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AN ACT

TO DECLARE THE COMPILATION, COLLECTION AND REVISION OF
THE GENERAL STATUTE LAW OF THE STATE AS REPORTED BY
THE CODE COMMISSIONER PURSUANT TO SECTION 5, ARTICLE
VI, OF THE CONSTITUTION OF SOUTH CAROLINA 1895 THE CODE
OF LAWS OF SOUTH CAROLINA, 1952 AND THE ONLY GENERAL
STATUTORY LAW OF THE STATE.

Be it enacted by the General Assembly of the State of South Carolina

:

SECTION 1. The Report of the Code Commissioner made to the General As-

sembly for the year 1951 pursuant to Section 5, Article VI, of the Constitution

of South Carolina, 1895 with the addition of the general and permanent provisions

enacted during 1951 and other additions and amendments, eliminations, corrections,

general make-up and arrangement made thereto is hereby adopted as the Code of

Laws of South Carolina, 1952 and said code is hereby declared to be the only general

statutory law of the State on the 8th day of January, 1952.

SECTION 2. This act shall take effect immediately upon its approval by the

Governor.

In the Senate House the 8th day of March,

In the Year of Our Lord One Thousand Nine Hundred and Fifty-Two.

President of the Senate

Speaker of the House of Representatives

Approved the 19th day of November

Governor



Copyright 1952

by

The State of South Carolina



Preface

In this Code, the general statutory law of South Carolina as of January 8,

1952, has been set forth under seventy-two titles arranged alphabetically from
Administration of the Government to Workmen's Compensation, and copious-

ly cross-referenced. The modern method of codification here used is, we
believe, an improvement upon that employed in the preparation of the 1942

and earlier Codes of this State. Where necessary, titles have been sub-

divided into chapters, articles and sections. In the several titles section

numbers are not always consecutive, and breaks in the numbering have been

purposely made so as to permit the insertion of subsequent legislation under

whole section numbers.

The editorial work, including annotations, has been done by The Michie

Company of Charlottesville, Virginia, under the supervision and direction of

the Code Commissioner and with the assistance of the Committee on Statutory

Laws. This work has been of considerable magnitude, involving much re-

editing and revising, and it is our hope that it has resulted in a clear and
concise statement of the general statutory law of this State. While the

substance of the existing general statutory law has, of necessity, been pre-

served, many cumbersome provisions have been clarified and simplified by

change of punctuation, breaking long sections or sentences into several shorter

ones, and eliminating unnecessary verbosity and redundancy.

The eight volumes of this work contain, in addition to the general statutory

law of South Carolina, the Constitution of the United States, the Constitution

of the State of South Carolina, the Rules of the Supreme Court, the Circuit

Courts and the Probate Courts of South Carolina, and the Rules and Regula-

tions issued by certain State departments and agencies, under authority of

general and permanent laws, and in effect on August 14, 1952. In addition,

there are several indices, a table showing the disposition of 1942 Code sections,

and a table showing the placement of codified acts and joint resolutions of

the 1942-1951 (both inclusive) sessions of the General Assembly.

The attention of users of this Code is particularly invited to the provisions

of § 30-203 relating to the construction of certain words, the use of the singular

and the plural, the use of the genders and the use of the tenses.

The cooperation and helpful suggestions of the Bench and Bar of this State

and of the several Departments of the State are gratefully acknowledged.

We are grateful to S. Henry Edmunds, Esq., William H. Grimball, Jr., Esq.,

and Bernard M. Thomson, Jr., Esq., of the Charleston Bar, and W. R. Symmes,
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Esq., of the St. Matthews Bar, for their assistance in checking and editing

statutory provisions, and to Miss Lila Carter and Mrs. Frances B. Welch, of

St. Matthews, for general clerical and secretarial work.

Furman R. Gressette W. Brantley Harvey, Chairman

CODE COMMISSIONER YT\ 5 ^'^ Vice -Chairman

J. Carl Kearse

Bruce W. White
Paul M. Arant

James B. Moore

COMMITTEE ON STATUTORY LAWS



Publishers' Foreword

In accordance with a contract entered into with the State of South Carolina

under the authority of a Joint Resolution entitled "A Joint Resolution to

Authorize and Empower the Committee on Statutory Laws and the Code

Commissioner of this State to Publish and to Make Contract for the Purchase

of Not Exceeding Three Thousand (3,000) Sets of a New Code of Laws of

South Carolina, and to Provide that the Publication Thereof Shall Be under

the Supervision and Direction of Said Committee and Commissioner," ap-

proved the 14th day of April, 1948, the publishers have prepared, edited,

annotated and printed this Code of Laws of South Carolina, 1952.

The editorial work upon the statutes was performed by Thomas J. Michie,

assisted by John P. McGuire, Jr., and the Editorial Staff of The Michie Com-
pany. John Gregg McMaster, of Columbia, South Carolina, rendered valuable

service in obtaining needed information and advice from the various State

boards and departments, all of whom were unfailingly co-operative, and trans-

mitting it to The Michie Company. The annotations and cross references

were prepared by the Editorial Staff of The Michie Company. The Lawyers
Co-operative Publishing Company prepared the indexes and did the printing

and binding.

The Code of Laws of South Carolina, 1952, represents a complete revision

and recodification of the general and permanent laws of the State. The ma-
terial has been arranged in an orderly and logical manner, with a view to the

consolidation of closely related matters under one heading and in one place,

thus permitting future legislation on particular subjects without a disruption

of the remainder of the Code. The Code has been divided into seventy-two

Titles, alphabetically arranged, and numbered Title 1 to Title 72. These
Titles have been divided into chapters and sections, and the longer chapters

have been subdivided into articles. The chapters in each Title are numbered
from 1 upward, as are the articles in each chapter which has been divided

into articles.

The system of numbering for the sections of the new Code has been found

to be the most acceptable yet devised. The numbers used for the individual

sections have no reference to chapters or articles. They consist only of the

number of the Title and the number of the section within that Title, connected

by a dash or hyphen. That is to say, the first section of the first Title is

numbered 1-1, the second section of the first Title is numbered 1-2, and so on.

Numbers have been skipped between articles and between chapters so that

new sections based on future legislation may be inserted without the use ot

decimals where such new material can be logically codified at the end of an

existing chapter or article. New legislation which cannot be logically so

codified should be numbered by the use of decimals. Thus, a new act which
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should, for example, be codified between § 2-9 and § 2-10, will, it is contem-

plated, be given the number 2-9.1. A few such section numbers containing

decimals now appear in the Code, in instances where necessity compelled the

insertion of sections after all sections within the Title had been numbered
and the type had been set. Likewise, when it was necessary to delete a sec-

tion after numbering and typesetting had been completed on a Title, the

section number has been retained followed by the word "Blank," unless the

section appeared at the beginning or the end of a chapter or an article. Such
numbers may also be used, when appropriate, for future legislation.

Following each section are the section numbers under which that section

appeared in former Codes, followed by citations to the Acts and Joint Resolu-

tions from which the section was derived and by which it has been amended.
Thus the history of the section is apparent at a glance.

The annotations in this Code are full and accurate, being the product of

years of intensive editorial work. They are composed of the direct construc-

tions of the laws contained in this Code, the Federal and State Constitutions,

the Rules of Court and the Rules and Regulations issued pursuant to provi-

sions in the general statutory law and filed in the office of the Secretary of

State. Constructions have been taken from all South Carolina Reports through

Volume 216, including the Old Series, and from all Federal cases which arose

in South Carolina, concluding with Volume 92 F. Supp., Volume 183 F. (2d)

and Volume 339 United States Reports. In addition, copious cross references

between related provisions have been prepared and included both in the

annotations and in footnotes.

A table showing the disposition of the sections of the 1942 Code and a table

by means of which subsequent Acts embodied in this Code may be found

have been compiled and are contained in Volume 8. That volume also contains

the general index.

Each volume of the Code is equipped with a pocket for supplemental upkeep

service. This is the first South Carolina Code so prepared and obviates the

necessity for separately bound supplements. By means of annual, cumulative

supplements inserted in the pockets, the owners of the Codes may be kept

abreast of current legislation and constructions by the courts. The publishers

urge that the State take full advantage of this means of keeping the Code
current.

Acknowledgment is hereby made to the West Publishing Company for

permission to use the syllabi in Volumes 160 to 178 of the South Carolina

Reports and to the Frank Shepard Company for the use of their South Carolina

Citations in verifying the citations to unofficial reports.

The publishers are confident that this Code of Laws of South Carolina, 1952,

is in every respect an excellent Code, and as such will prove to be a material

contribution to the orderly and efficient conduct of government and the im-

partial administration of justice throughout South Carolina. It is, therefore,

with the greatest of pride that it is presented to the State.

The Michie Company

The Lawyers Co-operative Publishing Company
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Title 1.

Administration of the Government.*

Chap. 1. General Provisions, §§ 1-1 to 1-71.

2. Governor and Lieutenant Governor, §§ 1-101 to 1-131.

3. Secretary of State, §§ 1-201 to 1-207.

4. Attorney General and Solicitors, §§ 1-231 to 1-263.

5. Code Commissioner and Committee on Statutorv Laws, §§ 1-301 to

1-320.

6. State Budget and Control Board, §§ 1-351 to 1-358.

6.1. Mines and Minerals, §§ 1-361 to 1-382.

7. Grounds and Buildings, §§ 1-401 to 1-465.

8. Printing and State Publications Generally, §§ 1-501 to 1-568.

9. Census, § 1-601.

10. Blank.

11. Bonds of Political Subdivisions, §§ 1-644 to 1-699.

12. State Finances, §§ 1-701 to 1-883.

CHAPTER 1.

General Provisions.

Article 1. Article 3.

Executive Department. Purchases and Certain Employment.

Sec. Sec.

1-1. What officers constitute executive 1-21. Preference by state and local officials

department. to local production.

1-2. Vacancies in executive department. 1-22. Method of applying such preference.
1-3. Books, stationery and postage. 1-23. Hearing on such preference.

1-24. Blank.

Article 2. 1-25. Preference to residents and persons in

~.~- . . _ , , „ . .. business in certain purchases.
Official Rules and Regulations. i <« -p. e »& 1-26. Definitions.

1-11. Not effective until certified and filed; 1-27. Goods purchased in violation of fore-

authority for issue. going provisions.

1-12. Duty of Secretary of State. 1-28. Certain supplies produced by blind

1-13. Indexing. persons, etc.

1-14. Copies to Code Commissioner. 1-29. Employment of such persons.
1-15. How long such rules effective. 1-30. Penalty.

1-16. Publication of rules in acts. 1-31. Definition.

1-17. Publication of rules in Code. 1-32. Release from §§ 1-28 and 1-29.

* As to constitutional provision for separate departments, see S. C. Const., Art. 1, § 14.

As to right to petition government for redress of grievances, see S. C. Const., Art. 1, § 4.

As to qualification of elective or appointive officers, see S. C. Const., Art. 17, §§ 1, 4. As
to impeachment of officers, see S. C. Const., Art. 15, §§ 1 to 4. As to bribery and corruption
of officers, see §§ 16-211 to 16-216. As to bribery in public office, see §§ 16-558.1 to 16-558.3.

As to South Carolina retirement system generally, see §§ 61-1 to 61-202,

[ISC Code]— 1 1
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Sec.

1-33. Blind persons to operate sales stands

in government buildings.

1-34. Same; in institutions receiving State

aid.

1-35. Only American citizens to be em-
ployed; exception.

Article 4.

Provisions Affecting Only State Officers,

Boards, etc.

1-41. Oath and bond of certain departmen-
tal clerks.

1-42. State employees not to receive pay in

advance.
1-43. Removal of officers elected by Gen-

eral Assembly.
1-44. Period covered by annual reports.

1-4S. Contents of reports.

1-46. One report not to be embraced in an-

other.

1-47. Special reports.

1-48. Assistance in selling U. S. savings
bonds to employees; deductions

from pay.

1-49. Deductions for group life and hos-

pital insurance.

Article 5.

Provisions Affecting Local or Local and
State Officers, etc.

1-50. Compensation of certain officers and
employees.

Sec.

1-51. Officers not to absent themselves from
State without leave of Governor.

1-51.1. Official receipts for moneys col-
lected.

1-52. Interest on deposits of public funds.

1-53. When negotiable notes may be used.

1-54. Contracts in excess of tax or appro-
priation; diverting public funds.

1-55. Uniform system of reports of county
officers.

1-56. Reports on such forms.

1-57. Use of loose leaf record books.

1-58. Same; exceptions in certain counties.

1-59. Destroying records when photo-
graphed, etc.

1-60. Duties of officers receiving codes and
supplements.

1-61. Delivery of codes and supplements
to successors in office.

1-62. Protection of deposits of public funds
by federal deposit insurance; other
security.

1-63. Investment in savings and loan asso-

ciations, etc.

Article 6.

Bankruptcy of or Compositions by Local
Governmental Units.

1-71. Consent of State thereto.

Article 1.

Executive Department.

§ 1-1. What officers constitute executive department.

The executive department of this State is hereby declared to consist of the

following officers, that is to say: «The Governor and Lieutenant Governor,

the Secretary of State, the State Treasurer, the Attorney General and the

solicitors, the Adjutant General, the Comptroller General, the State Superin-

tendent of Education, the Commissioner of Agriculture and the Insurance

Commissioner.

1942 Code § 3082; 1932 Code § 3082; Civ. C. '22 § 766; Civ. C.

§ 613; G. S. 464; R. S. 530; 1865 (13) 350; 1941 (42) 119.

'12 § 682; Civ. C. '02

Cross references.—As to the executive de-

partment generally, see S. C. Const., Art. 4,

§§ 1 to 24. For constitutional provision con-
cerning election and term of officers in ex-
ecutive department, see S. C. Const., Art.

4, § 24. As to the officers appointed by
Governor, see § 1-122 and note thereto.

Quoted in State v. Singleton, 100 S.C. 465,

84 S.E. 989.

§ 1-2. Vacancies in executive department.

In case any vacancy shall occur in the office of Secretary of State, State

2 [ I SC Code]



§ 1-3 Administration of the Government § 1-13

Treasurer, Comptroller General, Attorney General or Adjutant General, such

vacancy shall be filled by election by the General Assembly, a majority of the

votes cast being necessary to a choice. If such vacancy occur during the recess

of the General Assembly, the Governor shall fill the vacancy by appointment

until an election by the General Assembly at the session next ensuing such

vacancy.

1942 Code § 3083; 1932 Code § 3083; Civ. C. '22 § 767; Civ. C. '12 § 683; Civ. C. '02 § 614;

G. S. 465; R. S. 531; 1875 (15) 935; 1942 (42) 1446.

Cross references.—As to election of offi- Governor cannot fill it by appointment, ex-

cers named in this section, see S. C. Const., cept temporarily, if the Constitution does

Art. 4, § 24. As to officers appointed by not confer on him express power to do so.

Governor, see § 1-122 and note thereto. State v. Singleton, 100 S. C. 465, 84 S. E.

Appointment to elective offices tempo- 989.

rary.—Where an office is made elective by Stated in Heyward v. Long, 178 S. C. 351,

the Constitution and a vacancy arises, the 183 S. E. 145.

§ 1-3. Book,s, stationery and postage.

Each officer of the executive department shall, annually, on or before the

first day of October, furnish to the Comptroller General a list and description

of such books and stationery and the amount of postage stamps necessary for

the use of his office during the current fiscal year.

1942 Code § 3084; 1932 Code § 3084; Civ. C. '22 § 768; Civ C. '12 § 684; Civ. C. *02 § 615;

G. S. 467; R. S. 532; 1878 (16) 413.

Article 2.

Official Rules and Regulations.

§ 1-11. Not effective until certified and filed ; authority for issue.

Rules and regulations adopted under authority of a general and permanent

law of the State shall become effective only after they have been properly

certified and filed in the office of the Secretary of State. Rules and regulations

submitted for filing must show the general and permanent laws under which

they are issued and the Secretary of State shall not accept rules and regula-

tions for filing hereunder if the authority for issuance of them is not stated

immediately preceding such rules and regulations offered for filing.

1942 Code §2118-3; 1937 (40) 174; 1950 (46) 2278.

Applied in Lake v. Mercer, 216 S. C. 391,

58 S. E. (2d) 336 (1950).

§ 1-12. Duty of Secretary of State.

The Secretary of State, on receipt of such rules and regulations, shall note

on them the date they were so filed in his office and shall permit the public to

inspect them.

1942 Code § 2118-3; 1937 (40) 174.

§ 1-13. Indexing.

The Secretary of State shall index in a suitable book all rules and regulations

heretofore filed in his office and rules and regulations hereafter accepted for

3
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filing so as to show the issuing officer or agency, the authority for the issuance,

the date of each issuance filed in his office and the numbers thereof.

1942 Code § 2118-3; 1937 (40) 174; 1950 (46) 2278.

§ 1-14. Copies to Code Commissioner.

The officer or agency adopting such rules and regulations shall, at the same

time a certified copy of such rules and regulations is filed in the office of the

Secretary of State, send two copies of such certified copy to the Code Commis-
sioner.

1942 Code § 2118-3; 1937 (40) 174.

§ 1-15. How long such rules effective.

Such rules and regulations when filed as provided in § 1-11 shall be effective

until they are amended or repealed by the officer or agency filing them or by

acts of the General Assembly.

1942 Code § 2118-3; 1937 (40) 174.

§ 1-16. Publication of rules in acts.

The Code Commissioner shall include in the Acts and Joint Resolutions of

each regular session of the General Assembly all rules and regulations

filed as provided in § 1-11 and not theretofore published in the Acts and

Joint Resolutions. He shall include in the index to such Acts and Joint Resolu-

tions references to such rules and regulations therein included. The Code

Commissioner shall give, with each rule and regulation or group of them

published, the authority under which they have been issued and the date

they were filed in the Secretary of State's office. The Code Commissioner,

in his discretion, in lieu of publishing such rules and regulations in detail in

the"Acts and Joint Resolutions may cite the provisions under which such

rules and regulations have been issued and make thereunder a reference

to a place where such rules and regulations may be found.

1942 Code § 2118-3; 1937 (40) 174; 1950 (46) 2278.

Stated in Davis v. Query, 209 S. C. 41, 39 Cited in Banks v. Batesburg Hauling Co.,

S. E. (2d) 117. 202 S. C. 273, 24 S. E. (2d) 496.

§ 1-17. Publication of rules in Code.

Such rules and regulations effective prior to the publication of a Code of

Laws shall be published in such manner or style as the Committee on Statutory

Laws and the Code Commissioner may determine and the index of the Code of

Laws shall contain references to such published rules and regulations.

1942 Code §2118-3; 1937 (40) 174; 1950 (46) 2278.

Article 3.

Purchases and Certain Employment.

§ 1-21. Preference by state and local officials to local production.

The State Budget and Control Board and all governing officials of the coun-

ties, municipalities and other subdivisions of the State, in the conduct of public
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§ 1-22 Administration of the Government § 1-25

business entrusted to their care involving the purchase of property for the

public account, shall show such preference for equipment, materials and sup-

plies produced or manufactured within the State as may be consistent with

the needs, the governing law and the economic advantage of free competi-

tion in each case.

1942 Code § 3079-7; 1935 (39) 423.

§ 1-22. Method of applying such preference.

In general the policy thus established shall be applied by the adoption and

publication of specifications governing any particular purchase, or contract that

involves a purchase, designed to limit, as far as may appear practicable to the

purchasing or contracting authority, the equipment, materials or supplies to

such acceptable classes as are produced or manufactured within the State and

as are customarily used for the purpose or purposes in contemplation, but not

to bar from competition the same classes of equipment, materials or supplies

produced or manufactured elsewhere. But the application of this policy shall

not serve to prevent the purchase for the public account, directly or through

contractors, of any equipment, materials or supplies produced or manufac-

tured without the State whenever, in the judgment of the responsible official

authority concerned, such purchase is necessary to produce the desired

results economically, to conform with controlling law or is otherwise de-

monstrably in the public interest ; nor shall it serve to limit in any way co-

operative undertakings between the State or subdivisions thereof and the

Federal Government.

1942 Code § 3»79-7; 1935 (39) 423.

§ 1-23. Hearing on such preference.

Any such purchasing or contracting authority shall permit any interested

party, resident or nonresident, to appear and to be heard, upon written appli-

cation, in advocacy of any preference consistent with §§ 1-21 and 1-22 or in

protest against any such preference that may have been accorded. A record

shall be kept of all such applications and appearances.

1942 Code § 3079-7; 1935 (39) 423.

§ 1-24. Blank.

§ 1-25. Preference to residents and persons in business in certain purchases.

In the purchase of materials, furnishings and supplies for State institu-

tions preference shall be given to persons, including the penitentiary as

to commodities produced by the penitentiary, residing in and having a place

of business in this State; provided that the resident person shall meet non-

resident or foreign bids both as to price and as to quality of goods sold. Such

purchases shall be made from such persons as are regularly engaged in

the sale of the goods or supplies sought to be purchased.

1942 Code §3079-1; 1935 (39) 302; 1950 (46) 3605.
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§ 1-26. Definitions.

A "resident person" as mentioned in § 1-25 shall be construed to mean a

person who has been regularly engaged in business and has had a place of

business within this State for a period of one year. The term "State institution"

as used in § 1-25 shall be construed to mean all educational institutions and all

penal and charitable institutions which are supported either wholly or in part

by the State.

1942 Code § 3079-1; 1935 (39) 302.

§ 1-27. Goods purchased in violation of foregoing provisions.

Any goods purchased in violation of the provisions of § 1-25 shall not be a

debt against the State.

1942 Code § 3079-1; 1935 (39) 302.

§ 1-28. Certain supplies produced by blind persons, etc.

The State Budget and Control Board and all officers in charge of public

institutions shall purchase brooms, mattresses, mops and other supplies, other

than the product of prison labor, through the division for the blind, State De-

partment of Public Welfare, provided such articles are produced by persons

under the supervision of the division for the blind, or in industrial schools or

workshops under its supervision, and that they are in conformity in quality or

workmanship and material with the recognized standard of like articles and

are offered at a fair market price.

1942 Code § 3079-3; 1938 (40) 1865.

§ 1-29. Employment of such persons.

Such Board and officers shall, when employing persons for piano tuning,

cane seating and mattress renovating, employ persons who are under the

supervision of said division or in any industrial school or workshop as afore-

said under similar conditions.

1942 Code § 3079-3; 1938 (40) 1865.

§ 1-30. Penalty.

Any officer who wilfully refuses or neglects to comply with the provisions

of §§ 1-28 and 1-29 relative to the purchase of articles and employment of

persons shall be punished by a fine of not more than one hundred dollars.

1942 Code § 3079-3; 1938 (40) 1865.

§ 1-31. Definition.

The term "public institutions", as used in § 1-28, shall mean all officers,

departments and institutions of the several counties, cities and towns.

1942 Code § 3079-3; 1938 (40) 1865.

§ 1-32. Release from §§ 1-28 and 1-29.

The director of the division for the blind may issue a release from the pro-

visions of §§ 1-28 and 1-29 upon the request of the purchasing officer of a

county, city or town when convenience or emergency requires it.

1942 Code § 3079-3; 1938 (40) 1865.
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§ 1-33. Blind persons to operate sales stands in government buildings.

The head of any department, board, agency or governing body in charge of

any State, county or municipal building may, whenever in his judgment it shall

be proper or suitable so to do, grant to the division for the blind, State Depart-

ment of Public Welfare, a permit to operate in such building a stand for the

vending of newspapers, periodicals, confections, tobacco products and such oth-

er articles as may be approved, such stand to be operated by a blind person

under the supervision and control of said division for the blind. Such blind

person must be twenty-one years of age, a citizen of the United States and

resident of the State for one year immediately prior to the date of his applica-

tion for a stand. In buildings where a stand existed on May 25 19-10, the person

who was then operating such stand shall not be removed, but if and when such

operator ceases to operate such stand the concession for further operation

shall be granted to the division for the blind. No license fee, rental or other

charge shall be demanded, exacted, required or received for the granting of

such permit.

1942 Code § 2255-2; 1940 (41) 1840.

§ 1-34. Same; in institutions receiving State aid.

Any park, hospital, institution or building which is supported in part or in

full by funds provided by the State which operates a stand for the sale of

newspapers, confections, tobacco and similar articles shall offer the operation

of such stand to the division of the blind, State Department of Public Welfare.

The division of the blind shall select from the blind, crippled or other physical-

ly handicapped persons of the State a qualified operator for such stands who
shall meet the qualifications set out in § 1-33. If the division for the blind

is unable to furnish such a qualified operator and shall so advise in writing

such an operator may be obtained elsewhere. But the Table Rock State Park
stands or concessions are exempted from the provisions of this section.

1942 Code § 2255-2; 1940 (41) 1840; 1950 (46) 2388.

§ 1-35. Only American citizens to be employed ; exception.

No public funds of this State or any of its subdivisions or of any municipal-

ity therein shall be available or paid to any person other than a qualified Amer-
ican citizen as compensation for employment, unless the officer, board, com-
mission or person employing such employee shall, before such employment,

sign and file, as hereinafter provided, a certificate in writing under oath that

it is not practicable to find an American citizen available for such employment.
The certificate herein required to be filed shall be filed with the Secretary of

State when the compensation or any part thereof is to be paid out of State

funds and with the governing body of the subdivision of this State or the

municipal corporation when such compensation or any part thereof is to be
paid out of the funds of any such subdivision or municipal corporation.

1942 Code § 3077-1; 1937 (40) 181.
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Article 4.

Provisions Affecting Only State Officers, Boards, etc.

§ 1-41. Oath and bond of certain departmental clerks.

All persons who hold or are appointed to any of the following positions

in the departments of the State government or who shall be appointed by

/ . any of such departments as accountants to investigate and report the condi-

V \ tion of any State or county officer shall take oath of office in the usual form

and the Constitutional oath and give good and sufficient bond in the usual

form of official bonds as prescribed by statute. Such bonds shall be approved

and filed as the bonds of other State officers, the bonds to be in and for the

penal sums below stated : each clerk in the office of Secretary of State, four

thousand dollars ; each clerk in the office of Comptroller General, five thousand

dollars; each clerk in the State Treasurer's office, ten thousand dollars; clerk

of the State Superintendent of Education, twenty-five hundred dollars ; as-

sistant attorney general, twenty-five hundred dollars; and accountant, five

thousand dollars. But no bond shall be required of any stenographer or type-

writer in any of such departments, except in the office of State Treasurer, in

which case a bond of twenty-five hundred dollars shall be given. Each of the

persons required by this section to give bond may procure a bond from a surety

company and in such case the premium or annual payment therefor shall be

paid by the State Treasurer, on the warrant of the Comptroller General.

1942 Code § 3060; 1932 Code § 3060; Civ. C. '22 § 751; Civ. C. '12 § 669; 1906 (25) 25.

§ 1-42. State employees not to receive pay in advance.

It shall be unlawful for anyone to receive any salary from the State or any

of its departments which is not due and it shall be unlawful for anyone in the

employ of the State to issue vouchers, checks or otherwise pay salaries or mon-
eys that are not due to State employees of any department of the State, except

that moneys due to employees of the State or any department of the State

earned during the month of December may be paid either just before or just

after Christmas. This section shall in no wise interfere with the payment of

employees semimonthly. Any violation of the provisions of this section shall

be punishable by a fine of not more than five thousand dollars or by imprison-

ment for not more than five years, either or both, in the discretion of the court

1942 Code §3071-1; 1941 (42) 311.

§ 1-43. Removal of officers elected by General Assembly.

The manner and method of removal of State officers elected by the General

Assembly shall be according to Section 4 of Article XV of the Constitution of

South Carolina of 1895; provided, however, that should any grand jury present

or return a true bill against any such officer on account of his official conduct,

then the Governor may suspend such officer until the next General Assembly.

1942 Code § 3097; 1932 Code § 3097; 1930 (36) 1219.

Cross reference.—As to removal of cer-

tain officers by the Governor, see § 1-124.
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§ 1-44. Period covered by annual reports.

Any department or institution of the State government which is by law re-

quired to submit an annual report to the Governor or the General Assembly
shall submit such report covering a period from July first to June thirtieth.

1942 Code § 2096; 1932 Code § 2096; 1929 (36) 225; 1931 (37) 278; 1933 (38) 490.

§ 1-45. Contents of reports.

The heads of the various departments and boards in making their reports

shall give only statistical matter and their recommendations in as brief form

as possible and the Public Service Commission shall not print the general

correspondence of their office, railroad schedules, classification of freight or

freight or passenger rates but shall make their report in as concise and brief

a manner as may be compatible with the public welfare.

1942 Code § 2097; 1932 Code § 2097; Civ. C. '22 § 58; Civ. C. '12 § 48; Civ. C. '02 § 45;

1896 (22) 202.

§ 1-46. One report not to be embraced in another.

No State officer shall embrace in his report the report of another State

officer which is required to be published by law, but he may make such refer-

ence thereto as may be necessary, including a brief recapitulation thereof,

when necessary to the proper understanding of such report.

1942 Code § 2102; 1932 Code § 2102; Civ. C. '22 § 63; Civ. C. "12 § 53; Civ. C. '02 § 50;

R. S. 50; 1886 (19) 310.

§ 1-47. Special reports.

The Governor or the General Assembly, or either branch thereof by resolu-

tion, may call upon any department or institution at any time for such special

reports as may be deemed in the interest of the public welfare.

1942 Code § 2096; 1932 Code § 2096; 1929 (36) 225; 1931 (37) 278; 1933 (38) 490.

§1-48. Assistance in selling U. S. savings bonds to employees; deductions

from pay.

All departments and institutions of the State may assist in the selling of

United States savings bonds to their employees and such assistance shall

include the making of deductions from their payrolls in such amounts as may
be voluntarily authorized by the employees. Deductions so authorized by any

employee, under this provision, shall be held in the State Treasury to the

credit of the account of the employee until a sum sufficient to purchase one or

more bonds is reached. The head of the department shall then purchase one
or more bonds and deliver the same to the employee, in lieu of payment other-

wise to the extent of the deduction authorized.

1947 (45) 311.

§ 1-49. Deductions for group life and hospital insurance.

The Comptroller General shall, upon the request of an individual employee
of the State, make deductions from the compensation of such employee for

the payment of premiums for group life and hospital insurance. The Comp-
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troller General shall pay over to the insurance company, or its agents desig-

nated to receive such funds, all amounts so collected or withheld. But no
part of the cost of such insurance or expenses incidental to such payroll de-

ductions shall be borne by the State, nor shall any liability whatsoever be

incurred by the State in connection therewith.

1947 (45) 311.

Article 5.

Provisions Affecting Local or Local and State Officers, etc.

§ 1-50. Compensation of certain officers and employees.

Except as otherwise provided or as prohibited by the Constitution of this

State, the compensation of all officers and employees of the State or any polit-

ical subdivision, department or agency thereof shall be as from time to time

provided by the General Assembly or the particular political subdivision,

department or agency concerned, as the case may be.

1951 (47) 506.

§ 1-51. Officers not to absent themselves from State without leave of Governor.

No State or county officer, except members of the General Assembly and

the Governor, shall be absent from the State during his term of office for more
than thirty days in any one year without special permission granted by the

Governor. Any such officer violating the provisions hereof shall forfeit to

the State, upon conviction, the amount of the salaries and perquisites of his

office for the year in which such absence occurs.

1942 Code § 3075; 1932 Code § 3075; Civ. C. '12 § 762; Civ. C. '12 § 678; Civ. C. '02 § 608;

G. S. 461; R. S. 526; 1877 (16) 245.

§ 1-51.1. Official receipts for moneys collected.

It shall be unlawful for any officer of this State, his agent, employee or

servant to collect from any person any delinquent taxes, dog tax, fine or

other money due the county or State without issuing to such person an

official receipt showing the number, date, name of person, amount collected

and for what purpose and such officer, agent, employee or servant shall keep

a stub similar to the receipt which he shall at the end of each month turn

over to the county treasurer of the county in which such collections are made.

The county treasurer shall check the amounts turned in to him by such stubs

and issue a clearance card to such officer, his agent, employee or servant show-

ing all moneys to have been turned in according to the stub. Any officer,

agent, employee or servant violating the provisions of this section shall be

guilty of a misdemeanor and upon conviction shall be fined in an amount not

exceeding one hundred dollars or imprisoned not exceeding thirty days for

each and every offense.

1942 Code §2836; 1932 Code §2865; 1924 (33) 927.

§ 1-52. Interest on deposits of public funds.

All State, county and municipal officers depositing funds at interest in any
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bank or other depository shall account to the State, county or municipality, as

the case may be, for all interest collected upon such deposits.

Any violation of this section is declared a misdemeanor, punishable by fine

or imprisonment, in the discretion of the court.

1942 Code § 1577; 1932 Code § 1577; Cr. C. '22 § 530; 1915 (29) 56.

§ 1-53. When negotiable notes may be used.

Wherever under the general law or a special act authority is given to borrow

money in anticipation of the collection of taxes levied or to be levied in any

municipality, county, school district or other political subdivision of the State

for the payment of which the taxes so levied or to be levied are pledged, a

negotiable promissory note or notes may evidence such indebtedness.

1942 Code § 2837; 1932 Code § 2884; 1931 (.37) 131.

§ 1-54. Contracts in excess of tax or appropriation ; diverting public funds.

It shall be unlawful for any public officer, State or county, authorized to

so contract, to enter into a contract for any purpose whatsoever in a sum
in excess of the tax levied or the amount appropriated for the accomplish-

ment of such purpose or to divert or appropriate the funds arising from any

tax levied and collected for any one fiscal year to the payment of any in-

debtedness contracted or incurred for any previous year. On violating the

provisions of this section any such officer shall be guilty of a felony and, upon
conviction thereof, shall be punished by a fine not exceeding five thousand

dollars and not less than five hundred dollars and by imprisonment at hard

labor in the State penitentiary for a period not exceeding five years nor less

than one year, either or both, in the discretion of the court.

1942 Code §§ 1508, 3073, 3074; 1932 Code § 1508; Cr. C. '22 § 457; Cr. C. '12 § 532; Cr. C.
'02 § 377; G. S. 458, 459, 460; R. S. 299; 1874 (15) 692; 1906 (25) 206.

Cross reference.—See also §§ 1-702, 14- treasurer for indebtedness contracted in

315. previous fiscal year when the return shows
The manifest intention of this section is that there are no funds in the hands

to protect the State and counties against of the county treasurer applicable to the

either legal or moral obligations incurred claim. State v. Goodwin, 81 S. C. 419, 62

by State or county officials in excess of the S. E. 1100.

taxes levied, or the amounts appropriated Nor will it lie to compel payment of sal-

for the purposes specified by the levy or ap- ary of magistrate's stenographer out of del-

propriation. Long v. Dunlap, 87 S. C. 8, egation transferable fund where such fund
68 S. E. 801. and the salary claim are for different fis-

Effect of approval of claim by board of cal years. Stallings v. Mallory, 189 S. C.

commissioners.—The action of the county 468, 1 S. E. (2d) 620.

board of commissioners in approving a The trustees of Winthrop College cannot
claim against the county is an adjudication contract beyond funds in hand or appropri-

of the fact that the contract out of which ated but, under the general power given the

the claim arose was not in excess of tax trustees, they can make a valid contract to

levy for that purpose. State v. Goodwin, apply to any particular purpose funds in

81 S. C. 419, 62 S. E. 1100. their hands or funds which they expect to

Mandamus will not lie to compel county receive from donations or bequests. Long
supervisor to draw a warrant against county v. Dunlap, 87 S. C. 8, 68 S. E. 801.

§ 1-55. Uniform system of reports of county officers.

The Comptroller General, the State Superintendent of Education and the

State Treasurer shall cooperate in the preparation of a single and uniform sys-
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tem of blanks to be used by these State officials in collecting data from the

various county auditors, county superintendents of education, county treas-

urers and other county officers who are required by law to make reports to the

Governor. The various State officials shall issue, as far as practicable, identical

forms in requesting data from county officers. Each State official shall dis-

tribute the blanks for his office among the county officers as required by law.

1942 Code § 2133; 1932 Code § 5276; Civ. C. '22 § 2536; 1919 (31) 65; 1933 (38) 296.

Cited in Varn v. Beattie, 171 S. C. 424, 172

S. E. 442.

§ 1-56. Reports on such forms.

County auditors, county treasurers and county superintendents of education

shall make all reports now required by lawr promptly upon the uniform blanks

authorized in § 1-55 and these reports shall at all times be open to public

inspection during their respective office hours.

1942 Code § 2134; 1932 Code § 5277; Civ. C. '22 § 2537; 1919 (31) 65; 1933 (38) 296:

§ 1-57. Use of loose leaf record books.

All officers of the State and of counties and municipalities who are required

to keep books of record may make use of loose leaf record books for such pur-

poses ;
provided, however, that any such loose leaf record book so used shall be

such as can be locked and sealed when the book has been filled to its capacity

with the proper pages of records, and the key to the same shall always remain

in the custody of the official in charge of the said books of record.

1942 Code § 8893-1; 1940 (41) 1736; 1941 (42) 262, 295.

§ 1-58. Same; exceptions in certain counties.

The provisions of § 1-57 shall not apply to Florence, Hampton, Jasper and

Lancaster Counties.

1942 Code §8893-1; 1940 (41) 1736; 1941 (42) 262, 295; 1951 (47) 336.

§ 1-59. Destroying records when photographed, etc.

Whenever any department, commission, board or officer of this State, or any

subdivision thereof, shall have photographed, microphotographed or filmed all

or any part of the records kept by or in such department, commission, board or

office in a manner and on film or paper that complies with a minimum stand-

ard of quality approved for photographic records by the National Bureau of

Standards and such photographs, microphotographs or films shall be placed in

conveniently accessible files and provision made for preserving, examining and

using the same, such department, commission, board or officer may cause

the original records from which the photographs, microphotographs or films

have been made, or any part thereof, to be disposed of or destroyed.

1948 (45) 2075.

§ 1-60. Duties of officers receiving codes and supplements.

Each State and county officer entitled to receive a set of the Code shall file

with the State Librarian a receipt acknowledging receipt of the same before

12
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such Code shall be delivered to him. Each officer receiving a set of the Code

and the supplements thereto shall keep the same in his office where it may be

used by the public, but this provision shall in no wise affect any of the duties

now imposed by law on any officer.

1942 Code § 2118-2; 1932 (37) 1185; 1940 (41) 1940.

§ 1-61. Delivery of codes and supplements to successors in office.

Any officer receiving a set of the Code and supplements thereto, upon leaving

office, shall deliver to his successor in office the codes and supplements there-

to which he received as an officer. Any officer leaving office without turn-

ing over to his successor the sets of the codes and supplements thereto de-

livered to him by virtue of his office shall be liable for the same on his official

bond. The value of any such set is hereby fixed at twenty-five dollars. The
codes and supplements thereto after distribution to such officers shall be

and remain the property of the State and shall be returned to the State

Librarian by any person who may not be authorized by law to retain the

same. The Attorney General shall enforce the provisions of this section and

§ 1-60.

1942 Code § 2118-2; 1932 (37) 1185; 1940 (41) 1940.

§ 1-62. Protection of deposits of public funds by Federal deposit insurance;

other security.

Such portion of the public moneys as may be on deposit in any bank

and protected by Federal deposit insurance shall be exempt from the re-

quirement that security be furnished for the same by such bank and secu-

rity shall be required only for such portion of such deposits as shall ex-

ceed the amount covered by such insurance. All public officers who have

deposited public funds in banks for which security or collateral is required

shall obtain same only for the amount by which the particular deposit exceeds

the sum protected by Federal deposit insurance. Such portions of trust funds

as may be on deposit in any bank and for which security is now required

shall be secured only for the amount by which the same exceeds the amount
protected by Federal deposit insurance.

1942 Code § 7847; 1934 (38) 1465.

§ 1-63. Investment in savings and loan associations, etc.

The State or any department, institution, agency, district, county, munic-

ipality or other political subdivision of the State or any political or public cor-

poration of the State or of the United States may invest its funds or the

moneys in its custody or possession eligible for investment in the shares of

any Federal savings and loan association or in the shares of any building

and loan association organized and existing under the laws of this State when
such shares are insured by the Federal Savings and Loan Insurance Cor-

poration and also in bonds or debentures issued by any Federal home loan

bank or in the consolidated bonds or debentures issued by the Federal Home
Loan Bank Board.

1942 Code §9051-2; 1935 (39) 289.
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Article 6.

Bankruptcy of or Compositions by Local Governmental Units.

§ 1-71. Consent of State thereto.

The consent of the State is hereby granted to, and all appropriate powers are

hereby conferred upon, any county, municipal corporation, township, school

district, drainage district or other taxing or governmental unit organized under

the laws of the State to institute any appropriate action and in any other

respect to proceed under and take advantage of and avail itself of the benefits

and privileges conferred, and to accept the burdens and obligations created, by

any existing act of the Congress of the United States and any future enact-

ment of the Congress of the United States relating to bankruptcy or the com-

position of indebtedness on the part of counties, municipal corporations, town-

ships, school districts, drainage districts and other taxing or governmental

units or any of the same.

1942 Code § 7041-1; 1939 (41) 70.

CHAPTER 2.

Governor and Lieutenant Governor.*

Article 1. Sec.

General Provisions Concerning Governor. 1-H4- When General Assembly fills office.

1-115. Term of person so elected.
Sec.

1-101. Departments, etc., to furnish infor- Article 3.

i mo c
I"ation/«luested fay Governor.

Appointment and Removal of Officers.
1-102. Salary of Governor.
1-103. Executive chamber, records, etc. 1-121. Filling vacancies when Senate not

1-104. Governor's private secretary; duties. in session.

1-105. Governor's personal staff at ceremo- 1-122. Officers Governor shall appoint,

nial occasions; military secretary. 1-123. Appointment of poet laureate.

1-124. Removal of certain officers.

Article 2
1-125. Appeal from such removal.
1-126. Removal procedure additional to

Installation of Governor; Vacancy others.

in Office. 1-127. Vacancies created by such removals.

1-111. Date of installation of Governor. Article 4.

1-112. Vacancy; when President of Senate ,. _
.

t
Lieutenant Governor.

1-113. When Speaker of House to act. 1-131. Compensation.

Article 1.

General Provisions Concerning Governor.

§ 1-101. Departments, etc., to furnish information requested by Governor.

The departments, bureaus, divisions, officers, boards, commissions, insti-

tutions and other agencies or undertakings of the State, upon request, shall

* As to constitutional provisions in regard to Governor and Lieutenant Governor, see

S. C. Const., Art. 4, §§ 1 to 24.
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immediately furnish to the Governor, in such form as he may require, any

information desired by him in relation to their respective affairs or activities.

1942 Code § 3216; 1932 Code § 3216; Civ. C. '22 § 912; 1919 (31) 187.

§ 1-102. Salary of Governor.

The Governor shall receive an annual salary of twelve thousand dollars. /

1942 Code § 3090; 1932 Code § 3090; Civ. C. '22 § 775; Civ. C. '12 § 691; Civ. C. '02

§ 621; G. S. 473; R. S. 537; 1865 (13) 350; 1S93 (21) 416; 1919 (31) 4; 1924 (33) 1182; / ? /
1948 (45) 1716.

§ 1-103. Executive chamber, records, etc.

The Governor shall be furnished with a suitable office, to be called the

executive chamber, in which all petitions, memorials, letters and other official

papers and documents addressed to or received by him shall be methodically

arranged and kept, with proper indexes therefor. He shall keep a record in

proper books of:

(1) All his messages to the General Assembly,

(2) All bills presented to him in obedience to the provisions of the Consti-

tution and all objections he may make to any of them,

(3) All official communications, proclamations and orders issuing from his

office, and

(4) All other matters which he may think it important to preserve.

1942 Code § 3090; 1932 Code § 3090; €iv. C. '22 § 775; Civ. C. '12 § 691: Civ. C. '02

§621; G. S. 473; R. S. 537; 1865 (13) 350; 1893 (21) 416; 1919 (31) 4; 1924 (33) 1182.

§ 1-104. Governor's private secretary; duties.

The Governor shall be allowed a private secretary, to be appointed by

him, who shall under the direction of the Governor keep an accurate record un-

der proper dates of all transactions, opinions and other official matters and acts

occurring during his period of office. Said record shall, under certain restric-

tions, be open to the inspection of the members of the General Assembly. He
shall also perform such clerical and other duties as may be required of him by

the Governor, in connection with the duties of the office of Governor.

1942 Code § 3091; 1932 Code § 3091; Civ. C. '22 § 776; Civ. C. '12 § 692; Civ. C. '02

§ 622; G. S. 474; R. S. 538; 1865 (13) 350; 1868 (14) 11; 1869 (14) 246; 1893 (21) 416.

§ 1-105. Governor's personal staff at ceremonial occasions; military secretary.

Whenever the Governor shall desire the attendance of a personal staff

upon any ceremonial occasion he shall detail therefor such officers as he may
choose from the active list of the National Guard of South Carolina, resident

in or nearest to the place where such ceremonies are to be held, and the

officers detailed shall attend in uniform at the time and place designated and

shall constitute the personal staff of the Governor for that occasion, reverting

upon completion of such duty to their regular assignments. The Governor

may appoint as his military secretary any officer of the United States Army
detailed for duty with the militia of this State and such officer shall have the

rank of colonel and the title "Military Secretary to the Governor."

1950 (46) 1881.
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Article 2.

Installation of Governor; Vacancy in Office.

§ 1-111. Date of installation of Governor.

The Governor shall be installed on the third Tuesday of January following

his election ; but in case the Governor is unable to be installed on the day herein

provided, he shall be installed as soon thereafter as is practicable.

1942 Code § 3085; 1932 Code § 3085; Civ. C. '22 § 770; Civ. C. '12 § 686; 1911 (27) 142.

§ 1-112. Vacancy ; when President of Senate to act.

In case of the removal, death, resignation or disability of both the Governor,

and the Lieutenant Governor, the President of the Senate pro tempore shall

perform the duties and exercise the powers of Governor until such disability

shall have been removed or until the next general election, at which a Governor

shall be elected by the electors duly qualified, as is prescribed by Section 2 of

Article IV of the Constitution.

1942 Code § 3086; 1932 Code § 3086; Civ. C. '22 § 771; Civ. C. '12 § 687; Civ. C. '02 § 617;

G. S. 469; R. S. 533; 1868 (14) 101.

§ 1-113. When Speaker of House to act.

In case of the disability, from whatever cause, of the Governor, the Lieu-

tenant Governor, and the President of th'e Senate pro tempore, the Speaker of

the House of Representatives shall perform the duties and exercise the powers

of Governor, in like manner and upon like conditions as are prescribed by

§ 1-112.

1942 Code § 3087; 1932 Code § 3087; Civ. C. '22 § 772; Civ. C. '12 § 688; Civ. C. '02

§ 618; G. S. 470; R. S. 534; 1868 (14) 102.

§ 1-114. When General Assembly fills office.

In case of the disability, from whatever cause, of all of the officers enu-

merated in §§ 1-112 and 1-113, the General Assembly, if the same shall be in

session, by a joint vote shall elect a person duly qualified to fill the office of

Governor in like manner, and upon the like conditions, as are prescribed by

§1-112.

1942 Code § 308S; 1932 Code § 3088; Civ. C. '22 § 773; Civ. C. '12 § 689; Civ. C. '02

§ 619; G. S. 471; R. S. 535; 1868 (14) 102.

§ 1-115. Term of person so elected.

Whenever a Governor shall be elected as provided in § 1-114, he shall imme-

diately enter upon the discharge of the duties of his office and shall continue

to discharge the same during the residue of the term.

1942 Code § 3089; 1932 Code § 3089; Civ. C. '22 § 774; Civ. C. '12 § 690; Civ. C. '02

§ 620; G. S. 472; R. S. 536; 1868 (14) 102.
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Article 3.

Appointment and Removal of Officers.

§ 1-121. Filling vacancies when Senate not in session.

Any vacancies which may happen in any of the following offices during

the recess of the Senate may be filled by the Governor, who shall report the

appointment to the Senate at its next session:

(1) County auditors;

(2) County treasurers;

(3) Magistrates;

(4) Masters;

(5) Seven members of the State Board of Education;

(6) Five regents of the State Hospital;

(7) Circuit solicitors

;

(8) The State Tax Commission ; and

(9) The members of the Board of Research, Planning and Development.

If the Senate does not advise and consent thereto at such next session, the

office shall be vacant.

1942 Code §3093; 1932 Code §3093: Civ. C. '22 §778; Civ. C. '12 §694; Civ. C. '01

§624; G. S. 476, 477; R. S. 540; 1868 (14) 66; 1870 (14) 376; 1871 (15) 690; 1876 (16);

1877 (16) 249; 1878 (16) 571, 609, 766; 1882 (18) 1111; 1890 (20) 697; 1896 (22) 154; 1901

(23) 701: 1920 (31) 704, 908; 1922 (32) 938; 1945 (44) 156; Const. 1895 Art. 12 §2, Amend.

Cross references.—For further provisions of the Senate, and the appointment ceases

relating to recess appointment of solicitors, to be of force on the failure of the Senate,

see § 1-122 and note thereto. As to appoint- at the next session, to confirm it. State v.

ment of solicitors by and with the consent Bowden, 92 S. C. 393, 75 S. E. 866.

of the Senate, see § 1-256. The appointment of a magistrate for a

Limitation upon Governor's power of ap- full term without the advice and consent of

pointment without consent of Senate.—The the Senate is without effect. State v. Bow-
Governor's power of appointment without den, 92 S. C. 393, 75 S. E. 866.

the advice and consent of the Senate is lim- Stated in State v. Whitten, 92 S. C. 409,

ited to vacancies occurring during a recess 75 S. E. 880.

§ 1-122. Officers Governor shall appoint.

The following officers shall be appointed by the Governor in addition to

those for whose appointment by the Governor provision is elsewhere made
in this Code

:

(1) An officer to fill any vacancy in an office of the executive department

occurring during a recess of the General Assembly. The term of such ap-

pointment shall be until the vacancy be filled by a general election or by the

General Assembly in the mode provided by law.

(2) An officer to fill any vacancy in a county office. The person so ap-

pointed shall hold office, in all cases in which the office is elective, until the

next general election and until his successor shall qualify ; and in the case

of offices originally filled by appointment and not by election, until the ad-

journment of the session of the General Assembly next after such vacancy

has occurred. The Governor may remove for cause any person so appointed

by him under the provisions of this paragraph to fill any such vacancy.

[ISC Code]—2 17
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(3) Members to fill any vacancy in the board of directors of the State

Penitentiary occurring during the recess of the General Assembly.

(4) Proxies to represent the share of the State in the Cheraw and Coal-

fields Railroad Company and in the Cheraw and Salisbury Railroad Company.

(5) The chief constable of the State, whensoever in his judgment any
public emergency shall require it or when necessary to the due execution of

legal process.

1942 Code §3094; 1932 Code §3094; Civ. C. '22 §779; Civ. C. '02 §625; G S 477- R S
541; 1818 (16) 723; 1840 (11) 147; 1875 (15) 935; 1877 (16) 263; 1878 (16) 656, 716- 1884
(18) 691; 1903 (24) 19.

Cross references.—As to appointment of
solicitors by and with consent of Senate,
see § 1-256. As to recess appointments, see

§ 1-121. As to length of term of appoint-
ments to fill vacancies in elective offices,

see § 1-2.

The solicitor is an officer of the executive
department, under § 1-1 of the Code, and
the provisions of paragraph (1) of this sec-
tion are applicable to him. State v. Single-

ton, 100 S. C. 465, 84 S. E. 989.

And his appointment terminates upon
next general election.—It is manifest that

the Legislature did not intend to confer
upon the Governor power to appoint a so-

licitor for such a length of time as would
extend beyond the first general election held

after the vacancy occurred. State v. Single-

ton, 100 S. C. 465, 84 S. E. 989.

Office of sheriff is a county office, falling

under the provisions of paragraph (2) of

this section. State v. Sanders, 118 S. C. 498,

110 S. E. 808.

And adultery is sufficient ground for the

removal of a sheriff appointed under this

section by the Governor. State v. Sanders,

118 S. C. 498, 110 S. E. 808.

This section and § 53-56 are not in conflict.

—Paragraph (2) of this section and § 53-56,

providing that a vacancy in the office of
sheriff shall be filled by appointment, are
not in conflict and being construed together,
the Governor has power to remove for cause
one appointed by him tc fill a vacancy in

the office of sheriff. State v. Sanders, 118

S. C. 498, 110 S. E. 808.

Construing together paragraph (2) of this

section and § 53-56, an appointee filling a
vacancy in the office of sheriff holds the
office until the next general election for

county sheriff. Privette v. Grinnell, 191

S. C. 376, 4 S. E. (2d) 305.

Governor cannot remove magistrate serv-

ing full term.—The Governor may suspend
a magistrate for incapacity, misconduct or

neglect of duty, but he has no power to re-

move a magistrate serving a full term, ex-

cept after trial and conviction. McDowell
v. Burnett, 92 S. C. 469, 75 S. E. 873.

An attempt of the Governor to remove
a magistrate, without indictment and con-

viction is without effect as a removal. Mc-
Dowell v. Burnett, 92 S. C. 469, 75 S. E.

873.

Stated in Heyward v. Long, 178 S. C.

351, 183 S. E. 145.

Cited in McDowell v. Burnett, 92 S. C.

469, 75 S. E. 873.

§ 1-123. Appointment of poet laureate.

The Governor may name and appoint some outstanding and distinguished

man of letters as poet laureate for the State of South Carolina.

1942 Code § 3094; 1932 Code § 3094; Civ. C '22 § 779; Civ. C. '12 § 695; Civ. C. '02

§625; G. S. 477; R. S. 541; 1875 (15) 935; 1909 (26) 127; 1911 (27) 5; 1924 (33) 1016;

1933 (38) 296; 1934 (38) 1299.

§ 1-124. Removal of certain officers.

Any officer, county or State, except an officer whose removal is provided

for in Section 4 of Article XV of the State Constitution and an officer guilty

of the offense named in Section 22 of Article IV of the Constitution, who is

guilty of misconduct or persistent neglect of duty in office or who persists in

holding an office to which he has been appointed or elected the duties of which

he has not the capacity properly to discharge shall be subject to removal by the

18 [ISC Code]



§ 1-125 Administration of the Government § 1-126

Governor of the State upon any of the foregoing causes being made to appear

to the satisfaction of the Governor. But before removing any such officer the

Governor shall inform him in writing of the specific charges brought against

him and give him an opportunity on reasonable notice to be heard.

1942 Code § 3098; 1932 Code § 3098; 1924 (33) 997.

Cross references.—As to removal of of- Removal by Governor limited to this sec-

ficers elected by the General Assembly, see tion.—Where the governor declared a state

§ 1-43. For removal of certain officers ap- of insurrection existed and called out the

pointed by Governor, see § 1-122 and notes militia to take over state highway depart-

thereto, ment and to remove highway commissioners
This section is constitutional. State v. from office, he was exceeding his authority

Pridmore, 163 S. C. 97, 161 S. E. 340, citing and should have proceeded under this sec-

State v. Ballentine, 152 S. C. 365, 150 S. E. tion. Hearon v. Calus, 178 S. C. 381, 183

46. S. E. 13.

Meaning of word, "misconduct"—"Mis- Proper removal.—An officer charged with
conduct" as used in this section means mis- being guilty of misconduct and persistent

management, wrong or improper conduct, neglect of duty in office in several particu-

bad behavior, unlawful behavior or conduct, lars was properly removed from office by
malfeasance, a case or instance of bad be- the Governor under the provisions of this

havior, a misdeed. State v. Ballentine, 152 section. State v. Ballentine, 152 S. C. 365,

S. C. 365, 150 S. E. 46; State v. Pridmore, 150 S. E. 46.

163 S. C. 97, 161 S. E. 340. Governor properly removed county super-

Judicial power of Governor.—This section visor on grounds that conviction of man-
intended to create the Governor a judicial slaughter and three years' sentence incapac-

tribunal and to vest in him a purely judicial itated him from discharging duties of office,

power for the purposes of this act. State State v. Pridmore, 163 S. C. 97, 161 S. E.

v. Ballentine, 152 S. C. 365, 150 S. E. 46. 340.

§ 1-125. Appeal from such removal.

Any such officer shall have the right of appeal from any order of removal

by the Governor to the resident circuit judge unless he be absent from the

circuit at the time notice of the appeal is served and in that event to the

presiding judge in that circuit whether he be within or without the circuit.

The judge shall hear and determine the appeal both as to law and fact upon

the record as made before the Governor and upon such additional evidence

as he shall see fit to allow. The notice of appeal shall be served upon the

Governor, or his secretary, within five days after the service upon such officer

of the order of the Governor removing him and shall state the grounds thereof

and name the circuit judge to whom the appeal is taken. Thereupon the

Governor shall forthwith transmit to such judge the record in the case includ-

ing a copy of the order of removal, grounds of removal, evidence in support

thereof and return of service and any other matter which in his judgment may
be considered by the court. The circuit judge shall within twenty days after

the taking of such appeal, or in such shorter time as may be practical, hear

and determine the same, after giving to the parties reasonable notice of the

time and place of hearing. The judgment of such circuit judge in the matter

shall be final. Such hearing may be had and judgment may be rendered in

open court, or at chambers within or without the circuit.

1942 Code § 3098; 1932 Code § 3098; 1924 (33) 997.

§ 1-126. Removal procedure additional to others.

The power and procedure of removal conferred and provided for in §§ 1-124
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and 1-125 are additional to any other removal powers or procedure au-

thorized by statute.

1942 Code § 3098; 1932 Code § 3098; 1924 (33) 997.

§ 1-127. Vacancies created by such removals.

Any vacancy created under the authority vested by § 1-124 shall be filled as

provided by the Constitution and statute laws of the State relating to the

filling of a vacancy in the office in which such vacancy is so created.

1942 Code §3098; 1932 Code §3098; 1924 (33) 997.

Article 4.

Lieutenant Governor.

§ 1-131. Compensation.

The Lieutenant Governor shall receive a salary of one thousand dollars.

1942 Code § 3100; 1932 Code § 3100; Civ. C. '22 § 782; Civ. C. '12 § 698; Civ. C. '02 § 627;

G. S. 481; R. S. 544; 1865 (13) 350; 1868 (14) 135; 1871 (15) 531; 1878 (16) 246; 1893

(21) 416; 1919 (31) 4; 1924 (33) 1182; Const. 1895, Art. 3 §§ 2, 5-9, 13, 20.

CHAPTER 3.

Secretary of State*

Sec. Sec
1-201. Salary of Secretary. 1-205. Public property under charge of

1-202. Bond. Secretary.

1-203. Office and office hours. 1-206. Report on collections; payment to
1-204. Responsibility for executive records State Treasurer.

and papers. 1-207. Abstract of corporate certificates.

§ 1-201. Salary of Secretary.

The Secretary of State shall receive an annual salary of seven thousand

five hundred dollars, and the fees or perquisites of the office shall be paid into

the Treasury of the State.

1942 Code § 3101; 1932 Code § 3101; Civ. C. '22 § 783; Civ. C. '12 § 699; G. S. 483,

484; R. S. 546, 547; 1786 (4) 751; 1865 (13) 350; 1924 (33) 1182; 1948 (45) 1716.

§ 1-202. Bond.

The Secretary of State, before entering upon the duties of his office, shall

execute a bond with two or more good sureties in the penal sum of ten thousand

dollars for the faithful discharge of the duties of his office.

1942 Code § 3101; 1932 Code § 3101; Civ. C. '22 § 783; Civ. C. '12 § 699; G. S. 483, 484;

R. S. 546, 547; 1786 (4) 751; 1865 (13) 350; 1924 (33) 1182.

§ 1-203. Office and office hours.

The Secretary of State shall hold his office in the State House, in Columbia.

He shall keep his office open from nine o'clock in the morning until five o'clock

* For constitutional provision concerning election and term of Secretary of State, see

S. C. Const., Art. 4, § 24. As to fees and costs of Secretary of State, see § 27-501.

20



§ 1-204 Administration of the Government § 1-205

in the afternoon every day in the year, Saturdays, Sundays and public holidays

excepted and he shall keep his office open from nine o'clock in the morning

until one o'clock in the afternoon on Saturdays, public holidays excepted.

1942 Code §§ 3101. 3102; 1932 Code §§ 3101, 3102; Civ. C. '22 §§ 783, 7S4; Civ. C. '12

§§699, 700; Civ. C. '02 §629; G. S. 483-435; R. S. 546-548; 1786 (4) 751; 1791 (5) 161;

1865 (13) 350; 1924 (33) 1182; 1950 (46) 2031.

§ 1-204. Responsibility for executive records and papers.

The Secretary of State shall, during the absence of the Governor from

Columbia, be placed in charge of the records and papers in the executive

chamber. He shall keep in Columbia all the books, records and papers belong-

ing thereto.

1942 Code § 3101; 1932 Code § 3101; Civ. C. '22 § 783; Civ. C. '12 § 699; G. S. 483, 484;

R. S. 546. 547; 1786 (4) 751; 1865 (13) 350; 1924 (33) 1182.

§ 1-205. Public property under charge of Secretary.

The Secretary of State shall take charge of all property of the State, the

care and custody of which is not otherwise provided for by law. He shall hold

the same subject to the directions and instructions of the State Budget and
Control Board and act as its agent in such redemption, lease and sale as it

may make for forfeited and vacant lands and lands purchased by the former

land commissioners of the State, and in the negotiations therefor and arrange-

ments in relation thereto.

1942 Code § 2136; 1932 Code § 2136; Civ. C. '22 § 97; Civ. C. '12 § 92; Civ. C. '02 § 88-

G. S. 60; R. S. 82; 1878 (16) 558; 1883 (18) 380.

in the trial that the plaintiff has legal title

and right to possession and any suggestion
on his part that he holds as agent of the
State will not stop the suit. Tindal v. Wes-
lev. 167 U. S. 204, 17 S. Ct. 770. 42 L. ed.

137.

But State is not concluded by judgment
against Secretary of State.—A judgment
against the Secretary of State is to the ef-

fect only that as between him and the claim-
ant, the latter is entitled to possession of

the property, the former having shown no
valid authority to withhold possession from
the claimant and the judgment does not
conclude the State. Tindal v. Weslev, 167

U. S. 204, 17 S. Ct. 770, 42 L. Ed. 137.

However, execution issued in action will

be enforced on property as against State
officer claiming possession as a State officer,

when a final judgment in an action against

the Secretary of State, who held the prop-
erty under this section, has declared title

and right of possession in the plaintiff.

Wesley v. Tindal, 81 F. 612, aff'd, 85 F.

157.

Suit against State Budget and Control
Board is suit against the State.—A suit

against the Commissioners of the Sinking
Fund (now the State Budget and Control

Board) to recover possession of a deed

When deed was "to L., land commis-
sioner" title is in Secretary of State.—Un-
der this section, a deed conveying land to

"L., land commissioner, his successor or

successors in office, of the State of South
Carolina, their heirs and assignees forever"

did not vest title in the State so that the

State could oust a trespasser in its own
name. The title remained in the successor

of the land commissioner, the Secretary

of State. State v. Evans, 33 S. C. 184. 11

S. E. 697.

And State does not have right to sue.

—

In a deed conveying land, the words, "to

L., land commissioner," etc., "of the State

of South Carolina," etc., were descriptio

personae and did not by the statute of uses

create a trust so that the State could sue

in its own name to eject a trespasser on the

land. State v. Evans, 33 S. C. 184, 11 S. E.

697.

An action brought against the Secretary

of State to recover possession of lands held

by him as provided in this section is not a

suit against the State so as to oust the court

of jurisdiction. Tindal v. Weslev, 167 U. S.

204, 17 S. Ct. 770, 42 L. ed. 137.

And Secretary of State, when asserting

in an action that he is in rightful possession,

must make that assertion good if it appear
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conveying land to the former land commis- Courts. Lowry v. Thompson, 25 S. C. 416,
sioner, which passed under this section to 1 S. E. 141.

the Secretary of State as agent for said For review of the legislation as to the
Commissioners, was a suit against the State office of land commissioner and Secretary
and was not maintainable in the State of State in respect to public property, see

State v. Evans, 33 S. C. 184, 11 S. E. 697.

§ 1-206. Report on collections ; payment to State Treasurer.

The Secretary of State shall, on or before the tenth day of each month, make
an itemized report in writing to the Comptroller General of all fees and funds

derived from any source whatsoever in connection with his office and shall,

on collection, pay over to the State Treasurer the amount shown by such

report to have been collected.

1942 Code §3111; 1932 Code §§3111, 8168; Civ. C. '22 §§794, 43S4; Civ. C. '12 §709;
1905 (24) 911; 1930 (36) 1361.

§ 1-207, Abstract of corporate certificates.

The Secretary of State shall annually prepare, cause to be printed and sub-

mit to the General Assembly a true abstract from the certificates deposited

with him by corporations formed under the laws regulating the formation of

corporations. Said abstract shall contain, under proper headings, the cor-

porate name of each such corporation, the date of its charter, the purpose for

which it was incorporated, the names of its corporators, its location and

the amount of its capital stock, together with such remarks as he may deem
necessary.

1942 Code § 2123; 1932 Code § 2123; Civ. C. '22 § 84; Civ. C. '12 § 74; Civ. C. '02 § 71;

G. S. 47; R. S. 68; 1883 (18) 447; 1934 (38) 1329.

CHAPTER 4.

Attorney General and Solicitors*

Article 1. Sec

Attorney General and Assistants. 1-238. Advice to State officers and Public

Service Commission.
•3ec * 1-239. Action against intruders on property
1-231. Salary. of State.

1-232. Bond. 1-240. Protection of public charities and
1-232.1. Assistant Attorney General. prosecution of corporations.
1-233. Appearance for State in Supreme 1-241. Annual report to General Assembly.

Court and other courts and tri- 1-242. Accounting to Treasurer.
bunals.

1-234. Blank. Article 2.

1-235. Litigation of State departments; ex- „ .. .

penses.

1-236. Advice to General Assembly and 1-251. Solicitors to perform duties of At-

Governor. torney General; assistance in

1-237. Advice to solicitors; attendance on prosecutions.

grand jury; trials. 1-252. Attendance on circuit courts.

* For constitutional provision concerning election and term of Attorney General, see S. C.

Const., Art. 4, § 24, Art. 5, § 28. As to constitutional provision for solicitors generally,

see S. C. Const., Art. 5, § 29.
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Sec. Article 3.

1-253. Reports to be furnished Comptroller. provisions Affecting Attorney General
1-254. Compensation; defendants costs and Solicitors

paid to county treasurer.

1-255. When solicitors may defend persons ^EC.

accused. 1-261. Defense of persons claiming under

1-256. Vacancies. State.

1-257. Circuit solicitors disabled by intoxi- 1-262. Suits for penalties.

cation. 1-263. Examination of offices of county

officers.

Article 1.

Attorney General and Assistants.

§ 1-231. Salary.

The Attorney General shall receive a salary at the rate of seven thousand

five hundred dollars per annum.

1942 Code § 3112; 1932 Code § 3112; Civ. C. '22 § 795; Civ. C. '12 § 710; Civ. C. '02

§ 638; G. S. 495; R. S. 555; 1877 (16) 247; 1880 (17) 372; 1919 (31) 4; 1924 (33) 1182;

1946 (44) 2596; 1948 (45) 1716.

§ 1-232. Bond.

Before entering upon the duties of his office, the Attorney General shall

execute a bond, with two good sureties, to this State in the sum of ten thou-

sand dollars for the faithful discharge of his office.

1942 Code §3113; 1932 Code §3113; Civ. C. '22 %796; Civ. C. '12 §711; Civ. C. '02

§ 639; G. S. 496; R. S. 556; 1812 (5) 675.

§ 1-232.1. Assistant Attorney General.

The Attorney General shall appoint the Assistant Attorney General.

1942 Code §3112: 1932 Code §3112; Civ. C. '22 §795; Civ. C. '12 §710; Civ. C. '02

§638; G. S. 495; R. S. 555; 1877 (16) 247; 1880 (17) 372; 1919 (31) 4; 1924 (33) 1182.

§ 1-233. Appearance for State in Supreme Court and other courts and tri-

bunals.

He shall appear for the State in the Supreme Court in the trial and

argument in said court of all causes, criminal and civil, in which the State

is a party or interested, and in such causes in any other court or tribunal when
required by the Governor or either branch of the General Assembly.

1942 Code § 3114; 1932 Code § 3114; Civ. C. '22 § 797; Civ. C. '12 § 712; Civ. C. '02

§ 640; G. S. 497; R. S. 557; 1868 (14) 88.

Cited in Cooley v. South Carolina Tax
Coram, 204 S. C. 10, 28 S. E. (2d) 445.

§ 1-234. Blank.

§ 1-235. Litigation of State departments; expenses.

The appropriation for the Attorney General for the expenses of litigation

shall be subject to the following conditions: the Attorney General shall con-

duct all litigation which may be necessary for any department of the State

government or any of the boards connected therewith, and all such boards
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or departments are hereby forbidden to employ any counsel for any purpose

except through the Attorney General and upon his advice; out of said fund the

Attorney General shall pay for dockets and blank indictments for the several

circuit solicitors and such other expenses as he may deem advisable.

1942 Code § 3194; 1932 Code § 3194; Civ. C. '22 § 890; Civ. C. '12 § 810; 1909 (26) 281.

Cited in Cooley v. South Carolina Tax
Comm., 204 S. C. 10, 28 S. E. (2d) 445.

§ 1-236. Advice to General Assembly and Governor.

The Attorney General shall, when required by either branch of the General

Assembly, attend during their sessions and give his aid and advice in the

arrangement and preparation of legislative documents and business ; and he

shall give his opinion upon questions of law submitted to him by either branch

thereof, or by the Governor.

1942 Code § 3119; 1932 Code § 3119; Civ. C. '22 § 801; Civ. C. '12 § 716; Civ. C. '02

§ 644; G. S. 501; R. S. 561; 1868 (14) 88.

§ 1-237. Advice to solicitors ; attendance on grand jury ; trials.

The Attorney General shall consult with and advise the solicitors in matters

relating to the duties of their offices. When, in his judgment, the interest of

the State requires it he shall:

(1) Assist the solicitors by attending the grand jury in the examination

of any case in which the party accused is charged with a capital offense ; and

(2) Be present at the trial of any cause in which the State is a party or

interested and, when so present, shall have the direction and management of

such prosecution or suit.

1942 Code § 3116; 1932 Code § 3116; Civ. C. '22 § 799; Civ. C. '12 § 714; Civ. C. '02

§ 642; G. S. 499; R. S. 559; 1868 (14) 88.

Cited in Cooley v. South Carolina Tax
Comm., 204 S. C. 10, 28 S. E. (2d) 445.

§ 1-238. Advice to State officers and Public Service Commission.

He shall, when required by the Secretary of State, State Treasurer, Adjutant

General, Comptroller General, or any other State officer or the Public Service

Commission, consult and advise with them, respectively, on questions of law

relating to their official business.

1942 Code § 3120; 1932 Code §§ 2127, 3120; Civ. C. '22 §§ 88, 802; Civ. C. '12 §§ 78, 717;

Civ. C. '02 §§ 75, 645; G. S. 51, 502; R. S. 72, 562; 1868 (14) 88, 89; 1890 (20) 705.

Cited in Cooley v. South Carolina Tax
Comm., 204 S. C. 10, 28 S. E. (2d) 445.

§ 1-239. Action against intruders on property of State.

The Attorney General when, in his judgment, the interest of the State re-

quires it shall file and prosecute information or other process against persons

who intrude upon the lands, rights or property of the State or commit or

erect any nuisance thereon.

1942 Code § 3115; 1932 Code § 3115; Civ. C. '22 § 798; Civ. C. '12 § 713; Civ. C. '02

§ 641; G. S. 498; R. S. 558; 1868 (14) 88.
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The Attorney General has authority to And he has authority to have an act de-

institute an action to enjoin the placing of clared valid and to enjoin thirteen separate

permanent obstructions across navigable actions brought to enjoin enforcement of

waters. State v. Columbia Water Power the act. State v. Nutt Co., 180 S. C. 19, 185

Co. 82 S. C. 181, 63 S. E. 884. S. E. 25.

§ 1-240. Protection of public charities and prosecution of corporations.

The Attorney General shall enforce the due application of funds given or ap-

propriated to public charities within the State, prevent breaches of trust in

the administration thereof and, when necessary, prosecute corporations which

fail to make to the General Assembly any report or return required by law.

1942 Code § 3117; 1932 Code § 3117; Civ. C. '22 § 800; Civ. C. '12 § 715; Civ. C. '02

§ 643; G. S. 500; R. S. 560; 1868 (14) 88; 1950 (46) 2214.

§ 1-241. Annual report to General Assembly.

The Attorney General shall annually make a report to the General Assembly

of the cases argued, tried or conducted by him in the Supreme Court and

circuit courts during the preceding year, with such other information in rela-

tion to the criminal laws and such observations and statements as, in his opin-

ion, the criminal jurisdiction and the proper and economical administration

of the criminal law warrant and require.

1942 Code § 3121; 1932 Code § 3121: Civ. C. '22 § 803; Civ. C. '12 § 718; Civ. C. '02

§ 646; G. S. 503; R. S. 563; 1868 (14) 89.

§ 1-242. Accounting to Treasurer.

The Attorney General shall account with the State Treasurer for all fees.

bills of costs and moneys received by him by virtue of his office.

1942 Code § 3124; 1932 Code § 3124; Civ. C. '22 § 806; Civ. C. '12 § 721; Civ. C. '02

§ 649; G. S. 506; R. S. 566; 1868 (14) 89.

Article 2.

Solicitors.

§ 1-251. Solicitors to perform duties of Attorney General; assistance in prose-

cutions.

Solicitors shall do the duty of the Attorney General and give their counsel

and advice to the Governor and other State officers, in matters of pub-

lic concern, whenever they shall be, by them, required to do so ; and

they shall assist the Attorney General, or each other, in all suits of prose-

cution in behalf of this State when directed so to do by the Governor or

called upon by the Attorney General.

1942 Code § 3126; 1932 Code § 3126; Civ. C. '22 § 808; Civ. C. '12 § 723; 1877 (16) 246;

1893 (21) 417; 1906 (25) 120; 1919 (31) 101.

§ 1-252. Attendance on circuit courts.

The solicitors shall attend the courts of general sessions and common pleas

for their respective circuits.

1942 Code § 3132; 1932 Code § 3132; Civ. C. '22 § 814; Civ. C. '12 § 729; Civ. C. '02

§ 655; G. S. 510; R. S. 572; 1842 (11) 222; Const. 1895, Art. 5 § 29.
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§ 1-253. Reports to be furnished Comptroller.

Each solicitor shall, on the last day of October in every year, furnish the

Comptroller General with a statement of all debts due to the State in his pos-

session, showing the names of the debtors, the amount of debts, the interest,

the payments made and the balance due to the State, together with a fair

duplicate of such statement. If any of such officers fail to furnish the Comp-
troller General with such a statement, he shall forfeit and pay the sum of two
hundred dollars to be recovered by action in any court of law in this State

having competent jurisdiction.

1942 Code §§3133, 3134; 1932 Code §§3133, 3134; Civ. C. '22 §§815, 816: Civ. C. '12

§§ 730, 731; Civ. C. '02 §§ 656, 657; G. S. 512, 513; R. S. 574; 1818 (6) 108; 1819 (7) 139.

§ 1-254. Compensation ; defendants' costs paid to county treasurer.

The circuit solicitors of the various judicial circuits of this State shall each

receive an annual salary of twenty-four hundred dollars, payable monthly.

Such salaries shall be in lieu of all charges against the State and the counties.

All costs from defendants shall be paid over by each solicitor to the county

treasurer for the use of the State.

1942 Code 3127; 1932 Code § 3127; Civ. C. '22 § 809; Civ. C. '12 § 724; 1877 (16) 246;

1893 (21) 417: 1906 (25) 120; 1919 (31) 101.

§ 1-255. When solicitors may defend persons accused.

The solicitors may defend any persons brought to trial before any criminal

courts of this State when their duty shall not require them to prosecute such

persons and their assistance shall not be required against such persons by the

Governor or Attorney General.

1942 Code § 3126; 1932 Code § 3126; Civ. C. '22 § 808; Civ. C. '12 § 723; 1877 (16) 246;

1893 (21) 417; 1906 (25) 120; 1919 (31) 101.

§ 1-256. Vacancies.

In case any circuit solicitor shall cease to reside in his circuit, his office

shall become /acant. In case any vacancy shall occur in such office by death,

resignation or otherwise, the vacancy thereby created shall be filled by the

Governor, by and with the advice and consent of the Senate. The judge resid-

ing in the circuit of the solicitor, whose office shall thus become vacant, shall

certify such vacancy to the Governor.

1942 Code § 3125; 1932 Code § 3125; Civ. C. '22 § 807; Civ. C. '12 § 722; Civ. C. '02 § 650:

G. S. 515; R. S. 567; 1812 (5) 675; 1876 (16) 152; 1936 (39) 1456.

Cross reference.—As to appointment of point an acting solicitor. An indictment

circuit solicitors during recess by Gover- signed by the acting solicitor is not void

nor, see §§ 1-121, 1-122. because it was not signed by the duly

Court may appoint acting solicitor during elected and qualified solicitor. State v.

illness of solicitor.—When the regular so- Smalls, 98 S. C. 297, 82 S. E. 421.

licitor is ill and is unable to attend court Cited in State v. Singleton, 100 S. C. 465,

and perform his duties, the court has the 84 S. E. 989.

power, notwithstanding this section, to ap-

§ 1-257. Circuit solicitors disabled by intoxication.

Any circuit solicitor who shall, while in the public discharge of the duties

of his office, be drunk or intoxicated or in any extent disabled by reason of
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the use of intoxicating liquors from the proper discharge of his duties shall

be guilty of a misdemeanor and upon conviction thereof shall be punished by

a fine of not less than one hundred nor more than one thousand dollars and

imprisoned not less than one month nor more than one year, in the discretion

of the court, and shall be dismissed from his office. And whenever it shall

be brought to the attention of the Attorney General that any circuit solicitor

has been charged with an offense mentioned in this section, he shall prepare a

bill of indictment against such officer and prosecute the same in the county

where the offense was committed. And if such officer is duly convicted, the

Attorney General shall cause to be forwarded to the Governor of the State a

record of such conviction, upon the receipt of which the Governor shall forth-

with declare the office to be vacant and order an election to fill the same.

1942 Code § 1529; 1932 Code § 1529; Cr. C. '22 §476; Cr. C '12 §550; Cr. C. '02 §393;
G. S. 2560; R. S. 310; 1873 (15) 486.

Article 3.

Provisions Affecting Attorney General and Solicitors.

§ 1-261. Defense of persons claiming under State.

In all cases wherein the right of the State may be involved, the persons

claiming under the State shall call on the Attorney General, or on the solicitors

in their respective districts, to defend the right of the State ; on failure where-

of, the record of such case shall not be adduced as evidence to substantiate any

claim against the State.

1942 Code § 3129; 1932 Code § 3129; Civ. C. '22 § 811; Civ. C. *12 § 726; Civ. C. '02

§ 652; G. S. 507; R. S. 569; 180S (5) 571.

§ 1-262. Suits for penalties.

The Attorney General and solicitors shall sue for the penalties incurred by
any public officer or board of public officers.

1942 Code § 3130; 1932 Code § 3130; Civ. C. '22 § 812; Civ. C. '12 §• 727; Civ. C. '02

§ 653; G. S. 508; R. S. 570; 1813 (5) 709; 1814 (5) 733; 1815 (6) 9; 1844 (11) 295.

§ 1-263. Examination of offices of county officers.

The Attorney General and solicitors shall annually, at such times as they

may deem expedient, examine into the condition of the offices of the clerk of

the court of common pleas and general sessions, of the sheriff and of the

register of mesne conveyances in the counties of the respective solicitors and

ascertain if such officers have discharged the duties which now are, or shall be,

required of them ; and they shall make a report of the condition of said offices

and of the manner in which said officers have discharged their duties to the

circuit court in each county, respectively, at the fall term in each year, and also

to the General Assembly at its annual session.

1942 Code § 3131; 1932 Code § 3131; Civ. C. '22 § 813; Civ. C. '12 § 728; Civ. C. '02

§ 654; G. S. 509; R. S. 571; 1837 (6) 577.
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CHAPTER 5.

Code Commissioner and Committee on Statutory Laws.

Sec. Sec.

1-301. Election and term of Code Commis- 1-312. Assistance of other officers, etc.

sioner. 1-313. Other material in Code.

1-302. Vacancy. 1-313.1. Code not to contain provisions pro-

1-303. Duties, powers and appointment of viding compensation of certain of-

Committee. ficers and employees.

1-304. Meetings, pay and expenses of Com- 1-314. Adoption of Code; subsequent

mittee. amendment.
1-305. Code Commissioner secretary of 1-315. Publication of advance sheets of

Committee. statutes; page proofs.

1-306. Duties of Code Commissioner. 1-316. Same; signatures and distribution

1-306.1. Collection, revision and reduction thereof.

of statutes to Code; indexing. 1-316.1. Sale of such signatures; disposition

1-307. Report to each General Assembly. of proceeds.

1-308. Codification by reference in sup- 1-317. Publication of complete annual Acts
plements. and Joint Resolutions.

1-309. Decennial report. 1-318. Blank.

1-310. Codification by reference in such re- 1-319. Extension of time for printing.

port. 1-320. Sale of Codes and Supplements.
1-311. Corrections and additions to reports.

§ 1-301. Election and term of Code Commissioner.

A Code Commissioner shall be elected by the General Assembly who shall

hold office for a term of ten years and until his successor is elected and quali-

fied.

1942 Code § 2111; 1932 Code § 2111; Civ. C. '22 § 75; Civ. C. '12 § 65; Civ. C. '02 § 62;

1901 (23) 697; 1918 (30) 798; 1934 (38) 1329; 1940 (41) 1940.

Cross reference.—As to joint committee
of General Assembly examining work of

Code Commissioner, see § 30-4.

§ 1-302. Vacancy.

In case of vacancy from any cause the General Assembly shall, as soon as

practicable, elect a Code Commissioner for the unexpired term
;
provided, that

if a vacancy shall occur during the interim of the meeting- of the General As-

sembly, the Governor shall appoint the Code Commissioner, who shall hold

office until the General Assembly meets.

1942 Code § 2111; 1932 Code § 2111; Civ. C. '22 § 75; Civ. C. '12 § 65; Civ. C. '02 § 62;

1901 (23) 697; 1918 (30) 798; 1934 (38) 1329; 1940 (41) 1940.

§ 1-303. Duties, powers and appointment of Committee.

To facilitate the manner and means of compiling the codes of laws for the

State, to keep the general statutory law of the State supplemented and to check

on the work of the Code Commissioner, a standing committee, to be known as

the Committee on Statutory Laws, is hereby created and established. Said

Committee shall be composed of three members of the Judiciary Committee
of the Senate and three members of the Judiciary Committee of the House of
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Representatives and shall be appointed at the first session of each General

Assembly.

1942 Code § 2117; 1932 Code § 2117; 1931 (37) 165; 1940 (41) 1940.

Stated in Scroggie v. Bates, 213 S. C. 141,

48 S. E. (2d) 634 (1948).

§ 1-304. Meetings, pay and expenses of Committee.

The Committee shall meet at the call of the chairman. Each member of the

Committee shall receive his traveling expenses and a per diem of ten dollars

per day when actually engaged in his duties. Such expenses and per diem

shall not exceed the sum of four hundred dollars annually, and such funds are

hereby appropriated out of the State Treasury and shall be paid out of the

State Treasury by warrants drawn thereon by the Comptroller General, upon

warrants of the chairman of the Committee.

1942 Code § 2118; 1932 Code § 2118; 1931 (.37) 168; 1940 (41) 1940.

Quoted in Scroggie v. Bates, 213 S. C.

141, 48 S. E. (2d) 634 (1948).

§ 1-305. Code Commissioner secretary of Committee.

t/ The Code Commissioner shall act as secretary for the Committee on Statu-

sXy tory Laws.

1942 Code § 2118; 1932 Code § 2118; 1931 (37) 168; 1940 (41) 1940.

§ 1-306. Duties of Code Commissioner.

The Code Commissioner, immediately after his election, shall:

(1) Examine the report made by his predecessor in office to the General

Assembly and

:

(a) correct all errors, if any, appearing in the revision submitted with said

report

;

(b) supply all omissions ;

(c) omit redundant and obsolete enactments and such as have no influence

on existing rights and remedies ; and

(d) reduce the public statutes of this State into as concise and comprehen-

sive a form as is consistent with clear expression of the will of the General

Assembly

;

(2) Prepare indices and cross-indices to such codification, publishing the

same in the appropriate volumes as hereinafter provided

;

(3) Note by annotation the decisions of the Supreme Court of this State

^ under the different sections of the statutes codified as herein provided and

also of the Constitution of 1895 of the State and the rules of court as herein

provided to be published ; and

(4) Annually prepare for publication the statutes and joint resolutions

J passed at the preceding session,

(a) placing analysis lines at the beginning of each section in every act and

joint resolution, except county and State supply measures,

(b) making reference, by act number and year in which the act is published,

to each act or joint resolution of a previous session when amended or repealed,
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(c) dividing the same into such as may be of a general and permanent kind

and such as may be local and of temporary nature, with a correct index and

cross-index of the same, and

(d) arranging all local and temporary enactments according to counties

in alphabetical order.

1942 Code § 2112; 1932 Code § 2112; Civ. C. '22 § 76; Civ. C. '12 § 66; Civ. C. '02 § 63;

1913 (28) 68; 1927 (35) 268; 1934 (38) 1329.

Cross reference.—As to constitutional

provision for codification of laws, see S. C,

Const., Art. 6, § 5.

§ 1-306.1. Collection, revision and reduction of statutes to Code; indexing.

The Code Commissioner shall collect and revise all the general statute laws

of the State which shall be passed from time to time and shall properly index

and arrange such statutes when so passed. He shall also reduce the general

statutes, including the Code of Civil Procedure, with all the amendments
thereto, into a systematic code.

1942 Code § 2113; 1932 Code § 2113; Civ. C. '22 § 77; Civ. C. '12 § 67; Civ. C. '02 § 64;

1896 (22) 203; 1940 (41) 1940; Const. Art. 6 § 5.

§ 1-307. Report to each General Assembly.

The Committee on Statutory Laws and the Code Commissioner shall report

at the beginning of each General Assembly in the form of a supplement to the

then existing permanent Code the effect, in detail or by reference, of general

and permanent statutes enacted during the preceding General Assembly and

not theretofore codified on the then existing general statutory law and Consti-

tution of South Carolina, 1895, together with a note or reference to the decisions

of the State Supreme Court and the United States courts construing the gen-

eral statutory law and the Constitution of South Carolina, 1895 ;
provided, that

when the decennial report of the Code Commissioner on the Code is made to

the General Assembly, then no report in form of a supplement shall be made to

the General Assembly.

1942 Code § 2118; 1932 Code § 2118; 1931 (37) 168; 1940 (41) 1940.

§ 1-308. Codification by reference in supplements.

The Committee and Commissioner may in their discretion codify general

and permanent statutes in the supplements to the codes by referring to them,

in lieu of stating such statutes in detail, by stating the general subject or

subjects of such statutes and the volumes of the Acts and the volumes of the

Statutes at Large, and page numbers therein, where such statutes are and, if

such statutes have been amended, by stating the volumes of the Acts and the

volumes of the Statutes at Large, and the page numbers therein where such

amendments are. Reference may also be made in the supplements to such

statutes codified in previous supplements to the then existing Code without

stating such statutes in detail. The Code Commissioner shall prepare the

material for the supplements and submit the same to the Committee, who
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shall go over the material submitted with the Code Commissioner and check it

for corrections.

1942 Code § 2118: 1932 Code § 2118; 1931 (37) 168; 1940 (41) 1940.

§ 1-309. Decennial report.

The Code Commissioner shall at the end of every period of ten years report

the result of his labors to the General Assembly, with such recommendations

and suggestions as to the abridgement of, and amendments to, the statute laws

as he may deem necessary and proper. Said report, when ready to be made,

shall be printed and laid on the desks of the members of both Houses of the

General Assembly on the first day of the first session, but shall not be taken

up for consideration until the next session of the General Assembly.

1942 Code § 2113: 1932 Code § 2113; Civ. C. '22 § 77; Civ. C. '12 § 67; Civ. C. '02 § 64;

Const. Art. 6 § 5; 1896 (22) 203; 1940 (41) 1940.

§ 1-310. Codification by reference in such report.

The Code Commissioner in compiling such decennial reports on the codes

may codify in such reports by reference such of the general statutory law as the

Code Commissioner and Committee on Statutory Laws may agree on without

stating such law in detail. Sections, or parts thereof, of the then existing Code

may be codified in such reports by reference, by stating the numbers of the

sections, or parts thereof, in such Code to be codified in such reports with a

statement of their effectiveness. Statutes forming a part of the general statu-

tory law enacted since the effective date of the then existing Code may be

codified in such reports by stating the general subject or subjects of such stat-

utes, and the volumes of the Acts and the volumes of the Statutes at Large,

and page numbers therein, where such statutes are ; and, if amended, by giving

the volumes of the Acts and the volumes of the Statutes at Large, and page

numbers therein, where such amendments are. When such statutes, or por-

tions thereof, have been codified in the Supplements to the Code then existing

reference may be made to such statutes, or portions thereof, in the Supple-

ments in lieu of referring to the volumes of the Acts and the Statutes at Large,

and page numbers therein. If parts of the then existing Code are codified in

the reports by references, then such reports shall state the number of the

sections, or parts of sections, in the then existing Code which were repealed or

superseded or have become obsolete, cumulative or repugnant to the general

body of the law. The index to such reports shall be in such form as the Com-
missioner and Committee may agree on ; and it shall not be necessary to index

references in such reports if such references have theretofore been indexed

in the Code then existing or Supplements thereto.

1942 Code § 2113; 1932 Code § 2113; Civ. C. '22 § 77; Civ. C. '12 § 67; Civ. C. '02 § 64;

Const. Art. 6 § 5; 1896 (22) 203; 1940 (41) 1940.

§ 1-311. Corrections and additions to reports.

The decennial report after being submitted to the General Assembly may
be revised and corrected, and the general and permanent laws of the session at

which such report was submitted may be codified therein.
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1942 Code § 2113; 1932 Code § 2113; Civ. C. '22 § 77; Civ. C. '12 § 67; Civ. C. '02 § 64;
Const. Art. 6 § 5; 1896 (22) 203; 1940 (41) 1940.

§ 1-312. Assistance of other officers, etc.

The Code Commissioner and the Committee on Statutory Laws shall have

access to state papers and documents in the custody of the Secretary of State

or other custodians of the State laws and archives. The Attorney General

and his office, the Historical Commission and other State agencies and State

officers shall on request of the Commissioner and Committee cooperate in the

codifying of the general statutory law.

1942 Code § 2113; 1932 Code § 2113; Civ. C. '22 § 77; Civ. C. '12 § 67; Civ. C. '02, § 64;

Const. Art. 6 § 5; 1896 (22) 203; 1940 (41) 1940.

§ 1-313. Other material in Code.

The Code of laws and reports thereon shall contain beside the general stat-

utory law and the Constitution of South Carolina such other matter as the

Code Commissioner and Committee on Statutory Laws may agree to insert

therein.

1942 Code § 2113; 1932 Code § 2113; Civ. C. '22 § 77; Civ. C. '12 § 67; Civ. C. '02, § 64;

Const. Art. 6 § 5; 1896 (22) 203; 1940 (41) 1940.

§ 1-313.1. Code not to contain provisions providing compensation of certain

officers and employees.

The Commissioner in preparing a proposed code for adoption by the General

Assembly shall eliminate therefrom all provisions providing compensation of

all such officers and employees as are referred to in § 1-50.

1951 (47) 506.

§ 1-314. Adoption of Code; subsequent amendment.

The Code thus prepared by the Commissioner shall be declared by the Gen-

eral Assembly, in an Act passed according to the forms in the Constitution of

1895 for the enactment of laws, to be the only general statutory law of the

State, and no alterations or additions to any of the laws therein contained shall

be made except by bill passed under the formalities required in said Constitu-

tion.

1942 Code § 2113; 1932 Code § 2113; Civ. C. '22 § 77; Civ. C. '12 § 67; Civ. C. '02 § 64;

Const. Art. 6 § 5; 1896 (22) 203; 1940 (41) 1940.

§ 1-315. Publication of advance sheets of statutes ; page proofs.

The Code Commissioner shall furnish to the public printer all acts and joint

, -* / ? resolutions of a general and permanent nature passed, and which have been

approved by the Governor, during each two week period during any session

of the General Assembly, and the public printer within four days after the

delivery of such acts and joint resolutions shall furnish the Code Commis-
sioner with page proof of all such acts and joint resolutions.

1942 Code § 2114; 1932 Code § 2114; 1927 (35) 26S; 1934 (38) 1329; 1941 (42) 119.
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§ 1-316. Same ; signatures and distribution thereof.

Within three days after receiving such page proof corrected from the Code

Commissioner the public printer shall print the same in signatures and shall

deliver as many of such signatures to the Code Commissioner as the Commis-
sioner may order. The Code Commissioner on receipt of said signatures shall

send a copy of such signatures to each of the following officers: the Governor,

Supreme Court justices, clerk of the Supreme Court, circuit judges, circuit

solicitors, county judges, county solicitors, clerk of the court of each county,
f

Attorney General, Secretary of State, Comptroller General, Adjutant General,

State Treasurer, Chief Bank Examiner, Chairman of Tax Commission, Chief

Highway Commissioner, State Health Officer, Chief Game Warden, chairman

of the Public Service Commission, Commissioner of Agriculture, Insurance

Commissioner, State Budget and Control Board, State Superintendent of Edu-

cation, State Librarian, clerk of the House of Representatives, clerk of the

Senate, secretary of the Historical Commission and the members of the Gen-

eral Assembly. The public printer shall not distribute any printed matter from

such signatures of the Acts and Joint Resolutiaas_unless authorized as herein-

£1 I 1942 Code~§~2lT4; 1932 Code § 2114; 1927 (35) 268; 193T(3o) 1329; l941~(42)Tl9l 17948'

(45) 1643.

§ 1-316.1. Sale of such signatures; disposition of proceeds.

The Code Commissioner and the Committee on Statutory Laws may sell

the service mentioned in § 1-316 on terms agreeahle to the Committee and tne~

Code Commissioner. All funds received for such service shall be deposited in

the State Treasury to the credit of the general funds of the State. But before

any funds are paid into the State Treasury the expenses of additional supplies,

postage and clerical help may be first deducted. Payment of such additional

expenses may be made on order of the chairman of the Committee on Stat-

utory Laws and the Code Commissioner.

1942 Code §2114; 1932 Code §2114; 1927 (35) 268: 1934 (38) 1329; 1941 (42) 119.

§ 1-317. Publication of complete annual Acts and Joint Resolutions.

Within twenty-five days after the adjournment of any session of the General

Assembly, the Code Commissioner shall furnish the public printer all Acts

and Joint Resolutions passed, and which have been approved by the Governor,

not theretofore furnished the public printer, and the public printer, within fif-

teen days after the delivery of such Acts and Joint Resolutions, shall furnish

the Code Commissioner with page proof of all such Acts and Joint Resolutions.

The Code Commissioner shall return such page proof corrected to the public

printer within fifteen days after receiving the same and the public printer shall

within fifteen days after receipt of such page proof return to the Code Com-
missioner printed signatures of such page proof. The Code Commissioner
shall deliver to the public printer, within fifteen days after the receipt of the

final page proof, a complete index of all the Acts and Joint Resolutions fur-

nished the printer and such other copy as may be necessary for the published

acts. Within fifteen days after the receipt of such index and copy the public

[ISC Code]—
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printer shall deliver to the State Librarian at least five hundred copies of the

entire number of such Acts and Joint Resolutions contracted for and deliver

the remainder within fifteen more days. The style and make-up of the Acts

and Joint Resolutions shall be in such form as the Code Commissioner may
prescribe.

1942 Code § 2114; 1932 Code § 2114; 1927 (35) 268; 1934 (38) 1329; 1941 (42) 119.

§ 1-318. Blank.

§ 1-319. Extension of time for printing.

The State Budget and Control Board may, in its discretion, extend the time

allowed the public printer, as set forth in §§ 1-315, 1-316 and 1-317, as may be

necessary.

1942 Code § 2114; 1932 Code § 2114; 1927 (35) 268; 1934 (38) 1329; 1941 (42) 119;

1948 (45) 1643.

§ 1-320. Sale of codes and supplements.

The Committee on Statutory Laws and the Code Commissioner may offer

codes and supplements thereto for public sale at such prices as they deem
wise and expedient. All sums realized from such sales less selling expenses

shall be paid into the State Treasury.

1942 Code §2118-1; 1932 {37) 1185; 1940 (41) 1940.

CHAPTER 6.

State Budget and Control Board.

Sec. Sec

1-351. Constitution of board. 1-355. Assistance in locating surplus prop-
1-352. Divisions of board. erty, etc.

1-353. Duties as to purchase and supplies. 1-356. Principals may act for themselves.
1-354. Acquisition of surplus property for 1-357. Control of certain lands.

State, agencies, etc. 1-358. May cooperate in handling finances

of State subdivisions.

§1-351. Constitution of board.

The State Budget and Control Board shall be comprised of the Governor,

ex officio, who shall be Chairman, the State Treasurer, ex officio, the Comptrol-

ler General, ex officio, and the Chairman of the Senate Finance Committee,

ex officio, and the Chairman of the Ways and Means Committee of the House
of Representatives, ex officio.

1950 (46) 3605.

§1-352. Divisions of board.

The functions of the State Budget and Control Board shall be performed,

exercised and discharged under the supervision and direction of the Board

through three divisions, the Finance Division (embracing the work of the

State Auditor, the former State Budget Commission, the former State Finance
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Committee and the former Board of Claims for the State of South Carolina),

the Purchasing and Property Division (embracing the work of the former

Commissioners of the Sinking Fund, the former Board of Phosphate Commis-
sioners, the State Electrician and Engineer, the former Commission on State

House and State House Grounds, the central purchasing functions, the former

Surplus Procurement Division of the State Research, Planning and Develop-

ment Board and the Property Custodian) and the Division of Personnel Ad-

ministration (embracing the work of the former retirement board known as

the South Carolina Retirement System and the administration of all laws

relating to personnel), each division to consist of a director and such clerical,

stenographic and technical employees as may be necessary, to be employed by

the respective directors with the approval of the Board. The State Auditor

shall be the director of the Finance Division, ex officio, and the directors of

the other divisions shall be employed by the State Budget and Control Board

for such time and compensation, not greater than the term and compensation

for the State Auditor, as shall be fixed by the Board in ks judgment.

1950 (46) 3605, 3608.

§ 1-353. Duties as to purchase and supplies.

The functions of each department, institution and agency of the State gov-

ernment relating to the purchase or supply of personal property for its use

and purposes, including supplies, equipment, machinery, fuels, motor vehicles

and all other personal property, were transferred on July 1 1950, to the State

Budget and Control Board and the Board has adopted and promulgated rules

and regulations, which it may hereafter modify or abrogate and shall enforce,

covering the following matters, and such rules and regulations shall be bind-

ing upon all departments, institutions and agencies, to wit

:

(1) Requiring monthly reports by all State departments, institutions or

agencies of stocks, supplies, materials and equipment on hand and prescribing

the form of such reports ;

(2) Prescribing the manner in which supplies, materials and equipment

shall be delivered, stored and distributed;

(3) Making provision for the adoption of standards and specifications cov-

ering all personal property purchased by State departments, institutions and

agencies

;

(4) Prescribing the manner of inspecting deliveries of supplies, materials

and equipment and making chemical or physical tests of samples submitted

with bids and samples of deliveries to determine whether deliveries have been

made to the departments, institutions or agencies in compliance with specifi-

cations
;

(5) Prescribing the manner in which purchases shall be made by depart-

ments, institutions and agencies in all emergencies, and in such other cases

as the Board may temporarily authorize;

(6) Providing for one or more central storehouses for keeping and distrib-

uting property in common use by departments, institutions and agencies

:

(7) Providing for the making of basic contracts of purchase available to all

departments, institutions and agencies and authorizing purchases by one or
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more such departments, institutions and agencies from time to time there-

under
;

(8) Prescribing- methods and forms for accounting and requisitioning by

departments, institutions and agencies;

(9) Prescribing the procedure for competitive bidding for purchases ; and

(10) Dealing with all other matters necessary or appropriate to the proper,

efficient and economical operation of the central purchase and supply func-

tions and the maximum coordination between the Board and departments, in-

situations and agencies of the State government.

1950 (46) 3605.

Cross reference.—As to purchase of mo- this section, see Rules and Regulations.

tor fuels and gasoline by State Highway Budget and Control Board, in Volume 7 of

Department, see § 33-228. For rules and this Code,
regulations promulgated under authority of

§ 1-354. Acquisition of surplus property for State, agencies, etc.

The State Budget and Control Board shall act for and on behalf of each and

all of the following, hereinafter called "principals," to wit: The State of South

Carolina and any of its departments, agencies, commissions, institutions and

authorities, the counties, municipalities and other governmental entities and

political subdivisions of the State and non-public hospitals and other charitable

institutions or organizations not operated for profit in dealing with the United

States of America or any agency, department, authority, corporation or com-

mission of the United States of America in reference to the acquisition of any

equipment, machinery, supplies, materials or property, real or personal or

both, by purchase, lease, loan, gift or otherwise and may execute and deliver,

for and on behalf of the respective principals, such contracts, leases or other

instruments as may be necessary to consummate any transaction effected by

the Board and its division hereunder
;
provided, that the Board may not execute

and deliver any such contract, lease or other instrument unless specifically

authorized by the principal for which it is acting so to do; provided, further,

that the Board may not create any obligation or indebtedness of the State

except in a transaction handled directly for the State itself hereunder.

1947 (45) 194; 1950 (46) 360S.

§ 1-355. Assistance in locating surplus property, etc.

The Purchasing and Property Division of the State Budget and Control

Board shall act as a clearing house of information for the principals referred to

in § 1-354, shall locate the property available for acquisition herein under

conditions, sales price and terms, shall receive all requests made by principals

and transmit to such principals all available information in reference thereto

and shall aid and assist all principals in every way possible in the consumma-
tion or acquisition or transactions hereunder. Representatives of the Division,

when traveling outside of the State on official business, may be allowed actual

expenses, upon approval of the Board.

19-47 (45) 194; 1950 (46) 3608.
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§ 1-356. Principals may act for themselves.

Nothing contained in § 1-354 shall affect or limit the legal right and au-

thority which any principal referred to in said section may have by law

to act for itself in any matter coming within the purview of said section.

1947 (45) 194; 1950 (46) 3608.

§ 1-357. Control of certain lands.

All vacant lands and lands purchased by the former land commissioners of

the State shall be subject to the directions of the State Budget and Control

Board.

1942 Code § 2137; 1932 Code § 2137; Civ. C. '22 § 98; Civ. C. '12 § 93; Civ. C. '02 § 89;

G. S. 61; R. S. 83; 1878 (16) 559; 1950 (46) 3605.

Cross reference.—See note to § 1-205.

§ 1-358. May cooperate in handling finances of State subdivisions.

The State Budget and Control Board may cooperate with and assist the au-

thorities of the counties, municipalities, school districts and other subdivisions

of the State in the handling, in whatever manner may be deemed by it desirable

in each case, of the financial obligations of such counties, municipalities,

school districts and other subdivisions. The Board may, upon request of

any such authorities, negotiate with the holders of such obligations and the

authorities of the obligor to the end that such extensions and adjustments

as may be desirable may be effected and may negotiate with any lending

agency and perform any other act or service pursuant to the purpose hereof

to the end that the credit of the subdivisions of the State and the rights of the

holders of their obligations may be mutually protected.

1942 Code § 2146-1; 1933 (38) 291; 1950 (46) 3605.

CHAPTER 6.1.

Mines and Minerals.

Article 1. Sec

General Provisions. J"367 - Board to grant licenses.

5EC 1-368. May grant or refuse application for

1-361. Lease of gas, oil and certain other . „ ',

.

... ,

,
1-369. Bond Of licensee; condition; how ap-

minerals. ,

1-362. Minimum royalty. , ,-„ ,,}, " j .... . .. , ,

. ,,, T , . . , ., , . , .. 1-3/0. When additional security to bonds
1-363. Lease subject to the legislation con- , . ,

.. may be required,
serving oil, gas, etc.

, , 71 ,-, ,. 7 ,. . .

i ici i a i- i i \- 1-3/1. Proceeding for relief of sureties; new
1-363.1. Article cumulative. , , j .. ~

bond and its enect.

Article 2 1-372. Power to fix and change rates for

digging phosphate.
Phosphate. 1.373 Amount of royalty.

1-364. Board has exclusive control of State's 1-374. Returns of rock mined and payment
phosphate interest. of royalty; rate of royalty.

1-365. Protection of State's interest against 1-375. Comptroller General notified of

adverse claimants. licenses issued.

1-366. Blank. 1-376. Mining without license; penalty.
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Sec. Sec.

1-377. Buying or receiving from person not 1-380. Forfeiture of boats, dredges, etc.,

licensed. used by unlicensed persons; pro-
1-378. Penalty for violation of § 1-377. ceedings to enforce same.
1-379. Board may take proceedings to pre- 1-381. Interfering witb State, Board or

vent interference, etc. licensees; mining without license.

1-382. Board to report annually to General
Assembly.

Article 1.

General Provisions.

§ 1-361. Lease of gas, oil and certain other minerals.

The Public Service Authority may, through its board of directors, make
and execute leases of gas, oil and other minerals and mineral rights, excluding

phosphate and lime and phosphatic deposits, over and upon the lands and

properties owned by said Authority; and the State Budget and Control Board

and the forfeited land commissions of the several counties of this State may,

with the approval of the Attorney General, make and execute such leases over

and upon the lands and waters of the State and of the several counties under

the ownership, management or control of such Board and commissions re-

spectively.

1944 (43) 1428.

§ 1-362. Minimum royalty.

No such lease shall provide for a royalty of less than twelve and one-half

per cent of production of oil and gas from the lease.

1944 (43) 1428.

§ 1-363. Lease subject to the legislation conserving oil, gas, etc.

Nothing contained in this article shall estop the State from enacting proper

laws for the conservation of the oil, gas and other mineral resources of the

State and all leases and contracts made under authority of this article shall

5 be subject to such laws.

1944 (43) 1428.

§1-363.1. Article cumulative.

The authority conferred upon the Public Service Authority, the State Budget

and Control Board and the forfeited land commissions by this article shall be

cumulative and in addition to the rights and powers heretofore vested by law

in said Authority, said State Budget and Control Board and said commissions,

respectively.

1944 (43) 1428.

Article 2.

Phosphate.

§ 1-364. Board has exclusive control of State's phosphate interest.

The State Budget and Control Board shall be charged with the exclusive con-
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trol and protection of the rights and interest of the State in the phosphate rocks

and phosphatic deposits in the navigable streams and in the marshes thereof.

1942 Code § 2210; 1932 Code § 2210; Civ. C. '22 § 147; Civ. C. '12 § 140; Civ. C. '02 § 132;

R. S. 89; 1890 (20) 691; 1950 (46) 3605.

Board may enjoin further operations of erty Division of the State Budget and Con-
mining company.—By the provisions of this trol Board) after its twenty-one year ex-

section and § 1-379. a mining company may elusive right to operate has expired. Coo-
be enjoined from further operations bv the saw Mining Co. v. South Carolina, 144 U. S.

Board of Phosphate Commissioners (now 550, 12 S. Ct. 689, 36 L. Ed. 537 (1892).

embraced within the Purchasing and Prop-

§ 1-365. Protection of State's interest against adverse claimants.

The Board may inquire into and protect the interests of the State in and to

any phosphatic deposits or mines, whether in the navigable waters of the State

or in land marshes or other territory owned or claimed by other parties, and

in the proceeds of any such mines and may take such action for, or in behalf

of, the State in regard thereto as it may find necessary or deem proper.

1942 Code § 2212; 1932 Code § 2212; Civ. C. '22 § 149; Civ. C. '12 § 142; Civ. C. '02 § 134;

R. S. 91; 1890 (20) 694.

Equity jurisdiction.—Suit to prevent il- Min. Co. v. South Carolina, 144 U. S. 550,

legal interference with control of phosphate 12 S. Ct. 689, 36 L. Ed. 537.

mines is cognizable in equity. Coosaw

§ 1-366. Blank.

§ 1-367. Board to grant licenses.

The Board may grant to any person applying for the same a license granting

a general right to dig, mine and remove phosphate rock and phosphatic depos-

its from all the navigable streams, waters and marshes of the State and also

from such of the creeks, not navigable, lying therein as may contain phosphatic

rock and deposits belonging to the State and not previously granted. Such

licenses may be for a term not exceeding ten years, renewable at the pleasure

of the Board. The Board may make a firm contract for the royalty to be paid

the State which shall not be increased during the life of the license.

1942 Code § 2214; 1932 Code § 2214; Civ. C. '22 § 151; Civ. C. '12 § 144; Civ. C. '02

§ 137; R. S. 94; G. S. 67, 69, 70; 1878 (16) 781, 840; 1936 (39) 1386; 1937 (40) 100.

Mandamus will not lie to force Board to rights for an unlimited period as long as it

issue license.—Under this section "it was complied with terms of act will be construed
the plain ministerial duty of the board of with this section which will limit the term
agriculture to issue licenses for a compensa- of its exclusive rights as such construction
tion or royalty to all persons who applied is most favorable to the State. This sec-

tor same," but in the light of § 1-368, which tion formerly conferred an exclusive right

was an act passed after this section, to grant for "the full term of 21 years" and it was
or refuse a license was within the discre- held that the mining company's exclusive

tion of the board and mandamus would not mining rights expired on the termination of

lie to force them to issue the license. State the 21 years. Coosaw Min. Co. v. South
v. Hagood, 30 S. C. 519, 9 S. E. 686. Carolina, 144 U. S. 550, 12 S. Ct. 689, 36

Legislature cannot give exclusive rights L. Ed. 537.

for unlimited period.—An act which gave Cited in Manufacturing Co. v. Bradley,

to a mining company exclusive mining 105 U. S. 175, 26 L. Ed. 1034.
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§ 1-368. May grant or refuse application for license.

In every case in which such application shall be made to the Board for a li-

cense the Board may grant or refuse the license as it may deem best for the

interest of the State and the proper management of the interests of the State in

such deposits.

1942 Code § 2215; 1932 Code § 221S; Civ. C. '22 § 152; Civ. C. '12 § 145; Civ. C. '02 § 138;

R. S. 95; 1884 (18) 779.

Cross reference.—See § 1-367 and note A declaration of willingness to issue a

thereto. license on the compliance with certain con-

This section is not unconstitutional as an ditions is not the limit of the Board's pow-

attempt to delegate legislative powers to the ers °f discretion.—State v. Hagood, 30 S. C.

Board nor does it deny equal protection of 519, 9 S. E. 686.

the laws as provided in the 14th amendment And mandamus will not lie to force Board
to the Federal Constitution. State v. Ha- to issue license.—State v. Hagood, 30 S. C.

good, 30 S. C. 519, 9 S. E. 686. 519, 9 S. E. 686.

But the Board cannot determine the con- The special assistant of the Department
stitutionality of this section giving them of Agriculture has no power to bind the

their powers. State v. Hagood, 30 S. C. 519, Board in the matter of granting licenses by
9 S. E. 686. any representations he may make. State v.

Hagood, 30 S. C. 519, 9 S. E. 686.

§ 1-369. Bond of licensee ; condition ; how approved.

As a condition precedent to the right to dig, mine and remove the rocks and

deposits granted by any such license, each licensee shall enter into bond, with

security, in the penal sum of five thousand dollars, conditioned for the making

at the end of every month of true and faithful returns to the Comptroller Gen-

eral of the number of tons of phosphate rock and phosphatic deposits so dug or

mined and the punctual payment to the State Treasurer of the royalty provided

at the end of every quarter of three months. Such bond and sureties thereon

shall be subject to the approval required by law for the bonds of State officers.

1942 Code § 2216; 1932 Code § 2216; Civ. C. '22 § 153; Civ. C. '12 § 146; Civ. C. '02 § 139;

G. S. 68; R. S. 96; 1878 (16) 781.

§ 1-370. When additional security to bonds may be required.

Whenever the Board shall have reason to doubt the solvency of any surety

whose name appears upon any bond executed for the purpose of securing the

payment of the phosphate royalty by any person digging, mining and remov-

ing phosphate rock or phosphatic deposits in any of the territory, the property

of the State, under any grant or license, the Board shall forthwith notify the

person giving such bond and the sureties thereon and require that one or more

sureties, as the case may be, shall be added to the bond, such surety or sureties

to be approved by the Board.

1942 Code § 2221 ; 1932 Code § 2221 ; Civ. C. '22 § 158; Civ. C. '12 § 151 ; Civ. C. '02 § 144;

R. S. 100; 1883 (18) 304.

§ 1-371. Proceeding for relief of sureties; new bond and its effect.

The Board, upon petition filed by any person who is surety on any such bond
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as aforesaid and who considers himself in danger of being injured by such sure-

tyship, shall notify the person giving such bond to give a new bond with other

sureties and upon failure of such person to do so within thirty days shall

cause such person to suspend further operations until a new bond be given.

But in no case shall the sureties on the old bond be discharged from liability

thereon until the new bond has been executed and approved, and such sureties

shall not be discharged from any antecedent liability by reason of such surety-

ship.

1942 Code § 2222; 1932 Code § 2222; Civ. C. '22 § 159; Civ. C. '12 § 152; Civ. C. '02 § 145;

R. S. 101; 1883 (18) 304.

§ 1-372. Power to fix and change rates for digging phosphate.

The Board is hereby vested with full and complete power and control over

all mining in the phosphate territory belonging to this State and over all per-

sons digging or mining phosphate rock or phosphatic deposit in the navigable

streams and waters or in the marshes thereof, with full power and authority,

subject to the provisions of §§ 1-367, 1-373 and 1-374, to fix, regulate, raise or

reduce such royalty per ton as shall from time to time be paid to the State by

such persons for all or any such phosphate rock dug, mined, removed and

shipped or otherwise sent to the market therefrom. But six months' notice

shall be given all persons at such time digging or mining phosphate rock in such

navigable streams, waters or marshes before any increase shall be made in the

rate of royalty theretofore existing.

1942 Code § 2218; 1932 Code § 2218; Civ. C. '22 § 155; Civ. C. '12 § 148; Civ. C. § '02 § 141

;

R. S. 98; 1897 (22) 504.

§ 1-373. Amount of royalty.

All persons mining phosphate rock within this State shall pay to the State

a royalty of five cents upon each ton so mined.

1942 Code § 2219; 1932 Code § 2219; Civ. C. '22 § 156; Civ. C. '12 § 149; Civ. C. '02 § 142;

1893 (21) 383; 1923 (33) 69.

§ 1-374. Returns of rock mined and payment of royalty ; rate of royalty.

Each person to whom a license shall be issued must, at the end of every

month, make to the Comptroller General a true and lawful return of the phos-

phate rocks and phosphatic deposits he may have dug or mined during such

month and shall punctually pay to the State Treasurer, at the end of every

quarter or three months, the royalty provided by law to be paid thereon, which

shall not exceed two dollars per ton upon each and every ton of the crude rock

(not of the rock after it has been steamed or dried), the first quarter to com-

mence to run on the first day of January in each year.

1942 Code § 2217; 1932 Code § 2217; Civ. C. '22 § 154; Civ. C. '12 § 147; Civ. C. '02 § 140;

G. S. 68; R. S. 97; 1878 (16) 781; 1892 (21) 393.

§ 1-375. Comptroller General notified of licenses issued.

The State Budget and Control Board shall, within twenty days after the

grant of any license as aforesaid, notify the Comptroller General of the issuing
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of such license, with the name of the person to whom issued, the time of the

license and the location for which it was issued.

1942 Code § 2220; 1932 Code § 2220; Civ. C. '22 § 157; Civ. C. '12 § 150; Civ. C. '02 § 143;

R. S. 99; 1889 (20) 298; 1950 (46) 3605.

§ 1-376. Mining without license ; penalty.

Every person who shall dig, mine or remove any phosphate rock or phos-

phatic deposit from the beds of the navigable streams, waters and marshes of

the State without license therefor previously granted by the State to such per-

son shall be liable to a penalty of ten dollars for each and every ton of phos-

phate rock or phosphatic deposits so dug, mined or removed, to be recovered by

action at the suit of the State in any court of competent jurisdiction. One half

of such penalty shall be for the use of the State and the other half for the use

of the informer.

1942 Code § 2225; 1932 Code § 2225; Civ. C. '22 § 162; Civ. C. '12 § 155; Civ. C. '02 § 148;

G. S. 65; R. S. 104; 1877 (15) 305.

§ 1-377. Buying or receiving from person not licensed.

It shall be unlawful for any person to purchase or receive any phosphate rock

or phosphatic deposit dug, mined or removed from the navigable streams,

waters or marshes of the State from any person not duly authorized by act of

the General Assembly of this State or license of the Board to dig, mine or re-

move such phosphate rock or phosphatic deposit.

1942 Code § 2226; 1932 Code § 2226; Civ. C. '22 § 163; Civ. C. '12 § 156; Civ. C. '02 § 149;

G. S. 66; R. S. 105; 1877 (15) 305.

§ 1-378. Penalty for violation of § 1-377.

Any person violating § 1-377 shall forfeit to the State the sum of ten dollars

for each and every ton of phosphate rock or phosphatic deposit so purchased or

received, to be recovered by action in any court of competent jurisdiction. One
half of such forfeiture shall be for the use of the State and the other half for

the use of the informer.

1942 Code § 2227; 1932 Code § 2227; Civ. C. '22 § 164; Civ. C. '12 § 157; Civ. C. '02 § 150;

G. S. 67; R. S. 106; 1877 (15) 305.

§ 1-379. Board may take proceedings to prevent interference, etc.

Should any person whosoever interfere with, obstruct or molest or attempt

to interfere with, obstruct or molest the Board or any one by it authorized or

licensed hereunder in the peaceable possession and occupation for mining

purposes of any of the marshes, navigable streams or waters of the State,

then the Board may, in the name and on behalf of the State, take such meas-

ures or proceedings as it may be advised are proper to enjoin and terminate

any such molestation, interference or obstruction and place the State, through

its agents, the Board or any one under it authorized, in absolute and practical

possession and occupation of the same.

1942 Code § 2228; 1932 Code § 2228; Civ. C. '22 § 165; Civ. C. '12 § 158; Civ. C. '02 § 151;

R. S. 107; 1890 (20)693.

Equity has jurisdiction over a suit by the which equity interferes in cases of waste,

State to prevent illegal interference with its public nuisances and purpresture. Coosaw
control over phosphate mines as the Min. Co. v. South Carolina, 144 U. S. 550,

grounds for such are similar to those in 12 S. Ct. 689, 36 L. Ed. 537.
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§1-380. Forfeiture of boats, dredges, etc., used by unlicensed persons; pro-

ceedings to enforce same.

Should any person attempt to mine or remove phosphate rock and phos-

phatic deposits from any of the marshes, navigable waters or streams, includ-

ing the Coosaw River phosphate territory, by and with any boat, vessel, ma-

rine dredge or other appliances for the same, without the leave or license

of the Board thereto first had and obtained, all such boats, vessels, marine

dredges and other appliances are hereby declared forfeited to and property

of the State and the Attorney General, for and in behalf of the State, shall

institute proceedings in any court of competent jurisdiction for the claim and

delivery thereof, in the ordinary form of action for claim and deliver}', in

which action the title of the State shall be established by the proof of the

commission of any such act of forfeiture by the person owning the same, or

his agents, in possession of such boats, vessels, marine dredges or other appli-

ances. In any such action the State shall not be called upon or required to

give any bond or obligation such as is required by parties plaintiff in action

for claim and delivery.

1942 Code § 2229; 1932 Code § 2229; Civ. C. '22 § 166; Civ. C. '12 § 159; Civ. C. '02 § 152;

R. S. 108; 1890 (20) 694.

§ 1-381. Interfering with State, Board or licensees; mining without license.

Any person wilfully interfering with, molesting or obstructing or attempt-

ing to interfere with, molest or obstruct the State or the State Budget and

Control Board or any one by it authorized or licensed in the peaceable pos-

session and occupation of any of the marshes, navigable streams or waters

of the State, including the Coosaw River phosphate territory, or who shall

dig or mine or attempt to dig or mine any of the phosphate rock or phosphatic

deposits of this State without a license so to do issued by the Board shall be

punished for each offense by a fine of not less than one hundred dollars nor

more than five hundred dollars or imprisonment for not less than one nor

more than twelve months, or both, at the discretion of the court.

1942 Code § 1259; 1932 Code § 1259; Cr. C. '22 § 154; Cr. C. '12 § 305; Cr. C. '02 § 225;

R. S. 515; 1890 (20) 694; 1950 (46) 3605.

§ 1-382. Board to report annually to General Assembly.

The Board shall report annually to the General Assembly its actions and do-

ings under this article during the year to the time of the meeting of the As-

sembly, with an itemized account of its expenses for the year incurred in con-

nection with it duties and powers under this article.

1942 Code § 2224; 1932 Code § 2224; Civ. C. '22 § 161; Civ. C. '12 § 154; Civ. C. '02 § 147;

R. S. 103; 1890 (20) 693; 1892 (21) 383; 1950 (46) 3605.
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CHAPTER 7.

Grounds and Buildings.

Article 1.

Duties of State Budget and Control Board.

Sec.

1-401. Duties.

1-402. Annual report.

Article 2.

Trespasses.

1-411. Walking on roof of State House.

1-412. Use of driveways in front of State

House.
1-413. Injury to trees, grass, shrubs, etc.

1-414. Watchmen made constables.

1-415. Punishment for violation of § 1-413.

Article 3.

Insurance.

1-431. State public buildings and State-sup-

ported institutions.

1-432. Public buildings of counties.

1-433. School buildings.

1-434. Cancellation or reduction of insur-

ance on abandoned school build-

ings.

1-435. Cancellation in case of dilapidation.

1-436. Officials in charge of buildings to in-

sure.

1-437. Officials to furnish information.

Sec.

1-438. Premium rate.

1-439. Payment of premiums.
1-440. Premiums deducted from gasoline

tax distribution.

1-441. Board may reinsure.

1-442. Insurance sinking fund.

1-443. Reduction of premiums.
1-444. How renewals effected.

1-445. Value of buildings.

1-446. Amount of insurance.

1-447. Appraisers in case of loss.

1-448. Payment of amount of award.
1-449. Contracts and loans for sprinkler

systems.
1-450. Losses when Board hold sprinkler

system loans.

1-451. Inspectors.

1-452. Penalties.

Article 4.

General Provisions.

1-461. Display of State flag on State House.
1-462. Accounting for expenses of public

buildings.

1-463. Water supply for capitol and State

institutions in Columbia.
1-464. State electrician and engineer.

1-465. Roofs of public buildings.

Article 1.

Duties of State Budget and Control Board.

§ 1-401. Duties.

The State Budget and Control Board shall keep, landscape, cultivate and

beautify the State House and State House grounds with authority to expend

such amounts as may be annually appropriated therefor. The Board shall

employ all help and labor in policing, protecting and caring for the State House
and State House grounds and shall have full authority over the same.

1942 Code § 2242; 1932 Code § 2242; Civ. C. '22 § 178; Civ. C. '12 §§ 171-176; 1907 (25)

534; 1918 (30) 1907; 1950 (46) 3605.

§ 1-402. Annual report.

The State Budget and Control Board shall report to the General Assembly
annually all its acts and doings in the improvement of said grounds, together

with an itemized statement of all money expended.

1942 Code §2243; 1932 Code §2243; Civ. C. '22 § 179; Civ. C. '12 § 177; 1907 (25) 534;

1950 (46) 3605.
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Article 2.

Trespasses.

§ 1-411. Walking on roof of State House.

It shall be unlawful for any person, without the permission of the State

Budget and Control Board or a member of said Board, to enter upon or walk

upon the roof of the State House. Any person violating the provisions of this

section shall be punished by a fine of not more than one hundred dollars or

imprisoned for not more than thirty days on the public works of Richland

County for each offense.

1942 Code § 1193; 1932 Code § 1193; 1929 (36) 213; 1950 (46) 3605.

§ 1-412. Use of driveways in front of State House.

It shall be unlawful to use the driveway in front of the State House as a

public thoroughfare or park automobiles or other motor vehicles on the same

;

or use the State House or grounds for any purpose not authorized by law ; but

the provisions of this section shall not apply to the employees or officers of

the State or to persons having business in the State House. Nothing herein

contained, however, shall be construed to abridge the authority of the State

Budget and Control Board to grant permission to use the State House grounds

for educational, electrical decoration and similar purposes. Any violation

of the provisions of this section shall be punishable by imprisonment for a

period not exceeding thirty days or by a fine of not over one hundred dollars.

1942 Code § 1195; 1932 Code § 1195; 1931 (37) 150.

§ 1-413. Injury to trees, grass, shrubs, etc.

It shall be unlawful for any person to trespass upon the grass plots or flower

beds of the State House grounds, cut down, deface, mutilate or otherwise in-

jure any of the trees, shrubs, grasses or flowers on said grounds or commit

any other trespass upon any property of the State, real or personal, located

thereon.

1942 Code § 1194; 1932 Code § 1194; Cr. C. '22 § 84; Cr. C. '12 § 243; Cr. C. '02 § 187;

R. S. 177; 1889 (20) 317.

§1-414. Watchmen made constables.

For the purpose of enforcing the provisions of § 1-413, the watchmen of the

State House may arrest any person committing any such trespass upon said

grounds and carry any person so arrested before either of the magistrates of

the city of Columbia, to be dealt with as shall be directed in § 1-415; and for

such purpose such watchmen shall have all the powers, privileges and im-

munities of constables.

1942 Code § 1194; 1932 Code § 1194; Cr. C. *22 § 84; Cr. C. '12 § 243; Cr. C. '02 § 187;

R. S. 177; 1889 (20) 317.

§ 1-415. Punishment for violation of § 1-413.

Any person who shall violate the provisions of § 1-413 shall be guilty of a

misdemeanor and, upon conviction thereof before either of the magistrates of
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the city of Columbia, shall be fined not less than five nor more than one hundred
dollars or be imprisoned not less than five nor more than thirty days.

1942 Code § 1194; 1932 Code § 1194; Cr. C. '22 § 84; Cr. C. '12 § 243; Cr. C. '02 § 187;

R. S. 177; 1889 (20) 317.

Article 3.

Insurance.

§ 1-431. State public buildings and State-supported institutions.

All insurance on public buildings and on the contents thereof of the State and
of all institutions supported in whole or in part by the State shall be carried

by the State Budget and Control Board. But no insurance shall be carried

on the State House.

1942 Code § 2180; 1936 (39) 1668; 19S0 (46) 3605.

§ 1-432. Public buildings of counties.

All insurance on public buildings and the contents thereof of the several

counties shall be carried by the State Budget and Control Board.

1942 Code § 2181; 1936 (39) 1668; 1950 (46) 3605.

§ 1-433. School buildings.

All insurance of public school buildings and on the contents thereof, whether

such buildings are held and operated under the general school laws or laws

applicable to special school districts only, shall be carried by the State Budget

and Control Board.

1942 Code § 2182; 1936 (39) 1668; 1950 (46) 1985, 3605.

§ 1-434. Cancellation or reduction of insurance on abandoned school buildings.

If any school building be abandoned for use for school purposes, the Board

may cancel or reduce all insurance carried by it on such abandoned school

building and its contents and the Board shall not be required to renew existing

insurance or write any insurance on any such building and its contents, the

use of which for school purposes has been discontinued
;
provided, that at

least ten days before the cancellation or reduction of any such insurance the

Board shall give notice to the proper authorities that such cancellation or

reduction is to be made.

1942 Code § 2182; 1936 (39) 1668.

§ 1-435. Cancellation in case of dilapidation.

The State Budget and Control Board may cancel any policy of insurance on

any public building when in its judgment such building is no longer an insur-

able risk because of dilapidation and depreciation ;
provided, that at least ten

days before any such cancellation the Board shall give notice to the proper

authorities that such cancellation is to be made.

1942 Code § 2182; 1936 (39) 1668.

§ 1-436. Officials in charge of buildings to insure.

The proper officer, official or trustee having by law the care and custody of
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State and county buildings and of public school buildings shall insure such

buildings under the provisions set forth in this article.

1942 Code § 2183; 1936 (39) 1668.

§ 1-437. Officials to furnish information.

The State Superintendent of Education and the county superintendents of

education of the several counties of the State shall furnish to the State Budget

and Control Board on request a complete list showing the location of each

and every school building in their several counties, the numbers of the school

districts in which such buildings are located and the names and addresses of

the trustees having the buildings in charge.

All officers, officials and trustees having the care and custody of the build-

ings insured under the terms of this article shall furnish to the Board,

on request, full information in regard to the character of construction, value,

location and exposures of such buildings and any other information requested.

1942 Code § 2189; 1936 (39) 1668; 1950 (46) 3605.

§1-438. Premium rate.

All insurance carried by the State Budget and Control Board as provided for

in this article shall be carried at a premium rate to be determined by the Board

not in excess of the rate which, in the opinion of the Board, would be charged

by reliable old line insurance companies for carrying this insurance.

1942 Code § 2184; 1936 (39) 1668.

§1-439. Payment of premiums.

The premium on all policies of insurance issued by the State Budget and

Control Board shall be paid by the officer, official or trustee having the property

insured under his care and custody upon demand of the Board, and if there be

no funds on hand with which to make such payment when demand is made
then payment shall be made out of the first funds available for such institution,

county or school district, and until paid the premium due the Board shall be a

preferred claim. The Board may charge interest at the rate of five per cent per

annum on all amounts due and unpaid as premium on policies issued.

1942 Code § 2185; 1936 (39) 1668; 1950 (46) 3605.

§ 1-440. Premiums deducted from gasoline tax distribution.

If any county or political subdivision shall become delinquent more than one

year in the payment of insurance premiums to the State Budget and Control

Board, the Board shall certify the amount of such delinquency to the State

Treasurer and the State Treasurer shall withhold from any such county's por-

tion of the gasoline tax, on the next distribution of the same, a sufficient

amount to cover such delinquent insurance premiums and shall transfer such

amount to the insurance sinking fund for credit to the delinquent county.

1947 (45) 140; 1950 (46) 3605.

§ 1-441. Board may reinsure.

The State Budget and Control Board may reinsure, upon terms which it

may deem most advantageous, in a reliable insurance company or companies,
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such portion of their insurance liability as is commensurate with the principle

of safe underwriting. The Board shall from time to time prescribe such rules

and regulations as may be necessary in placing and handling this reinsurance.

1942 Code § 2186; 1936 (39) 1668; 1950 (46) 3605.

§ 1-442. Insurance sinking fund.

All funds paid over to the State Budget and Control Board as premiums
on policies of insurance and all money received from interest on loans and de-

posits and from any other source connected with the insurance of public prop-

erty, provided for herein, shall be held by the Board as an insurance sinking

fund for the purpose of paying all fire and windstorm losses for which it is

liable and the expenses necessary to the proper conduct of such insurance of

public property by the Board and shall be invested by them as are other funds

in their hands.

1942 Code § 2187; 1936 (39) 1668; 1950 (46) 3605.

§ 1-443. Reduction of premiums.

When the insurance sinking fund provided for in § 1-442 reaches the sum of

five per cent of the total insurance in force, then annually thereafter the State

Budget and Control Board shall proportionately decrease the premium of in-

surance to an amount which will be sufficient to maintain the insurance fund at

five per cent of the total insurance in force and if in the judgment of the Board
the income from the investment of the insurance sinking fund is sufficient to

maintain the insurance fund at five per cent of the total insurance in force, no

premium shall be charged for the ensuing year, except that no building or prop-

erty insured by the Board shall cease to pay premiums until five annual pay-

ments shall have been paid even though such payments increase such insurance

sinking fund beyond the sum equal to five per cent of the total insurance in

force.

1942 Code § 2187; 1936 (39) 1668.

§ 1-444. How renewals effected.

The State Budget and Control Board shall notify the officers, officials or

trustees having the care and custody of the buildings insured under the provi-

sions of this article, in writing, in advance of the expiration of policies of in-

surance on such buildings, and the officers, officials or trustees so served with

written notice shall immediately make application to the Board for the renewal

of such insurance and shall forward, with their application, the amount of

premium due the Board on the insurance applied for ; provided, that if no funds

are available with which to pay the premium at the time application is made,

the officer, official or trustee making the application shall so state and the

amount, with interest, shall be paid by him out of the first funds available, as

provided in § 1-439.

1942 Code § 2188; 1936 (39) 1668; 1950 (46) 3605.

§1-445. Value of buildings.

The value of all public buildings shall be based on the actual cost of such

buildings. If the State Budget and Control Board and the officers, officials or
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trustees having such buildings in their care and custody cannot agree on a

value the value shall be fixed by three appraisers to be appointed and paid as

provided in § 1-447.

1942 Code § 2191; 1936 (39) 1663; 1950 (46) 3605.

§ 1-446. Amount of insurance.

The amount of insurance to be carried on all buildings and on the contents

thereof as provided in this article shall be fixed by the State Budget and Con-

trol Board after consultation with the officers, officials or trustees having such

buildings in their care and custody. But the amount of insurance to be carried,

as so fixed, shall in no event exceed the value of the building and contents to be

insured after reasonable deductions for depreciation.

1942 Code § 2192; 1936 (39) 1668.

§ 1-447. Appraisers in case of loss.

In the event of loss or damage by fire, lightning or those causes embracing

protection afforded under the form of insurance termed as and approved as

extended coverage, when an agreement as to the extent of such loss or damage
cannot be arrived at between the Board and the officials having charge of

the property, the amount of such loss or damage to be paid by the Board

shall be determined by three appraisers, one to be named by the Board, one

by the officer, official or trustee having the damaged or destroyed building in

charge, and the third by the two so appointed. These appraisers shall file

their written report with the Board and a duplicate copy with the insured.

The cost of the appraisal shall be borne one half by the Board and one half

by the insured.

1942 Code §2193; 1936 (39) 1668; 1950 (46) 1985, 3605.

§ 1-448. Payment of amount of award.

The amount paid by the Board, as fixed by the appraisers, shall, in the event

the building so damaged or destroyed is a county building or a public school

building, be paid over to the county treasurer of the county in which the build-

ing is located, to be by him paid out as required by law, upon the proper war-

rant or order of the proper official or trustees, for the repair, restoration or re-

building of the property damaged or destroyed ; and, in the event the property

so damaged or destroyed is State property, then the amount shall be paid over

to the officer or official having the property in his care and custody, to be ex-

pended by him for the repair, restoration or rebuilding of the property dam-
aged or destroyed.

1942 Code § 2193; 1936 (39) 1668; 1950 (46) 3605.

§ 1-449. Contracts and loans for sprinkler systems.

The State Budget and Control Board may make contracts with responsible

manufacturers of sprinkler systems for the installation of approved sprinkler

systems in State institutions. If such contracts are made, the Board may make
loans to the institutions involved for the payment for such sprinkler systems

or may accept in such contracts any terms deemed advisable which may be

[ISC Code]—
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agreed upon with the manufacturers as to the payment therefor. Such con-

tracts shall be made only when, in the judgment of the Board, the resultant

reduction in the premium rate, together with any funds which may be made
available from other sources, will be sufficient to repay loans made by the

Board or to pay for the sprinkler systems according to contract terms within a

period of time satisfactory to the Board. No reduction in the premium rate

shall be allowed until such loans have been discharged or until payment has

been made in full for the installation of such sprinkler systems. The Board

may also make loans to owners (other than the State) of property insured by

them for the purpose of installing sprinkler systems when, in their judgment,

the reduction in premium rate will be sufficient to retire such loan, or loans,

within a period of time satisfactory to the Board. No reduction in the pre-

mium rate shall be made until such loans have been liquidated, and a pro-

vision to this effect shall be embodied in any such loan agreement.

1942 Code § 2195; 1935 (39) 379; 1936 (39) 1668; 1950 (46) 3605.

§ 1-450. Losses when Board holds sprinkler system loans.

In the event of a total or partial loss of any building on which the State Bud-

get and Control Board carries a loan for the installation of a sprinkler system,

there shall be deducted from the amount of insurance payable, and credited on

such loan, a proportion of the loan equal to the proportion which the amount
of the loss payable bears to the total amount of insurance carried on the build-

ing or, in the case of institutions where insurance is carried on two or more
buildings, the deduction and loan credit shall be a proportion of the loan equal

to the proportion which the loss payable bears to the aggregate insurance car-

ried on all such buildings. A provision to this effect shall be embodied in each

loan agreement.

1942 Code § 2195; 1935 (39) 379; 1936 (39) 1668; 1950 (46) 3605.

§ 1-451. Inspectors.

The State Budget and Control Board may employ an inspector, or inspectors,

whose duty shall be to protect the property of the State from damage or de-

facement in connection with the installation of sprinkler systems and may
charge the cost thereof to the institution or institutions involved as a part of

the cost of the installation of such sprinkler systems.

1942 Code § 2195; 1935 (39) 379; 1936 (39) 1668; 1950 (46) 3605.

§ 1-452. Penalties.

Any officer, official or trustee, upon whom the duties provided in this article

devolve, who fails or refuses to carry out such provisions, shall be guilty of a

misdemeanor and, upon conviction thereof, shall be fined in a sum not less than

twenty-five dollars, nor more than one hundred dollars, or imprisoned not less

than ten nor more than thirty days.

1942 Code § 2190; 1936 (39) 1668.
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Article 4.

General Provisions.

§ 1-461. Display of State flag on State House.

The State flag shall be displayed daily, except in rainy weather, from a staff

upon the State House. The State Budget and Control Board shall purchase a

suitable flag and cause it to be displayed, the expense to be borne out of the

funds provided for maintenance.

1942 Code § 5703; 1932 Code §§ 5703, 5705; Civ. C. '22 §§ 2772, 2773; Civ. C. '12 §§ 1842,

1843; 1910 (26) 753; 1922 (32) 779.

§ 1-462. Accounting for expenses of public buildings.

All expenditures from amounts specified in appropriations for expenses in

connection with the public buildings of the State shall be itemized and verified

by the contractors and certified to by the respective officers in charge thereof.

1942 Code § 3196; 1932 Code § 3196; Civ. C. '22 § 893; Civ. C. '12 § 813; 1909 (26) 282.

§ 1-463. Water supply for capitol and State institutions in Columbia.

The city of Columbia may install without cost to the State water meters for

the State Capitol building and the State institutions now or hereafter using

water furnished by the city of Columbia. After the water meters have been in-

stalled, as provided for in this section, the State electrician and engineer shall

pay the city of Columbia for all water actually used by the government and reg-

istered by the meters, at the rate of seven and a half cents per thousand gallons.

1942 Code § 3080; 1932 Code § 3080; 1924 (33) 1848.

§ 1-464. State electrician and engineer.

The State electrician and engineer shall be elected by the State Budget
and Control Board for a term of one year and may be removed by the Board

without notice. He shall receive such compensation and expenses as may be

provided by law. He shall attend to the boilers, engines and other equipment

and appliances of all State buildings and property in Columbia and he shall do

all repairing of wiring, fixtures, fuses and other similar apparatus for such

buildings and property. He shall employ and supervise such personnel as

funds may be appropriated for and such personnel shall be subject to discharge

at any time by him.

1942 Code § 3079; 1950 (46) 2413.

§ 1-465. Roofs of public buildings.

Every public building erected, enlarged or re-roofed after May 27 1936,

whether owned by the State or a county or school district, shall have the roof

of such building and also the roof top and sides of all roof structures, including

dormer windows, covered with fireproof and incombustible material.

1942 Code § 2194; 1936 (39) 1668.
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CHAPTER 8.

Printing and State Publications Generally.

Article 1.

Functions of State Budget and
Control Board.

Sec.

1-501. General powers.
1-502. Additional powers.
1-503. Approval of State printing.

1-504. Board to carry out laws applicable

to printing, etc.

Article 2.

Reports of Officers, Departments, etc.

1-511. When copy for departmental reports

to be submitted.

1-512. House clerks to furnish corrected

journals.

Article 3.

Contracts for Printing.

1-521. Advertisements for proposals; spec-

ifications.

1-522. Proposals; letting contracts.

1-523. Bonds of persons awarded contracts.

1-524. Reletting contracts in certain cases.

1-525. Blank.
1-526. Verification and approval of bills.

1-527. How printing for Legislature to be
certified.

1-528. How public printing paid for.

Sec.

1-529. Limitation of amount payable for

printing.

1-530. Penalty when public printer does not
comply with certain sections.

Article 4.

Purchase of Printing Equipment, Office

Supplies, etc.

1-541. Board to approve all purchases of

printing, etc., equipment.
1-542. Purchase of office supplies.

1-543. Revolving fund for purchase of office

supplies, etc.

Article 5.

Distribution of Publications.

1-561. Number of copies to be bound.
1-562. Delivery to and distribution by State

Librarian.

1-563. Distribution by keeper of legislative

library.

1-564. Who entitled to receive copies.

1-565. Copies of publications for University

of South Carolina.

1-566. Same; State colleges and universities

generally.

1-567. Same; College of Charleston.

1-568. Same; Library of Congress.

Article 1.

Functions of State Budget and Control Board.

§1-501. General powers.

The State Budget and Control Board shall have control and supervision of

all the public printing, binding, lithographing and engraving for the State or

any department of the State government.

1942 Code § 2086; 1932 Code § 2086; Civ. C. '22 § 48; 1916 (29) 709; 1950 (46) 3605.

Cross reference.—As to public printing Engraving of highway certificates does

generally, see S. C. Const., Art. 17, § 5. not come within this chapter. Hall v. Rich-

ards, 159 S. C. 34, 156 S. E. 12.

§ 1-502. Additional powers.

The State Budget and Control Board may inquire at any time into all mat-

ters pertaining to the contracts for the public printing and the distribution of

official reports and publications and may prevent unnecessary printing, bind-

ing, lithographing or engraving. It may see that all extraneous matter is

omitted from any publication paid for out of the public printing fund or any

fund of any State department or State institution and may recommend from
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time to time to the General Assembly such remedial legislation as in its judg-

ment may be fit and proper. The State Budget and Control Board shall have

control of the style and arrangement of all public printing.

1942 Code § 20S7; 1932 Code § 2087; Civ. C. '22 § 49; 1916 (29) 709; 1950 (46) 3603.

Cited in Blease v. Charleston, etc., R. Co.,

146 S. C. 496, 144 S. E. 233.

§ 1-503. Approval of State printing.

The State Budget and Control Board may pass upon and approve all printing

pertaining to legislative and State matters in this State.

1942 Code § 2090-3; 1935 (39) 83; 1950 (46) 3605.

§ 1-504. Board to carry out laws applicable to printing, etc.

The provisions of law applicable to the public printing, binding, lithograph-

ing and engraving shall be executed by the State Budget and Control Board.

1942 Code § 2089; 1932 Code § 2089; Civ. C. *22 § 51; 1916 (29) 709; 1950 (46) 3605.

Article 2.

Reports of Officers, Departments, etc.

§ 1-511. When copy for departmental reports to be submitted.

Any department or institution of the State government which is by law re-

quired to submit an annual report to the Governor or the General Assembly

shall submit the copy for such annual report to the State Budget and Control

Board not later than September first each year and the Board shall have the

same printed as may be provided by law.

1942 Code § 2096; 1932 Code § 2096; 1929 (36) 225; 1931 (37) 278; 1933 (38) 490; 1950

(46) 3605.

§ 1-512. House clerks to furnish corrected journals.

The clerks of the two Houses shall furnish the public printer corrected

journals daily for the permanent printing.

1942 Code § 2103; 1932 Code § 2103; Civ. C. '22 §§ 64, 66, 67; Civ. C. '12 §§ 54, 56, 57; Civ.

C. '02 §§ 51, 53, 54; G. S. 32; R. S. 51, 53, 54; 1884 (18) 872.

Article 3.

Contracts for Printing.

§ 1-521. Advertisements for proposals; specifications.

The State Budget and Control Board shall, at such times as it may deem
best for the interest of the State, cause to be published in at least one daily

newspaper in each of the counties of Richland, Charleston, Spartanburg and

Greenville, for at least one day in each week for three consecutive weeks, a call

for sealed proposals to do the public printing for the General Assembly and re-

ports of officers, boards and commissions of the State. The clerk or secretary

of the Board shall furnish bidders with specifications of the different classes of

printing to be done.

1942 Code § 2090; 1932 Code § 2090; 1926 (34) 908; 1950 (46) 3605.
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§1-522. Proposals; letting contracts.

The proposals shall state at what price per page the bidder will execute the

several classes of work, respectively, and what additional charge per page he

will make for rule and figure work. A proposal for the public printing, en-

closed in an envelope, sealed w-ith - wax and endorsed "Proposal for the Public

Printer", shall be filed with the clerk or secretary of the Board within five days

of the date advertised by the Board for the awarding of the contract for public

printing and any such proposals shall be opened by the chairman of the Board

or, in his absence, by the acting chairman, in the presence of the Board

;

and the contract may be awarded by the Board to the lowest responsible bid-

der. If the bids received be deemed unacceptable, the Board may reject all

bids and call for new bids.

1942 Code § 2090; 1932 Code § 2090; 1926 (34) 908; 1950 (46) 3605.

§ 1-523. Bonds of persons awarded contracts.

The person to whom the contract for the public printing shall be awarded
shall on or before the first day of July next after such award give bond, with

sufficient surety in the sum of ten thousand dollars, for the faithful perform-

ance of the work. Such bond shall be approved by the Governor, the Attorney

General and the State Treasurer.

1942 Code § 2091; 1932 Code § 2091; Civ. C. '22 § 53; Civ. C. '12 § 43; Civ. C. '02 § 40;

189S (22) 700.

Cited in Blease v. Charleston, etc., R. Co,
146 S. C. 496, 144 S. E. 233.

§ 1-524. Reletting contracts in certain cases.

If by reason of death or any other cause the person to whom the contract

for public printing shall have been awarded shall fail to undertake the work
thereunder or shall fail to give bond in due time, the State Budget and Control

Board shall call for proposals for such printing and award the contract there-

for to the lowest responsible bidder, subject to all the conditions and regula-

tions hereinbefore set forth.

1942 Code § 2092; 1932 Code § 2092; Civ. C. '22 § 54; Civ. C. '12 § 44; Civ. C. '02 § 41;

1898 (22) 700; 1916 (29) 707; 1920 (31) 805; 1950 (46) 3605.

Cited in Blease v. Charleston, etc., R. Co.,

146 S. C. 496, 144 S. E. 233.

§ 1-525. Blank.

§ 1-526. Verification and approval of bills.

The public printer shall, with each bill rendered by him for public printing,

upon oath certify that the provisions of this article have been complied with

in such work ; and no such bill shall be paid until the work has been done and

a copy thereof filed with and examined by the State Budget and Control Board

and its approval of the work and of the amount of the account endorsed on such

bill, except bills for the current printing of the two Houses, which shall be
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likewise examined and approved by the State Budget and Control Board, upon

sworn accounts filed with it, before such bills shall be paid.

1942 Code § 2101; 1932 Code § 2101; Civ. C. '22 § 62; Civ. C. '12 § 52; Civ. C. '02 § 49;

R. S. 49; 1886 (19) 310; 1916 (29) 710; 1950 (46) 3605.

§ 1-527. How printing for Legislature to be certified.

The faithful performance of the printing for each House shall be certified

by its presiding officer and clerk. But in the absence of either of such officers

from the seat of the government, the Secretary of State, to whom the work

nnv be delivered, shall certify to its proper execution. A specimen copy of

each class of work, with the accounts of the same verified by affidavit, shall

be filed in the office of the Comptroller General.

1942 Code § 2103; 1932 Code § 2103; Civ. C. '22 §§ 64, 66, 67; Civ. C. '12 §§ 54, 56, 57;

Civ. C. '02 §§ 51, 53, 54; G. S. 32; R. S. 51, 53, 54; 1884 (18) 872.

§ 1-528. How public printing paid for.

The Comptroller General shall draw his warrant, and the State Treasurer

shall pay the same out of any moneys in the State Treasury not otherwise ap-

propriated for the public printing, upon the production of proper vouchers,

which shall consist of copies of the temporary printing executed and signa-

tures of the permanent printing as the work progresses.

1942 Code § 2104, 1932 Code § 2105; Civ. C. '22 § 69; Civ. C. '12 § 59; Civ. C. '02 § 56;

G. S. 56; R. S. 56; 1890 (20) 710.

§ 1-529. Limitation of amount payable for printing.

In no fiscal year shall the Comptroller General draw his warrants or the

State Treasurer pay the same for an aggregate amount for printing in excess

of the sum of twenty thousand dollars unless a larger amount has been appro-

priated, in which case such warrants shall not exceed the appropriation.

1942 Code § 2104, 1932 Code § 2105; Civ. C. '22 § 69; Civ. C. '12 § 59; Civ. C. '02 § 56;

G. S. 56; R. S. 56; 1890 (20) 710.

§ 1-530. Penalty when public printer does not comply with certain sections.

For failure to comply with the provisions of §§ 1-315, 1-316, 1-317 and 1-319,

the public printer shall be subject to the following penalty, which shall be de-

ducted from any compensation due him or them for the printing of such acts

:

for the first five days of such delay, five dollars per day, for the next ten days

of such delay, ten dollars per day and for each subsequent day of delay there-

after, twenty dollars per day. But in case of fire, war or accident beyond the

control of the public printer, the State Budget and Control Board may, in its

discretion, remit in whole or in part the penalty above provided. The State

Budget and Control Board shall enforce the provisions of this section.

1942 Code § 2115; 1932 Code § 2115; 1927 (35) 268; 1950 (46) 3605.

Article 4.

Purchase of Printing Equipment, Office Supplies, etc.

§ 1-541. Board to approve all purchases of printing, etc., equipment.

No department of the government of this State shall make any purchase of
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any equipment, machinery or apparatus for the production or reproduction

of printing, lithographing or engraving without first having secured the ap-

proval in writing of the State Budget and Control Board. The Comptroller

General before issuing his warrant for any bill or voucher for any such equip-

ment, machinery or apparatus shall see that the same is duly approved by

the clerk or secretary of the Board and the Comptroller General shall re-

fuse to issue his warrant for any bill or voucher not so approved, whether

such is to be paid from money derived from fees, licenses, taxes or otherwise.

The provisions hereinabove shall not apply to the purchase or to the issuing

of any warrant for any bill or voucher for the purchase of any mimeograph or

duplicating machine.

1942 Code § 2090; 1932 Code § 2090; 1926 (34) 908; 1950 (46) 3605.

Engraving of highway certificates.— In a section as upholding his view that the en-

dissenting opinion in Hall v. Richards, 159 graving of highway certificates of indebted-

S. C. 34, 156 S. E. 12, Cothran, J. cites this ness is included in this chapter.

§ 1-542. Purchase of office supplies.

The State Budget and Control Board shall purchase with such funds as the

General Assembly may from time to time provide all stationery and office

supplies (not including furniture and fixtures) required by the General As-

sembly and the several departments, boards and commissions of the State

government. The heads of such departments, boards and commissions shall

make purchases of all such supplies from the Board, payment for which shall

be made by warrant drawn by the Comptroller General. The Board shall

refund all collections from such sources to the State Treasurer.

1942 Code § 2090; 1932 Code § 2090; 1926 (34) 908; 1950 (46) 3605.

§ 1-543. Revolving fund for purchase of office supplies, etc.

From the accumulated unexpended balances of the revolving fund heretofore

appropriated for the purchase of office supplies by the State Budget and Con-

trol Board the sum of ten thousand dollars shall be maintained by the State

Treasurer as a permanent and continuing revolving fund for the purchase of

office supplies or such other commodities as the General Assembly may here-

after direct, to be administered by the Board.

1942 Code § 2090-1; 1932 Code § 2090; Civ. C. '22 § 52; Civ. C. '12 § 42; Civ. C. '02^ 39;

R. S. 39; 1898 (22) 700; 1916 (29) 707; 1920 (31) 805; 1940 (41) 1758.

Article 5.

Distribution of Publications.

§ 1-561. Number of copies to be bound.

A sufficient number of copies of the Journals and of the Acts and Joint Reso-

lutions of the General Assembly for the use of the members of the General

Assembly and for the State Librarian to make the exchanges with other States

shall be printed and bound in a good and substantial manner. The clerk of

the Senate and the clerk of the House of Representatives may have the same
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done immediately upon the close of the session or as soon thereafter as prac-

ticable.

1942 Code § 2106; 1932 Code § 2106; Civ. C. '22 § 70; Civ. C. '12 § 60; Civ. C. '02 § 57;

C. S. 37; R. S. 58; 1896 (22) 203.

§ 1-562. Delivery to and distribution by State Librarian.

On the completion of the permanent work, the clerks of the Senate and the

House of Representatives shall deliver the same to the State Librarian, who
shall forward, by mail or otherwise, as he may deem expedient, a copy thereof

to each of the members of the General Assembly and copies of the Acts and

Joint Resolutions to the different states, institutions and officers entitled by
law to receive the same.

1942 Code § 2107; 1932 Code § 2107; Civ. C. '22 § 71; Civ. C. '12 § 61; Civ. C. '02 § 58;

G. S. 38; R. S. 59; 1896 (22) 203.

§ 1-563. Distribution by keeper of legislative library.

The keeper of the legislative library shall, within five days after the receipt

of the printed copies of the Acts and Joint Resolutions, send out, either by
mail or express, copies thereof addressed to each person, officer or corporation

entitled thereto.

1942 Code § 2108; 1932 Code § 2108; Civ. C. '22 § 72; Civ. C. '12 § 62; Civ. C. '02 § 59;

R. S. 60; 1889 (20) 335; 1913 (28) 60; 1927 (35) 268.

§ 1-564. Who entitled to receive copies.

Copies of the Acts and Joint Resolutions shall be distributed as follows:

(1) To each circuit judge, one copy

;

(2) To each solicitor, one copy ; ^S /\S>

(3) To each clerk of court, one copy

;

. /V'

(4) To each judge of probate, one copy

;

(5) To each county sheriff, one copy;

(6) To each county auditor, one copy

;

(7) To each county treasurer, one copy

;

(8) To each county superintendent of education, one copy;

(9) To each county supervisor, one copy

;

(10) To the Supreme Court at Columbia, one copy;

(11) To each magistrate in the State, one copy ;

(12) To each master, one copy ;

(13) To each professor and instructor at the Law School of the University of

South Carolina, one copy

;

(14) To each of the chartered colleges of the State, one copy;

(15) To the library of the General Assembly, one hundred and fifty copies ;

(16) To the University of South Carolina, two copies ;

(17) To the Charleston library, two copies ;

(IS) To the governor of each state of the Union, for the use of the state, one

copy;

(19) To the legislature of each state, one copy

;

(20) To the legislative council of the province of Quebec, Canada, one copy;
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(21) To each head of a department at Washington, for the use of his depart-

ment, one copy

;

(22) To the libraries of Harvard University, Princeton University, Yale Uni-

versity and the Universities of Alabama, Georgia, Gottingen, Heidel-

berg, North Carolina, the South and Virginia, one copy each

;

(23) To the Athenaeum, Boston, and to the Athenaeum, Philadelphia, one

copy each

;

(24) To the committee of public records, London, one copy;

(25) To the London museum, one copy ;

(26) To the King's Library, in Paris, one copy;

(27) To the royal library at Berlin, one copy ; and

(28) To the historical societies of South Carolina, Maryland, New York, Penn-

sylvania and Virginia, each one copy.

1942 Code § 2109; 1932 Code § 2109; Civ. C. '22 § 73; Civ. C. '12 § 63; Civ. C. '02 § 60;

G. S. 40; R. S. 61; (6) 648; 1883 (18) 588; 1889 (20) 335; 1894 (21) 1076; 1897 (22) 458;
1902 (23) 964; 1936 (39) 1317, 1350, 1548; 1941 (42) 85.

§ 1-565. Copies of publications for University of South Carolina.

The officials charged with distribution of such publications shall deliver to

the law library of the University of South Carolina not later than thirty days

after they are printed from time to time the following number of such publica-

tions in addition to those otherwise by law required to be delivered to said law

library: twenty-five copies of the Acts and Joint Resolutions of the General

Assembly, twenty-five copies of the proceedings of any constitutional con-

vention of this State, twenty-five copies of the Code, and forty-eight copies of

the Reports of the Supreme Court. The officials of the law library of the

University of South Carolina shall exchange all or any part of such publica-

tions for publications relating to government useful to students of law and

public officials and shall catalogue and arrange such material so as to make
it serviceable to members of the General Assembly.

1942 Code § 2109; 1932 Code § 2109; Civ. C. '22 § 73; Civ. C. '12 § 63; Civ. C. '02 § 60;

G. S. 40; R. S. 61; (6) 648; 1883 (18) 588; 1889 (20) 335; 1894 (21) 1076; 1897 (22) 458;

1902 (23) 964; 1936 (39) 1317, 1350, 1548; 1937 (40) 152; 1941 (42) 85.

§ 1-566. Same; State colleges and universities generally.

The State Librarian may furnish, upon request, copies of the Acts and Joint

Resolutions and the permanent journals of the General Assembly to any

recognized college or university in this State.

1942 Code § 2109; 1932 Code § 2109; Civ. C. '22 § 73; Civ. C. '12 § 63: Civ. C. '02 § 60:

G. S. 40; R. S. 61; (6) 648; 1883 (18) 588; 1889 (20) 335; 1894 (21) 1076; 1897 (22) 458;

1902 (23) 964; 1936 (39) 1317, 1350, 154S; 1941 (42) 85.

§ 1-567. Same; College of Charleston.

The State Librarian shall include the College of Charleston among the in-

stitutions of the State to which copies of the Acts and Joint Resolutions of

the General Assembly, legislative journals and reports of State officers are di-

rected to be sent annually.

1942 Code § 2109; 1932 Code § 2109; Civ. C. '22 § 73; Civ. C. '12 § 63; Civ. C. '02 § 60;
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G. S. 40; R. S. 61; (6) 648; 1883 (18) 588; 1889 (20) 335; 1S94 (21) 1076; 1897 (22) 458;

1902 (23) 964; 1936 (39) 1317, 1350, 1548; 1941 (42) 85.

§ 1-568. Same; Library of Congress.

The officials charged with the distribution shall annually forward by mail

or otherwise, as they may deem expedient, the following number of such pub-

lications to the Library of Congress, Washington, D. C, to wit:

Eight copies of the reports of the Supreme Court

;

Two copies of the journals and reports of the General Assembly ; and

Eight copies of the Acts and Joint Resolutions.

These provisions are made in recognition of benefits received through

receipt at depository libraries and elsewhere in the State of public documents

of the United States under the provisions of Federal laws.

1942 Code § 2109; 1932 Code § 2109; Civ. C. '22 § 73; Civ. C. '12 § 63; Civ. C. '02 § 60;

G. S. 40; R. S. 61; (6) 648; 1883 (18) 588; 1889 (20) 335; 1894 (21) 1076; 1897 (22) 45S;

1902 (23) 964; 1936 (39) 1317, 1350, 1548; 1941 (42) 85.

CHAPTER 9.

Census.

Sec.

1-601. United States census of 1940 adopted.

§ 1-601. United States census of 1940 adopted.

The United States census of 1940 is hereby adopted as the true and correct ~^T/
enumeration of the inhabitants of the several counties, municipalities and other_—-

—

"T

governmental subdivisions of this State.

1942 Code § 2257; 1932 Code § 2257; 1931 (37) 33; 1942 (42) 1474.

CHAPTER 10.

Blank.

CHAPTER 11.

Bonds of Political Subdivisions.

Article 1.

General Provisions.

Sec.

1-644. Record of public bond issues to be
kept and tiled.

1-645. Bonds incontestible from twenty
days after filing.

1-646. Reports of obligations issued.

1-647. Forms for such reports.

Sec.

1-648. Notification to taxing authorities of

obligations to be met in following

year.

1-649. Penalty for failure to provide pay-
ment of obligations.

1-650. Blank.
1-651. Notification to disbursing officers of

time, place and amount of pay-
ments.
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Sec.

1-652. Failure to make payment or remit

funds for payment.
1-6S3. Report of violations to Attorney

General and solicitors.

1-6S4. Publication of annual statement of

obligations.

Article 2.

Protection of Sinking Funds.

Investment of sinking funds of

political subdivisions of the State;

change.
When collections need not be in-

vested.

Deposit of fund.

Holding of such investments.

Advertisements for purchase of

securities.

Same; local exception for Spartan-

burg County.
Choice of investments.

Sale of bonds in sinking fund.

Statements to be filed.

Failure to make such investments a

misdemeanor.
Provisions not applicable to certain

counties.

1-661.

1-662.

1-663.

1-664.

1-665.

1-666.

1-667.

1-668.

1-669.

1-670.

1-671.

Sec.

1-681.

1-682.

1-683.

1-684.

1-685.

1-686.

1-687.

1-688.

1-689.

1-690.

1-691.

1-692.

1-693.

1-694.

1-695.

1-696.

1-697.

1-698.

1-699.

Article 3.

Refunding Act.

Short title of article.

Definitions.

Purpose of article.

Extent to which refunding bonds
may be issued.

When such bonds may be issued.

Interest rate.

Maturities.

Redemption privilege.

Negotiability; registration.

Place of payment.
Execution of bonds.
Sale of such bonds.
Sales price.

Pledges and covenants to ensure pay-
ment.

Exemption from taxes.

Bonds to be legal for fiduciary in-

vestment.

Use of bonds to pay taxes.

Holder may require levying of taxes

and enforce covenants.

Deposit and use of proceeds.

Article 1.

General Provisions.

§ 1-644. Record of public bond issues to be kept and filed.

In case any county, township, school district, city, town or other municipal-

ity is authorized to issue bonds in pursuance of law, the persons and officers

charged therewith shall make a full record of the proceedings connected

with such bond issue and a copy of the record of such proceedings shall be

filed and indexed in the office of the clerk of court of the county in a special

book to be furnished therefor.

1942 Code §8891; 1932 Code §8891; Civ. C. '22 §5321; 1916 (29) 922; 1917 (30) 166;

1918 (30) 779.

§ 1-645. Bonds incontestible from twenty days after filing.

No action shall be commenced on account of the issuance of any such bonds

after the expiration of twenty days from the date of the filing and indexing

of such records and such bonds so issued, when in the hands of a bona fide

purchaser for value, shall be incontestible.

1942 Code §8892; 1932 Code §8892; Civ. C. '22 §5322; 1916 (29) 922; 1917 (30) 166;

1918 (30) 779.

§ 1-646. Reports of obligations issued.

Within thirty days after any obligations maturing more than one year from

date of issue shall be issued by any county, township, city, town, school dis-

trict or other political subdivision of this State, the board, commission, bureau
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or other authorized issuing body or officer of such political subdivision shall

file with the Comptroller General a statement as to such obligations giving the

amount thereof, the date of issue, the time or times of maturity of principal and

of interest payable thereon, the rate of interest borne, the place or places at

which principal and interest are payable, the denominations of the obligations,

the purpose of issuance and the amount of sinking fund in hand for the retire-

ment of such obligations and how invested. Such statement shall also state

what officer, board or body is authorized to levy taxes to pay such obligations

and what officer is entrusted with the duty of paying the same and shall give

a reference to the law under which such obligations have been issued.

1942 Code §§ 7332, 7333; 1932 Code §§ 7332, 7333; 1927 (35) 260.

§ 1-647. Forms for such reports.

The Comptroller General shall prepare and furnish to the board, commission,

bureau or other authorized issuing body or officer of each of the aforesaid

political subdivisions of the State blank forms upon which the statements

required by § 1-646 may be made and shall keep such statements in a prop-

er file, properly indexed, or record them in book form.

1942 Code § 7334; 1932 Code §§ 7334; 1927 (35) 260.

§ 1-648. Notification to taxing authorities of obligations to be met in fol-

lowing year.

The Comptroller General shall mail to each of the taxing authorities, or their

recording officers, of all political subdivisions as to which statements have been

so filed, at least thirty days before the time for the levy of taxes in each year,

a statement of the amount to be provided by taxation or otherwise for the pay-

ment of interest and principal due upon such obligations within the following

year, as well as the amount to be so provided for a sinking fund in case no part

of the principal of such obligations shall fall due within the following year, and

at the same time shall direct the attention of such officials to § 1-649 and en-

close a copy of said section or a copy of §§ 1-646 to 1-649 and 1-651 to 1-654.

1942 Code § 7335; 1932 Code § 7335; 1927 (35) 260.

§ 1-649. Penalty for failure to provide payment of obligations.

If any taxing authority so notified by the Comptroller General shall fail or

refuse to make the necessary provision for payment of interest, principal or

sinking fund of any obligation by the levy of taxes or otherwise at or before

the time provided for such tax levy any individual officer who constitutes such

a taxing authority and any member of a board or body composing such a tax-

ing authority who shall be present at the time for such levy and shall not have

there voted in favor thereof or who shall not there have caused his request that

such provision be made to be recorded in the minutes of the meeting shall be

subject to a penalty of two hundred dollars which he shall forfeit and pay to

any taxpayer or to any holder of any such obligation who may sue for the

same.

1942 Code § 7336; 1932 Code § 7336; 1927 (35) 260.
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§ 1-650. Blank.

§ 1-651. Notification to disbursing officers of time, place and amount of pay-

ments.

The Comptroller General shall mail to each disbursing officer of each polit-

ical subdivision having outstanding obligations as to which statements have

been filed under § 1-646, at least thirty days before the time fixed in such

obligations for the payment of the principal or interest thereupon, a notice giv-

ing the amount of such required payment and the place at which the same
is to be paid, with a brief description of the obligations upon which such

payment is to be made, and shall call the attention of such disbursing officer

to the provisions of § 1-652 and enclose a copy of said section or of §§ 1-646 to

1-649 and 1-651 to 1-654.

1942 Code § 7338; 1932 Code § 7338; 1927 (35) 260.

§ 1-652. Failure to make payment or remit funds for payment.

If any disbursing officer shall fail or refuse to make payment of any obliga-

tions when they shall fall due, at his office, or shall fail or refuse to remit funds

for such payment to the agreed place for payment in sufficient time for such

payment, funds for such payment being in his hands, whether or not such pay-

ments or remission for payment shall have been ordered by any board or offi-

cer, the disbursing officer so failing or refusing shall be guilty of a misde-

meanor and upon conviction thereof shall be punished by imprisonment for a

term of not less than thirty days and not more than one year and a fine of not

less than two hundred dollars and not more than five hundred dollars, either or

both within the discretion of the court.

1942 Code § 7339; 1932 Code § 7339; 1927 (35) 260.

§ 1-653. Report of violations to Attorney General and solicitors.

The Comptroller General shall report to the Attorney General and solicitors

for investigation and action thereon any violation of §§ 1-646 to 1-649 and

1-651 to 1-654 which may come to his attention.

1942 Code § 7341; 1932 Code § 7341; 1927 (35) 260.

§ 1-654. Publication of annual statement of obligations.

The Comptroller General shall publish as a part of his annual report a state-

ment of the obligations of all political subdivisions with substantially the de-

tails herein required for report of such obligations by the issuing authorities.

He shall publish, county by county, a statement giving all bonds of every kind

for each city and county and for each township and school district of each

county in the State, showing the bonded indebtedness in each.

1942 Code § 7340; 1932 Code § 7340; 1927 (35) 260.

City may show that bonds exceed consti- topped by recitals that bonds were valid ob-

tutional indebtedness.—Since assessed value ligations to show that bonds exceed maxi-

of taxable property within municipality mum constitutional indebtedness. Bolton v.

and amount of its bonded indebtedness are Wharton, 163 S. C. 242, 161 S. C. 454 (1931).

matters of public record, a city is not es-
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Article 2.

Protection of Sinking Funds.

§ 1-661. Investment of sinking funds of political subdivisions of the State;

change.

The custodian of any sinking fund required to be established by the laws of

this State for the retirement at maturity of bonds, notes or other obligations

issued by any political subdivision of the State not maturing within one year

from the date of issue shall invest, within six months from the collection of the

tax levied for the establishment of such sinking fund, the funds so collected

in bonds of the issue for which the sinking fund is created, in other outstand-

ing issues of such political subdivision or in valid outstanding bonds of some
other political subdivision of this State or in bonds of this State or the

United States of America, with the privilege of changing the investments

from such bonds to other such bonds of any such class, if in the opinion of

the custodian of such sinking fund such change is necessary or advisable.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-662. When collections need not be invested.

When such collection for a sinking fund is to be applied to the payment of

bonds maturing within twelve months from the date of such collection, then

such collection to the amount of the bonds so about to mature, need not be

invested. And such investments need not be made unless the amount on hand

for investment shall amount to one thousand dollars, it being the intention of

this section and § 1-661 that whenever the amount of any sinking fund col-

lected shall be one thousand dollars or more the investment of one thousand

dollars or any multiple thereof on hand shall then be made.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-663. Deposit of fund.

The custodian of any sinking fund affected by § 1-661 may deposit collec-

tions for such sinking fund in any bank approved by the Chief Bank Examiner.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-664. Holding of such investments.

Such investments shall be kept separate and distinct and properly earmarked

with or registered in the name of the particular sinking fund to which they are

applicable and shall be used for no other purpose and kept until such time be-

fore the maturity of the bonds for which the sinking fund is established as it

may be necessary to sell or collect the same in order to meet such obligations at

maturity.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;
1932 (37) 1352, 1363; 1935 (39) 432.
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§ 1-665. Advertisements for purchase of securities.

In making such investment of sinking funds in securities other than those of

the county in which such sinking fund was created the custodian shall adver-

tise once a week for two weeks in one newspaper published in the county in

which such a sinking fund is established or in a newspaper having a general

circulation in such county for offers of sale of bonds of the issue for which the

sinking fund is established and of bonds of political subdivisions of this State,

with the right to reject any and all offers.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-666. Same ; local exception for Spartanburg County.

Custodians of sinking funds of Spartanburg County or any political subdivi-

sion therein may invest such funds in federal savings and loan association

shares without complying with § 1-665. No such investment shall exceed the

amount insured by the federal authorities.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-667. Choice of investments.

If bonds of the issue for which the sinking fund is established are offered

at a price not in excess of par and accrued interest or at a price not in excess

of the lowest price at which the bonds of any other political subdivision of this

State are offered, then the sinking fund shall be invested in such bonds.

Otherwise it shall be invested in such other bonds as are offered at the lowest

price, due regard being had, however, to the legality of such issue and the

solvency of the maker or, in the discretion of the custodian, in bonds of the

United States of America or of this State. In the purchase of bonds the

custodian shall, if possible, purchase bonds with maturities coincident, or as

nearly as possible coincident, with the maturities of the bonds for which the

sinking fund was established.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-668. Sale of bonds in sinking fund.

No sale of bonds bought by the custodian for the investment of the sinking

fund shall be made except after advertisement of such proposed sale for the

same length of time and in the same manner and in the same newspapers as is

provided in § 1-665 for the purchasing of bonds.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-669. Statements to be filed.

When bonds are bought or sold as provided under the terms of this article,

the custodian of the sinking fund effecting the purchase or sale shall file in the

office of the clerk of court of the county in which the sinking fund is situate,

for public inspection, a list of the bonds offered to him for purchase, showing

the amount, price and interest rate of same and designating therein the bonds
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actually purchased, and in the event of the sale of bonds, shall file a statement

showing all offers received for the purchase of the bonds, designating thereon

the offer which was accepted. Such statements filed in the office of the clerk

of court may be destroyed by the clerk one year thereafter.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95, 132;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-670. Failure to make such investments a misdemeanor.

The failure of the custodian of any such sinking fund to make such invest-

ments in accordance with the provisions of this article shall be a misdemeanor,

and upon conviction thereof he shall be liable to a fine of not less than one hun-

dred dollars nor more than one thousand dollars or imprisonment for not less

than thirty days nor more than one year or both.

1942 Code § 3884; 1932 Code § 3884; 1925 (34) 2S9; 1928 (35) 1167; 1931 (37) 95, 1932;

1932 (37) 1352, 1363; 1935 (39) 432.

§ 1-671. Provisions not applicable to certain counties.

The provisions of this article shall not apply to Abbeville, Anderson, Beaufort,

Cherokee, Chester, Chesterfield, Clarendon, Colleton, Darlington, Edgefield, George-

tozvn, Greenville, Greenwood, Horry, Jasper, Kershaw, Laurens, Lee, Lexington,

McCormick, Marion, Newberry, Oconee, Orangeburg, Richland, Saluda, Union,

Williamsburg and York Counties. The investment of any sinking funds of Pickens

County, under the provisions of this article, shall be optional with the custodian

of such funds, and any investment thereof by such custodian shall be first approved

by the attorney for said county of Pickens.

1942 Code §3884; 1932 Code §3884; 1925 (34) 289; 1928 (35) 1167; 1931 (37) 95;

1932 (37) 1352, 1363; 1935 (39) 432.

Article 3.

Refunding Act.

§ 1-681. Short title of article.

This article may be cited as the "Refunding Act."

1951 (47) 755.

§ 1-682. Definitions.

(1) The word "issuer," as used in this article, shall mean any incorporated

city or town, school district, county, or other political division or subdivision

of the State which shall have outstanding and unpaid, whether matured or

unmatured, bonds for whose payment the full faith, credit, taxing power and

resources of such political division or subdivision have been pledged, whether

or not such general obligation bonds be additionally secured by pledge of

other revenues.

(2) The term "governing body" shall mean, in the case of incorporated cities

or towns, the city council or town council and in other instances the commis-
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sion, group, board or body to whom is delegated the administrative duties of

the issuer.

1951 (47) 755.

§ 1-683. Purpose of article.

This article is intended to authorize and provide the procedure for the is-

suance of general obligation bonds whose proceeds are to be used to pay, in

whole or in part, sums due on general obligation bonds previously issued.

1951 (47) 755.

§ 1-684. Extent to which refunding bonds may be issued.

The governing body of any issuer may issue general obligation bonds of

such issuer to such extent as such issuer shall be indebted by way of principal,

interest and redemption premium upon any outstanding general obligation

bonds, maturing or called for redemption, less all sinking funds and other

moneys on hand applicable thereto.

1951 (47) 755.

§ 1-685. When such bonds may be issued.

Such refunding bonds may be issued at any time, but not sooner than one

year from the date the outstanding bonds fall due or have been called for

redemption.

1951 (47) 755.

§ 1-686. Interest rate.

Such refunding bonds shall bear interest at such rates as may be determined

by the governing body of the issuer, except that bonds, issued to refund

bonds called for redemption, shall not bear interest at rates in excess of those

borne by the bonds for whose redemption the refunding bonds shall be issued.

1951 (47) 755.

§ 1-687. Maturities.

Such refunding bonds shall mature in such annual series or installments,

equal or unequal in amount, as the governing body shall provide, except that

:

(1) The first maturing bonds shall mature within five years from the date

as of which they are issued ;

(2) Not less than two per cent of the aggregate of the issue shall mature in

any year ; and

(3) No bonds shall mature later than forty years from the date as of which

they are issued.

1951 (47) 755.

§ 1-688. Redemption privilege.

All refunding bonds maturing subsequent to fifteen years from their date

shall be subject to redemption not later than fifteen years from their date

and on all subsequent interest payment dates prior to their respective ma-

turities. Bonds may be issued with a provision permitting their redemption
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on any interest payment date prior to their respective maturities. Bonds made
subject to redemption prior to their stated maturities may contain a provi-

sion requiring the issuer to pay a premium for the privilege of exercising the

right of redemption in such amount as the governing body shall have pre-

scribed in the proceedings taken to authorize the issuance of such bonds. All

bonds that are subject to redemption shall contain a statement to that effect

on the face of each bond. In the proceedings authorizing the issuance of such

bonds provision shall be made specifying the manner of call and the notice

thereof that must be given.

1951 (47) 755.

§ 1-689. Negotiability ; registration.

All such refunding bonds shall be in the form of negotiable coupon bonds,

payable to bearer, but may contain provisions granting to the holder the priv-

ilege of having them registered on the books of the treasurer of the issuer and
the principal thus made payable to the registered holder (unless the last regis-

tered transfer shall have been to bearer) upon such conditions as the governing

body may prescribe. Unless registered such bonds shall have all the qualities

of negotiable instruments under the law merchant and the negotiable instru-

ments law.

1951 (47) 755.

§ 1-690. Place of payment.

Such refunding bonds shall be made payable at such place or places, within

or without the State as the governing body shall provide.

1951 (47) 755.

§ 1-691. Execution of bonds.

Such refunding bonds and the coupons annexed thereto shall be executed

in the manner provided for by the governing body.

1951 (47) 755.

§ 1-692. Sale of such bonds.

Such refunding bonds shall be sold at public sale, after advertisement of

sale in a newspaper having general circulation in the State or in a financial

publication published in the city of New York or, in the discretion of the

governing body, in both such publications. Such advertisement shall appear

not less than ten days prior to the occasion set for such sale. The bonds may
be disposed of at private sale if there are no bids received or if all bids are

rejected. The provisions of this section shall not prevent a private sale to

the United States of America or any agency thereof.

1951 (47) 755.

§ 1-693. Sales price.

All refunding bonds must be sold at a price of not less than par and accrued

interest to the date of delivery thereof.

1951 (47) 755.
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§ 1-694. Pledges and covenants to ensure payment.

For the payment of the principal and interest of such bonds as they re-

spectively mature and for the creation of such sinking fund as may be neces-

sary to provide for the prompt payment thereof, the full faith, credit, taxing

power and resources of the issuer shall be irrevocably pledged and there shall

be levied and collected annually upon all taxable property of the issuer an ad

valorem tax, without limitation as to rate or amount, sufficient for such pur-

poses. The governing body of the issuer may, in its discretion, additionally

secure the refunding bonds by a pledge of such revenues as were pledged

to secure additionally the outstanding bonds. If such refunding bonds be

additionally secured, covenants similar to those made in issuing the outstand-

ing bonds may be made.

1951 (47) 755.

§ 1-695. Exemption from taxes.

Refunding bonds issued under this article shall be exempt from all State,

count}% municipal, school district and other taxes or assessments, direct or in-

direct, general or special, whether imposed for the purpose of general revenue

or otherwise.

1951 (47) 755.

§ 1-696. Bonds to be legal for fiduciary investment.

All executors, administrators, guardians, committees and fiduciaries and

all sinking fund commissions may invest moneys in their hands in bonds is-

sued under this article.

1951 (47) 755.

§ 1-697. Use of bonds to pay taxes.

The governing body of the issuer may provide in the proceedings taken in

connection with the issuance of refunding bonds that either the bonds or the

coupons shall be receivable for taxes due to the issuer during the year in

which they respectively mature.

1951 (47) 755.

§ 1-698. Holder may require levying of taxes and enforce covenants.

In the event the governing body shall fail to levy the taxes required to be

levied or to perform the covenants undertaken in the issuance of the bonds,

any holder of any of the bonds or coupons may require the levy of taxes and

enforce the performance of the covenants by mandamus in any of the courts of

this State.

1951 (47) 755.

§ 1-699. Deposit and use of proceeds.

The proceeds derived from the sale of any such bonds shall be deposited

in a special fund, separate and distinct from all other funds, and applied solely

to the purposes for which the bonds are issued, except that the premium, if

any, shall be placed in the sinking fund established by § 1-694 and the accrued
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interest, if any, shall be used to discharge in part the first interest to become

due on such bonds.

1951 (47) 7S5.

CHAPTER 12.

State Finances.*

Sec.

1-701.

1-702.

1-703.

1-704.

1-705.

1-706.

1-707.

708.

709.

1-721.

1-722.

1-723.

1-724.

1-725.

1-726.

1-727.

1-728.

1-729.

1-730.

1-731.

Article 1.

General Provisions.

Money to be spent only for purposes
specified.

Disbursing officers exceeding or

transferring appropriations.

Blank.
Statement to General Assembly.
Accounts itemized and verified.

Blank.

Reports of evidences of indebtedness

to State.

Failure to remit funds.

Fiscal year starts July 1 and ends

June 30.

Article 2.

Budget System.

State Budget and Control Board;
assistants; Tax Commission.

Information to be secured by Board.
Annual estimates.

Statements from Comptroller Gen-
eral.

Comptroller General to furnish esti-

mate of needs of State.

Public hearings on estimates.

Budgets submitted to General As-
sembly.

Statements to accompany budget.

Joint open meetings of appropriation
committees.

General Assembly may amend budget
bill; appropriation bill to be item-
ized.

Expenses of certain members of the
General Assembly.

Article 3.

Deposit of State Funds.

1-741. Vault for State Treasurer.
1-742. Deposit of State funds in banks.
1-743. General deposit account.

Sec.

1-744. Indemnity bond required.
1-745. Collateral as security.

1-746. Reports from banks to Treasurer.
1-747. Banks to report deposits monthly to

Comptroller General.
1-748. Failure to report.

1-749. Intermingling official funds with
private funds prohibited.

1-750. State departments, etc., not to deposit

moneys in banks; exception for re-

volving funds.

1-751. How State funds deposited; excep-
tion for county treasurers.

1-752. Deposit slips.

Article 4.

Indebtedness Generally.

1-761. Certificates of indebtedness and cer-

tain checks cannot be issued.

1-762. Debt in excess of appropriation pro-

hibited.

1-763. No borrowing except by State Bud-
get and Control Board.

1-764. Blank.
1-765. Budget and Control Board may bor-

row from departments of State

government.
1-766. Interest on such loans.

1-767. Evidences of such indebtedness.

1-768. Borrowing in open market if neces-

sary to repay such loans.

1-769. Blank.
1-770. Borrowing to pay operating expenses

of the State.

1-771. Borrowing to maintain balance in

general deposit account.
1-772. Borrowing to maintain general fund;

cash balance required.

1-773. Issue of bonds, notes, etc., in small

denominations.
1-774. Maturities; form; payment of such

bonds, etc.

1-775. Expenses of such issue.

1-776. Statement of indebtedness in Comp-
troller's report.

As to prohibition against issuance of bills of credit as a circulating medium, see § 12-9.
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Article 5.

The Sinking Fund.

Sec.

1-791. State Budget and Control Board to

manage.
1-792. Handling of funds.

1-793. Sales of property not in actual public

use; exception.

1-794. Lands grantable only for value.

1-79S. How purchase price payable; dis-

position.

1-796. Use of proceeds of sales.

1-797. Board may lend money on bonds of

the State.

1-798. May lend money on certain other

terms.

1-799. Applications for loans; proration

when applications exceed fund.

1-800. Rediscounting notes.

1-801. Blank.
1-802. Violation of § 1-798 by county treas-

urers.

1-803. Annual report.

Article 6.

Comptroller General.

1-811. Bond.
1-812. Salary, fees, etc
1-813. Office hours.

1-814. Assistance.

1-815. Record of General Assembly appro-

priations and contingent accounts.

1-816. Report of county taxes.

1-817. Report on all moneys due the State.

1-818. Report of names of pensioners.

1-819. Unappropriated Treasury funds.

1-820. Duplicate books of Treasurer; report

to General Assembly.
1-821. Must superintend transfer of books

and money by Treasurer to suc-

cessor.

1-822. Vouchers of State Treasurer.

1-823. Payments by Treasurer on his war-
rant.

1-824. When warrants written off.

1-825. Lost warrants; duplicates.

1-826. Payments from State Treasury.

1-826.1. Systems of bookkeeping in county

offices and examination of books.

1-827. Settlements with county treasurers.

1-828. Measures against defaulting county
treasurers.

Arti

Sec.

1-829. Accounts of all persons distributing

public money.

1-830. When to pay county auditors.

Article 7.

State Treasurer.

1-841. Salary and clerks.

1-842. Bond.
1-843. Office hours.

1-844. Duplicate receipts.

1-845. Duties as to defaulting county treas-

urers.

1-846. Charging county treasurer with in-

terest.

1-847. Report of names of defaulting county
treasurers.

1-848. Proceedings against such treasurers.

1-849. Blank.
1-850. Blank.
1-851. Account in books for each appropria-

tion.

1-852. Blank.
1-853. Blank.
1-854. Writing off unpaid check two years

old.

1-855. Publication of quarterly statements.
1-856. How State institutions must draw

appropriations.

1-857. Payment of appropriations to meet
ordinary expenses.

1-858. Salaries paid monthly.
1-859. Moneys for erection of State College

buildings.

1-860. Blank.
1-861. Mode of payment of appropriations

when no direction given.

1-862. Daily reports to Comptroller Gen-
eral.

1-863. Monthly report to Comptroller of

cash transactions, etc.

1-864. Fund for insurance and postage on
securities in transit.

Article 8.

State Auditor.

1-881. Selection; assistants.

1-882. Examination of financial affairs of

certain officers and institutions.

1-883. Report.

CLE 1.

General Provisions.

§ 1-701. Money to be spent only for purposes specified.

It shall be unlawful for any moneys to be expended for any purpose or ac-

tivity except that for which it is specifically appropriated and no transfer from
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one appropriation account to another shall be made unless such transfer be

provided for in the annual appropriation act.

1942 Code § 3143; 1932 Code § 3143; Civ. C. '22 § 839; 1921 (32) 114.

§ 1-702. Disbursing officers exceeding or transferring appropriations.

It shall be unlawful for any officer, clerk or other person charged with dis-

bursements of State funds appropriated by the General Assembly to ex-

ceed the amounts and purposes stated in such appropriations, or to change or

shift appropriations from one item to another; provided, that transfers may be

authorized by the General Assembly in the annual appropriation Act for the

State. Any officer, clerk or other person violating the provisions of this sec-

tion shall be deemed guilty of malfeasance in office and the Governor may,

upon his attention being brought to the same, at once suspend such officer

and shall investigate the conduct of the same. If found guilty, such person

shall be suspended from office by the Governor and, in addition to such sus-

pension, shall be guilty of a misdemeanor and, upon conviction thereof, shall

be fined or imprisoned within the discretion of the court.

1942 Code §§ 1S92, 3070; 1932 Code § 1592; Cr. C. '22 § 557; 1921 (32) 117.

Cross reference.—See also § 1-54. For tion to the individual members of the High-
similar provision as to county officers, see way Commission for they do not disburse

§ 14-315. the funds of the Highway Commission ap-
The "funds appropriated by the General propriated by the legislature, but they are

Assembly" spoken of in this section are disbursed and paid by the State Treasurer
within the definition of "public or trust upon the warrant of the Comptroller Gen-
funds" spoken of in S. C. Const., Art. 4, eral, and can be paid in no other way. Da-
§ 22. Dacus v. Johnston, 180 S. C. 329, 185 cus v. Johnston. 180 S. C. 329, 185 S. E.

S. E. 491. 491.

Section does not apply to individual mem- Indefinite suspension not permitted.—The
bers of the Highway Commission.—In or- provisions of this section do not invest the

der that one accused under this section shall Governor with power to suspend an offi-

be found guilty, the essential requisite is cer and convict him upon his ex parte in-

that such "officer, clerk or other person" vestigation and then suspend him indefinite-

must be "charged with disbursements of ly. Dacus v. Johnston, 180 S. C. 329, 185

funds appropriated by the General Assem- S. E. 491.

bly"; therefore, this section has no applica-

§ 1-703. Blank.

§ 1-704. Statement to General Assembly.

The amounts specified for the various officers of the State and for the various

public purposes, other than for salaries and clerical services, shall be duly ac-

counted for. A detailed statement thereof shall be made to the General As-

sembly at its next ensuing session.

1942 Code § 3191; 1932 Code § 3191; Civ. C. '22 § 887; Civ. C. '12 § 806; 1909 (26) 280.

§ 1-705. Accounts itemized and verified.

All accounts shall be itemized and verified.

1942 Code § 3191; 1932 Code § 3191; Civ. C. '22 § 887; Civ. C. '12 § 806; 1909 (26) 280.

§ 1-706. Blank.
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§ 1-707. Reports of evidences of indebtedness to State.

All public officers having in their possession the evidences of any debts due

to the State shall, on the last day of December in every year, furnish the

Comptroller General with a statement of all such debts, showing the names
of the debtors, the amounts of the debts, the interest, the payments made and
the balance due to the State. And in case of failure on the part of any public

officer to furnish the Comptroller with the statement aforesaid he shall forfeit

and pay the sum of two hundred dollars, to be recovered in any court having

competent jurisdiction.

1942 Code § 2121; 1932 Code § 2121; Civ. C. *22 § 82; Civ. C. *12 § 72; Civ. C. '02 § 69;

G. S. 45; R. S. 66; (6) 108; 1896 (22) 204.

§ 1-708. Failure to remit funds.

Any State officer who neglects or fails to remit to the State Treasurer as

required by law shall become responsible on his official bond for any loss the

State may sustain by reason of such neglect or failure to remit.

1942 Code §2200; 1932 Code §2200; 1925 (34) 273; 1926 (34) 1049.

§ 1-709. Fiscal year starts July 1 and ends June 30.

In accordance with the terms of Section 10, Article 10 of the Constitution of

South Carolina, as amended, the fiscal year of the State shall begin on the first

day of July and end on the thirtieth day of June each year. All officers or

servants of the State who are required to perform any duty at a specific time

contingent upon the beginning and ending of the fiscal year shall perform such

duties at such a time as will conform to the fiscal year beginning July first and

ending June thirtieth. Nothing herein contained shall be held to affect the

date for the assessment, levying or collection of any tax now provided for by

law nor to affect the submitting of reports to the General Assembly. All offi-

cers or servants of the State shall keep their accounts and records in conformity

with such fiscal year, opening them on the first day of July and closing them

on the thirtieth day of June each year.

1942 Code § 3081-1; 1933 (38) 218.

Article 2.

Budget System.

§ 1-721. State Budget and Control Board; assistants; Tax Commission.

The State Budget and Control Board shall employ competent budget assist-

ants and such special help as it may require to carry out the provisions of

this article. It shall fix the compensation of such persons as it shall employ

in this connection and cause the same, together with their necessary travel-

ing expenses, to be paid out of the civil contingent fund. It shall call upon

the State Tax Commission for any information desired, and the State Tax Com-
mission shall furnish such information and shall be present at all hearings be-

fore the committees having charge of the appropriations in the Senate and

House.

1942 Code § 3222; 1932 Code § 3222; Civ. C. '22 § 918; 1919 (31) 187; 1950 (46) 3605.

72



§ 1-722 Administration of the Government § 1-725

§ 1-722. Information to be secured by Board.

On or before the first day of November in each year the State Budget and

Control Board and its assistants shall complete a careful survey of all the

departments, bureaus, divisions, officers, boards, commissions, institutions and

other agencies and undertakings of the State, through which it shall be in pos-

session of the working knowledge upon which to base its recommendations to

the General Assembly.

1942 Code § 3218; 1932 Code § 3218; Civ. C. '22 § 914; 1919 (31) 187; 1950 (46) 3605.

§ 1-723. Annual estimates.

On or before the first day of November, annually, each of the several State

departments, bureaus, divisions, officers, commissions, institutions and other

agencies and undertakings receiving or asking financial aid from the State shall

report to the State Budget and Control Board, on official estimate blanks fur-

nished for such purpose, an estimate in itemized form showing the amount
needed for the year beginning with the first day of July thereafter. The
official estimate blanks which must be used in making these reports shall be

furnished by the Board, shall be uniform and shall clearly designate the kind of

information to be given thereon.

1942 Code § 3213; 1932 Code § 3213; Civ. C. '22 § 909; 1919 (31) 187; 1933 (38) 218; 1950

(46) 3605.

§ 1-724. Statements from Comptroller General.

On or before the first day of each November the Comptroller General shall

furnish to the State Budget and Control Board the following statements, classi-

fied and itemized in strict accordance with the budget classifications adopted

by the Board:

(1) A statement showing the balance standing to the credit of the several

appropriations for each department, bureau, division, officer, board, com-

mission, institution or other agency or undertaking of the State at the end of

the last preceding appropriation year;

(2) A statement showing the monthly expenditures and revenues from each

appropriation account and the total monthly expenditures and revenues from

all the appropriation accounts, including special and other appropriations, in

the twelve months of the last preceding appropriation year;

(3) A statement showing the annual expenditures in each appropriation ac-

count and the revenues from all sources, including expenditures and revenues

from special and other appropriations, for each of the last two appropriation

years, with a separate column showing the increase or decrease for each item

;

(4) An itemized and complete financial balance sheet for the State at the

close of the last preceding fiscal year ending June 30th; and

(5) Such other statements as the Board shall request.

1942 Code § 3215; 1932 Code § 3215; Civ. C. '22 § 911; 1919 (31) 187; 1933 (38) 218; 1950

(46) 3605.

§ 1-725. Comptroller General to furnish estimate of needs of State.

On or before the first day of December, annually, the Comptroller General

shall furnish to the State Budget and Control Board an estimate of the finan-
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cial needs of the State, itemized in strict accordance with the budget classifica-

tions adopted by the Board and certified and approved by the presiding officer

of each house for each year beginning with the first day of July thereafter

;

and he shall also furnish an estimate of the financial needs of the judiciary,

as provided by law, itemized in strict accordance with the budget classi-

fication adopted by the Board, for each year, beginning with the first day

of July thereafter. The Comptroller General shall transmit to the Board

with these estimates full and detailed explanations of all increases or de-

creases. These estimates together with the accompanying explanations of

increases and decreases shall be included in the budget by the Board with-

out revisions, but with its recommendations thereon.

1942 Code § 3214; 1932 Code § 3214; Civ. C. '22 § 910; 1919 (31) 187; 1933 (38) 218;

1950 (46) 3605.

§ 1-726. Public hearings on estimates.

The State Budget and Control Board shall provide for public hearings on

any and all estimates to be included in the budget which shall be held during

the month of November in each year.

The Board shall require the attendance at these hearings of the heads or

responsible representatives of all State departments, bureaus, divisions, of-

ficers, boards, commissions, institutions or other agencies or undertakings

receiving or asking financial aid from the State.

1942 Code § 3217; 1932 Code § 3217; Civ. C. '22 § 913; 1919 (31) 187; 1950 (46) 3605.

§ 1-727. Budgets submitted to General Assembly.

Within five days after the beginning of each regular session of the General

Assembly the State Budget and Control Board shall submit to the presiding

officer of each house printed copies of a budget, based on its own conclusions

and judgments, containing a complete and itemized plan of all proposed ex-

penditures for each State department, bureau, division, officer, board, commis-

sion, institution or other agency or undertaking, classified by function, char-

acter and object, and of estimated revenues and borrowings, for each year,

beginning with the first day of July thereafter. Opposite each item of the pro-

posed expenditures the budget shall show in separate parallel columns the

amount appropriated for the last preceding appropriation year, for the current

appropriation year and the increase or decrease.

1942 Code § 3219; 1932 Code § 3219; Civ. C. '22 § 915; 1919 (31) 187; 1933 (38) 218;

1950 (46) 3605.

§ 1-728. Statements to accompany budget.

The State Budget and Control Board shall accompany the budget with:

(1) A statement of the revenues and expenditures for each of the two

appropriation years next preceding, classified and itemized in accordance

with the official budget classification adopted by the Board;

(2) A statement of the current assets, liabilities, revenues and surplus or

deficit of the State;

(3) A statement of the debts and funds of the State;
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(4) A statement showing the Board's itemized estimates of the condition

of the State Treasury as of the beginning and end of each year;

(5) An itemized and complete financial balance sheet for the State at the

close of the last preceding fiscal year ending June 30th ; and

(6) A general survey of the State's financial and natural resources, with

a review of the general economic, industrial and commercial condition of

the State.

1942 Code § 3219; 1932 Code § 3219; Civ. C. "22 § 91S; 1919 (31) 187; 1933 (38) 218;

1950 (46) 3605.

§ 1-729. Joint open meetings of appropriation committees.

The standing committees of the House of Representatives and of the Senate

in charge of appropriation measures shall sit jointly in open sessions while

considering the budget and shall begin such joint meetings within five days

after the budget has been submitted to the General Assembly by the State

Budget and Control Board. This joint committee may cause the attendance

of heads or responsible representatives of the departments, institutions and

all other agencies of the State to furnish such information and answer such

questions as the joint committee shall require and to these sessions shall be

admitted, with the right to be heard, all persons interested in the estimates

under consideration. The Board, or its representatives, and the Governor-

elect shall have the right to sit at these public hearings and be heard on all

matters coming before the joint committee.

1942 Code § 3220; 1932 Code § 3220; Civ. C. '22 § 916; 1919 (31) 187; 1950 (46) 3605.

§ 1-730. General Assembly may amend budget bill; Appropriation bill to be

^—k«mrzeeTr~

The General Assembly may increase or decrease items in the budget
bill as it may deem to be in the interest of greater economy and effi-

ciency in the public service.

1942 Code § 3221; 1932 Code § 3221; Civ. C. '22 § 917; 1919 (31) 187.

§ 1-731. Expenses of certain members of the General Assembly.

The chairman of the ways and means committee of the House of Representa-

tives and the chairman of the finance committee of the Senate shall receive,

in addition to their per diem, their actual traveling expenses, to be audited

and approved by the Comptroller General.

1942 Code §3217; 1932 Code §3217; Civ. C. '22 §913; 1919 (31) 187; 1951 (47) 506.

Quoted in Scroggie v. Bates, 213 S. C.

141, 48 S. E. (2d) 634 (1948).

Article 3.

Deposit of State Funds.

§ 1-741. Vault for State Treasurer.

The State Treasurer may have a safe in the vault of one of the banks in

the State, designated by the State Budget and Control Board, or a majority
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thereof, and, with the approval of the Board, may place and keep therein

moneys belonging to the State.

1942 Code § 2197; 1932 Code § 2197; 1925 (34) 273; 1948 (45) 1643.

§ 1-742. Deposit of State funds in banks.

To facilitate the disbursement of public moneys, the State Treasurer shall

deposit in such bank or banks or trust companies in this State as shall be

agreed upon by the State Budget and Control Board or a majority thereof,

and as in its opinion shall be secure, all moneys belonging to the State, other

than those he may keep in the safe in the vault of the designated bank, the

moneys so deposited to be placed to the credit of the State Treasurer. Such

deposits shall draw the best rate of interest obtainable.

1942 Code §§ 2198, 3179; 1932 Code §§ 2198, 3179; Civ. C. '22 § 874; Civ. C. '12 § 792;

Civ. C. '02 § 717; G. S. 574; R. S. 633; 1884 (18) 786; 1925 (34) 273; 1926 (34) 1049; 1950

(46) 3605.

§ 1-743. General deposit account.

The State Treasurer, with the advice and approval of the State Budget

and Control Board, shall keep in a general deposit account all moneys held by

him for the account of all State funds which, in the opinion of the Board, may
be properly consolidated. The Board shall designate the accounts which shall

be so kept and the accounts which shall be carried as special deposits. The
records of the State Treasurer and the Comptroller General shall, at all times,

reflect the true cash balance of each fund comprising the general deposit ac-

count. Properly authorized obligations of the respective State funds com-

prising the general deposit account shall be paid therefrom, but no overdraft

shall be permitted in any funds which will not be covered by the receipt of

revenue or moneys belonging to such fund within a reasonable time.

1947 (45) 97; 1950 (46) 3605.

§ 1-744. Indemnity bond required.

The State Budget and Control Board shall, upon the deposit of all State

funds, exact as a condition prerequisite on the part of any bank, being made
a State depository, either for checking accounts or savings accounts, an

indemnity bond in some responsible surety company authorized to do busi-

ness in this State in such amount as will protect the State against loss in the

event of defalcation, insolvency or liquidation of such bank or for any other

cause.

1942 Code § 2199; 1932 Code § 2199; 1925 (34) 273; 1950 (46) 3605.

§ 1-745. Collateral as security.

Any such depository may furnish, instead of such surety bond in an ap-

proved surety company, as security for such deposit or deposits, United States

government bonds, Federal Land Bank bonds, Joint Stock Land Bank bonds

or bonds or other obligations of this State or any political subdivision thereof.

Such collateral security shall be filed with the proper officers within one week
after deposit shall be made, or at the time of deposit, if required.

1942 Code § 2200; 1932 Code § 2200; 1925 (34) 273; 1926 (34) 1049.

76



§ 1-746 Administration of the Government § 1-750

§ 1-746. Reports from banks to Treasurer.

Banks having deposits made by the State Treasurer shall file a report with

the Treasurer on the first day of each calendar month on forms furnished by

the Comptroller General.

1942 Code § 2201; 1932 Code § 2201; 192S (34) 273.

§ 1-747. Banks to report deposits monthly to Comptroller General.

Banks having on deposit funds of the State shall transmit monthly to the

Comptroller General a copy of the report made to the State Treasurer under

the provisions of § 1-746.

1942 Code § 3182; 1932 Code § 3182; Civ. C. '22 § 877; Civ. C. '12 § 795; Civ. C. '02 § 718;

G. S. 575; R. S. 634; 1868 (14) 15; 1950 (46) 2054.

§ 1-748. Failure to report.

In case any depository shall fail to render such statement at the time

specified, without good cause shown, the State Treasurer shall at once with-

draw all State deposits from such depository and close its account.

1942 Code § 2202; 1932 Code § 2202; 1925 (.34) 273.

§ 1-749. Intermingling official funds with private funds prohibited.

It shall be unlawful for any State official to deposit public or trust funds

with individual or private funds in any bank or other depository in this State,

and for any such officer to withdraw any such public or trust funds or any

part thereof, for any purpose other than that for which it was received and

deposited. Any State official violating this provision of law shall be sub-

ject to a fine or imprisonment at the discretion of the court and in addition

shall be subject to removal from office for malfeasance in office. This section

is intended to require all State officers to carry a State fund not required to

be deposited by them in the State Treasury under the provisions of § 1-750 in

a separate account to be known as public or trust funds without allowing any

private funds to be deposited with same.

1942 Code § 3184; 1932 Code § 3184; 1930 (36) 1250.

§1-750. State departments, etc., not to deposit moneys in banks; exception

for revolving funds.

No State officer or employee, on behalf of any State department, board,

bureau, commission or other State agency, shall deposit with any bank, trust

company, institution, building and loan association or individual any funds

belonging to the State whether the same be represented by checks, drafts,

bills, currencies or other forms of exchange. But in the discretion of the State

Treasurer each department or institution may carry with some bank or bank-

ing company an account in the name of such department or institution, as a

revolving fund, from which the State Treasurer shall be reimbursed for bad

checks. The amount of and necessity for such revolving funds shall be de-

termined by the State Treasurer. The provisions of this section shall not

apply to fees or other revenues collected by any State institution which are

not required by law to be remitted to the State Treasurer.
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1942 Code § 3188; 1932 Code § 3188; Civ. C. '22 §§ 882, 883, 884; 1921 (32) 114; 1930 (36)

1361.

§ 1-751. How State funds deposited; exception for county treasurers.

All State departments, boards, bureaus, commissions or other State agencies

charged with the collection of any taxes, licenses, fees, interest or any income

to the State shall, with ordinary business promptness, deposit the same when
collected with or to the credit of the State Treasurer, either at his office in the

State Capitol or in such bank or banking institution within the State as shall

be designated by the State Treasurer; provided, that this section and § 1-750

shall not apply to the collection of State taxes by county treasurers, who shall

collect and remit as required by the Comptroller General.

1942 Code § 3188; 1932 Code § 3188; Civ. C. '22 §§ 882, 883, 884; 1921 (32) 114; 1930 (36)

1361.

§ 1-752. Deposit slips.

The State Treasurer shall designate a form of deposit slip to be used by

each department and institution in making deposits, and each department and

institution shall provide a sufficient amount of such deposit slips for its use

and strictly adhere to the systems prescribed by the State Treasurer in the

handling of State funds.

1942 Code § 3188; 1932 Code § 3188; Civ. C. '22 §§ 882, 883, 884; 1921 (32) 114; 1930 (36)

1361.

Article 4.

Indebtedness Generally.

§ 1-761. Certificates of indebtedness and certain checks cannot be issued.

It shall be unlawful for any State officer to issue any certificate of

indebtedness. Nor shall it be lawful for any State officer to draw a warrant

or check for any public debt except upon money then actually to his credit

in that account in the hands of some bank or public officer.

1942 Code § 3076; 1932 Code § 3076; Civ. C. '22 § 763; Civ. C. '12 § 679; Civ. C. '02 § 609;

G. S. 462; R. S. 527; 1877 (16) 364.

Taxes of current year cannot be applied salary amounts to an appropriation.—In a

to debts contracted in previous years.—This proceeding in mandamus by the county
section prohibits county supervisors, com- treasurer to require the county supervisor

missioners, etc., from applying funds aris- and the county board of commissioners to

ing from taxes for the current year to pay- issue him a salary warrant for the unpaid

ment of an indebtedness created in any pre- balance of his salary, the court rejected the

vious fiscal year. State v. Goodwin, 81 S. C. interposed defense that all funds in the

419, 62 S. E. 1100. hands of the county treasurer had been ap-

Nor can taxes of ensuing year be antici- propriated for certain purposes other than

pated in payment of existing debts.—

A

the payment of petitioner's claim and to pay
school certificate drawn in one fiscal year said claim would be in violation of this see-

on funds of an ensuing year is void as a tion, by holding that a permanent continu-

certificate of indebtedness. Loan, etc., ing statute fixing the salary of a public of-

Bank v. Shealey, 62 S. C. 337, 40 S. E. 674; ficer amounts to an appropriation, and it is

State v. Goodwin, 81 S. C. 419, 62 S. E. the obvious ministerial duty of the proper

1100. officers to pay the salary. Smith v. Ash-
But permanent continuing statute fixing more, 184 S. C. 316, 192 S. E. 565.
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§ 1-762. Debt in excess of appropriation prohibited.

It shall be unlawful for any department, institution, commis'sion or board

of the State government or officer or agent of the State government author-

ized to make contracts or draw appropriations to contract indebtedness in ex-

cess of the amount specifically provided in the annual appropriation Act.

1942 Code §§ 2083, 3191; 1932 Code §§ 2083, 3191; Civ. C. '22 §§ 45, 887; Civ. C. '12 § 806;

1909 (26) 280; 1921 (32) 114.

§ 1-763. No borrowing except by State Budget and Control Board.

It shall be unlawful for any officer or employee or departmental or institu-

tional head, except the State Budget and Control Board, to borrow any money
for State purposes.

1942 Code § 2083; 1932 Code § 2083; Civ. C. '22 § 45; 1921 (32) 114; 1950 (46) 3605.

§ 1-764. Blank.

§ 1-765. Budget and Control Board may borrow from departments of State

government.

For the purpose of facilitating the business of the State and in the interest

of economy, the State Budget and Control Board may in its discretion borrow

from any department of the State government, with the written consent of

such department, for the use of the State any surplus which may be on hand

in the office of the State Treasurer to the credit of any such department;

provided, however,

(1) That no money shall be borrowed from any department of the State gov-

ernments for the general appropriation Act without first obtaining from the At-

torney General an opinion holding in effect that the revenues of the State

when collected will be sufficient to repay such loan;

(2) That nothing herein shall be construed as authority to confuse or consoli-

date any of the accounts that are now carried on the books and records in the office

of the Comptroller General and State Treasurer and all expenditures shall be

charged against the separate accounts as now provided in the office of the Comp-
troller General and State Treasurer; and

(3) That the authorization contained in this section shall not apply to sinking

funds.

1942 Code § 2203; 1932 Code § 2203; 1930 (36) 1343; 1950 (46) 3605.

§ 1-766. Interest on such loans.

If the State Budget and Control Board should exercise such power, any

such loan shall be negotiated at a rate of interest equivalent to that paid to

the State by banks in which such funds are deposited.

1942 Code § 2203; 1932 Code § 2203; 1930 (36) 1343; 1950 (46) 3605.

§ 1-767. Evidences of such indebtedness.

The State Budget and Control Board shall, upon making any loan under

§ 1-765, execute and deliver call promissory notes or other call evidences of in-

debtedness to the State Treasurer, which shall draw interest, from date until
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paid. Such interest shall accrue to the benefit of the department whose
money may 13e used in making such loan to the State. Such call notes or call

evidences of indebtedness shall run until the department whose funds have

been used shall call for the payment of such notes or evidences of indebted-

ness, but in no event longer than such period as the Board may decide.

1942 Code § 2203; 1932 Code § 2203; 1930 (36) 1343; 1950 (46) 3605.

§ 1-768. Borrowing in open market if necessary to repay such loans.

If the department whose funds have been so used under the provisions of § 1-

765 should call for the payment of the same before the revenue of the State gov-

ernment is such as to pay the same, the State Budget and Control Board

shall proceed to borrow in the name of the State in the open money markets

sufficient moneys to repay such notes and to provide for the running ex-

penses of the State government.

1942 Code § 2203; 1932 Code § 2203; 1930 (36) 1343; 1950 (46) 3605.

§ 1-769. Blank.

§ 1-770. Borrowing to pay operating expenses of the State.

In anticipation of the receipt of the taxes and other income of the State for

any fiscal year, applicable to the payment of the expenses of the ordinary and

current business of the State, the State Budget and Control Board may borrow

on the credit of the State, at a rate of interest not exceeding the legal rate, so

much money as the Board deems necessary to finance the ordinary and cur-

rent business of the State for such fiscal year or to repay any money borrowed

for such purposes with interest thereon. The Board may issue and sell notes

or other obligations of the State for the money hereby authorized to be bor-

rowed. The total amount of indebtedness, at any one time outstanding, in-

curred to finance the ordinary and current business of the State for the then

current fiscal year, shall not exceed seventy-five per cent of the State's esti-

mated current income from the receipt of taxes and other revenue applicable

to the payment of the expenses of the ordinary and current business of the

State for such fiscal year and the amount of taxes and other revenue owing

and due to the State but unpaid for the fiscal year next preceding. Out of

the moneys borrowed under the provisions of this section the State Treasurer

may pay any borrowings for or claims against the current and ordinary

business of the State for the fiscal year next preceding to the end that no defi-

cit may be ever created in the general funds of the State.

1942 Code § 2206-1; 1932 (37) 1220; 1950 (46) 3605.

§ 1-771. Borrowing to maintain balance in general deposit account.

The State Treasurer shall at all times maintain a sufficient cash reserve in the

general deposit account to finance properly the activities supported by the re-

spective funds comprising the general deposit account and to this end the State

Budget and Control Board may borrow, from time to time, such amounts as are

necessary. To the end that such borrowing may be kept at a minimum each

department and institution may be required to give to the State Treasurer a
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quarterly anticipation of its expenditures, itemized according to budget

classifications, by months.

1947 (45) 97; 1950 (46) 3605.

§ 1-772. Borrowing to maintain general fund; cash balance required.

The State Budget and Control Board shall, when necessary, borrow as other-

wise provided by law a sufficient sum or sums of money to provide for the pay-

ment of all demands upon the State Treasury, to the end that the general

fund herein authorized shall at no time become exhausted, and the Board shall

maintain at all times a cash balance sufficient in its judgment to meet the re-

quirements of § 1-768 and this section.

1942 Code § 2204; 1932 Code § 2204; 1930 (36) 1343; 1950 (46) 3605.

§ 1-773. Issue of bonds, notes, etc., in small denominations.

The State Budget and Control Board and any other officers of the State au-

thorized by law to issue or sell obligations of the State may, when in need of

credit by loans of cash, offer to the investing public by and through such adver-

tisement as may be deemed proper, in small denominations, bonds, notes, cer-

tificates of indebtedness or other obligations of the State, upon such terms and

at such rates of interest as such Board or officers may determine, not to exceed

the legal rate, and payable at such intervals as such Board or officers

may deem proper. But no such obligations shall be sold for less than par

and accrued interest to date of delivery.

1942 Code § 2207; 1932 (37) 1545; 1950 (46) 3605.

§ 1-774. Maturities; form; payment of such bonds, etc.

The maturities, form, place, medium and mode of payment of obligations

issued pursuant to § 1-773 shall be determined by the State Budget and Control

Board or the officers authorized to issue the same to the end that such obliga-

tions may be sold to the best advantage of the State.

1942 Code § 2207; 1932 (37) 1545.

§ 1-775. Expenses of such issue.

All proper expenses incurred in the negotiation or sale of any such obliga-

tions may be paid by the State Budget and Control Board or other officers of

the State from the proceeds of such sale ; provided, however, that the total

amount of such expense shall never exceed one-half of one per cent of the

principal of such notes or other obligations.

1942 Code § 2207; 1932 (37) 1545.

§ 1-776. Statement of indebtedness in Comptroller's report.

The Comptroller General shall, as a part of his annual report, give the

amount of the bonded indebtedness of the State.

1942 Code § 7340; 1932 Code § 7340; 1927 (35) 260.

[ISC Code]—
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Article 5.

The Sinking Fund.

§ 1-791. State Budget and Control Board to manage.

The State Budget and Control Board shall receive and manage the incomes

and revenues set apart and applied to the sinking fund of the State.

1942 Code § 2138; 1932 Code § 2138; Civ. C. '22 § 99; Civ. C. '12 § 94; Civ. C. '02 § 90;

G. S. 62; R. S. 84; 1870 (14) 388; 1883 (18) 380; 1950 (46) 3605.

Cross reference.—See note to § 1-205.

§ 1-792. Handling of funds.

. All moneys arising from the redemption of lands, leases and sales of property

or otherwise coming to the State Budget and Control Board for the Sinking

Fund, shall be paid into the State Treasury and shall be kept on a separate

account by the Treasurer as a fund to be drawn upon the warrants of the

Board for the exclusive uses and purposes which have been or shall be declared

in relation to the Sinking Fund.

1942 Code § 2138; 1932 Code § 2138; Civ. C. '22 § 99; Civ. C. '12 § 94; Civ. C. '02 § 90;

G. S. 62; R. S. 84; 1870 (14) 388; 1883 (18) 3S0; 1950 (46) 3605.

Cross reference.—See note to § 1-205.

§ 1-793. Sales of property not in actual public use; exception.

The State Budget and Control Board shall sell and convey, for and on be-

half of the State, all such real or personal property, assets and effects belonging

to the State as are not in actual public use and all such lands sold under ex-

ecution for delinquent taxes as have been purchased for and conveyed and

delivered to it pursuant to the provisions of § 65-2771, such sales to be made
from time to time in such manner 'and upon such terms as it may deem most
advantageous to the State. This shall not be construed to authorize the

sale by the Board of any property held in trust for a specific purpose by the

State or the property of the State in the phosphate rocks or phosphatic de-

posits in the beds of the navigable streams and waters and marshes of the

State.

1942 Code § 2139; 1932 Code § 2139; Civ. C. '22 § 100; Civ. C. '12 § 95; Civ. C. '02 § 91;

G. S. 63; R. S. 85; 1878 (16) 558, 811; 1887 (19) 863; 1892 (21) 87; 1950 (46) 3605.

Cross reference.—See note to § 1-205. Land held for State University not to be
Duty of Board.—This section makes it sold.—This section which declares that it

the duty of the Board to sell and convey, shall not be construed to authorize the sale

for and in behalf of the State, all such real by the commissioners of any property held

and personal property of the State as is not in trust for a specific purpose by the State.

in actual public use, the sales to be made does not authorize the Board to convey
upon such terms as they may deem most lands held by the State for the use of the

advantageous to the State. Tindal v. Wes- State University. Trustees of University v.

ley, 167 U. S. 204, 17 S. Ct. 770, 42 L. Ed. Columbia, 108 S. C. 244, 93 S. E. 934.

137.

§ 1-794. Lands grantable only for value.

No grant of vacant lands shall be issued except to actual purchasers thereof

for value.
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1942 Code § 2137; 1932 Code § 2137; Civ. C. '22 § 98; Civ. C. '12 § 93; Civ. C. '02 § 89;

G. S. 61 ;R. S. 83; 1878 (16) 559.

Cross reference.—See §§ 1-205, 1-354.

§ 1-795. How purchase price payable; disposition.

The purchase money of lands or other property sold under the authority of

§ 1-793 shall be paid in the following kinds of funds, and no other, to wit: gold

and silver coin and United States currency. The proceeds of all such sales

shall be set aside and awarded to the sinking fund of the State.

1942 Code § 2139; 1932 Code § 2139; Civ. C. '22 § 100; Civ. C. '12 § 95; Civ. C. '02 § 91;

G. S. 63; R. S. 85; 1878 (16) 558, 811; 1887 (19) 863; 1892 (21) 87.

Cross reference.—See note to § 1-205.

§ 1-796. Use of proceeds of sales.

All the revenues derived from such sales shall be applied to the extinguish-

ment of the public debt, by investing the same in the public securities of the

State.

1942 Code § 2140; 1932 Code §§ 2132, 2140; Civ. C. '22 §§ 93, 101; Civ. C. '12 §§ 88, 96;

Civ. C. '02 §§ 84, 92; G. S. 57, 64; R. S. 78, 86; 1870 (14) 388; 1884 (18) 864.

§ 1-797. Board may lend money on bonds of the State.

The State Budget and Control Board may, when unable to purchase valid

bonds of this State at par, lend the Sinking Fund at such rate of interest as

may be agreed upon between it and the borrower, not less than four and

one-half per cent per annum, on the security of such bonds, sufficient to cover

the loan and interest at the par value of the bonds. The bonds shall be deposit-

ed with the State Treasurer as security for the loan and as collateral to the per-

sonal obligation of the borrower, to be taken by the Board, showing the terms

and maturity of the loan.

1942 Code § 2141; 1932 Code § 2141; Civ. C. '22 § 102; Civ. C. '12 § 97; Civ. C. '02 § 93;

1896 (22) 184; 1950 (46) 3605.

§ 1-798. May lend money on certain other terms.

The State Budget and Control Board may, when in their judgment the valid

bonds of the State are not offered or attainable at a reasonable price, lend the

money of the Sinking Fund, both accumulated and ordinary, for a period of

one or more years at a rate of interest of five per cent per annum. Any such

loan shall be made by the Board upon the valid securities of the several states

of the United States, giving preference thereto, or upon the note of the county

treasurer and county supervisor of any of the counties of this State, who shall

make application for a loan, provided such loan be not more than two-thirds of

the tax levy of such county for county purposes and the whole of the taxes

of the county shall be pledged for the repayment of the money so borrowed

of the Board. The county treasurers of the respective counties borrowing

funds of the Board shall pay the note so given out the first taxes collected

for the fiscal year for which the money is borrowed. The Board shall not

charge interest on any loans heretofore or hereafter made by it to any po-
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litical subdivision of this State or to any State institution of this State at a

rate in excess of four per cent per annum.

1942 Code §§ 2142, 2143; 1932 Code § 2142; Civ. C. '22 § 103; Civ. C. '12 § 98; Civ. C. '02

§ 94; 1897 (22) 440; 1911 (27) 223; 1939 (41) 215; 1941 (42) ISO; 19S0 (46) 3605.

§ 1-799. Applications for loans; proration when applications exceed fund.

The State Budget and Control Board shall receive applications for the var-

ious counties and file them until the first day of March of every year. If the

applications aggregate more than the entire Sinking Fund the Board shall

prorate the loan to be made to the several counties in proportion to the taxes

paid by the respective counties.

1942 Code § 2143; 1932 Code § 2143; Civ. C. "22 § 104; Civ. C. '12 § 99; Civ. C. '02 § 95;

1897 (22) 441; 1898 (22) 725; 1911 (27) 223; 1950 (46) 3605.

§ 1-800. Rediscounting notes.

The State Budget and Control Board may rediscount notes held by it

covering loans made to political subdivisions of the State when it is found de-

sirable to do so and such rediscount can be accomplished on a satisfactory

basis. The board may endorse such paper to be discounted.

1942 Code § 2145; 1932 Code § 2145; 1929 (36) 238; 1950 (46) 3605.

§ 1-801. Blank.

§ 1-802. Violation of § 1-798 by county treasurers.

Any county treasurer who shall violate the provisions of § 1-798 shall be

fined, on conviction thereof, a sum not exceeding one thousand dollars and

shall be liable on his bond to the Board for the amount of the loss sustained by

the Board, together with all costs and expenses thereof.

1942 Code § 2144; 1932 Code § 2144; Civ. C. '22 § 105; Civ. C. '12 § 100; Civ. C. '02 § 96;

1950 (46) 3605.

§ 1-803. Annual report.

The State Budget and Control Board shall annually report to the General

Assembly the condition of the Sinking Fund and all sales or other transactions

connected therewith.

1942 Code § 2140; 1932 Code §§ 2132, 2140; Civ. C. '22 §§ 93, 101; Civ. C. '12 §§ 88, 96;

Civ. C. '02 §§ 84, 92; G. S. 57, 64; R. S. 78, 86; 1870 (14) 388; 1884 (18) 864.

Article 6.

Comptroller General.

§ 1-811. Bond.

The Comptroller General shall, before he enters upon the duties of his office,

give bond for the faithful discharge of the duties thereof, with one or more

sureties approved by the Governor, in the sum of thirty thousand dollars.

1942 Code § 3135; 1932 Code § 3133; Civ. C. '22 § 831; Civ. C. '12 § 746: Civ. C. '02 § 672:

G. S. 529; R. S. 5S8; 1801 (5) 410, 411; 1868 (14) 135; 1877 (16) 247; 1893 (21) 416;

1900 (23) 418; 1919 (31) 4; 1921 (.32) 204; 1924 (33) 1182.
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§ 1-812. Salary, fees, etc.

The Comptroller General shall receive an annual salary of seven thousand

five hundred dollars. The fees and perquisites of the office shall be paid into

the State Treasury.

1942 Code § 3135; 1932 Code § 3135; Civ. C. '22 § 831; Civ. C. '12 § 746; Civ. C. '02 § 672;

G. S. 529; R. S. 5S8; 1801 (5) 410, 411; 1868 (14) 135: 1877 (16) 247; 1893 (21) 416;

1900 (23) 418; 1919 (31) 4; 1921 (32) 204; 1924 (33) 1182; 1948 (45) 1716.

§ 1-813. Office hours.

The Comptroller General shall keep open his office from nine o'clock in the

morning' until five o'clock in the afternoon every day, Saturdays, Sundays and

public holidays excepted, and shall keep his office open on Saturdays from nine

o'clock in the morning until one o'clock in the afternoon.

1942 Code § 3135; 1932 Code § 3135; Civ. C. '22 § 831; Civ. C. '12 § 746; Civ. C. '02

§ 762; G. S. 529; R. S. 588; 1801 (5) 410. 411; 1868 (14) 135; 1877 (16) 247; 1893 (21)

416; 1900 (23) 418; 1919 (31) 4; 1921 (32) 204; 1924 (33) 1182; 1950 (46) 2441.

§ 1-814. Assistance.

The Comptroller General shall employ such assistance as the General As-
sembly may provide.

1942 Code § 3135; 1950 (46) 2441.

§ 1-815. Record of General Assembly appropriations and contingent accounts.

The Comptroller General shall keep a book in which all appropriations by
the General Assembly shall be entered, with all payments made under them ;

he shall also keep another book, properly indexed, in which he shall enter all

contingent accounts allowed by the General Assembly and the time at which
payment on the same shall be made.

1942 Code § 3136; 1932 Code § 3136: Civ. C. '22 § 832; Civ. C. '12 § 747; Civ. C. '02 § 673;
G. S. 530; R. S. 589; 1834 (6) 511; 1889 (20) 367.

§ 1-816. Report of county taxes.

He shall prepare and present to the General Assembly, at an early period in

every session, a correct and detailed statement of all the taxes, real and per-

sonal, for which each of the counties of the States shall be liable under the tax

Acts of each year. He shall, at the same time, report the amount of the local

taxes collected in each county.

1942 Code § 3146; 1932 Code § 3146; Civ. C. '22 § 842; Civ. C. '12 § 754; Civ. C. '02 § 680;
G. S. 536; R. S. 596; 1808 (5) 567; 1859 (12) 746.

§ 1-817. Report on all moneys due the State.

He shall lay before the General Assembly, with his annual report, a state-

ment of all moneys due to the State.

1942 Code § 3147; 1932 Code § 3147; Civ. C. '22 § 843; Civ. C. '12 § 755; Civ. C. '02 § 681;
G. S. 537; R. S. 597; 1818 (6) 108.

§ 1-818. Report of names of pensioners.

He shall make to the General Assembly an annual report of the names of

the pensioners of the State.
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1942 Code § 3149; 1932 Code § 3149; Civ. C. '22 § 845; Civ. C. '12 § 757; Civ. C. '02 § 683;

G. S. 539; R. S. 599; 1835 (6) 527.

§ 1-819. Unappropriated Treasury funds.

The Comptroller General shall report, annually, to the General Assembly

his transactions in regard to unappropriated funds in the State Treasury.

1942 Code § 3150; 1932 Code § 3150; Civ. C. '22 § 846; Civ. C. '12 § 758; Civ. C. '02 § 684;

G. S. 540; R. S. 600; 1803 (5) 458.

§ 1-820. Duplicate books of Treasurer; report to General Assembly.

The Comptroller General shall keep a set of books exhibiting the separate

transactions of the State Treasury. Such set of books shall be a transcript of

the books of the Treasury, constituting a complete check upon that office. And
the Comptroller shall, in addition to the exhibits of cash transactions of the

Treasury, annually report to the General Assembly a balance sheet of the

books aforesaid, setting forth as well by whom debts are due to the State as

the amounts of those debts.

1942 Code § 3144; 1932 Code § 3144; Civ. C. '22 § 840; Civ. C. '12 § 752; Civ. C. '02 § 678;

G. S. 535; R. S. 594; 1834 (6) 511.

§ 1-821. Must superintend transfer of books and money by Treasurer to suc-

cessor.

He shall personally superintend, except in the event of his being sick and

thereby rendered unable to attend, the transfer of money and papers from the

office of the State Treasurer to his successor and report to the General As-

sembly thereon at their next session.

1942 Code § 3138; 1932 Code § 3138; Civ. C. '22 § 834; Civ. C. '12 § 749; Civ. C. '02 § 675;

G. S. 532; R. S. 591; 1801 (5) 409.

§ 1-822. Vouchers of State Treasurer.

The Comptroller General shall between the first and tenth day of each month
examine the vouchers in the office of the State Treasurer for all payments made
by the Treasurer during the preceding month.

1942 Code § 3136; 1932 Code § 3136; Civ. C. '22 § 832; Civ. C. '12 § 747; Civ. C. '02 § 673;

G. S. 530; R. S. 589; 1834 (6) 511; 1889 (20) 367.

§ 1-823. Payments by Treasurer on his warrant.

All payments by the State Treasurer, except for interest on the public debt

and the pay of officers, members and attaches of the General Assembly, shall

be made on warrants drawn by the Comptroller General, and the vouchers for

the same must be filed in his office.

1942 Code § 3140; 1932 Code § 3140; Civ. C. '22 § 836; Civ. C. '12 § 751; Civ. C. '02 § 677;

G. S. 534; R. S. 593; 1876 (16) 91; 1916 (29) 927.

Surplus funds in State Treasurer's hands claim for unpaid salary. Grimball v. Beat-

are applicable to payment of circuit judge's tie, 174 S. C. 422, 177 S. E. 668.

§ 1-824. When warrants written off.

All warrants issued by the Comptroller General for the payment of claims, if

not presented for payment within two years from date thereof, shall be writ-
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ten off of the books of the Comptroller General. But any warrant may be re-

issued upon satisfactory proof of nonpayment and loss.

1942 Code § 3140; 1932 Code § 3140; Civ. C. '22 § 836; Civ. C. '12 § 751; Civ. C. '02 § 677;

G. S. 534; R. S. 593; 1876 (16) 91; 1916 (29) 927.

§ 1-825. Lost warrants; duplicates.

In case any warrant issued by the Comptroller General shall be lost and fails

to reach the person to whom the same has been mailed, the Comptroller Gen-

eral shall, upon satisfactory proof to him of the fact of such loss and upon

receiving a bond in an amount double the sum for which the warrant was

drawn, issue to such person a duplicate warrant for the sum for which the orig-

inal warrant was drawn. The duplicate warrant shall state upon its face that

it is a duplicate and payable only in case the original warrant is unpaid. Such

duplicate warrant, duly endorsed, shall be sufficient for payment by the State

Treasurer.

1942 Code § 3142; 1932 Code § 3142; Civ. C. *22 § 838; 1921 (32) 114.

§ 1-826. Payments from State Treasury.

After the approval of the annual appropriation Act by the Governor, moneys
may be obtained from the State Treasury only by drawing vouchers upon the

Comptroller General. All vouchers, except for appropriated salaries, shall be

accompanied by a classified and itemized statement of expenditures showing

in each case the name of the payee and a list of articles purchased or services

rendered, together with a certified statement that such articles or services were

purchased or rendered exclusively for the purpose or activity for which the

appropriation was made. These statements of expenditures shall be prepared

on printed forms prescribed by the Comptroller General and they shall be pre-

pared in duplicate, the copy to be retained for the purpose of assisting in the

annual audit and as a permanent office record.

1942 Code §3141; 1932 Code § 3141; Civ. C. '22 § 837; 1921 (32) 114.

Cited in Grimball v. Beattie, 174 S. C.

422, 177 S. E. 668; Scroggie v. Bates, 213
S. C. 141, 48 S. E. (2d) 634.

§ 1-826.1. Systems of bookkeeping in county offices and examination of books.

The Comptroller General shall prescribe the system of bookkeeping to be

used in the offices of the governing bodies of counties, county boards of educa-

tion, county treasurers and county auditors of the State so that they shall

be uniform and in making his visits to witness the settlements of county

treasurers he shall examine the books of such offices and report the results

of his examination to the General Assembly.

1942 Code §2806; 1932 Code §2844; Civ. C. '22 §539; Civ. C. '12 §488; Civ. C. '02

§439; R. S. 370; 1893 (21) 401.

§ 1-827. Settlements with county treasurers.

The Comptroller General shall enter the abstracts for settlement with the

several county treasurers of the State in a book to be kept by him for such

purpose and shall enter therein all settlements made by such treasurers as to
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all taxes, State, school, county and special, and the same shall be a part of the

records of his office.

1942 Code § 3145; 1932 Code § 3145; Civ. C. '22 § 841; Civ. C. '12 § 753; Civ. C. '02 § 679;

R. S. 595; 1889 (20) 293.

§ 1-828. Measures against defaulting county treasurers.

The Comptroller General shall immediately commence and pursue against

all county treasurers reported by the State Treasurer as being in default in

making their returns such legal measures as will be best calculated to compel

an immediate compliance with the duty imposed upon them in regard to such

returns and shall enforce the performance of their duty generally by all legal

means. The Attorney General and the solicitor of the circuit in which such

default may occur shall conduct such legal proceedings when called upon to

do so by the Comptroller General.

1942 Code § 3152; 1932 Code § 3152; Civ. C. '22 § 848; Civ. C. '12 § 760; Civ. C. '02 § 686;

G. S. 543; R. S. 602; 1808 (5) 567.

§ 1-829. Accounts of all persons distributing public money.

He shall enter in books, kept for that purpose, such statements of the ac-

counts of persons having the distribution of public money, directed by law

to be rendered to him, as will enable him, at any time, to show how such

accounts stand between the parties, respectively.

1942 Code § 3153; 1932 Code § 3153; Civ. C. '22 § 849; Civ. C. '12 § 761; Civ. C. '02 § 687;

G. S. 545; R. S. 604; 1834 (6) 512.

§ 1-830. When to pay county auditors.

The Comptroller General shall not issue to any auditor his warrant for the

salary of such auditor until all abstracts and reports due from or by such

auditor have been filed in the office of the Comptroller General.

1942 Code § 3156; 1932 Code § 3156; Civ. C. '22 § 852; Civ. C. '12 § 768; Civ. C. '02 § 694;

G. S. 553; R. S. 611; 1876 (16) 194.

Article 7.

State Treasurer.

§ 1-841. Salary and clerks.

The State Treasurer shall receive a salary at the rate of seven thousand

five hundred dollars per annum. He shall employ a chief clerk and two book-

keepers.

1942 Code § 3159; 1932 Code § 3159; Civ. C. '22 § 854; Civ. C. '12 § 770; Civ. C. '02 § 696;

G. S. 555; R. S. 613; 1879 (17) 128; 1893 (21) 416; 1919 (31) 4; 1924 (33) 1182; 1948 (45)

1716.

§ 1-842. Bond.

The Treasurer shall, before entering on the duties of his office, give bond

with two or more good and sufficient sureties approved by the Governor,
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with a condition for the faithful discharge of his duties and in the penal sum
of ninety thousand dollars.

1942 Code § 3160; 1932 Code § 3160; Civ. C. '22 § 855; Civ. C. '12 § 771; Civ. C. '02 § 697;

G. S. 556; R. S. 614; 1865 (13) 350.

§ 1-843. Office hours.

The Treasurer shall keep open and attend in his office from nine o'clock in

the morning until two in the afternoon every day, Sundays, public holidays

and the two succeeding days to Christmas excepted.

1942 Code § 3161; 1932 Code § 3161; Civ. C. '22 § 856; Civ. C. '12 § 772; Civ. C. '02 § 69S;

G. S. 557; R. S. 615; 1801 (5) 411.

§ 1-844. Duplicate receipts.

The Treasurer, on receiving money from the county treasurers on account

of State taxes and phosphate companies on account of phosphate royalty or

from any other person whomsoever on any account, shall issue duplicate re-

ceipts for the same, one of which shall be designated the original and the other

the duplicate. The original shall be held by the person making the payment

of the money to the Treasurer, for his protection, and the duplicate shall be

immeditaely sent to the Comptroller General of the State by the Treasurer,

who shall from such duplicate receipt make up a cash book upon which he

shall charge the Treasurer with having received the amount so evidenced by

such duplicate receipt. The Treasurer shall designate on the face of each re-

ceipt on what account the money has been paid, so that the Comptroller

General may be enabled to charge the Treasurer separately with such amounts.

If the Treasurer shall neglect to furnish receipts as aforesaid, he shall forfeit

and pay a sum not exceeding two hundred dollars, nor less than fifty dollars,

to be recovered in any court having jurisdiction thereof, and the Comptroller

General, upon information made to him. shall take the necessary measures

to cause the same to be recovered.

1942 Code § 3175; 1932 Code § 3175; Civ. C. ' 22 § 870; Civ. C. '12 § 788; Civ. C. '02 § 714;

G. S. 572; R. S. 630; 1S89 (20) 366; 1905 (24) 969.

§ 1-845. Duties as to defaulting county treasurers.

Any county treasurer who shall neglect to pay over to the Treasurer the

amount in his hands belonging to the State or for which he has made himself

liable, as required by law, shall be liable to be committed to jail by warrant

from the Treasurer. Any such warrant shall be directed to all the sheriffs of

the State, who shall be bound in their several counties to yield strict obedience

to the same, under penalty of liability for neglect of duty. Any such county

treasurer shall remain in strict custody until he shall have rendered a full

account and paid over the taxes for which he is accountable.

1942 Code § 3168; 1932 Code § 3168; Civ. C. '22 § 863; Civ. C. '12 § 781; Civ. C. '02 § 707;

G. S. 564; R. S. 623; 1788 (5) 54.

§ 1-846. Charging county treasurer with interest.

If any treasurer shall refuse or neglect to pay the taxes received by him

within the time required by law, the State Treasurer shall, in addition to the
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coercive power which he now possesses, charge the county treasurer with

interest, at the rate of five per cent per month, from the time he ought to have

paid the taxes to the time of payment.

1942 Code § 3169; 1932 Code § 3169; Civ. C. '22 § 864; Civ. C. '12 § 782; Civ. C. '02 § 708;

G. S. 565; R. S. 624: 1843 (111 247.

§ 1-847. Report of names of defaulting county treasurers.

The Treasurer shall report to the General Assembly, at its annual session,

every instance of default in the county treasurers and state particularly the

means which he has made use of against such defaulters, so that the General

Assembly may be fully informed of any omission of duty, wheresoever and by

whomsoever, in the punctual and due collection of taxes.

1942 Code § 3170; 1932 Code § 3170; Civ. C. '22 § 865; Civ. C. '12 § 783; Civ. C. '02 § 709;

G. S. 566, R. S. 625; 1824 (6) 259.

§ 1-848. Proceedings against such treasurers.

The Treasurer shall instruct the Attorney General and solicitors to proceed

against all such defaulters, as soon as such defaults occur. And he shall en-

force all legal means against defaulting county treasurers; in failure whereof,

he shall be held to make good any loss which the State may sustain thereby

and be, moreover, liable to be deemed guilty of a violation of his official duty.

1942 Code § 3170; 1932 Code § 3170; Civ. C. '22 § 865; Civ. C. '12 § 783; Civ. C. '02 § 709;

G. S. 566, R. S. 625; 1824 (6) 259.

§ 1-849. Blank.

§ 1-850. Blank.

§ 1-851. Account in books for each appropriation.

The Treasurer shall raise an account in the Treasury books in every instance

for the several appropriations made by the General Assembly, so that the ap-

propriations of money and application thereof conformably thereto may ap-

pear clearly and distinctly on the Treasury books.

1942 Code § 3173; 1932 Code § 3173; Civ. C. '22 § 868; Civ. C. '12 § 786; Civ. C. '02 § 712;

G. S. 570; R. 3. 628; 1803 (5) 458.

§ 1-852. Blank.

§ 1-853. Blank.

§ 1-854. Writing off unpaid check two years old.

Jf any check issued by the Treasurer for the payment of claims shall not be

presented for payment within two years from the date thereof, the amount
thereby represented shall be covered back into the State Treasury and such

check written off of the books of the Treasurer. But any check may be re-

issued upon satisfactory proof of nonpayment.

1942 Code § 3177; 1932 Code § 3177; Civ. C. '22 § 872; Civ. C. '12 § 790; 1904 (24) 498.
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§ 1-855. Publication of quarterly statements.

The Treasurer shall publish, quarterly, in one daily paper in the city of

Columbia a statement showing the amount of money on hand and in what
banks the same is deposited and the respective funds to which the same be-

longs.

1942 Code § 3181; 1932 Code § 3181; Civ. C. '22 § 876; Civ. C. '12 § 794; 1903 (24) 21.

§ 1-856. How State institutions must draw appropriations.

The appropriation made for a State institution shall be paid to the treasurer

of the institution, who shall be a bonded officer, the amount of the bond not to

be less than the amount to be drawn at any one time and to be fixed by the gov-

erning board. The bond shall be approved by the Attorney General as to its

form and execution and by the Governor as to its sufficiency and shall be

filed with the State Treasurer. The treasurer of the institution shall draw
his receipt warrant monthly upon the Comptroller General for the amount
needed. Such receipt warrant shall be countersigned by the president or

superintendent of the institution and have attached thereto an itemized sworn

statement showing the purposes in detail for which the money to be drawn
is to be used during the month covered by the warrant. All money for other

purposes shall be drawn only when actually owing and due.

Upon the receipt by the Comptroller General of the receipt warrant, signed

and countersigned and with the statement attached as above provided, the

Comptroller General, shall issue his warrant on the State Treasurer in favor

of the treasurer of the institution for the amount drawn, and the State Treas-

urer shall pay the same, the amount thereof to be charged to the appropria-

tion account of such institution by the Comptroller General and the State

Treasurer.

1942 Code § 3186; 1932 Code § 3186; Civ. C. '22 § 880; Civ. C. '12 § 801; Civ. C. '02 § 724;

1900 (23) 356.

§ 1-857. Payment of appropriations to meet ordinary expenses.

The several amounts appropriated from year to year to meet the ordinary

expenses of the State shall be paid by the Treasurer out of the usual income of

the State and any unexpended balance in his hands not otherwise appropriated,

in the manner prescribed by § 1-823, and conformably with the terms of §§
1-857 to 1-861.

1942 Code § 3189; 1932 Code § 3189; Civ. C. '22 § 885; Civ. C. '12 § 805; 1909 (26) 280.

Surplus funds in State Treasurer's hands claim for unpaid salary. Grimball v. Beat-

are applicable to payment of circuit judge's tie, 174 S. C. 422, 177 S. E. 668.

§ 1-858. Salaries paid monthly.

The amount specified for salaries and clerical services of the officers and

employees of the State shall be paid in monthly installments.

1942 Code § 3190; 1932 Code § 3190; Civ. C. '22 § 886; Civ. C. '12 § 804; 1909 (26) 280.

Cited in Grimball v. Beattie, 174 S. C.

422, 177 S. E. 668.

§ 1-859. Moneys for erection of State college buildings.

All moneys appropriated to provide buildings for any of the State colleges
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shall remain in the State Treasury until the same shall be needed for the

actual erection of the respective buildings for which the appropriations are

made.

1942 Code § 3201; 1932 Code § 3201; Civ. C. '22 § 898; Civ. C. '12 § 818; 1909 (26) 282.

§ 1-860. Blank.

§ 1-861. Mode of payment of appropriations when no direction given.

When no direction is given herein as to the manner in which a specific ap-

propriation shall be paid, the same shall be paid under the direction of the

Governor and the Attorney General in such manner as will safeguard the in-

terests of the State.

1942 Code § 3210; 1932 Code § 3210; Civ. C. '22 § 907; Civ. C. '12 § 832; 1909 (26) 286.

§ 1-862. Daily reports to Comptroller General.

The State Treasurer shall, at the close of business on each day, send to the

Comptroller General a report of all moneys paid out by him, to whom paid and

on what account, except that paid upon warrants of the Comptroller General.

1942 Code § 3176; 1932 Code § 3176; Civ. C. '22 § 871; Civ. C. '12 § 789; Civ. C. '02 § 715;

G. S. S72a; R. S. 631; 1889 (20) 366.

§ 1-863. Monthly report to Comptroller of cash transactions, etc.

The State Treasurer shall, at the end of every month, report to the Comptrol-

ler General an accurate statement of the cash transactions of the Treasury, of

every description, stating therein every sum of money received or paid away
in behalf of the State, particularizing the person and his office of whom re-

ceived and to whom paid, as also on what account received and for what pur-

pose paid.

He shall, at all times, when required by the Comptroller General, produce

to him satisfactory statements of the cash in hand and furnish him promptly

with the official information, duly certified, relative to any matter connected

with the revenue and finance of the State.

1942 Code § 3167; 1932 Code § 3167; Civ. C. '22 § 862; Civ. C. '12 § 779; Civ. C. '02 § 705;

G. S. 562; R. S. 622; 1801 (5) 409; 1803 (5) 458.

§ 1-864. Fund for insurance and postage on securities in transit.

The State Treasurer may set up from any funds now in his office the sum of

twenty-five dollars, which shall be used as a perpetual fund for the purpose of

paying postage and insurance on securities in transit. All payments from this

fund shall be reimbursed as the postage and insurance are collected from the

bank or banks to whom the securities are sent.

1942 Code § 3212; 1932 (37) 1310.

Cited in Grimball v. Beattie, 174 S. C.

422, 177 S. E. 668.
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Article 8.

State Auditor.

§ 1-881. Selection; assistants.

The State Budget and Control Board shall select the State Auditor who shall

select any necessary assistants in conformity with the appropriations therefor.

1942 Code § 3222-1; 1933 (38) 297; 1950 (46) 2353.

Cross reference.—As to issuance of cer-

tificate by Board of Examiners of Public

Accountants to State Auditor, see § 56-16.

§ 1-882. Examination of financial affairs of certain officers and institutions.

The State Auditor shall examine at least once each year the books, accounts,

receipts, disbursements, vouchers and records of all State officers charged with

the receipt and expenditure of public funds and of all State educational, char-

itable and penal institutions for the support of which the State contributes by

an appropriation or provision of law.

1942 Code § 3222-2; 1932 Code § 7846; Civ. C. '22 § 3979; 1915 (29) 162; 1933 (38) 297;
1950 (46) 2353.

§ 1-883. Report.

The State Auditor shall, on or before the thirtieth day of June in each year,

file with the Governor his report of the condition of each such State officer and

institution, showing:

(1) The amount received from all sources by each
;

(2) The amount expended by each ;

(3) The nature of the vouchers for such expenditures;

(4) Whether the expenditures were authorized by law ; and

(5) Any irregularities which may have been recorded by his examination.

The report may be referred by the Governor to the General Assembly.

1942 Code § 3222-2; 1932 Code § 7846; Civ. C. '22 § 3979; 1915 (29) 162; 1933 (38) 297;
1950 (46) 2353.
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Title 2.

Aeronautics.*

Chap. 1. General Legal Principles, §§ 2-1 to 2-22.

2. Uniform State Aeronautical Regulatory Law, §§ 2-51 to 2-77.

3. Airports Generally, §§ 2-101 to 2-133.

4. Particular Airports, §§ 2-201 to 2-478.

Article 1.

Uniform State Law for Aeronautics.

Sec.

2-1. Citation.

2-2. Definitions.

2-3. Sovereignty.
2-4. Ownership.
2-5. Flights and landings.

2-6. Liability for damages.
2-7. Collisions.

2-8. Crimes and torts.

2-9. Contracts.

CHAPTER 1.

General Legal Principles.

Sec.

2-10. Trick flying and other misuse of air-

craft.

2-11. Hunting from aircraft.

2-12. Construction.

Article 2.

Miscellaneous Provisions.

2-21. Liability of owners and operators

generally to guests.

2-22. Liability of public carriers.

Article 1.

Uniform State Laiv for Aeronautics.

§ 2-1. Citation.

This article may be cited as the Uniform State Law for Aeronautics.

1942 Code § 7111; 1932 Code § 7111; 1929 (36) 220.

§ 2-2. Definitions.

In this article, "aircraft" includes balloon, airplane, hydroplane, and every

other vehicle used for navigation through the air. A hydroplane, while at rest

on water and while being operated on or immediately above water, shall be

governed by the rules regarding water navigation; while being operated

through the air otherwise than immediately above water, it shall be treated

as an aircraft. "Aeronaut" includes aviator, pilot, balloonist and every other

person having any part in the operation of aircraft while in flight. "Passenger"

includes any person riding in an aircraft but having no part in its operation.

1942 Code § 7100; 1932 Code § 7100; 1929 (36) 220.

* As to air raid precautions, see §§ 44-421 to 44-428.
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§ 2-3. Sovereignty.

Sovereignty in the space above the lands and waters of this State is de-

clared to rest in the State, except where granted to and assumed by the

United States pursuant to a constitutional grant from the people of this State.

1942 Code § 7101; 1932 Code § 7101; 1929 (36) 220.

§ 2-4. Ownership.

The ownership of the space above the lands and waters of this State is

declared to be vested in the several owners of the surface beneath, subject

to the right of flight described in § 2-5.

1942 Code § 7102; 1932 Code § 7102; 1929 (36) 220.

§ 2-5. Flights and landings.

Flight in aircraft over the lands and waters of this State is lawful, unless

at such a low altitude as to interfere with the then existing use to which

the land or water, or the space over the land or water, is put by the owner

or unless so conducted as to be imminently dangerous to persons or property

lawfully on the land or water beneath. The landing of an aircraft on the

lands or waters of another without his consent is unlawful, except in the case

of a forced landing. For damages caused by a forced landing, however, the

owner or lessee of the aircraft or the aeronaut shall be liable, as provided in

§2-6.

1942 Code § 7103; 1932 Code § 7103; 1929 (36) 220.

§ 2-6. Liability for damages.

The owner of every aircraft which is operated over the land or waters of

this State is absolutely liable for injuries to persons or property on the land

or water beneath caused by ascent, descent or flight of the aircraft or the

dropping or falling of any object therefrom, whether such owner was negli-

gent or not, unless the injury is caused in whole or in part by the negligence

of the person injured or of the owner or bailee of the property injured. If

the aircraft is leased at the time of the injury to person or property both

owner and lessee shall be liable and they may be sued jointly or either or

both of them may be sued separately. An aeronaut who is not the owner or

lessee shall be liable only for the consequences of his own negligence. The
injured person or owner or bailee of the injured property shall have a lien

next in priority to the lien for State and county taxes on the aircraft causing

the injury to the extent of the damage caused by the aircraft or object falling

from it. A chattel mortgagee, conditional vendor or trustee under an equip-

ment trust of any aircraft out of possession shall not be deemed an owner
or lessee within the provisions of this section.

1942 Code § 7104; 1932 Code § 7104; 1929 (36) 220; 1946 (44) 1371.

§2-7. Collisions.

Subject to the provisions of §2-21, the liability of the owner of one air-

craft to the owner of another aircraft, or to aeronauts or passengers on either
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aircraft, for damage caused by collision on land or in the air shall be de-

termined by the rules of law applicable to torts on land.

1942 Code § 7105; 1932 Code § 7105; 1929 (36) 220.

§ 2-8. Crimes and torts.

All crimes, torts and other wrongs committed by or against an aeronaut or

passenger while in flight over this State shall be governed by the laws of

this State; and the question whether damage occasioned by or to an aircraft

while in flight over this State constitutes a tort, crime or other wrong by or

against the owner of such aircraft shall be determined by the laws of this

State.

1942 Code § 7106; 1932 Code § 7106; 1929 (36) 220.

§ 2-9. Contracts.

All contractual and other legal relations entered into by aeronauts or passen-

gers while in flight over this State shall have the same effect as if entered into

on the land or water beneath.

1942 Code § 7107: 1932 Code § 7107; 1929 (36) 220.

§ 2-10. Trick flying and other misuse of aircraft.

Any aeronaut or passenger who, while in flight over a thickly inhabited area

or over a public gathering within this State, shall engage in trick or acrobatic

Hying or in any acrobatic feat or shall, except while in landing or taking off,

fly at such a low level as to endanger the persons on the surface beneath or

drop any object except loose water or loose sand ballast shall be guilty of a

misdemeanor and punishable by a fine of not more than one hundred dollars,

or imprisonment for not more than thirty days, or both.

1942 Code §§ 1130, 7108; 1932 Code §§ 1130. 7108; 1929 (36) 220.

§2-11. Hunting from aircraft.

Any aeronaut or passenger who, while in flight within this State, shall in-

tentionally kill or attempt to kill any birds or animals shall be guilty of a mis-

demeanor and punishable by a fine of not more than one hundred dollars, or by
imprisonment for not more than thirty days, or both.

1942 Code § 7109; 1932 Code § 7109; 1929 (36) 220.

§ 2-12. Construction.

This article shall be so interpreted and construed as to effectuate its general

purpose to make uniform the law of those States which enact substantially

identical legislation and to harmonize, as far as possible, with federal laws

and regulations on the subject of aeronautics.

1942 Code § 7110; 1932 Code § 7110; 1929 (36) 220.

Article 2.

Miscellaneous Provisions.

§ 2-21. Liability of owners and operators generally to guests.

No person transported by the owner or operator of an airship as his guest

[ISC Code]—

7
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without payment for such transportation shall have a cause of action for

damages against such airship, its owner or operator for injury, death or loss

in case of accident unless such accident shall have been intentional on the

part of such owner or operator or caused by his heedlessness or his reckless

disregard of the rights of others.

1942 Code § 5908; 1932 Code § 5908; 1930 (36) 1164; 1935 (39) 356.

Cross reference.—For construction of

similar section relating to motor vehicles,

see note to § 46-801.

§ 2-22. Liability of public carriers.

Section 2-21 shall not relieve a public carrier of responsibility for any in-

juries sustained by a passenger being transported by such public carrier.

1942 Code § 5908; 1932 Code § 5908; 1930 (36) 1164; 1935 (39) 356.

CHAPTER 2.

Uniform State Aeronautical Regulatory Law.

Sec. Sec.

2-51. South Carolina Aeronautics Commis- 2-61. Closing airports, air schools, etc.

sion; membership and terms. 2-62. Investigations and hearings.

2-51.1. Same: oath, chairman, meetings and 2-63. Testimony obtained during investiga-

duties. tions; commissioners and employees
2-52. Director of aeronautics; additional not required to testify.

employees; compensation. 2-64. Rules and regulations.

2-53. Definitions. 2-65. Rules and regulations kept on file; an-

2-54. Offices; expenses.
f

nual reports.

2-55. Duties and powers of Commission. 2-66. Enforcement; public departments to

2-56. Development of aviation; establish- cooperate.

ment and operation of airports, etc. 2-67. Inspection for enforcement purposes.

2-57. Aircraft must be licensed by United 2-68. Reasons for certain orders to be

States; exceptions; waiver. stated.

2-58. Pilots must be licensed by United 2-69. Service of orders.

States; exceptions. 2-70. Appeal from orders.

2-59. Pilot's license, aircraft license; dis- 2-71. Procedure on appeal.

play; duty of defendants in prosecu- 2-72. Rights waived if no appeal.

tions. 2-73. Penalty.

2-60. Commission to approve airports, air 2-74. Exemptions.
schools, etc. 2-75. State aviation fund.

2-60.1. Provisions inapplicable to govern- 2-76. Use of receipts to defray expenses,

ment airports. 2-77. Short title.

§ 2-51. South Carolina Aeronautics Commission; membership and terms.

The South Carolina Aeronautics Commission shall consist of seven members
to be appointed in the following manner : one member shall be appointed by the

Governor from each of the Congressional Districts of the State, each of whom
shall serve for a term of four years and until his successors is appointed and

duly qualified. One member shall be appointed from the State at large by the

Governor, who shall serve for a term of six years and until his successor is

appointed and duly qualified. The Governor shall not appoint to membership

on the Aeronautics Commission any person who has, directly or indirectly, any
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monetary interest in commercial aeronautics. The Governor may fill vacancies

in the office of commissioner for the unexpired term.

1942 Code § 7112-4; 1935 (39) 447; 1946 (44) 1713.

§ 2-51.1. Same ; oath, chairman, meetings and duties.

The commissioners shall take the oath of office provided by the Constitution

and the oath prescribed by law for said officers. The members of the Commis-
sion shall elect a chairman, who shall serve during the term of his appointment.

The Commission shall meet in Columbia at least once each month, at such time

and place as it may fix. No business shall be transacted by the Commission

except in regular meetings or a special called meeting after due notice, including

a statement of the purpose of the meeting, is given to each member. All of

the duties and powers devolved by law upon the former Aeronautics Commis-
sion are hereby devolved upon the South Carolina Aeronautics Commission

herein created.

1942 Code § 7112-4; 1935 (39) 447; 1946 (44) 1713.

§2-52. Director of aeronautics; additional employees; compensation.

The Commission shall employ a director of aeronautics who, in order to

qualify for the position, must hold a transport pilot's license and an aero-

plane and engine mechanic's license, issued by the United States Govern-

ment, and may employ such clerical and other employees and assistants as

it may deem necessary for the proper transaction of its business and fix their

salaries. No salary shall exceed the sum of three hundred dollars per month.

Each commissioner, the director of aeronautics and the employees of the

Commission shall be reimbursed for all actual and necessary traveling ex-

penses and disbursements incurred by them in the discharge of their official

duties.

1942 Code § 7112-6; 1935 (39) 447.

§ 2-53. Definitions.

When used in this chapter:

(1) "Aeronautics" means the act or practice of the art and science of trans-

portation by aircraft, of operation, construction, repair or maintenance of air-

craft, airports, landing fields, landing strips or air navigation facilities or of

air instruction

;

(2) "Aircraft" means any contrivance now known or hereafter invented,

used or designed for navigation of or flight in the air;

(3) "Public aircraft" means an aircraft used exclusively in governmental

service, including military and naval aircraft, or of any state or territory

thereof;

(4) "Civil aircraft" means any aircraft other than a public aircraft;

(5) "Airport" means any area, either of land or water, which is used or

which is made available for the landing and take-off of aircraft, whether or

not it provides facilities for the shelter, supply and repair of aircraft, and which
meets the minimum requirements as to size, design, surface marking, equip-

ment and management that may from time to time be provided by the South

Carolina Aeronautics Commission;
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(6) "Landing strip" means an area, either of land or water, which is avail-

able for the landing and take-off of aircraft having not less than one hundred
feet of usable width and not less than one thousand feet of usable length, the

use of which shall, except in case of emergency, be only as provided from time

to time by the regulations of the South Carolina Aeronautics Commission

;

(7) "Person" means any individual, association, co-partnership, firm, com-
pany, corporation or other association of individuals

;

(8) "Air instruction" means the imparting of aeronautical information in

any air school, flying club or by any aviation instructor;

(9) Any person engaged in giving instruction or offering to give instruction

in aeronautics, either in flying or ground subjects, or both, for or without

hire or reward and advertising, representing or holding himself out as giving

or offering to give such instruction shall be termed and considered an "air

school" ;

(10) Any person other than an individual who, neither for profit nor reward,

owns, leases or uses one or more aircraft for the purpose of instruction,

pleasure or both, shall be termed and considered a "flying club"
;

(11) "Aviation instructor" means any individual engaged in giving instruc-

tion, or offering to give instruction, in aeronautics, either in flying or ground

subjects, or both, for or without hire or reward, without advertising such oc-

cupation, without calling his facilities an "air school" or anything equivalent

thereto and without employing or using other instructors ; and

(12) "Aviation gasoline" means gasoline manufactured exclusively for use

in airplanes and sold for such purposes.

1942 Code § 7112; 1935 (39) 447.

§2-54. Offices ; expenses.

The State Budget and Control Board shall provide, as soon as practicable,

suitable offices for the Commission in the city of Columbia and the Commis-
sion may maintain offices in any other city in the State that the Commission
may designate and may incur the necessary expense for the office furniture,

stationery, printing, incidental expenses and other expenses necessary for

the enforcement of this chapter and the general promotion of aeronautics

within the State.

1942 Code § 7112-7; 1935 (39) 447.

§ 2-55. Duties and powers of Commission.

The Commission shall foster air commerce within the State and the Com-
mission shall have supervision over the aeronautical activities and facilities

within the State. Such authority shall include supervision and control over

all airports, landing fields, landing strips, air instruction, air parking, air bea-

cons and all other air navigation facilities. Accordingly, the Commission may
prescribe such reasonable rules and regulations as it may deem necessary and

advisable for the public safety and for the promotion of aeronautics governing

the designing, laying out, location, building, equipping, operation and use of

all airports, landing fields or landing strips. The Commission may further

prescribe such reasonable rules and regulations as it may deem necessary gov-

100



§ 2-56 Aeronautics § 2-57

erning the curriculum, equipment, personnel and operation and management

of all air instruction, for the purpose of protecting the health and safety of

students receiving or to receive such instruction and insuring, so far as may-

be, the public safety through the proper training and instruction of student

aviators. The Commission may further prescribe such reasonable rules and

regulations as it may deem necessary and advisable for the public safety and

the safety of those engaged in aeronautics and for the promotion of aeronautics

governing the establishment, location, maintenance and operation of all air

markings, air beacons and other air navigation facilities. The Commission
may further prescribe such reasonable air traffic rules and regulations as it

shall deem necessary for public safety and the safety of those engaged in aero-

nautics and for the promotion of aeronautics; provided, however, that no rules

or regulations prescribed by the Commission under the authority of this sec-

tion shall be inconsistent with the then current federal legislation governing

aeronautics and the regulations duly promulgated thereunder.

1942 Code § 7112-8; 1935 (39) 447.

Cross reference.—For rules and regula- nautics Commission, in Volume 7 of this

tions promulgated under authority of this Code,
section, see Rules and Regulations, Aero-

§2-56. Development of aviation; establishment and operation of airports, etc.

The Commission shall assist in the development of aviation and aviation

facilities within the State for the purpose of safeguarding the interest of those

engaged in all phases of the industry and of the general public and of pro-

moting aeronautics.

The Commission may cooperate with any county or municipality in the es-

tablishment, maintenance and operation of airports, landing fields or emer-

gency landing strips and may do so in cooperation with other states or with

any federal agency.

1942 Code § 7112-9; 1935 (39) 447.

§2-57. Aircraft must be licensed by United States; exceptions; waiver.

The public safety requiring and the advantages of uniform regulation mak-
ing it desirable in the interest of aeronautical progress that aircraft operat-

ing within this State should conform with respect to design, construction and
airworthiness to the standards prescribed by the United States Government
with respect to navigation of civil aircraft subject to its jurisdiction, it shall

be unlawful for any person to operate, pilot or navigate, or cause or authorize

to be operated, piloted or navigated, any aircraft within the State unless such

aircraft has an appropriate effective license, issued by the government of the

United States; provided, however, that this restriction shall not apply to public

aircraft of the United States or of any State, territory or possession thereof

or to aircraft licensed by a foreign country with which the United States has a

reciprocal agreement covering the operations of such licensed aircraft ; and
provided, further, that the South Carolina Aeronautics Commission may, in

its discretion, waive this provision in the interest of a non-passenger-carrying

flight solely for inspection or test purposes.

1942 Code § 7112-1; 1935 (39) 447.
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§ 2-58. Pilots must be licensed by United States ; exceptions.

The public safety requiring and the advantages of uniform regulation mak-

ing it desirable in the interest of aeronautical progress that a person engaging

within this State in navigating aircraft in any form of navigation shall have

the qualifications necessary for obtaining and holding a pilot's license issued

by the government of the United States, it shall be unlawful for any person

to pilot any aircraft in this State unless such person is the holder of a correct

effective pilot's license issued by the government of the United States ; pro-

vided, however, that this restriction shall not apply to those persons operating

public aircraft of the United States or public aircraft of any State, territory

or possession thereof or operating any aircraft licensed by a foreign country

with which the United States has a reciprocal agreement covering the op-

eration of such licensed aircraft.

1942 Code § 7112-2; 1935 (39) 447.

§2-59. Pilot's license; aircraft license; display; duty of defendants in prose-

cutions.

The certificate of the license required for pilots shall be kept in the personal

possession of the licensee when he is operating aircraft within this State and

must be presented for inspection upon the demand of any passenger, any

peace officer of this State, any authorized official or employee of the South

Carolina Aeronautics Commission or any official manager or person in charge

of any airport in this State upon which he shall land ; or upon the reasonable

request of any other person. The aircraft license must be carried in the air-

craft at all times and must be conspicuously posted therein where it may be

readily seen by passengers or inspectors; and the license must be presented

for inspection upon the demand of any passenger, any peace officer of this

State, any authorized official or employee of the South Carolina Aeronautics

Commission or any official, manager or person in charge of any airport in this

State upon which it shall land; or upon the reasonable request of any other

person. In any criminal prosecution under any of the provisions of this chap-

ter a defendant who relies for his justification upon a license of any kind shall

have the burden of proving that he is properly licensed or is the possessor of

a proper license, as the case may be, and the fact of non-issuance of such li-

cense may be evidenced by a certificate signed by the official having power of

issuance, or his deputy, under seal of office, stating that he has made diligent

search in the records of his office and that from the records it appears that no

such license was issued up to the date of the making of such certificate.

1942 Code § 7112-3; 1935 (39) 447.

§ 2-60. Commission to approve airports, air schools, etc.

It shall be unlawful for any airport, landing field, air school, flying club, air

beacon or other air navigation facility to be used or operated without the

approval of the Commission. All proposed airports, landing fields, air schools,

flying clubs, air beacons or other air navigation facilities shall first be approved

by the Commission before they or any of them shall be used or operated.

The Commission may issue a certificate of its approval in each case.

1942 Code §7112-10; 1935 (39) 447.
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§ 2-60.1. Provisions inapplicable to government airports.

No license, rule, order or regulation promulgated under the authority

of this chapter shall apply to airports, landing fields, air beacons, air markings

or other air navigation facilities owned or operated by the government of the

United States, of the State or of any county or municipality of this State.

1942 Code § 7112-10; 1935 (39) 447.

§ 2-61. Closing airports, air schools, etc.

In any case in which the Commission may deem it necessary it may order

the closing of any airport or landing field or order any air school, flying club,

air beacon or other air navigation facility to cease operations until it shall have

complied with the requirements laid down by the Commission.

1942 Code § 7112-15; 1935 (39) 447.

§ 2-62. Investigations and hearings.

The Commission or any commissioner or officer designated by the Commis-
sion shall have power to hold investigations, inquiries and hearings concerning

matters covered by the provisions of this chapter and all accidents in aeronau-

tics within this State. All hearings conducted by the Commission shall be

open to the public. Each Commission and every officer of the Commission des-

ignated by it to hold any inquiry, investigation or hearing shall have the power

to administer oaths and affirmations, certify to all official acts, issue subpoenas

and compel the attendance and testimony of witnesses and the production of

papers, books and documents. In case of failure to comply with any subpoena

or order issued under authority of this chapter the Commission, or its author-

ized representative, may invoke the aid of any circuit court in this State. The
court may thereupon order the witness to comply with the requirements of

the subpoena or order to give evidence touching the matter in question. Any
failure to obey the order of the court may be punished by the court as a con-

tempt thereof.

1942 Code § 7112-11; 1935 (39) 447.

§ 2-63. Testimony obtained during investigations ; commissioners and em-
ployees not required to testify.

In order to facilitate the making of investigations by the Commission, in the

interest of the public safety and the promotion of aeronautics, the public in-

terest requires and it is therefore provided that the reports of investigations or

hearings, or any part thereof or any testimony given thereat, shall not be

admitted in evidence or used for any purpose in any suit, action or proceeding

growing out of any matter referred to in said investigation, hearing or report

thereof, except in case of criminal or other proceedings instituted by or in be-

half of the Commission under the provisions of this chapter ; nor shall any com-
missioner or employee of the Commission be required to testify to any facts

ascertained in, or information gained by reason of, his official capacity and,

further, no commissioner or employee of the Commission shall be required to

testify as an expert witness in any suit, action or proceeding involving any air-

craft.

1942 Code § 7112-12; 1935 (39) 447.
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§ 2-64. Rules and regulations.

The Commission shall have a seal and shall make such rules and regulations

for its administration, not inconsistent herewith, as it may deem expedient. It

may from time to time amend such rules and regulations.

1942 Code § 7112-5; 1935 (39) 447.

§ 2-65. Rules and regulations kept on file ; annual reports.

The Commission shall keep on file with the Secretary of State and at the

principal office of the Commission for public inspection a copy of all its rules

and regulations. On or before December 31st, in each year, the Commission
shall make to the Governor a full report of its proceedings for the year ending

December 1st in each year and may submit with such report such recommen-
dations pertaining to its affairs as seem to it to be desirable.

1942 Code § 7112-13; 1935 (39) 447.

§ 2-66. Enforcement ; public departments to cooperate.

The Commission, its members and employees and every county and munici-

pal officer charged with the enforcement of State and municipal laws shall en-

force and assist in the enforcement of this chapter. The Commission may also

in the name of the State enforce the provisions of this chapter by injunction in

the circuit courts of this State. Other departments and political subdivisions

of the State may also cooperate with the Commission in the development of

aeronautics and aeronautic facilities within the State.

1942 Code § 7112-14; 1935 (39) 447.

§ 2-67. Inspection for enforcement purposes.

To carry out the provision of this chapter the Commission and any officer,

State or municipal, charged with the duty of enforcing this chapter, may in-

spect and examine at reasonable hours any premises and the buildings and

other structures thereof where such airports, landing fields, air schools, flying

clubs, air beacons or other air navigation facilities are operated.

1942 Code § 7112-15; 1935 (39) 447.

§ 2-68. Reasons for certain orders to be stated.

In any case in which the Commission rejects an application for permission

to operate or establish an airport, landing field, air school, flying club, air

beacon or other air navigation facility or in any case in which the Commission

shall issue any order requiring certain things to be done, it shall set forth

its reasons therefor and shall state the requirements to be met before such

approval will be given or such order modified or changed.

1942 Code § 7112-15; 1935 (39) 447.

§ 2-69. Service of orders.

Any order made by the Commission pursuant to this chapter shall be served

upon the interested person by registered mail or in person before such order

shall become effective.

1942 Code § 7112-15; 1935 (39) 447.
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§ 2-70. Appeal from orders.

Any person against whom an order has been entered may within ten days

after the service thereof appeal to the circuit court of the county in which the

property affected by the order is located for the purpose of having the reason-

ableness or lawfulness of the order inquired into and determined.

1942 Code § 7112-16; 1935 (39) 447.

§ 2-71. Procedure on appeal.

The person taking the appeal shall file notice of intention to appeal with the

grounds thereof in the office of the clerk of such circuit court and summons
shall thereupon be issued by the clerk and shall be served upon the secretary

of the Commission. Upon the filing of the notice of intention to appeal with

the grounds thereof the appeal shall be docketed for trial no less than ten days

or more than thirty days after the service of the summons and shall be tried

by the circuit court without formal pleadings in term time or in vacation. Up-
on trial of the appeal the court shall hear evidence as to matters concerning

the order in question, the condition of the property in question and the manner
of its operation and shall enter judgment either affirming or setting aside the

order of the Commission ; or the court may remand the matter to the Commis-
sion for further hearing. The filing of the notice of intention to appeal with

the grounds thereof shall operate as a supersedeas.

1942 Code § 7112-17; 1935 (39) 447.

§ 2-72. Rights waived if no appeal.

If no appeal is taken from the order of the Commission within the period

fixed, the party against whom the order was entered shall be deemed to have

waived the right to have the reasonableness or lawfulness of the order re-

viewed by the court and there shall be no trial of that issue in any court in

which suit may be instituted for the penalty for failure to comply with the

order.

1942 Code § 7112-18; 1935 (39) 447.

^ §2-73. Penalty.

Any person failing to comply with the requirements or violating any of the

provisions of this chapter or the rules and regulations for the enforcement of

this chapter made by the Commission shall be guilty of a misdemeanor and

punishable by a fine of not more than five hundred dollars or by imprisonment

for not more than ninety days or both.

1942 Code § 7112-19; 1935 (39) 447.

§ 2-74. Exemptions.

The terms and provisions of this chapter shall not apply to unlicensed air-

craft engaged entirely in private flying and which do not engage in flying for

hire in any way.

1942 Code § 7112-24; 1935 (39) 447; 1938 (40) 1835.
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§ 2-75. State aviation fund.

All moneys received from licensing of airports, landing fields or air schools,

the tax on aviation gasoline and fees for other licenses issued under this chap-

ter shall be paid into the State Treasury and credited to the fund known as the

"State aviation fund."

1942 Code § 7112-20; 1935 (39) 447; 1937 (40) 595; 1938 (40) 1835.

Cited in State v. Query, 207 S. C. 500, 37

S. E. (2d) 241.

§ 2-76. Use of receipts to defray expenses.

Any moneys or fees coming into the hands of the Commission may be used

for the necessary expenses of the Commission essential to the carrying out of

this chapter but no overdraft shall be created by reason of any such expendi-

tures.

1942 Code § 7112-21; 1935 (39) 447.

§ 2-77. Short title.

This chapter may be cited as "The Uniform State Aeronautical Regulatory

Act."

1942 Code § 7112-25; 1935 (39) 447; 1938 (40) 1835.

CHAPTER 3.

Airports Generally.

Article 1.

Uniform Airports Act.

Sec.

2-101. Short title.

2-102. Establishment of airports.

2-103. Deemed a governmental purpose.

2-103.1. Acquisition of land by counties.

2-103.2. Method of condemning such lands.

2-104. Acquisition of property by condem-
nation or otherwise.

2-105. Air rights over private property.

2-106. Safety markers and lights.

2-107. One proceeding against various prop-

erty owners.
2-108. Parties unknown or having question-

able titles.

2-109. Service on known parties.

2-110. Contents of notice.

2-111. Hearing.
2-112. Payment.

Sec.

2-113. Same; controversy as to person en-

titled thereto.

2-114. Possession and appeal.

2-115. County board of directors as con-

demning board.

2-116. Powers as to such airports and land-

ing fields.

2-117. How purchase price raised.

2-118. Finances.

2-119. Local police regulations.

2-120. Intent and construction of article.

Article 2.

Regulations in Connection with

Certain Airports.

2-131. Protection of certain airfields.

2-132. Hearing prerequisite to effectiveness

of regulations.

'2-133. Penalties.

Article 1.

Uniform Airports Act.

2-101. Short title.

This article may be cited as the "Uniform Airports Act."

1942 Code § 7112-42; 1937 (40) 466.
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§ 2-102. Establishment of airports.

The South Carolina Aeronautics Commission and the municipalities, coun-

ties and other political subdivisions of this State may, separately or jointly,

acquire, establish, construct, expand, own, lease, control, equip, improve, main-

tain, operate, regulate and police airports and landing fields for the use of

aircraft, either within or without the geographical limits of such municipalities,

counties and other political subdivisions and may use for such purpose or pur-

poses any available property owned or controlled by the Commission or such

municipalities, counties or other political subdivisions ; but no county shall

exercise the authority hereby conferred outside of its geographical limits

except in an adjoining county and this only jointly with such adjoining

county.

1942 Code § 7112-31; 1937 (40) 466.

§ 2-103. Deemed a governmental purpose.

Any lands acquired, owned, leased, controlled or occupied by the Commis-
sion or such counties, municipalities or other political subdivisions for the pur-

pose or purposes enumerated in § 2-102 shall and are hereby declared to be

acquired, owned, leased, controlled or occupied for public, governmental and

municipal purposes.

1942 Code § 7112-32; 1937 (40) 466.

§ 2-103.1. Acquisition of land by counties.

The governing bodies of the several counties of this State may acquire land

by gift, purchase or condemnation for the purpose of building, constructing

and maintaining landing strips and airports. The provisions of §§ 2-104 to

2-115 shall not apply to land that may be acquired under the provisions of this

section.

1945 (44) 43.

§ 2-103.2. Method of condemning such lands.

The power of condemnation of lands to be used for the purpose of con-

structing, building and maintaining landing strips and airports shall be exer-

cised in the manner provided by law for the condemnation of lands by the

governing bodies of counties for the purpose of laying out roads or highways
by the counties.

1945 (44) 43.

§ 2-104. Acquisition of property by condemnation or otherwise.

Private property needed by the Commission or a county, municipality or

other political subdivision for an airport or landing field or for the expansion

of an airport or landing field may be acquired by grant, purchase, lease or i at
other means, if such political subdivision or the Commission, as the case

may be, is able to agree with the owner of such property on the terms of such

acquisition and otherwise by condemnation in the manner provided by the

law under which such political subdivision or the Commission is authorized

to acquire real property for public purposes.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.
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§ 2-105. Air rights over private property.

When necessary in order to provide unobstructed air space for the landing

and taking off of aircraft utilizing airports and landing fields acquired or main-

tained under the provisions of this article, the Commission and the counties,

municipalities, and other subdivisions of this State may acquire such air rights

over private property as are necessary to insure safe approaches to the landing

areas of such airports and landing fields and for the purpose of establishing and

protecting aeroplane landing fields. Such air rights may be acquired by grant,

purchase, lease or condemnation in the manner provided in §§ 2-107 to 2-115.

1942 Code § 7112-37; 1937 (40) 466.

§ 2-106. Safety markers and lights.

The Commission and such counties, municipalities and other political sub-

divisions of this State may acquire the right or easement for a term of years,

or perpetually, to place and maintain suitable markers for the day time and

to place, operate and maintain suitable lights for the night-time marking of

buildings or other structures or obstructions, for the safe operation of aircraft

utilizing airports and landing fields acquired or maintained under the provi-

sions of this article. Such rights or easements may be acquired by grant, pur-

chase, lease or condemnation in the same manner as is provided in this article

for the acquisition of the airport or landing field itself or the expansion thereof.

1942 Code § 7112-38; 1937 (40) 466.

§ 2-107. One proceeding against various property owners.

When a tract or tracts of land are needed for airport purposes or timber

cutting rights and air obstruction rights on properties adjacent to airports are

needed to insure safe approaches to the landing areas of the airports and land-

ing fields or for railroad or highway facilities for use in connection with them
or any of them, the condemning authority, whether it be a county, municipal-

ity, the Commission or other political subdivision may institute one proceeding

against all known property owners in the area or tract or tracts of land needed

for such purposes.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§ 2-108. Parties unknown or having questionable titles.

When title to any of the lands is in question or the true owners are unknown
all persons having or claiming an interest therein may be joined as parties by
inserting in the notice the following: "Also all other persons unknown,
claiming any right, title, estate, interest in or lien upon the real estate de-

scribed in the notice herein."

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§2-109. Service on known parties.

All known parties to the proceeding, if they are residents of the county in

which the property lies, shall be personally served with notice of the proceed-

ing in the manner in which summons in civil actions are served and if

(a) they are non-residents, (b) their residence is unknown or (c) the owners
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are unknown notice of the proceeding may be served by the publication thereof

for two weeks in a newspaper published in the county.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§ 2-110. Contents of notice.

In the notice the description of the property being condemned or the de-

scription of any property over which timber cutting, obstruction or other

rights are to be acquired shall be given in metes and bounds or by such other

proper description as will most likely give notice to the public of the tract of

land being acquired. Such notice of condemning proceeding shall designate

the place and time, which shall not be less than fifteen days from the date of

such notice, at which the* condemnation authority shall assess the compensa-

tion to be paid for the property and rights being acquired as aforesaid.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§2-111. Hearing.

At the hearing at which the value of the property is assessed the condemn-

ing authority may take such testimony as it deems proper in determining both

the value of the property and the ownership thereof.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§2-112. Payment.

Upon the resolution of the condemning authority fixing the amount of the

compensation for any tract of land or right a warrant may be drawn on the

county treasurer or other proper disbursement officer for the amount so

fixed and he shall pay the same out of any funds in his hands applicable to

such purposes. In lieu of tender of the amount of compensation the con-

demning authority may deposit the amount of the award with the clerk of

court and the clerk of court shall give his official receipt therefor and hold

the amount subject to acceptance by the person entitled thereto or the out-

come of an appeal as provided in § 2-114.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§ 2-113. Same ; controversy as to person entitled thereto.

If at the hearing at which the compensation is assessed there arises a con-

troversy as to who is entitled to the compensation for any particular tract or

tracts of land or any rights acquired or if a person entitled to the compensa-
tion is unknown the condemning authority may deposit the amount of the

award with the clerk of court together with a certificate to the effect that the

title to the property or to the compensation is in controversy or that the true

owner is unknown and the clerk of court shall hold the award and the person

claiming the same shall have a right to bring a proceeding under the provi-

sions of §§ 10-2404 to 10-2406 to determine adverse claims to the award.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§2-114. Possession and appeal.

Immediately upon the depositing with the clerk of court of the award or

awards of compensation the condemning authority shall have the right to
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enter immediately upon and take possession of the property condemned and

any person interested may appeal to the court of common pleas from the de-

cision of award as provided for in § 33-838. Upon the taking of an appeal the

proceedings shall be deemed severed as to the person or persons appealing and

their respective interests in the proceedings.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§ 2-115. County board of directors as condemning board.

When a county is governed by a county board of directors the county board

of directors shall sit as the condemning board or authority.

1942 Code § 7112-33; 1937 (40) 466; 1942 (42) 1465, 1499.

§ 2-116. Powers as to such airports and landing fields.

The Commission, counties, municipalities and other political subdivisions

of this State which have established airports or landing fields or which
acquire, lease or set apart real property for any such purpose may:

(1) Construct, equip, improve, maintain and operate the same or vest au-

thority for the construction, equipment, improvement, maintenance and oper-

ation thereof in an officer, board or body of such political subdivision, the

expense of such construction, equipment, improvement, maintenance and oper-

ation to be a responsibility of such political subdivision
;

(2) Adopt regulations and establish charges, fees and tolls for the use

of such airports or landing fields, fix penalties for the violation of such regula-

tions and establish liens to enforce payment of such charges, fees and tolls; and

(3) Lease for a term not exceeding twenty-five years such airports or landing

fields to private parties for operation or lease or assign for a term not exceed-

ing twenty-five years to private parties for operation space, area, improve-

ments and equipment on such airports or landing fields, provided in each

case that in so doing the public is not deprived of its rightful, equal and uni-

form use thereof.

1942 Code § 7112-35; 1937 (40) 466.

§2-117. How purchase price raised.

The purchase price or award for real property acquired, in accordance with

the provisions of this article, for an airport or landing field may be paid for

by appropriation of moneys available therefor or wholly or partly from the pro-

ceeds of the sale of bonds of such county, municipality or other political sub-

division as the legislative body of such political subdivision shall determine;

subject, however, to the adoption of a proposition therefor at a regular or

special election, if the adoption of such a proposition is a prerequisite to the

issuance of bonds of such political subdivision for public purposes generally.

1942 Code § 7112-34; 1937 (40) 466.

§2-118. Finances.

The local public authorities having power to appropriate moneys within the

counties, municipalities or other political subdivisions of this State acquiring,

establishing, developing, operating, maintaining or controlling airports or land-
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ing fields under the provisions of this article may appropriate and cause to be

raised by taxation or otherwise in such political subdivisions moneys suffi-

cient to carry out therein the provisions of this article and may also use for any

such purpose moneys derived from such airports or landing fields.

1942 Code § 7112-36; 1937 (40) 466.

§2-119. Local police regulations.

Counties, municipalities or other political subdivisions of this State acquir-

ing, establishing, developing, operating, maintaining, controlling or having

an interest in airports or landing fields, without the geographical limits of

such subdivisions, under the provisions of this article may promulgate,

amend and enforce police regulations for such airports or landing fields, ir-

respective of whether or not the title to the properties is vested in. and

the management and operation of any such airport or landing field is by, a

commission created by statute or otherwise.

1942 Code § 7112-39; 1937 (40) 466; 1942 (42) 1S22.

§ 2-120. Intent and construction of article.

It is the intent and purpose of this article that all provisions herein relating

to the issuance of bonds and levying of taxes for airport purposes and con-

demnation for airports and airport facilities shall be construed in accordance

with the general provisions of the law of this State governing the right and

procedure of municipalities to condemn property, issue bonds and levy taxes.

1942 Code § 7112-40; 1947 (40) 466.

Article 2.

Regulations in Connection with Certain Airports.

§ 2-131. Protection of certain airfields.

The governing body of any county in which there is a United States Air

Force base or airfield may make reasonable rules and regulations prohibiting,

within a reasonable distance from the base or airfield, (a) the erection of

any building, tower or other structure or the allowing of natural growth
or other hazard to aircraft, above certain maximum heights which shall be

increased at varying distances from the base or airfield and/or (b) the use

of land in a manner which will create electrical interference with radio com-
munication between aircraft and the base, confuse or impair visibility in the

vicinity of the base or otherwise endanger the landing, taking-off, or ma-
neuvering of aircraft using the base.

1951 (47) 68.

§ 2-132. Hearing prerequisite to effectiveness of regulations.

The rules and regulations authorized by § 2-131 shall become effective only

after a public hearing, notice of which shall be published at least once a week
for two weeks in a newspaper published and in general circulation in the

county affected thereby.

1951 (47) 68.
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§2-133. Penalties.

After they become effective, it shall be unlawful for any person to violate

such rules and regulations and any person violating any of them shall, upon
conviction, be fined not exceeding one hundred dollars or imprisoned for not

more than thirty days. Each day of the violation shall constitute a separate

offense.

1951 (47) 68.

CHAPTER 4.

Particular Airports.

Article 1.

Capital Airport.

Sec.

2-201. Board of Commissioners; officers.

2-202. Powers of Board.
2-203. Director.

2-204. Payment of costs of operating air-

port.

2-205. Borrowing; gifts.

Article 2.

Abbeville County.

2-211. Airport Commission; appointment.
2-212. Term and qualifications of members.
2-213. Duties and powers.

Article 3.

Anderson County.

2-221. Appointment of Airport Commission.
2-222. Terms and removal of members.
2-223. Chairman.
2-224. Powers and duties.

2-225. Contributions by city and county.
2-226. Further powers.

Article 4.

City of Beaufort.

2-231. Beaufort may acquire lands for avi-

ation field.

Article 5.

Charleston County.

2-241. Closing roads adjacent to Charles-

ton's airport.

Article 6.

Gaffney-Cherokee County.

2-251. Creation of Commission. 2-302.

2-252. Use of funds; reimbursements; title. 2-303.

2-253. Assistance; lease of property. 2-304.

2-254. Sale of excess property.
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Article 7.

Chester County.

Sec.

2-261. Appointment of Commissioners.
2-262. Compensation of members.
2-263. Quorum.
2-264. General powers.
2-265. Acquisition of approaches, clearance

rights, etc.

2-266. Sale, lease, etc., of airport or surplus

property thereof.

2-267. Covenants in deeds against hazards.

2-268. Execution of deed.

2-269. No revenue stamps on deed in such

case.

2-270. Disposition of proceeds of sales and
surplus funds.

Article 8.

Walterboro-Colleton County.

2-281. Commission established; member-
ship; officers; compensation.

Walterboro Army Air Field.

Commission to operate and maintain

field.

Further powers of Commission.
Maintenance of property intact; sale

of unneeded portions.

Preference as to purchase.

Request for bids prerequisite to later

private sale.

No sale through subdivision.

Sale as a whole.

Deposit and disbursement of funds.

Advances for Commission; repay-

ment.

Article 9.

Fairfield County.

Appointment of Commission, etc.

Tax for airport.

Use of funds.

Lease or sale to United States or

agency thereof.

2-282.

2-283.

2-284.

2-285.

2-286.

2-287.

2-288.

2-289.

2-290.

2-291.

2-301
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Article 10.

Florence City.

Sec.

2-311. Florence airport.

Article 11.

Greenwood County.

2-321.

2-322.

2-323.

2-324.

2-325.

2-326.

Greenwood Airport Commission.
Terms.
Officers.

Duties and powers of officers.

Secretary-treasurer to furnish bond.
Control of airports; expenditures and
contracts.

2-327. Accounts; funds; audit; reports.

2-328. Reimbursement of members for ex-

penses.

Article 12.

Horry County.

2-331. Horry County Airport Board; elec-

tion.

2-332. Vacancies and removal.
2-333. Terms of office.

2-334. Duties and powers.
2-33S. Board to act as agent for Horry

County.

Article 13.

Myrtle Beach.

2-341. Appointment of Commission; term.
2-342. Vacancies; dismissal; removal.
2-343. Powers of Commission.

Article 14.

Jasper County.

2-351. Commission; appointment, terms, va-
cancies, compensation and chair-

man.
2-352. Acquisition and disposition of prop-

erty.

2-353. Contracts with United States.

2-354. Operation, maintenance and control

of airport.

Article 15.

Camden and Kershaw County.

2-361. Powers.

Article 16.

The Town of Kershaw.

2-371. Kershaw Airport Commission.
2-372. Powers.

Article 17.

Lexington County.

Sec.

2-381. Deeds from Federal Government.
2-382. Execution of deeds, etc.

2-383. Agent to manage, etc.

2-384. Agent to encourage location of in-

dustries.

2-385. Airport Fund; payment of expenses.

2-386. Sale or lease of property.

2-387. Article cumulative.

Article 18.

Marlboro County.

2-391. Marlboro County Airport Board.
2-392. Officers of Board; meetings.
2-393. Duties and powers.
2-394. Board an agency of county.

Article 19.

McCormick County.

2-401. Commission; appointment.
2-402. Duties and powers.
2-403. Term; vacancy; qualification.

Article 20.

Newberry County.

2-411. Newberry Airport Commission.
2-412. Terms.
2-413. Duties and powers.
2-414. Deposit and expenditure of funds;

annual statement.

Article 21.

Shaw Field, Sumter County.

2-421. Building in vicinity of Shaw Field.

Article 22.

Whitmire City.

Whitmire Airport Commission.2-431.

2-432.

2-433.

2-434.

2-441.

2-442.

2-443.

2-444.

Duties and powers.
Terms; qualification.

Deposit and expenditure of funds;

annual statement.

Article 23.

Saluda County.

Commission; pay, officers, terms and
appointment.

Duties and powers.
Gifts; management of property.

Investigation and report on estab-

lishing airport.

[I SCCode]—

8
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Article 24.

Williamsburg County.

Sec.

2-451. Williamsburg County Aeronautics

Board.
2-452. Terms; vacancies; further recom-

mendation for appointment.
2-453. Compensation of members; chair-

man.
2-454. Acquisition and disposition of prop-

erty; donations.

2-455. Lease of property to or agreement
with United States.

2-456. Powers cumulative.

2-457. Agent for Williamsburg County.

2-458. Airport fund.

2-459. Intent of article.

Article 25.

Catawba and Ebenezer Townships,
York County.

Sec.

2-471. Catawba-Ebenezer Airport Commis-
sion.

2-472. Appointment; term; vacancy.
2-473. Employment of personnel; bids;

rules and regulations.

2-474. Acquisition and disposal of property;
gifts.

2-475. Lease of property to or contract with
State or United States.

2-476. How Commission to act; execution
of papers.

2-477. Commission may not bind townships
to unauthorized expenditures.

2-478. Expenses of Commission.

Article 1.

Capital Airport.

§ 2-201. Board of Commissioners ; officers.

The Board of Commissioners of the Capital Airport shall consist of five

members to be selected as follows : Two members shall be elected by a ma-

jority of the Lexington county legislative delegation, which majority shall in-

clude the vote of the Senator, one member thereof shall be elected by a major-

ity of the Richland county legislative delegation, which majority shall include

the vote of the Senator, one member thereof shall be elected by the Columbia

city council, and the four members so elected, by a majority vote, shall elect a

fifth member. The Board of Commissioners so selected shall assume the

duties of their office immediately upon their election as aforesaid and shall

remain in office for a term of two years from May 19th of the year in which

they are selected and until their successors are so selected. The members of

said Board shall serve without pay and shall elect from the members a chair-

man and a secretary.

1947 (45) 554.

§ 2-202. Powers of Board.

The Board of Commissioners of the Capital Airport is hereby vested with

all the power and authority conferred upon counties and municipalities by

article 1 of chapter 3 of this Title, and may lease any portion of the property

now owned by Lexington County or quitclaimed to said county by the United

States of America under deed dated April 7 1947, recorded in the clerk of

court's office for Lexington County in Deed Book 6-E, pages 26 through 30,

inclusive, the same being a part of the property commonly called the Colum-

bia Army Air Base, and may further operate and manage such properties

leased from Lexington County as an airport which shall be designated the

Capital Airport.

1947 (45) 554.
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§ 2-203. Director.

The Board of Commissioners may elect a Director whose election, term of

office and salary shall be fixed by the Board with the consent and approval of

a majority of the Lexington county legislative delegation, a majority of the

Richland county legislative delegation and a majority of the city council of

the city of Columbia. The Director so elected shall supervise the management
and operation of the Capital Airport pursuant to the authority herein con-

ferred upon the Board and the rules and regulations promulgated from time

to time by the Board and his services may be terminated for cause.

1947 (45) 554.

§ 2-204. Payment of costs of operating airport.

The cost and expenses of operating and managing the Capital Airport for

any period of time shall be first agreed upon by the Senator and at least one

half of the members of the House delegation of Lexington County, by the Sen-

ator and at least one half of the members of the House delegation of Richland

County and by a majority of the Columbia city council. Such cost and ex-

penses shall be prorated between said entities as follows : Lexington County,

one-fourth thereof, Richland County, three-eighths thereof, and the city of

Columbia, three-eighths thereof. Such appropriation, if necessary, shall sup-

plement the revenues of every kind and description received from any source

whatsoever by the Board in the operation and management of the Capital

Airport. In the event such revenue exceeds the amount agreed upon by Lex-

ington County, Richland County and the city of Columbia as aforesaid in the op-

eration and management of said airport, then such surplus may be expended

on improvements to the property under lease. But in no event shall said

Board exceed the fund so agreed upon or incur any debt or obligation for such

cost and expenses in anticipation of future such appropriations.

1947 (45) 554.

*

§2-205. Borrowing; gifts.

The Board of Commissioners may, by and with the consent of a majority

of the Lexington county legislative delegation, a majority of the Richland

county legislative delegation and by a majority of the Columbia city council,

(a) borrow money and pledge anticipated revenues derived from the operation

of the Capital Airport in payment thereof for the purpose of erecting and con-

structing a terminal building and control tower or any such other buildings

as may be necessary for the proper and adequate operation and management
of said airport, (b) use such funds, and match Federal grants, if necessary,

with such borrowed funds, and (c) receive and accept gifts or grants of ma-
terials, supplies or money, direct or indirect, from the United States Govern-

ment or any of its several agencies or departments or from any other source

whatsoever.

1947 (45) 554.
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Article 2.

Abbeville County.

§ 2-211. Airport Commission; appointment.

The Abbeville Airport Commission for the county and city of Abbeville

shall consist of three members, two to be appointed by the legislative delega-

tion of Abbeville County, and one by the city council of the city of Abbeville.

1947 (45) 51.

§ 2-212. Term and qualifications of members.

Each of the commissioners shall serve for a period of four years from the

time of his appointment. The qualification of each commissioner shall be by
his written consent to act as such officer.

1947 (45) 51.

§2-213. Duties and powers.

The Commission may manage the Abbeville Airport and make all necessary

rules and regulations thereabout with the Federal Government, shall generally

assist the Federal Government in matters arising concerning said airport and

shall have general supervision and control with the Federal Government and

in accord with all contracts made after March 11 1947.

1947 (45) 51.

Article 3.

Anderson County.

§ 2-221. Appointment of Airport Commission.

/ The Anderson Airport Commission shall consist of five members to be se-

lected as follows : Two by the city council of the city of Anderson, two by the

Anderson County delegation in the General Assembly and one to be selected

by a majority vote of the four selected as hereinabove provided.

1942 Code § 7675-4; 1934 (38) 1194.

§ 2-222. Terms and removal of members.

The members of the Commission having been originally appointed, two for

a period of two years, two for a period of four years, and one for a period of

six years, the term of office of each commissioner shall hereafter be for a

period of two years and until his successor is appointed and qualifies. The re-

spective appointive bodies shall have the right to remove their respective

appointees at pleasure.

1942 Code § 7675-4; 1934 (38) 1194.

§ 2-223. Chairman.

The Commission shall select one of its members as chairman.

1942 Code § 7675-4; 1934 (38) 1194.
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§ 2-224. Powers and duties.

The Commission may receive any gifts or donations from any source and

also may hold and enjoy property, both real and personal, in the county of

Anderson, as granted to individuals under the laws of this State, for the purpose

of establishing and maintaining aeroplane landing fields and such other purpose

not inconsistent with the primary purpose of establishing and maintaining aeroplane

landing fields in the county of Anderson and may sell, rent or lease any part or

parcel of lands acquired as a site for an airport, provided the same is not es-

sential to the landing field; and provided, further, that moneys received from

such sale be expended on maintenance, improvement and equipment for the

airport. And the Commission may make such rules and regulations as may
be necessary in the conduct and operation of such aeroplane landing fields and

such other purpose not inconsistent with the primary purpose of establishing

and maintaining aeroplane landing fields. The Commission may condemn,

take and use any land or property it may deem necessary for the purpose of

establishing and protecting aeroplane landing fields, such condemnations to

be had and done in the same manner as provided in §§ 59-201 to 59-211.

1942 Code § 7675-4; 1934 (38) 1194.

§ 2-225. Contributions by city and county.

The city and county of Anderson may appropriate and donate to the Com-
mission such sums of money as they may deem expedient and necessary for

the purpose aforesaid.

1942 Code § 7675-4; 1934 (38) 1194.

§ 2-226. Further powers.

In case the property acquired by the Commission as aforesaid shall prove

inadequate for the purposes herein stated, then all of the property, both real

and personal, may be by the Commission sold and converted into cash or

equities and the proceeds shall be re-invested in a more adequate airport;

but in case of total abandonment the proceeds shall be equally divided be-

tween the city of Anderson and the county of Anderson, and to that end the

Commission may, by such officers as it may designate, make, execute and

deliver a deed or deeds of conveyance to any and all of such property.

1942 Code § 7675-4; 1934 (38) 1194.

Article 4.

City of Beaufort.

§ 2-231. Beaufort may acquire lands for aviation field.

The city council of the city of Beaufort may secure by purchase, condemna-
tion, lease, gift or otherwise any land or lands, within or without the city of

Beaufort, for the purpose of establishing and maintaining an aviation field

or fields and may secure the services of any person or persons necessary to

the operation of the same. The city council of the city of Beaufort may sell,

lease or give to the United States Government, or any authorized department

thereof, any land or lands owned or under lease, subject to such lease, to be
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used as an aviation field; and may enter into any agreement or agreements

with the United States Government, or any department thereof, and any cor-

poration, association or person incident to the establishment, maintaining and

operation of an aviation field or fields in Beaufort or its vicinity.

1942 Code § 7675-8; 1932 (37) 1462.

Article 5.

Charleston County.

§ 2-241. Closing roads adjacent to Charleston's airport.

The county council of Charleston County shall, upon the request of the city

council of Charleston, close to use by the public any and all roads of what-

ever kind running through any lands of the city council of Charleston adja-

cent to the municipal airport of said city and now being used or hereafter to

be used as a part of said city's municipal airport or in connection with the

operation of said airport.

1942 Code § 4076-7; 1941 (42) 310.

Article 6.

Gaffney-Cherokee County.

§2-251. Creation of Commission.

There is hereby created the Gaffney-Cherokee County Airport Commis-
sion as a part of the government of the city of Gaffney and Cherokee County.

The Commission shall consist of five members who shall serve without com-

pensation. One member, who shall be chairman of the Commission, shall

be appointed by a majority of the city council of the city of Gaffney and a

majority of the governing body of Cherokee County. Two members shall

be appointed by a majority of the city council of the city of Gaffney and two

members by a majority of the governing body of Cherokee County. The
original member appointed jointly and two of the four members appointed

separately having been appointed for four years and the other two members
for two years, all for terms beginning May 1 1946, all successors to the

original members have been and shall be appointed for a term of four years

and until their successors shall be appointed and qualified.

1946 (44) 1573.

§ 2-252. Use of funds ; reimbursement ; title.

The Gaffney-Cherokee County Airport Commission may use out of the

funds of Cherokee County not more than fifteen thousand dollars for the

purpose of acquiring lands for an airport and acquiring approach and ob-

struction rights thereto and for the construction and maintenance of such

airport and to pay the expenses incident thereto, provided that the City of

Gaffney make like funds available for the same purposes and the City of

Gaffney and Cherokee County share equally in all expenditures of funds un-

der this article. The sums so advanced by the City of Gaffney and Cherokee

County shall be reimbursed to the city and county respectively when and
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if the Commission shall have sufficient funds available therefor from reve-

nues derived from the airport and its facilities. The title to all property-

acquired, whether by gift, purchase or condemnation as provided by law,

shall be in the name of the city of Gaffncy and Cherokee County.

1946 (44) 1573.

§ 2-253. Assistance; lease of property.

The Gaffney-Cherokee County Airport Commission may make application

to the United States of America and its various agencies and the State Aero-

nautics Commission for any and all assistance in acquiring properties, ma-
chinery and equipment needed for the airport and may lease so much of

such property as may be necessary for the operation of the airport to the

State Aeronautics Commission or to any person, firm or corporation, munici-

pal or private, on such terms and conditions as may be determined by the

Gaffney-Cherokee County Airport Commission.

1946 (44) 1573.

§ 2-254. Sale of excess property.

If it be necessary to acquire more lands than required for the proper opera-

tion of the airport, the Commission shall advertise and sell at public auction

such excess lands and proper conveyances of the same shall be executed on

behalf of the City of Gaffney by its mayor and city clerk and on behalf of

the Cherokee County by its supervisor and the clerk of the governing body of

the county. Every conveyance so made shall specifically provide that no

construction or growth of any structure or object on such land shall be per-

mitted so as to be a hazard to the landing, taking off or maneuvering of

aircraft at the airport or otherwise limit the usefulness of the airport as an

airport, nor shall such land be used in any manner that might be hazardous to or

limit the usefulness of the airport as an airport.

1946 (44) 1573.

Article 7.

Chester County.

§ 2-261. Appointment of Commissioners.

There is hereby created the Chester Airport Commission to consist of five

members, two to be appointed by the city council of the city of Chester and

three to be appointed by the Chester county legislative delegation. Each of

such commissioners shall hold office for a term of four years and until his

successor is appointed and qualified by the taking of the oath prescribed

by the constitution of this State.

1943 (43) 271.

§ 2-262. Compensation of members.
The members of the Commission shall be paid from the funds and moneys in

their hands a per diem and a travel mileage of five cents per mile for each day

served and each mile traveled in the performance of their duties as members
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of the Commission not, however, exceeding a total expenditure of two hun-

dred dollars per annum for the per diem and travel mileage for the entire

Commission.

1944 (43) 1238.

§ 2-263. Quorum.
Any three members of the Commission shall constitute a quorum with full

power and authority to act for and in behalf of the Commission.

1944 (43) 1238.

§ 2-264. General powers.

The Commission shall have general authority concerning the lands, moneys
and properties of the airport in cooperation with the Federal Government and

subject to such agreements as have been heretofore entered into concerning

the same; shall generally assist the Federal Government in matters arising

concerning said airport and the aforesaid lands, moneys and properties ; shall

obtain information as requested by the officials of the city of Chester and

Chester County and generally assist said city and county in all matters af-

fecting said airport; and shall hold all moneys and funds of the city of Chester

and Chester County which may be set aside for the construction and de-

velopment of said airport and control and handle the expenditure thereof in

accordance with the purposes for which such moneys and funds were in-

tended and in accordance with the provisions of this article. The powers

and authority granted to the Commission under the provisions of this article

are in addition to all powers and authorities the Commission may have by

virtue of the provisions of any other law.

1943 (43) 271; 1944 (43) 1238.

§ 2-265. Acquisition of approaches, clearance rights, etc.

The Commission may make expenditures of the moneys and funds under

its control, or so much thereof as may be necessary, for the purpose of ac-

quiring approaches and obstruction and clearance rights to the airport and

other lands adjacent thereto which shall be deemed necessary for the con-

struction, maintenance and use of the airport, buildings and facilities and

may pay the expenses incident thereto.

1944 (43) 1238.

§ 2-266. Sale, lease, etc., of airport or surplus property thereof.

Upon the written approval of the members of the city council of the city of

Chester, or a majority thereof, and the written approval of the members of

the Chester County legislative delegation, or a majority thereof, the Com-
mission may sell, lease or trade such airport land, property and rights, or

any portion thereof, to the United States of America, any agency of the United

States Government, the city of Chester or any agency or subdivision of said

city or may sell, lease or trade any such land or property, or portion thereof,

not needed for the use of such airport and which may be deemed and declared

to be in excess of the amount of property required for the proper use and
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operation of the airport. Any such transaction shall be either public or by

the submission of sealed bids. If a public sale is held it shall be duly adver-

tised and conducted in the same manner as sales held by the clerk of court

in mortgage foreclosure cases. If a sale is made by submission of sealed

bids, advertisement shall be duly made in a newspaper published in Chester

County for at least two weeks prior to the time fixed for opening the bids and

the bids shall be opened in public.

1944 (43) 1238.

§ 2-267. Covenants in deeds against hazards.

In every conveyance of aiiy part of such land it shall be specifically provided

that no construction or growth of any structure or object on such land shall

be permitted so as to be a hazard to the landing, taking off or maneuvering

of aircraft at the airport or otherwise limit the usefulness of the airport as

an airport, nor shall such land be used in any manner that might be hazardous

to or limit the usefulness of the airport as an airport.

1944 (43) 1238.

§ 2-268. Execution of deed.

Upon the requirements and conditions of this article being met and com-

plied with, the Commission may execute and deliver a proper deed in the

name of the city of Chester and Chester County, conveying title to such prop-

erty.

1944 (43) 1238.

§ 2-269. No revenue stamps on deed in such case.

No revenue stamps shall be required to be affixed to any deed, instrument

or writing by which any lands, tenements or other realty are granted, as-

signed, transferred or otherwise conveyed to, for or from the airport.

1944 (43) 1238.

§ 2-270. Disposition of proceeds of sales and surplus funds.

The proceeds of sale and all other transactions with respect to the said

property shall be kept in a separate account, apart from all other city and
county funds, and shall be used only for the purpose herein set forth. Any
surplus funds remaining shall be divided between the city and county in pro-

portion to their respective interest in the airport.

1944 (43) 1238.

Article 8.

Wolterboro-Colleton County.

§2-281. Commission established; membership; officers; compensation.

The Walterboro-Colleton County Airport Commission is hereby created

and established as a body corporate and politic to serve as an agency and

a part of the government of Colleton County and the town of Waltcrboro.

The Commission shall consist of five members who shall be the Mayor of

Waltcrboro, the chairman of the finance committee of the town council of
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Walterboro, the supervisor of Colleton County, the treasurer of Colleton County

and the auditor of Colleton County, the membership on the Commission being-

held ex-ofncio hereafter by the holders of the above mentioned offices. The
Commission shall have a chairman and secretary-treasurer to be elected by

the members thereof and may adopt suitable by-laws, rules and regulations not

inconsistent herewith for its proper operation. The members of the Com-
mission shall serve without compensation. The secretary-treasurer shall

furnish a surety bond in such amount as the Commission may from time

to time determine, the premiums on such bond to be paid from the funds

of the Commission. The secretary-treasurer may be a member of the Com-
mission or some suitable person selected by the Commission at a compen-

sation to be fixed by the Commission.

1946 (44) 1548.

§ 2-282. Walterboro Army Air Field.

The action of the officials of the town of Walterboro and Colleton County

in accepting from the United States of America and its various agencies a

permit for the use, occupancy, operation and maintenance of the Walterboro

Army Air Field, its facilities and appurtenant personal properties is hereby

ratified and confirmed. The custody, care and control of the properties in-

cluded in such permit is hereby vested in the Walterboro-Colleton County
Airport Commission and the duties and responsibilities thereby incurred are

hereby devolved on said Commission. The Commission shall enter into ne-

gotiations with the United States Government for the acquisition of the

Walterboro Army Air Field and its facilities by purchase or lease. All agree-

ments in connection with the preliminary, permanent and final acquisition

of the air field and its facilities and all contracts pertaining to the occupancy,

operation and management of the airport may be authorized by proper

resolution of the Commission and executed by it for the town of Walterboro

and Colleton County, title to such properties as may be acquired to be taken

in the name of the town of Walterboro and Colleton County, with each ac-

quiring an undivided one-half interest therein.

1946 (44) 1548; 1948 (45) 1949.

§ 2-283. Commission to operate and maintain field.

During the pendency of negotiations for the acquisition of the Walterboro

Army Air Field and after it shall be acquired the Commission shall operate

and maintain the air field and its facilities, for which purpose the Commis-
sion may employ all necessary and suitable persons, one of the persons so

employed to be superintendent of the airport and its facilities at an initial

salary of two hundred dollars per month. The Commission may do all

things necessary and advisable in the proper operation and maintenance of

the air field.

1946 (44) 1548.
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§ 2-284. Further powers of Commission.

Without limiting the generality of the foregoing, the Commission may:

(1) Lease to the town of Waltcrboro the water system, in whole or part,

in existence at the air field at a reasonable rental and upon terms and condi-

tions to be determined by the Commission;

(2) Lease to Colleton County, for use as a hospital, the hospital plant,

equipment, buildings and suitable grounds at the air field at a rental of not

less than four hundred dollars a month. Such rental may be reduced by the

Commission if and when the Colleton County hospital board acquires for

the county the hospital equipment now located in the airport hospital;

(3) Provide housing as may be feasible to veterans at reasonable rentals

and to that end may, if necessary or desirable in its judgment, construct and

erect housing facilities on such lands and remodel existing structures for

such uses;

(4) Lease so much of the property as may be necessary for the operation

of an airport to the State Aeronautics Commission or to any person, firm or

corporation, municipal or private, on such terms and conditions as may be

determined by the Commission

;

(5) Enter into contracts or leases under such conditions as it may deter-

mine with any person for industrial development for any part of the airfield

lands, facilities and personal properties that may not be necessary for the

use of the hospital, the airport or for veterans' housing;

(6) Lease the electric distribution system to such public utility or munici-

pal corporation and upon such terms and conditions as may be determined by

the Commission

;

(7) Lease the railroad belonging to the Airport to any person upon such

terms and conditions as the Commission may determine.

1946 (44) 1548.

§2-285. Maintenance of property intact; sale of unneeded portions.

All real, personal and mixed property acquired from the United States of

America shall be maintained intact for the uses and purposes for which it

was purchased. But if the Walterboro-Colleton County Airport Commis-
sion shall by appropriate resolution determine that any of such real or per-

sonal property or buildings or structures thereon are surplus to the needs for

the purposes of this article and there are no restrictions on the use or disposal

of such real or personal property under the deeds of the United States of

America, the Commission may, after an appraisal of the value of such prop-

erty by two competent disinterested appraisers, sell, dispose, transfer and

convey any such real, personal or mixed property and give a good and valid

title therefor and may sell the land, buildings and structures either at public

auction or by sealed bids or by negotiated private sale for sums not less than

the appraised value, after having given reasonable notice of the availability

of such real, personal or mixed property for purchase.

1946 (44) 1548; 1948 (45) 1949.
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§ 2-286. Preference as to purchase.

The town of Waltcrboro and Colleton County shall have priority and pref-

erence to purchase any such personal, real or mixed property declared sur-

plus for sums not less than the appraised value thereof.

1946 (44) 1548; 1948 (45) 1949.

§ 2-287. Request for bids prerequisite to later private sale.

No negotiated private sale shall take place until the property has been pub-

licly offered for sale by sealed bids or auction and no bids have been received

in such manner in the amount of the appraised value or an amount above the

appraised value which the Commission determines should be the sale price.

1946(44) 1548; 1948 (45) 1949.

§ 2-288. No sale through subdivision.

The Airport Commission shall not sell the land by the lot subdivision plan.

It shall be the policy of the Commission to sell the land in reasonably large

wholesale parcels, so as not to compete with the various privately owned
subdivisions in the county.

1946 (44) 1548; 1948 (45) 1949.

§ 2-289. Sale as a whole.

The Commission may at any time advertise and offer for sale all of the land,

exclusive of landing areas and hospital area, which are restricted under the

deed by which such lands were acquired from the United States Government,

and may, after such advertisement, sell the entire such holdings in one parcel

for a consideration which shall be at least equal to the total investment of the

town of Waltcrboro and Colleton County, in the purchase, maintenance and

preservation of such property. In the event that satisfactory bids are not

received after such advertisement the Commission may negotiate the sale

of such entire tract as one parcel for a consideration which shall not be less

than the total investment of the town of Waltcrboro and Colleton County in the

purchase, maintenance and preservation of such property. In the event of

such sale of such entire tract as one parcel, the Commission shall make ade-

quate provision for the performance of its obligations to the United States

Government relative to the maintenance of sewerage, water and electric

facilities and any such sale shall be subject to all outstanding contracts for

industrial purposes or otherwise.

1946 (44) 1548; 1948 (45) 1949.

§ 2-290. Deposit and disbursement of funds.

The funds of the Commission shall be kept in accounts separate from

other accounts of the town and county and shall be withdrawn only on checks

or vouchers approved by the county supervisor and the mayor of Waltcrboro.

1946 (44) 1548.

§ 2-291. Advances for Commission; repayment.

There shall be made available to the Commission to carry out its functions

the sum of fifteen thousand dollars, of which five thousand dollars shall be
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made available by the town of Waltcrboro and ten thousand dollars by Colleton

County. The sums so advanced by the town of Waltcrboro and Colleton

County shall be reimbursed to the county and town respectively when and if

the Commission shall have sufficient funds available therefor from revenues

derived from the airport and its facilities. The county treasurer may pay

from the reserve funds of the county to the secretary-treasurer of the Com-
mission for its proper use the sum of ten thousand dollars to be advanced

by the county for such purpose but with the condition that the town of

Walterboro will advance five thousand dollars for similar uses.

1946 (44) 1548.

Article 9.

Fairfield County.

§ 2-301. Appointment of Commission, etc.

The Fairfield County Aeronautics Commission shall consist of five mem-
bers to be appointed by the legislative delegation of Fairfield County. The
members shall serve without compensation. They shall elect a chairman

who shall serve during the term of his appointment. The terms of the mem-
bers shall be for two years unless they are removed for any reason by the

legislative delegation.

1943 (43) 139; 1946 (44) 1532.

^<^§ 2-302. Tax for airport.

The county auditor of Fairfield County shall levy a tax of one-half mill upon
ST i all the taxable property in Fairfield County to pay the expenditures author-

thorized by § 2-303, such tax to be levied and continued annually.

1943 (43) 139; 1946 (44) 1532.

§2-303. Use of funds.

The Fairfield County Aeronautics Commission may use funds derived from

the tax provided for in § 2-302 for the purpose of acquiring land for an airport

and approach and obstruction rights thereto and for the construction and

maintenance of such airport and to pay the expenses incident thereto. How-
ever, any expenditure made by the Commission shall be subject to the ap-

proval of the legislative delegation.

1943 (43) 139; 1946 (44) 1532.

^ § 2-304. Lease or sale to United States or agency thereof.

iS$ The Fairfield County Aeronautics Commission may lease or sell such air-

r f port property and rights to the United States Government or any agency

of the United States Government.

1943 (43) 139; 1946 (44) 1532.

Article 10.

Florence City.

§2-311. Florence airport.

The city of Florence may establish a municipal airport and purchase a tract
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of land suitable for such purpose. Said city may also make such extensions,

additions or improvements to such airport as are necessary, erect suitable

buildings and hangars, maintain such airport and do all things needful or

necessary to the operation or management thereof
;
provided, however, that

said city shall not be liable in damages for any neglect or mismanagement
in the operation, maintenance or otherwise of such airport.

1942 Code § 7675-26; 1932 (37) 1834.

Article 11.

Greenzvood County.

§ 2-321. Greenwood Airport Commission.

The Greenwood Airport Commission shall consist of three members, one

appointed by the mayor and a majority of the city council of the city of

Greenwood, one by the senator and a majority of the legislative delegation

of Greenwood County and one by joint action of the mayor and a majority

of city council and of the senator and majority of the legislative delegation.

1946 (44) 1554.

§2-322. Terms.

The initial terms of the members of the Commission having expired, re-

*.- spectively, on May 1 1948, May 1 1949 and May 1 1950, the regular terms

of office hereafter shall be for periods of four years each from the expiration

I
o T of the next preceding term.

f-±
O 1946 (44) 1554.

§2-323. Officers.

The Commission shall elect from its membership a chairman and a secre-

tary-treasurer, each for a term of one year and until his successor has been

elected and qualified.

1946 (44) 1554.

§ 2-324. Duties and powers of officers.

The chairman shall preside at meetings of the Commission and give gen-

eral supervision to the work of the Commission. The secretary-treasurer

shall make and preserve permanent minutes of all meetings of the Commis-
sion and shall accept all funds made available to the Commission through

rents or otherwise and deposit them in the name of the Commission, subject

to the order of the Commission, in some solvent bank or banks of Greenzvood

County. No checks or drafts against the bank accounts of the Commission
shall be honored or paid unless signed both by the chairman and the secre-

tary-treasurer.

1946 (44) 1554.

§ 2-325. Secretary-treasurer to furnish bond.

The secretary-treasurer shall, before assuming the duties of his office, de-

liver to the finance board of Greenzvood County his fidelity bond with corporate

surety in the penal sum of one thousand dollars, payable to Greenzvood County
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and the city of Greenzvood, in the form of other official bonds, subject to ap-

proval both as to form and surety by the finance board of Greenzvood County.

After approval the bond shall be recorded and filed in the office of the clerk of

the court of common pleas for Greenzvood County. The Commission shall

pay the premiums on such bond.

1946 (44) 1554.

§ 2-326. Control of airports ; expenditures and contracts.

The Commission shall take charge of and manage the Greenwood County
Airport and any other airports or landing fields which Greenzvood County and

the city of Greenwood may jointly acquire and shall make all necessary rules

and regulations relative thereto. The Commission may disburse its funds

and make contracts on such terms as it may deem expedient and to the best

interest of the county and city relative to the use of such airports and landing

fields and for the promotion of air transport for the county and city. But
the Commission shall not have authority to create obligations of Green-

zvood County or the city of Greenzvood beyond the resources of the Commis-
sion.

1946 (44) 1554.

§ 2-327. Accounts ; funds ; audit ; reports

The Commission shall keep its accounts and funds separate from those of

the county and city but they shall be subject to inspection and audit by the

proper officials of the county and city at any time. The Commission shall

prepare an annual report of its receipts and disbursements and for what pur-

pose and an inventory of its assets and outstanding obligations and contracts

as of July 1st of each year and shall file copies thereof with the clerk to the

finance board of Greenzvood County and the clerk of the city of Greenzvood on

on before August 1st of each year.

1946 (44) 1554.

§ 2-328. Reimbursement of members for expenses.

The Commission may reimburse its members for their actual expenses in-

curred on the business of the Commission.

1946 (44) 1554.

Article 12.

Horry County.

§ 2-331. Horry County Airport Board; election.

The Horry County Airport Board shall be composed of five members, to

serve without compensation, who shall be elected by a majority, including the

senator, of the Horry County legislative delegation. They shall be commis-

sioned by the Governor forthwith upon their election, but pending the issu-

ance of such commissions, they shall have all the powers and authority herein

given to the board and its members.

1947 (45) 288.
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§ 2-332. Vacancies and removal.

In the event of a vacancy caused by death, resignation, removal or other-

wise a successor shall be elected in the manner above provided to serve for

the remainder of the unexpired term. Any such member may be removed by
the legislative delegation for good cause after a hearing thereon by the del-

egation.

1947 (45) 288.

§ 2-333. Terms of office.

The term of office of the members of the Horry County Airport Board hav-

ing been originally for two and four years, respectively, the term of the suc-

cessors in office of the original members shall be four years and until the

election and qualification of their successors, who shall be elected in the same
manner and have like terms.

1947 (45) 288.

§ 2-334. Duties and powers.

The Horry County Airport Board shall have the following duties, powers

and authority, to wit

:

(1) It shall be and constitute the board contemplated in and provided by

the legislation passed by the General Assembly of this State to administer in

Horry County all aeronautics laws and the handling of all matters provided

in such legislation affecting the airport or airports of Horry County, including

the receiving and expenditure of all funds provided to be expended by said

county for such airport or airports in said county ;

(2) It shall have complete control of the allocation, disbursement and ex-

penditure of all funds provided by the legislative delegation for Horry County

in the Horry County Supply Act for each fiscal year for contribution or aid

to such airport or airports and aeronautical activities in Horry County

;

(3) It shall have general authority concerning the land now owned or hereafter

acquired by the county for airport or aeronautical purposes, shall generally assist

the Federal Government and the officials of Horry County in all matters af-

fecting the airport or airports now located or hereafter to be located in said

county ; and

(4) It may make such contracts and enter into such agreements as in its

opinion is to the best interest of said county.

1947 (45) 288.

§ 2-335. Board to act as agent for Horry County.

The Horry County Airport Board is constituted an agency of Horry County

;

and it shall accept for and in behalf of Horry County a deed from the Federal

Goverment or any of its agencies to all or any portion of the airport property

situate in Horry County. The Board shall also sign in behalf of Horry County
any proposed deed from the Federal Government or any of its agencies to all

or any portion of such property, binding Horry County by its signature to all

conditions, restrictions, reservations and provisions whatsoever contained in

such deed, the Board being constituted the only agency so to act in behalf of
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Horry County. The deed when signed by a majority of Horry County Air-

port Board shall in all respects constitute the act of Horry County.

1947 (45) 288.

Article 13.

Myrtle Beach.

§ 2-341. Appointment of Commission; term.

The town of Myrtle Beach may create a Commission to be thereafter known
as Myrtle Beach Airport Commission, consisting of five members. Such mem-
bers, under the first appointment by the town of Myrtle Beach shall hold office

for periods of five, four, three, two and one years, respectively, and until their

successors have been duly appointed by the town of Myrtle Beach. Such ap-

pointments shall be designated as five year member, four year member, etc.,

and after the expiration of the term of each member, he or a successor shall

be appointed for a period of five years, so that a five year member of the

Commission shall be appointed by the town of Myrtle Beach each year, such

appointment to be made on or before October 1st of each year.

1949 (46) 239.

§ 2-342. Vacancies ; dismissal ; removal.

If a vacancy in the Commission should exist, the town of Myrtle Beach shall

appoint a member to fill the unexpired term of the vacancy, and the town
shall adopt, by ordinance, such rules and regulations with reference to dis-

missal or removal from office of a Commissioner as it deems proper.

1949 (46) 239.

§ 2-343. Powers of Commission.

The Commission so appointed by the town of Myrtle Beach may manage,

maintain, trade, lease, sell, purchase and otherwise operate the Myrtle Beach

Airport with the same authority as was granted to the town of Myrtle Beach

under a deed from the United States of America to the town of Myrtle Beach,

dated October 22 194S and recorded October 26 1948 in the office of the

Clerk of Court for Horry County and under the same authority as is now
granted to the town of Myrtle Beach by Public Law No. 289 and any other

Acts of Congress which may affect the same. Such authority shall be trans-

ferred to the Commission by proper ordinance of the town of Myrtle Beach.

1949 (46) 239.

Article 14.

Jasper County.

§ 2-351. Commission; appointment, terms, vacancies, compensation and chair-

man.
There is hereby created a Commission for and in behalf of Jasper County,

known as "The Jasper County Aeronautics Commission," which shall con-

sist of three members who are residents of said County and who shall be ap-
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pointed by the Governor upon the recommendation of the legislative delega-

tion from said county. The terms of office of the members shall be two years,

the terms of office of the initial members having been one for one year, one

for two years and one for three years. All vacancies in the membership of the

Commission shall be filled by appointment for the unexpired term in like

manner as appointments are made for the full term. Members of the Com-
mission shall not receive any compensation for their services. The members
shall from time to time select one of their number as chairman of the Com-
mission.

1949 (46) 12.

§ 2-352. Acquisition and disposition of property.

The Commission may acquire by grant, purchase or lease real property and

rights of way for an airport and aeronautical purposes and may so acquire ap-

proaches and obstruction rights for airport and aeronautical purposes. The
Commission may also sell, lease, trade, convey and exchange such prop-

erty and rights theretofore acquired as in its opinion are not needed for

the purposes for which they were acquired. The manner of acquiring prop-

erty by condemnation as authorized in this article may be the same as is pro-

vided by law for the condemnation of rights of way for road purposes by the

State Highway Commission. The Commission may receive by gift or do-

nation moneys and other property to be used by it in carrying out the purposes

of this article.

1949 (46) 12.

§ 2-353. Contracts with United States.

The Commission may lease to the United States of America or to any agency

thereof any and all of the property and rights acquired by the Commission.

The Commission may also enter into agreements with the United States of

America or any agency thereof relative to the establishment, operation and
maintenance of an airport and aeronautical field in said county. All such leas-

es and agreements shall be valid and binding upon the Commission and the

county.

1949 (46) 12.

§ 2-354. Operation, maintenance and control of airport.

The Commission may promulgate rules or regulations in connection with

the operation of the airport and may do anything which in their discretion is

proper relative to the operation, maintenance or control of the airport.

1949 (46) 12.

Article 15.

Camden and Kersliaw County.

§2-361. Powers.

The city of Camden may manage and control all airport property and equip-

ment, both real and personal, owned by the city. The city may also make all
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necessary rules and regulations required for the proper management, opera-

tion and control of such properties and shall be responsible for the mainte-

nance of the airport and its operation, regulation and control.

1947 (45) 204; 1950 (46) 2126.

Article 16.

The Town of Kershaw.

§ 2-371. Kershaw Airport Commission.

The Town of Kershaw Airport Commission shall consist of five members
who shall be appointed by a majority of the town council of the town of

Kershaw. The members shall be residents of either Kershaw County or Lan-

caster County. Each member of the Commission shall be appointed for a

period of two years and may succeed himself. In case of a vacancy by death

or otherwise, successors may be appointed in the manner above provided.

The commissioners shall elect one of their members chairman and one as sec-

retary-treasurer, who shall serve without pay.

1947 (45) 265.

§ 2-372. Powers.

The Commission may manage and control all airport property and equip-

ment, both real and personal, owned by the town of Kershaw. The Commis-
sion may also make all necessary rules and regulations required for the proper

management, operation and control of such properties.

1947 (45) 265.

Article 17.

Lexington County.

§ 2-381. Deeds from Federal Government.

The governing body of Lexington County may accept deeds to, own, control,

lease, sell, manage, operate and maintain the property in Lexington County re-

turned to said county by agreement dated April 7 1947 and conveyed by deed

of said date to said county by the War Assets Administration of the Federal

Government. The authorization shall include all of the real estate, facilities,

equipment and buildings and any and all other property of any kind connected

therewith or any part thereof. All provisions of this article shall apply also to

any property acquired after April 15 1947 from the Federal Government, or

any of its agencies, when such property constituted a part of the former Army
Air Base, known as the Columbia Army Air Base.

1947 (45) 132, 297.

§ 2-382. Execution of deeds, etc.

The governing body of Lexington County, in order to control, lease, sell,

manage, operate or maintain any of the aforesaid property, may make, execute

and deliver deeds or any other papers or instruments of writing and do any
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and all things necessary, expedient or convenient in reference to such prop-

erty.

1947 (45) 132, 297.

§ 2-383. Agent to manage, etc.

The governing body of Lexington County may employ an agent for the

purpose of controlling, leasing, selling, managing, operating and maintaining

such property hereinabove referred to and may delegate to such agent full

power and authority to do any and all things necessary or expedient with

regard to such property or any part thereof. Any agent so appointed by such

governing body shall have the terms of such appointment made in writing

and a copy of such writing shall be recorded in the office of the clerk of court

of general sessions and common pleas in and for said county. The term of

office of any agent so appointed shall be for a period of two years and until his

successor shall have been appointed and qualified and his successor shall be

appointed in like manner and for a like term. In case of a vacancy in the

office of the agent it shall be filled by appointment by the governing body for

the unexpired term. Any such agent appointed by the governing body shall

receive such compensation as may be fixed by the governing body, not to ex-

ceed six thousand dollars per annum ; provided, that if there be more than one

agent at the same time, their aggregate salary shall not exceed six thousand

dollars per annum. Any agent appointed under the provisions of this article

shall, before assuming the duties of his appointment, enter into a surety bond

in the sum of ten thousand dollars for the faithful performance of his duties

as such agent, with an insurance company licensed to do business in this State

as surety thereto. The premium of such bond shall be paid in like manner

as other expenditures incurred in carrying out the purposes of this article.

1947 (45) 132, 297.

§ 2-384. Agent to encourage location of industries.

Such agent shall be required by the governing body of Lexington County

to lend aid, to encourage and to support every effort possible in bringing to

the county worthwhile and permanent industries seeking location within the

borders of this State.

1947 (45) 132, 297.

§ 2-385. Airport Fund
;
payment of expenses.

There has been created a fund known as the Airport Fund and there was
appropriated from the general funds of the county the sum of ten thousand

dollars which the county treasurer placed in said fund. All expenditures in-

curred in carrying out the provisions of this article shall be paid out of said

Airport Fund. All moneys received under the provisions of this article by

the governing body of the county or any agent appointed by the governing

body shall be placed in the Airport Fund. Such expenditures shall be paid

upon warrants drawn by the agent, or by the chairman of the governing body

in case there be no agent, with a sworn, itemized statement of same annexed

thereto. The drawer of such warrants shall quarterly file with the governing
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body a sworn itemized statement of all official acts of the drawer of such

warrants and expenses incurred and receipts of money received by him in

carrying out the purposes of this article.

1947 (45) 132, 297.

§ 2-386. Sale or lease of property.

The governing body of the county may, in their discretion, sell or lease

any or all of the above mentioned property at public or private sale.

1947 (45) 297.

§ 2-387. Article cumulative.

No provision contained in this article shall be construed to abridge the rights

and powers granted to the governing body of Lexington County under the

general law of this State but the powers and authority granted under the

provisions of this article shall be cumulative and additional to the powers and

authority heretofore granted to the governing body either under the general

law or any special delegation of power.

1947 (45) 132.

Article 18. * J^JJ-jy

Marlboro County.

§ 2-391. Marlboro County Airport Board.

The Marlboro County Airport Board shall be composed of five members
who shall be elected by a majority, including the senator, of the Marlboro

County legislative delegation and who shall hold office for terms of three years

and until the election and qualification of their successors, who shall be elected

in the same manner and for like terms. They shall be commissioned by the

Governor forthwith upon their election but pending the issuance of such com-_

missions such members shall have all of the powers and authority herein given /{- lf~*f-

unto said Board and its members. In the event of a vacancy caused by death,

resignation, removal or otherwise, a successor shall be elected in the manner
above provided to serve for the remainder of the unexpired term. Any such

member may be removed by the Governor, for good cause, after a hearing

thereon by the Governor.

1947 (45) 30, 261.

§ 2-392. Officers of Board ; meetings.

From the members of the Board there shall be elected a chairman and a

secretary. The Board may hold such meetings at such time or times as, in its

judgment, shall be necessary for the proper discharge of the functions of the
*'

Board upon the call of the chairman.

1947 (45) 30, 261.

§ 2-393. Duties and powers.

The Marlboro County Airport Board shall have the following duties, powers

and authority, to wit

:
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(1) It shall be and constitute the board contemplated in and provided by the

legislation passed by the General Assembly of this State to administer in

Marlboro County all aeronautics laws and the handling of all matters provided

in such legislation affecting the airport or airports of Marlboro County, includ-

ing the expenditure of all funds provided to be expended by said county for

such airport or airports in said county;

(2) It shall have complete control of the allocation, disbursement and ex-

penditure of all funds provided by the legislative delegation for Marlboro Coun-

ty in the Marlboro County Supply Act for each fiscal year for contribution or

aid to such airport or airports and aeronautical activities in Marlboro County;

(3) It shall have general authority concerning the land now owned or here-

after acquired by the county for airport or aeronautical purposes, shall gen-

erally assist the Federal Government and the officials of Marlboro County in all

matters affecting the airport or airports now located or hereafter to be located

in said county; and

(4) It may make such contracts and enter into such agreements as in its

opinion is to the best interest of said county.

1947 (45) 30, 261.

§ 2-394. Board an agency of county.

The Marlboro County Airport Board is constituted an agency of Marlboro

County and shall accept for and in behalf of Marlboro County a deed from the

Federal Government or any of its agencies to all or any portion of the airport

property situate northwest of Bennettsville in Marlboro County. The Marlboro

County Airport Board shall also sign in behalf of Marlboro County any pro-

posed deed from the Federal Government or one of its agencies to all or any

portion of said property, binding Marlboro County by its signature to all con-

ditions, restrictions, reservations and provisions whatsoever contained in such

deed, the Board being hereby constituted the only agency to so act in behalf of

Marlboro County. Such deed when signed by a majority of the Board shall in

all respects constitute the act of Marlboro County. The Marlboro County Air-

port Board may also execute in behalf of the county an agreement cancelling

the present lease on terms and conditions, with reservations and restrictions,

as required by the Federal Government or any of its agencies. The powers

and authority in this section given have reference to all the property consti-

tuting the airport known as Palmer Field, as will be fully shown by reference

to a plat thereof to be recorded in the office of the clerk of court, Marlboro

County, South Carolina.

1947 (45) 30,261.

Article 19.

McCormick County

§ 2-401. Commission ; appointment.

Theje is hereby created the McCormick Airport Commission for the county

and city of McCormick, which shall consist of three members, two to be appoint-
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ed by the county legislative delegation and one by the city council of the city of Mc-
Cormick.

1947 (45) 45.

§ 2-402. Duties and powers.

The Commission may manage the McCormick Airport and make all nec-

essary rules and regulations thereabout, with the Federal Government, shall

generally assist the Federal Government in matters arising concerning the

airport and shall have general supervision and control with the Federal Gov-

ernment and in accord with all contracts hereafter made.

1947 (45) 45.

§ 2-403. Term ; vacancy ; qualification.

The term of office of each commissioner shall be for a period of four years

and until his successor shall have been appointed and qualified. In case of

a vacancy in the membership of the Commission a person shall be appointed

for the unexpired term to fill such vacancy in the same manner in which his

predecessor was appointed. The qualification of each commissioner shall be

by his written consent to act as such commissioner.

1947 (45) 45.

Article 20.

Newberry County.

§ 2-411. Newberry Airport Commission.

The Newberry Airport Commission shall consist of five members, four mem-
bers to be appointed by the legislative delegation of Nezvberry County, two of

whom shall be appointed upon the recommendation of the Pilot's Association

of Newberry, and one member to be appointed by the town council of the city

of Newberry.

1946 (44) 1372; 1947 (45) 62.

§2-412. Terms.

Each commissioner shall serve for a period of four years from the time of

his appointment and until his successor is appointed and qualified. Three of

those now in office, having heretofore been appointed, will serve until Septem-

ber 1 1953 and two until April 1 1955, and thereafter each commissioner shall

serve for a period of four years from the date of his qualification. The quali-

fication of each commissioner shall be by his written consent to act as such

officer.

1946 (44) 1372; 1947 (45) 62.

§2-413. Duties and powers.

The Commission may manage the Newberry Airport and make all necessary

rules and regulations thereabout.

1946 (44) 1372.
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§ 2-414. Deposit and expenditure of funds; annual statement.

The Commission shall deposit all funds received by it from all sources in

a bank wherein such deposits are covered by insurance. There shall be no

expenditure of any of the funds of the Commission except on approval of a

majority of the members thereof. The Commission shall on or before the

first day of February of each year file an itemized statement of all its receipts

and disbursements with the treasurer of Nezvberry County and with the clerk

of the city of Newberry.

1947 (45) 62.

Article 21.

Shaw Field, Sumter County.

§ 2-421. Building in vicinity of Shaw Field.

It shall be unlawful for any person to erect any building or any other type

of construction of any nature whatsoever or permit the same to be placed

on lands located on the projection of runways of Shaw Field, in Sumter

County, at a height above a glide angle for aircraft of forty feet to one foot,

measured outward from the boundaries of the end of any runway at said air-

port, a distance of not less than two miles from the boundaries of said airport

along a prolongation of the center line of said runways and extending laterally

from the projection of said center lines of said runways to a distance of seven

hundred fifty feet each way at the airport boundary, increasing to a lateral

distance of two thousand feet each way from the center line of said runways

a distance of not less than two miles from the boundaries of said airport.

It shall be unlawful for any person to erect any building or other type of con-

struction of any nature whatsoever on lands adjacent to Shaw Field in the

count)' of Sumter, at any other point adjacent to said Shaw Field, not covered

by the preceding paragraph, at a height above a glide angle for aircraft of

fifteen feet to one foot, measured outward from the boundaries of said Shaw
Field a distance of fifteen hundred feet.

This section may be enforced by appropriate action in any court of com-

petent jurisdiction by the United States of America or some properly desig-

nated agency thereof. But the court in any such proceeding may award such

damages to a landowner as may be just and proper.

1942 (42) 1630.

Cross reference.—As to jurisdiction over

Shaw Air Force Base in Sumter County,

see § 39-132.

Article 22.

Whitmire City.

§ 2-431. Whitmire Airport Commission.

The Whitmire Airport Commission shall consist of three members, two to

be appointed by the legislative delegation of Nezvberry County and one by

the city council of the city of Whitmire in said county.

1947 (45) 43.
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§ 2-432. Duties and powers.

The Commission may manage the Whitmire Airport and make all necessary

rules and regulations thereabout.

1947 (45) 43.

§2-433. Terms; qualification.

Each commissioner shall serve for a period of four years from the time of

his appointment and until his successor is appointed and qualified. Those now
in office, having theretofore been appointed, will serve until September 1 1954.

The qualification of each commissioner shall be by his written consent to act

as such officer.

1947 (45) 43.

§ 2-434. Deposit and expenditure of funds ; annual statement.

The Commission shall deposit all funds received from all sources to its

credit in a bank whose deposits are insured by the Federal Deposit Insurance

Corporation. The Commission shall have full authority to expend such funds

by majority approval of the members of the Commission and shall report

annually an itemized statement of receipts and disbursements to the treasurer

of Nezvberry County and to the clerk of the Whitmire town council.

1947 (45) 43.

Article 23.

Saluda County.

§ 2-441. Commission; pay, officers, terms and appointment.

There is hereby created the Saluda County Airport Commission, which

shall be composed of five members who are to serve without compensation.

The initial Commissioners, having been five in number, appointed for terms

of one, two, three, four and five years, respectively, their successors in office

have been and shall be appointed by the Governor upon the recommendation
of the county legislative delegation and the members so appointed shall serve

for a period of five years and until their successors have been appointed and

qualified.

1949 (46) 256.

§ 2-442. Duties and powers.

The Saluda County Airport Commission shall have the following duties,

powers and authority, to wit

:

(1) It shall administer in Saluda County all aeronautic laws and the han-

dling of all matters affecting the airport or airports of Saluda County, including

the receiving and expenditure of all funds provided to be expended by the

county for such airport or airports in the county

;

(2) It shall have control of the allocation, disbursement and expenditure

of all funds provided by the county supply act for each fiscal year, for contri-

bution or aid to such airport or airports and aeronautical activities in Saluda

County

;
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(3) It shall have general authority concerning the land acquired by the

county for airport or aeronautical purposes, shall generally assist the Federal

Government and the officials of the county in all matters affecting the airport

or airports located in the county and may make such contracts and enter into

such agreements as in its opinion are in the best interest of the county.

1949 (46) 256.

§ 2-443. Gifts ; management of property.

The Saluda County Airport Commission is constituted an agency of Saluda

County and shall accept for and in behalf of the county, by deed, gift or other-

wise from the Federal Government or any of its agencies, any and all property

of every kind or description the ownership of which by the Commission may
tend to promote and advance aeronautics in Saluda County. It may also re-

ceive, manage and control any and all property made to or given to Saluda

County for the purpose of inaugurating and establishing an airport in the

county.

1949 (46) 256.

§ 2-444. Investigation and report on establishing airport.

The Commission may investigate the possibility of building, establishing

and maintaining an airport in Saluda County and make recommendations to

the county legislative delegation with reference thereto.

1949 (46) 256.

Article 24.

Williamsburg Comity.

§ 2-451. Williamsburg County Aeronautics Board.

The Williamsburg County Aeronautics Board shall consist of three mem-
bers who are residents of said county and who shall be appointed by the

Governor upon recommendation of the Senator and a majority of the house

legislative delegation from said county in the General Assembly.

1945 (44) 308.

§ 2-452. Terms ; vacancies ; further recommendation for appointment.

The terms of office of the members shall be six years, the terms of the origi-

nal members having been for two, four and six years. The successors in office

of the original Board members appointed for the initial term of four years shall,

before being appointed, be recommended for appointment by the mayor of

the town of Kingstree in said county, such recommendation to be in addition

to the recommendation of a majority of the county legislative delegation. All

vacancies in the membership of the Board shall be filled by appointment for

the unexpired term in like manner as appointments are made for the full term.

1945 (44) 308.

§ 2-453. Compensation of members ; chairman.

The members of the Board shall not receive any compensation for their
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services. The members shall from time to time select one of their number
as chairman of the Board.

1945 (44) 308.

§ 2-454. Acquisition and disposition of property; donations.

The Board may acquire by grant, purchase, lease, condemnation or other-

wise real property and rights of way for airport and aeronautical purposes

and approaches and obstruction rights for airport and aeronautical purposes.

It may also sell, lease, trade, convey and exchange property and rights there-

tofore acquired for such purposes which in its opinion are not needed for the

purposes for which they were acquired. The manner of acquiring property by

condemnation as authorized in this article may be the same as is provided by

law for the condemnation of rights of way for road purposes by the State

Highway Commission. The Board may receive by gift or donation moneys
and other property to be used by it in carrying out the purposes of this article.

1945 (44) 308.

§ 2-455. Lease of property to or agreement with United States.

The Board may lease to the United States of America or to any agency

thereof or to any person, firm or corporation, municipal or private, any and all

of the property and rights acquired by the Board under the provisions of this

article or under the provisions of any other act, statute or law. The Board

may also enter into agreements with the United States of America or any

agency thereof or any person, firm or corporation, municipal or private, rela-

tive to the establishment, operation and maintenance of an airport and aero-

nautical field in said county. All such leases and agreements shall be valid

and binding upon the Board and the county.

1945 (44) 308.

§ 2-456. Powers cumulative.

The powers and authority extended to the Board under the provisions of

this article shall be cumulative to and in addition to all powers and authorities

the Board may have by virtue of the provisions of any other act, statute or

law.

1945 (44) 308.

§ 2-457. Agent for Williamsburg County.

All property and rights received and acquired by the Board, all con-

veyances, leases and agreements made by it and all other acts of the Board

under the provisions of this article or of any other act, statute or law shall

be for and in behalf of and in the name of Williamsburg County. All deeds,

leases, agreements and all other papers executed by the Board shall be ex-

ecuted in the name of Williamsburg County by the Board and at least two

members of the Board shall subscribe their names in the execution thereof.

1945 (44) 308.
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§ 2-458. Airport fund.

All funds received by the Board shall be turned over to the treasurer of the

county and by him placed in a special fund to be known as the "Airport Fund."

1945 (44) 308.

§ 2-459. Intent of article.

It is the intent of this article that the Board shall act for and in behalf of

the county and that it shall, in addition to the rights, powers and authorities

above set out, have all the rights, powers and authorities extended and given

to the counties in this State under the provisions of article 1 of chapter 3 of

this Title.

1945 (44) 308.

Article 25.

Catazvba and Ebeneser Townships, York County.

§ 2-471. Catawba-Ebenezer Airport Commission.

The Airport Commission for Catazvba and Ebenezer townships in York County

shall be known as the Catawba-Ebenezer Townships Airport Commission.

Such Commission shall organize itself and adopt such procedural rules and

regulations as it shall see fit, naming its chairman and secretary from its mem-
bership for such term or terms as it shall consider appropriate.

1948 (45) 1833.

§ 2-472. Appointment ; term ; vacancy.

Such Commission shall consist of three members, one from each of said

townships and one at large within said townships, to be appointed by the

Governor upon recommendation of a majority of the legislative delegation, in-

cluding the senator, for York County. Each member shall serve for a period

of three years and until his successor shall have been appointed and qualified

;

provided, that the Commission having been initially composed of Robert

E. Bryant of Ebenezer township, Erwin Carothers of Catazvba township and

E. H. Carroll, the member at large, these members shall serve for periods of

six, five and four years, respectively, from April 8 1948. In case of vacancy

by death, resignation or otherwise appointment to fill the unexpired term shall

be made as above provided for appointment to fill a regular term.

1948 (45) 1833.

§ 2-473. Employment of personnel ; bids ; rules and regulations.

The Commission may also employ architects, engineers, surveyors, attor-

neys and other personnel considered necessary to proper planning, construc-

tion and operation of an airport as herein contemplated. It may arrange for

the submission of bids and accept such bid or bids and make binding contracts

thereunder as it shall deem appropriate and proper for the accomplishment of

construction of such an airport, rejecting any such bids as are deemed inappro-

priate. The Commission may also make, establish, promulgate and enforce
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proper rules and regulations for the safe and efficient operation of such air-

port and the control of any person using it.

1948 (45) 1833.

§ 2-474. Acquisition and disposal of property ;
gifts.

The Commission may acquire by grant, purchase, lease, condemnation or

otherwise real property and rights of way for airport and aeronautical pur-

poses and acquire approaches and obstruction rights for airport and aeronau-

tical purposes. The Commission may also sell, lease, trade, convey and ex-

change property and rights acquired for such purposes which in its opinion

are not needed for the purposes for which they were acquired. The manner

of acquiring property by condemnation as authorized in this article may be

the same as is provided by law for the condemnation of rights of way for road

purposes by the State Highway Commission. The Commission may receive,

by gift or donation, moneys and other property to be used by it in carrying

out the purposes of this article, including Federal aid or grants upon such

terms, agreeable to the Commission, as shall be required by the Federal grant-

ing agency.

1948 (45) 1833.

§ 2-475. Lease of property to or contract with State or United States.

The Commission may lease to the United States of America or to the State

of South Carolina or to any agency thereof or to any person any and all of

the property and rights acquired by the Commission under the provisions of

this article or under the provisions of any other act, statute or law. The Com-
mission is further authorized and empowered to enter into agreements with

the United States of America or the State of South Carolina or any agency

thereof, or any person relative to the establishment, operation and mainte-

nance of an airport and aeronautical field in said townships. All such leases

and agreements shall be valid and binding upon the Commission and said

townships.

1948 (45) 1833.

§ 2-476. How Commission to act ; execution of papers.

All property and rights received and acquired by the Commission, all con-

veyances, leases and agreements made by it and all other acts of the Commis-

sion under the provisions of this article or any other act, statute or law shall

be in the name of Catawba-Ebenezer Townships Airport Commission. The

Commission is and shall be deemed to be acting for and in behalf of Cata?vba

and Ebenczer townships in York County, South Carolina, as the lawful agent

of said townships. All deeds, leases, agreements and other papers executed

by the Commission shall be executed in the name of the Commission by at

least two members thereof, who shall subscribe their names in the execution

thereof.

1948 (45) 1833.
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§ 2-477. Commission may not bind townships to unauthorized expenditures.

The Commission hereby established shall not bind the aforesaid townships

to the expenditure of any sum or sums for which necessary funds have not

been made available either by virtue of the provisions hereof or by other law-

ful means.

1948 (45) 1833.

§ 2-478. Expenses of Commission.

The Commission shall serve without pay but, funds therefor being avail-

able, shall have the authority to pay for actual expenses incurred by the

Commission in the performance of its official duties.

1948 (45) 1833.
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Title 3.

Agriculture.*

Chap. 1. General Provisions, §§ 3-1 to 3-52.

2. State Crop Pest Commission; Insecticides and Fungicides, §§ 3-101

to 3-185.

3. Marketing of Agricultural Products, §§ -3-201 to 3-331.

4. Seeds and Seed and Plant Certification, §§ 3-401 to 3-454.

5. Fertilizers, §§ 3-501 to 3-586.

6. Commercial Feeding Stuffs, §§ 3-601 to 3-678.

CHAPTER 1.

General Provisions.

Article 1.

Department and Commissioner
of Agriculture.

Sec.

3-1. Duties of Department.
3-2. Commissioner of Agriculture; quali-

fications.

3-3. Election; term; vacancies.

3-4. Clerk.

3-5. How compensation payable.
3-6. Duties of Commissioner.
3-7. Sale of marl or ground limestone.

3-8. Such material not subject to fertilizer

tax.

3-9. Commissioner of Agriculture to ar-

range for innoculating material.

3-10. Disposition of moneys derived from
sale.

3-11. Publication of handbook of State.

3-12. Departments and institutions to fur-

nish information.

Sec.

3-13. Annual report of Department's work.
3-14. Records to be kept five years.

3-15. Suits by and against Commissioner;
venue thereof.

Article 2.

Agricultural Duties of Clemson
College.

3-21. Duties and powers in general.

3-22. Cooperation of coast section farmers.
3-23. County auditors to return forms.
3-24. Experimental stations for farm dem-

onstration work.
3-25. Hatch fund vested in certain trustees

of college for support of experiment
station.

3-26. Assent to act of Congress for appro-
priations for experiment stations.

3-27. Assent to act of Congress to further

development of extension work.

* As to cotton generally, see Title 13. As to soil conservation generally, see Title 63.

As to milk and milk products, see §§ 32-1601 to 32-1724. As to eggs and baby chicks, see

§§ 66-601 to 66-604. As to colored agricultural college, see §§ 22-551 to 22-557. As to
contracts for agricultural labor, see §§ 40-401 to 40-404. As to collection of agricultural

rents and advances, see §41-3. As to agricultural liens, see §§45-501 to 45-513. As to

search for liens against crops for Secretary of Agriculture, see § 60-304.1. As to tax on
agricultural products, see §§ 65-1593 to 65-1598. As to refund of tax on gasoline used in

farm operations, see §§65-1101 to 65-1114. As to containers and grades generally, see

§§ 66-301 to 66-364. As to trademark as brand for timber, see §§ 66-241 to 66-245. As to

demonstration agents for each county, see § 14-306.
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Sec. Sec.

3-28. Clemson to receive grants and conduct 3-45. Digging ginseng on land of another.

work under act. 3-46. Firing turpentine farms.
3-29. Assent to act of Congress providing 3.47. Burning ricks of hay, kilns, etc., in

for research and cooperative exten- night time.

. „ ^
slon work -

. ,
3-48. Burning stacks of corn, etc., in day-

3-30. Clemson to receive and use grants time
under act. 349 _ ^ak ;ng away w ;tn produce before

A .. , , paid for.
Article 3. „ .. _ r ... , .

3-50. ractors tailing to account for produce
Certain Offenses. guilty of fraud.

3-41. Stealing crops from the field. 3-51. Not guilty if products destroyed by

3-42. Stealing melons or fruit. accident.

3-43. Theft of tobacco plants from beds. 3-52. Fines from State Agricultural Fair to

3-44. Digging, pulling up or injuring gin- go to treasurer thereof.

seng during certain periods.

Article 1.

Department and Commissioner of Agriculture.

§ 3-1. Duties of Department.

The Department of Agriculture shall be charged, as far as possible, with
" the execution of the work usually devolved upon a bureau of agriculture and

I

' a bureau of publicity.
J
JAl 1942 Code § 322i; 1932 Code § 3223; Civ. C. '22 § 929; Civ. C. '12 § 851; 1904 (24) 449;

'H 1909 (26) 14, 191; 1936 (39) 1615; 1941 (42) 119.

§ 3-2. Commissioner of Agriculture
;
qualifications.

The chief officer of the Department of Agriculture shall be denominated

the Commissioner of Agriculture. The Commissioner shall have a com-

petent knowledge of agriculture, manufacturing and general industries, com-

merce, chemistry and publicity.

1942 Code § 3224; 1932 Code § 3224; Civ. C. '22 § 930; Civ. C. '12 § 852; 1909 (26) 191;

1912 (27) 61S; 1926 (34) 1055; 1936 (39) 615; 1941 (42) 119.

§ 3-3. Election ; term ; vacancies.

The Commissioner shall be elected by the qualified electors in the general

election now provided by law for the election of State officers erf" fTre—Statre*

-g©re-r-*uivent, for a term of four years,cthe next term after the adoption of

this Code beginning on the first day of January, 1955). In case a vacancy

should occur the Governor shall appoint a successor tor the unexpired term.

1942 Code § 3224; 1932 Code § 3224; Civ. C. '22 § 930; Civ. C. '12 § 852; 1909 (26) 191;

1912 (27) 618; 1926 (34) 1055; 1936 (39) 615; 1941 (42) 119.

§ 3-4. Clerk.

The Commissioner may appoint a competent clerk, whose qualifications

shall be in the main the same as those required of the Commissioner.

1942 Code §3224; 1932 Code §3224; Civ. C. '22 §930; Civ. C. "12 §852; 1909 (26) 191;

1912 (27) 618; 1926 (34) 1055; 1936 (39) 615; 1941 (42) 119.
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§ 3-5. How compensation payable.

The compensation of the Commissioner and of the clerk shall be payable

monthly by the Treasurer, on the warrant of the Comptroller General.

1942 Code § 3225; 1932 Code § 3225; Civ. C. '22 § 931; Civ. C. '12 § 853; 1909 (26) 191;

1919 (31) 4; 1936 (39) 615; 1941 (42) 119; 1951 (47) 506.

§ 3-6. Duties of Commissioner.

The Commissioner shall

:

(1) Be charged with all work looking to the promotion of agriculture and

cattle raising, including the collection and publication of information in regard

to localities, character, accessibility, cost and modes of utilization of soils and,

more specifically, the inducement of capital to invest in agriculture and cattle

raising by the dissemination of information relative to the advantages of

soil and climate and other natural resources of the State

;

(2) Collect from the farmers and landowners of the State and list informa-

tion as to lands, stating the number of acres, the location and the terms

upon which they may be bought ; and

(3) Keep a land registry and in connection therewith from time to time

issue a publication descriptive of such listed agricultural, forest and truck-

ing lands as may be offered to the Department for sale or share, such

publication to be in an attractive form, setting forth the county, township,

number of acres, names and addresses of owners and such other information

as may be helpful in placing inquiring homeseekers in communication with

the landowners.

But nothing herein shall be construed to give the Commissioner the right

to do scientific, educational or extension work in agriculture.

1942 Code § 3227; 1932 Code § 3227; Civ. C. '22 § 933; Civ. C. '12 § 855; 1909 (26) 191

§ 6; 1918 (30) 825; 1936 (39) 615; 1941 (42) 119.

§ 3-7. Sale of marl or ground limestone.

The Commissioner may make arrangements with any reliable manufacturer

of crushed marl or ground limestone for the sale of such material to the citi-

zens of this State at prices that shall be reasonable and will allow a reasonable

profit on the cost of production. In the event of the failure of the Commis-
sioner to make such arrangements, he shall, upon satisfying himself that such

arrangements as are specified cannot be made, report such fact to the General

Assembly next succeeding, together with definite recommendations for the

mining of such material by the State with convict labor and furnishing the

same to the farmers of the State at a price that shall be as near the actual

cost of production as possible. In the event an arrangement is made, the

Commissioner shall make public the nature and terms of the arrangement

and shall annually report to the Generally Assembly the full itemized details

of any and all such sales made to farmers through the Department.

1942 Code § 3252; 1932 Code § 3252; Civ. C. '22 § 958; 1916 (29) 669; 1936 (39) 1615;

1941 (42) 119.

§ 3-8. Such material not subject to fertilizer tax.

Such material, when offered on the market under § 3-7 shall not be con-
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sidered a fertilizer and shall not be subject to the tax of twenty-five cents per

ton imposed on fertilizers.

1942 Code § 3253; 1932 Code § 3253; Civ. C. '22 § 959; 1916 (29) 669.

§ 3-9. Commissioner of Agriculture to arrange for inoculating material.

The Commissioner of Agriculture may make arrangements with any reliable

manufacturer of inoculation material for the sale of such material to the citizens

of the State at prices that shall be reasonable and will allow a reasonable profit

on the cost of production. Failing to make such arrangements, the Commis-
sioner may manufacture inoculation material for leguminous crops and dis-

tribute it to citizens of the State applying for it at cost. The Commissioner

may expend from any surplus or other funds collected from other sources in

his hands, such amounts as may be necessary to inaugurate the work of manu-
facturing inoculation material and refund to those respective funds as soon as

possible from the sums collected from the sale of such material such sums as

may be so expended.

1942 Code §3250; 1932 Code §3250; Civ. Co. '22 §956; 1915 (29) 261; 1936 (39) 1615;

1941 (42) 119.

§ 3-10. Disposition of moneys derived from sale.

In the event that the material is manufactured in the laboratories of the

Department of Agriculture, the Commissioner shall receive and keep current

accounts of all sums derived from the sale of the material at cost, deposit such

sums daily in some State depository bank and once a month turn over all of

these receipts to the State Treasurer, who shall hold them subject to the order

of the Commissioner, upon warrant issued by the Comptroller General.

1942 Code §3251; 1932 Code 3251; Civ. C. '22 §957; 1915 (29) 261; 1936 (39) 1615; 1941

(42) 119.

§ 3-1 1. Publication of handbook of State.

The Commissioner shall collect and collate in the form of a handbook

of the State, to be issued when practicable, information showing the nature,

resources and advantages of the State of South Carolina, dealing with soil,

climate, agricultural and horticultural products, native woods, means of trans-

portation, cost of living, market and all material and social advantages for

those seeking homes and investments in agricultural industries.

1942 Code § 3228; 1932 Code § 3228; Civ. C. '22 § 934; Civ. C. '12 § 856; 1904 (24) 449.

§ 3-12. Departments and institutions to furnish information.

In order to facilitate the collection and collation of information of the re-

sources of the State on all lines, the heads of the several departments of the

state government and of the state institutions shall furnish accurately such

information as may be at their command to the Commissioner when called

upon for the same.

1942 Code § 3230; 1932 Code § 3230; Civ. C. '22 § 936; Civ. C. '12 § 858; 1909 (26) 191

§6.
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§ 3-13. Annual report of Department's work.

The Commissioner shall make and submit to the Governor, on or before

the tenth day of January of each year, a report covering the Department's

work of the preceding year and the report shall be transmitted to the General

Assembly, printed in the same manner as other public documents or as shall

otherwise be ordered.

1942 Code § 3226; 1932 Code § 3226; Civ. C. '22 § 932; Civ. C. '12 § 854; 1904 (24) 449.

§ 3-14. Records to be kept five years.

The Commissioner shall keep and preserve all records in his office for a

period of five )'ears. At the end of the five year period the Commissioner may
in his discretion destroy such records as in his judgment may be obsolete

and of no value.

1942 Code § 3246; 1940 (41) 1889; 1941 (42) 119.

§ 3-15. Suits by and against Commissioner ; venue thereof.

The Commissioner of Agriculture may sue or be sued in the courts upon
the same terms as any other person, the action to be against or by the Com-
missioner as representative of the State. Suits may be brought in Richland

County or in the county in which the cause of action accrued.

1942 Code §6469; 1932 Code §6469; Civ. C. '22 §3375; 1914 (29) 18; 1921 (32) 303; 1933

(38) 95; 1945 (44) 72.

Article 2.

Agricultural Duties of Clemson College.

§ 3-21. Duties and powers in general.

The board of trustees of The Clemson Agricultural College of South Carolina

shall have the following duties and powers with respect to agriculture and

agricultural affairs or investigations :

(1) It shall regulate the returns of such county agricultural societies

as may be chartered by the State, prescribe the form of such returns and
furnish all blanks necessary for securing uniform and reliable statistics of

their operations;

(2) It shall issue to the several county auditors of the State blanks,

with complete instructions, for the collection of agricultural statistics and

information

;

(3) It shall investigate all subjects relating to the improvement of the

agricultural interests of the State, the inducement of immigration thereto

and the introduction of foreign capital therein, as it may deem expedient;

(4) It shall make investigations adapted to promote and improve the market-

ing of cattle and poultry and domestic fowl of every kind ;

(5) It may promulgate and enforce rules and regulations for the guid-

ance of the State Veterinarian, or any assistant of his, in the treatment of

horses, mules, cattle, hogs or other livestock or poultry or domestic fowl

of any kind affected with any dangerous or contagious disease

;
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(6) It may adopt rules and regulations consistent with the laws of this

State and of the United States to prevent the introduction into this State of

any livestock or poultry or domesticated fowl of any kind that is affected

with any contagious disease, the tendency of which is to cause the death

of such livestock;

(7) It may in case of contagious disease among any kind of stock or

animals, including poultry and domesticated animals of every kind, either

establish rules of quarantine or have the infected animals killed and burned

;

(8) It may adopt and promulgate such rules and regulations as it may
deem necessary or advisable to carry into effect any and all of the matters

referred to in §§ 6-401 , 6-403, 6-404, 6-406 and 6-426 to 6-432

;

(9) It, or a committee appointed by it, shall supervise and enforce the exe-

cution of any duties devolved upon it

;

(10) It shall appoint a special inspector or inspectors of fertilizers and

such other persons as it may deem necessary for carrying out the duties

devolved upon it by chapter 5 of this Title and fix their compensation ;

(11) It shall communicate and cooperate with the Secretary of Agriculture

of the United States and shall receive from him seeds, plants, documents and
information and distribute the same as may seem to the best advantage;

(12) It may hold agricultural conventions composed of delegates from

each county in the State, to be apportioned to each county and elected in

such manner as it may provide and it may conduct farmers' institutes at

such times and places as may appear expedient; and it may use such parts

of the funds under its control as may be necessary to meet the expense

of conducting such conventions and institutes, but no compensation, per diem
or mileage, shall be paid to the delegates to such conventions ;

(13) It shall detail one of their scientific agriculturists to pay frequent

visits to the coast section of the State, to examine the soils, present methods
of cultivation, fertilization, irrigation, and similar matters, and to make
practical tests, on some selected section, of sea island cotton, rice and truck

farms, with various varieties of seeds, and to follow the same up care-

fully during the preparation of the land, planting of the seed and cultivation

and harvesting of same and also to examine into the diseases of cotton, rice,

truck, and other similar crops which have caused much trouble and loss in

that section ; and

(14) It shall furnish, at cost, to citizens of this State upon request therefor,

sufficient quantities of serum for treatment of hog cholera; provided, that no

person shall be furnished more serum than needed for treatment of hogs

actually owned by the person applying therefor ; and provided, further, that no
poor person shall be charged for serum applied for when he is unable to pay
for same.

1942 Code §§ 5743, 5750; 1932 Code §§ 5743, 5750; Civ. C. '22 § 2840; Civ. C. '12 § 1900;

Civ. C. '02 § 1313; G. S. 587, 588, 589, 591, 594; R. S. 1132; 1879 (17) 72; 1890 (20) 706 § 4;

1901 (23) 737; 1913 (28) 194; 1928 (35) 1192; 1939 (41) 360; 1940 (41) 1876.

Cross references.—As to The Clemson fertilizers, see §§ 3-501 et seq. As to sale,

Agricultural College generally, see §§ 22-101 etc., of seed, see §§ 3-401 et seq.

to 22-120. As to sale, etc., of commercial
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§ 3-22. Cooperation of coast section farmers.

The planters and farmers of the coast section visited by one of the scientific J^.
agriculturists of the board pursuant to paragraph (13) of § 3-21 shall render^
hearty assistance and cooperation in every way in their power to the gentle- /

man detailed under the provisions of said section.

1942 Code § 5743; 1932 Code § S743; Civ. C. '22 § 2840; Civ. C. '12 § 1900; Civ. C. '02

§ 1313; G. S. 587, 588, 589, 591, 594; R. S. 1132; 1879 (17) 72; 1890 (20) 706 § 4; 1901 (23)

737; 1913 (28) 194; 1939 (41) 360; 1940 (41) 1876.

§ 3-23. County auditors to return forms.

The county auditors to whom are issued the blanks referred to in paragraph

(2) of § 3-21 shall promptly return such blanks to the board filled in in accord-

ance with such instructions.

1942 Code § 5743: 1932 Code § 5743; Civ. C. '22 § 2840; Civ C. '12 § 1900; Civ. C. '02

§ 1313: G. S. 587, 588. 589, 591, 594; R. S. 1132; 1879 (17) 72; 1890 (20) 706 § 4; 1901 (23)

737; 1913 (28) 194; 1939( 41) 360; 1940 (41) 1876.

§ 3-24. Experimental stations for farm demonstration work.

The board of trustees of The Clemson Agricultural College of South

Carolina may establish and operate two or more experimental stations, as in

its judgment the funds of the college will justify, for the purpose of testing

soil, climatic and other conditions and farm demonstration work. One of

such stations shall be established within the Pee Dee section of the State, one

within the sand hill portion thereof and the others wherever in the judgment

of the board will result to the best interest of the State. Due advertisement

for bids in money and donations of land for the location of any such stations

in any section of the State shall be made before the location thereof is deter-

mined.

1942 Code § 5740; 1932 Code § 5740; Civ. C. '22 § 2836; Civ. C. '12 § 1896; 1911 (27) 3.

§ 3-25. Hatch fund vested in certain trustees of college for support of experi-

ment station.

The annual grant, commonly known as the Hatch Bill fund, made to this

State by the Congress of the United States according to the terms of an Act

of Congress entitled "An Act to Establish Agricultural Experiment Stations

in Connection with the Colleges Established in the Several States under

the Provisions of an Act Approved July second, Eighteen Hundred and

Sixty-Two, and of the Act Supplementary Thereto," approved March 2

1887, as amended, is hereby vested in the six members of the board of trustees

of The Clemson Agricultural College of South Carolina chosen by the General

Assembly. One of the agricultural experiment stations established in con-

nection with Clemson Agricultural College and under the direction of the

board of trustees thereof shall be supported, in whole or in part, by such

grant according to the provisions of the act of Congress hereinbefore men-
tioned.

1942 Code § 5739;' 1932 Code § 5739; Civ. C. '22 § 2835; Civ. C. '12 § 1895; Civ. C. '02

§ 1309; R. S. 1128; 1889 (20) 300 § 2.
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§ 3-26. Assent to act of Congress for appropriations for experiment stations.

The assent of this State was given on March 1 1909 to the purposes and

provisions of an Act of Congress entitled "An Act to Provide for an Increased

Annual Appropriation for Agricultural Experiment Stations and Regulating

the Expenditure Thereof," approved March 16 1906.

1942 Code § 5806; 1932 Code § 2051; Civ. C. '22 § 13; Civ. C. '12 § 13; 1909 (26) 122.

§ 3-27. Assent to act of Congress to further development of extension work.

The assent of the State of South Carolina was given on March 15 1929 to

the provisions and requirements of an Act of the Congress of the United

States entitled "An Act to Provide for the Further Development of Agricul-

tural Extension Work Between the Agricultural Colleges in the Several States

Receiving the Benefits of the act entitled 'An Act Donating Public Lands

of the Several States and Territories which may provide Colleges for the

Benefit of Agriculture and the Mechanic Arts,' Approved July 2 1862, and all

Acts Supplementary Thereto, and the United States Department of Agri-

culture," approved by the President May 22 1928.

1942 Code § 5806-1; 1932 Code § 5744; 1929 (36) 694.

§ 3-28. Clemson to receive grants and conduct work under act.

The board of trustees of The Clemson Agricultural College of South Caro-

lina may receive the grants of money appropriated under the act referred to

in § 3-27 and organize and conduct agricultural extension work, which shall

be carried on in connection with the College of Agriculture of said college

in accordance with the terms and conditions expressed in said act of the

Congress of the United States.

1942 Code § 5806-1; 1932 Code § 5744; 1929 (36) 694.

§ 3-29. Assent to act of Congress providing for research and cooperative exten-

sion work.

The assent of the General Assembly of the State of South Carolina, required

by "An Act to Provide for Research into Basic Laws and Principles Relating to

Agriculture and to Provide for the Further Development of Cooperative

Agricultural Extension Work and the more Complete Endowment and Sup-

port of Land-Grant Colleges," approved June 29 1935 (Public No. 182—74th
Congress), was given to the provisions and requirements of said act on April

181936.

1942 Code § 5806-2; 1936 (39) 1448.

§ 3-30. Clemson to receive and use grants under act.

The board of trustees of The Clemson Agricultural College of South Caro-

line may receive such grants and use them for the benefit of the State in accord-

ance with the terms and conditions expressed in the act of Congress referred to in

§ 3-29
;
provided, that the grants for the more complete endowment and support

of land-grant colleges shall be equally divided between The Clemson Agricul-

tural College of South Carolina and the Colored Normal, Industrial, Agricul-

tural and Mechanical College of South Carolina as now provided by law.

1942 Code § 5806-2; 1936 (39) 1448.
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Article 3.

Certain Offenses.

§3-41. Stealing crops from the field.

Whoever shall steal from the field any grain, cotton or vegetables, whether

severed from the freehold or not, shall be guilty of a misdemeanor and on con-

viction thereof shall be punished by imprisonment for not more than five years

or by fine of not more than five hundred dollars, except that when the amount
stolen shall not exceed ten dollars in value the punishment shall be by im-

prisonment for not more than thirty days nor less than twenty days or by a

fine of not more than one hundred nor less than fifty dollars.

1942 Code § 1172; 1932 Code § 1172; Cr. C. '22 § 65; Cr. C. '12 § 221; Cr. C. '02 § 169;

G. S. 2487; R. S. 164; 1826 (6) 284; 1866 (13) 405; 1879 (17) 77; 1885 (19) 140; 1903 (24) 111.

Purpose of section is to protect crops un- ing corn "in the field" is fatal under this

til gathered.—This section applies to the section which makes stealing corn "from
taking of the particular kind of property the field" a criminal act, but upon a general
mentioned from the field, before it is gath- verdict of guilty, indictment is sufficient to

ered by the owner, and not to the taking of charge an offense of petit larceny. State

such property simply because it happened v. Shuler, 19 S. C. 140; State v. Nelson, 28

to be in the field, the object of the section S. C. 16, 4 S. E. 792.

being to protect field crops until they are Court's discretion as to alternative pun-
gathered and housed, or at least severed ishment.—This section, in making provision

and harvested. State v. Washington, 26 for an alternative punishment, leaves it to

S. C. 604, 2 S. E. 623, approving the hold- the court, and not to the prisoner, to deter-

ing in State v. Shuler, 19 S. C. 140. mine whether the sentence shall be by fine

Unsevered crops are not regarded as real- or imprisonment. State v. Davis, 86 S. C.

ty under this section.—Norwood v. Carter, 208, 68 S. E. 532.

176 S. C. 472, 180 S. E. 453. Quoted in State v. Collins, 188 S. C. 338,

Indictment must charge stealing "from 199 S. E. 303.

the field."—An indictment charging steal-

§ 3-42. Stealing melons or fruit.

Whoever shall steal from the premises of another any melons or fruit,

whether severed from the freehold or not, shall be guilty of a misdemeanor

and, on conviction thereof, shall be punished by imprisonment for not more
than thirty days or by a fine of not more than fifty dollars.

1942 Code § 1169; 1932 Code § 1169; Cr. C. '22 § 62; Cr. C '12 § 218; Cr. C. '02 § 166;

R. S. 162; 1886 (19) 522.

Quoted in State v. Collins, 188 S. C. 338,

199 S. E. 303.

§ 3-43. Theft of tobacco plants from beds.

Whoever shall steal tobacco plants, whether severed from the freehold or

not, from any tobacco plant. beds shall be deemed guilty of a misdemeanor
and, on conviction thereof, shall be punished by imprisonment for not more
than five years or by fine of not more than five hundred dollars ; except that

when the value of the tobacco plants does not exceed twenty dollars the

punishment shall be by imprisonment for not more than thirty days or by a

fine of not more than one hundred dollars.

1942 Code § 1169-1; 1938 (40) 1621; 1947 (45) 64.
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§ 3-44. Digging, pulling up or injuring ginseng during certain periods.

If any person shall in this State dig, pull up the roots of or in any manner
injure any ginseng from the fifteenth day of March till the fifteenth day of

September in any year, such person shall be guilty of a misdemeanor and, on
conviction thereof, shall be punished by a fine of not more than one hundred
dollars or imprisonment for not more than thirty days.

1942 Code § 1253; 1932 Code § 1253; Cr. C. '22 § 148; Cr. C. '12 § 299; Cr. C. '02 § 231;
1899 (23) 92.

§ 3-45. Digging ginseng on land of another.

When any person in this State shall plant ginseng upon any land belonging

to such person whether the same be enclosed or not, then it shall be unlawful

for any person to dig such ginseng at any time of the year without the per-

mission of the person so planting the same ; and any person convicted of a

violation of the provisions of this section shall be fined for each and every

such offense not exceeding one hundred dollars or imprisoned for a term

not exceeding thirty days.

1942 Code § 1218; 1932 Code § 1218; Cr. C. '22 § 106; Cr. C. '12 § 298; Cr. C. '02 § 232;

1899 (23) 92.

§ 3-46. Firing turpentine farms.

It shall be unlawful for any person to set fire to any woods so near to any

turpentine farm in this State as to injure or burn any such farm ; and whoever
shall wilfully and maliciously set fire to any woods at any time, whereby any

such farm is injured or burned, shall be adjudged guilty of a felony and liable

to be punished at hard labor in the penitentiary for the period of one year

or fined in the sum of five hundred dollars.

1942 Code § 1162; 1932 Code § 1162; Cr. C. '22 § 55; Cr. C. '12 § 189; Cr. C. '02 § 155;

G. S. 2494; R. S. 151; 1876 (16) 61.

§ 3-47. Burning ricks of hay, kilns, etc., in night time.

Whoever shall in the night time maliciously, unlawfully and wilfully burn,

or cause to be burned or destroyed, any ricks or stacks of hay, straw or grain

or kilns shall, for every such offense, be punished by hard labor in the peni-

tentiary for life or for a period not less than two years, according to the ag-

gravation of the offense.

1942 Code § 1163; 1932 Code § 1163; Cr. C. '22 § 56; Cr. C. '12 § 190; Cr. C. '02 § 157;

G. S. 2484; R. S. 154; 22 and 33 C. 2, c. 7: 1712 (2) 521; 1869 (14) 175; 1887 (19) 793.

§ 3-48. Burning stacks of corn, etc., in daytime.

Whoever shall maliciously, unlawfully and wilfully burn, or cause to be

burned or destroyed, any ricks or stacks of corn or grain or kilns, in the day-

time, shall be adjudged guilty of a misdemeanor and liable to be fined and

imprisoned, in the discretion of the court, for such offense.

1942 Code § 1179; 1932 Code § 1179; Cr. C. '22 § 69; Cr. C. '12 § 213; Cr. C. '02 § 158;

G. S. 2495; R. S. 155; 1828 (6) 367.

Cross reference.—As to burning of crops, Meaning of "burned or caused to be

personal property, etc., see § 16-314. burned."—The words "burn or caused to
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be burned or destroyed," in this section. age be done by fire. State v. De Bruhl, 10

mean that the property must be demolished Rich. (44 S. C. Law) 23.

or unfitted for its purpose and such dam-

§ 3-49. Making away with produce before paid for.

Any person engaged in the business of buying cotton, corn, rice or similar com-

modities, either on his own account or for others, who shall buy such on sale

from a planter, commission merchant or any other person for cash and shall

fail or refuse to pay for the same and make away with or dispose of the same

before he shall have paid therefor shall be deemed guilty of fraud and embezzle-

ment and shall be liable, on conviction, to be imprisoned in the penitentiary

for a term of not less than one year nor more than five years, at the discretion of

the court.

1942 Code § 1282; 1932 Code § 1282; Cr. C. '22 § 177; Cr. C. '12 § 457; Cr. C. '02 § 344;

G. S. 2521; R. S. 283; 1877 (16) 250.

As to punitive damages in civil action for Cited in Lee v. Marion Nat. Bank, 167

violation of section, see McDaniel v. Mon- S. C. 168, 166 S. E. 148.

roe, 63 S. C. 307, 41 S. E. 456 (1902).

§ 3-50. Factors failing to account for produce guilty of fraud.

Any factor'or commission merchant who shall receive from any planter any

cotton, rice or other agricultural produce for sale and shall

(1) Sell the same and fail to pay over the net proceeds thereof to the

planter on demand

;

(2) Apply the same to his own use and benefit ; or

(3) Fail to account for the same in a satisfactory manner if unsold

Shall be guilty of fraud and embezzlement and, on conviction thereof,

shall be imprisoned in the penitentiary not less than one year nor more than

five years, at the discretion of the court.

1942 Code § 1283; 1932 Code § 1283; Cr. C. '22 § 178; Cr. C. '12 § 458; Cr. C. '02 § 345;

G. S. 2522; R. S. 284; 1877 (16) 250.

Cited in State v. Moore, 128 S. C. 192,

122 S. E. 672.

§ 3-51. Not guilty if products destroyed by accident.

No person shall be convicted under the provisions of §§ 3-49 or 3-50 if he

can show that the cotton, corn, rice or other products received by him were

destroyed by accident, after due diligence on his part, or that he was forcibly

deprived of the possession thereof.

1942 Code § 1284; 1932 Code § 1284; Cr. C. '22 § 179; Cr. C. '12 § 459; Cr. C. '02 § 346;
G. S. 2523; R. S. 285; 1877 (16) 250.

§ 3-52. Fines from State Agricultural Fair to go to treasurer thereof.

For the purpose of better providing for the preservation of the public peace

during the annual fairs of the State Agricultural and Mechanical Society

of South Carolina all fines imposed for offenses committed on the fair grounds

during the sessions of the annual fairs shall be turned over to the treasurer

of the society by the magistrate before whom such cases are tried if the
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arrests of the offenders were made by persons appointed or employed by the

authorities of the society.

1942 Code §951; 1932 Code §951; Cr. C. '22 §4S; Cr. C. '12 § 48; 1910 (26) 772.

Cross reference.—As to county fairs and
fair associations, see §§ 14-651 to 14-687.
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Article 1.

General Provisions.

§ 3-101. Appointment of Commission; duties.

On and after April 1st of each even numbered year the Board of Trustees

of The Clemson Agricultural College of South Carolina shall designate not

over five of its members who shall constitute and be known as the State

Crop Pest Commission of South Carolina and who shall be charged with the

execution of the provisions of this chapter.

1942 Code § 3254; 1932 Code § 3254; Civ. C. '22 § 960; Civ. C. '12 § 875; Civ. C. '02 § 741

;

1901 (23) 703; 1903 (24) 22; 1912 (27) 748.

§3-102. Officers and employees.

The Commission may appoint an entomologist, who shall be known as the

state entomologist, and a pathologist, who shall be known as the state

pathologist, and such assistants, deputies and agents of the entomologist and

pathologist as in their judgment may seem necessary, so that the duties

hereby devolved upon them may be properly discharged. The entomologist

and pathologist shall perform or direct all the duties required under the

rules, ordinances and regulations of the Commission.

1942 Code § 3255; 1932 Code § 3255; Civ. C. '22 § 961; Civ. C. '12 § 877; Civ. C. '02 § 743;

1901 (23) 703; 1903 (24) 22; 1912 (27) 748.

§ 3-103. Salaries and expenses.

The State Crop Pest Commission shall fix the salaries of the entomologist

and pathologist and their assistants, deputies and agents. Such salaries shall

be paid out of the funds provided by law for the use of Clemson College ; and

in addition to the salaries such expenses as the Commission may allow for

traveling and other incidental expenses, including reports and other publica-

tions.

1942 Code § 3256; 1932 Code § 3256; Civ. C. '22 § 962; Civ. C. '12 § 878; Civ. C. '02 § 744;

1901 (23) 703; 1903 (24) 22; 1912 (27) 748.

§3-104. Powers and duties.

The State Crop Pest Commission may make, promulgate and enforce such

just and reasonable rules, ordinances and regulations as in the judgment of

the Commission may be necessary to eradicate or prevent the introduction,

spread or dissemination of any injurious insects and plant diseases and pre-

vent fraud or misrepresentation in the sale and dissemination of fruit trees,

nut trees, shade and ornamental trees, vines, shrubs, plants, bulbs and roots

for propagation purposes. Such rules, ordinances and regulations shall have

the force and effect of law so far as they are consistent with the general

laws of the State and the laws of the United States. The Commission may
regulate or prohibit the shipment within, or the importation into, this State

of any plants, farm products or other articles of any nature or character

whatsoever from any State, territory or foreign country when, in the opinion
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of the Commission, such regulation or prohibition is necessary to prevent the

introduction or dissemination of injurious insect pests and plant diseases.

1942 Code § 3257; 1932 Code § 3257; Civ. C. '22 § 963; Civ. C. '12 § 876; Civ. C. '02 § 742;

1901 (23) 703; 1903 (24) 22; 1912 (27) 748; 1922 (32) 975.

§3-105. Blank.

§3-106. Blank.

§3-107. Discovery of injurious insects or plant diseases; remedial measures.

When the entomologist or pathologist of the Commission suspect any in-

jurious insects or plant diseases to exist in any part of the State, they shall

verify such suspicion, and, if the same is ascertained to be well founded, the

entomologist and pathologist shall adopt such remedial measures as they

may deem necessary and practical.

1942 Code § 3258; 1932 Code § 3258: Civ. C. '22 § 964; Civ. C. '12 § 879; Civ. C. '02 § 745;

1901 (23) 703; 1903 (24) 22; 1912 (27) 748.

§ 3-108. Blank.

§ 3-109. Police power ; report of violations.

The members of the State Crop Pest Commission, the entomologist and the

pathologist and their assistants, deputies and agents shall have police power

in executing the provisions of this chapter. Every person shall report viola-

tions to the Commission.

1942 Code § 3261; 1932 Code § 3263; Civ. C. '22 § 971; 1912 (27) 748.

§ 3-110. Interfering with officers and employees.

Any person who shall seek to prevent any inspection under the direction

of the State Crop Pest Commission by the entomologist or pathologist or any

of their deputies, assistants or agents or who shall otherwise interfere with

the entomologist or pathologist or any of their assistants, deputies or agents,

while in the performance of their duties under this chapter, shall be guilty

of a misdemeanor and shall, upon conviction thereof, be punished by a fine

of not less than fifty dollars nor more than five hundred dollars or imprisonment

for not less than ten days, or both such fine and imprisonment, at the discretion

of the court having jurisdiction.

1942 Code § 3260; 1932 Code § 3264; Civ. C. '22 § 970; Cr. C. '22 § 275; 1912 (27) 748.

§3-111. Other penalties.

Any person violating any of the rules of the Commission shall be deemed

guilty of a misdemeanor and shall, upon conviction thereof, be punished by a

fine of not less than fifty dollars nor more than five hundred dollars, or im-

prisonment for not less than ten days nor more than six months, or both such

fine and imprisonment, at the discretion of the court having jurisdiction.

The Commission may enforce its rules, ordinances and regulations in any court

of competent jurisdiction by civil as well as criminal proceedings and if it is
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necessary to issue a writ of injunction no court of this State shall have the

right previous to a trial upon the merits to set aside such writ on bond.

The Attorney General and the solicitors shall represent the Commission when-

ever called upon to do so. The Commission, in the discharge of its duties

and in the enforcement of the powers herein delegated, may administer oaths

and hear witnesses, and to that end the various sheriffs through the State

shall serve all summonses and other papers upon the request of the Com-
mission.

1942 Code § 3259; 1932 Code § 3259; Civ. C. '22 § 965; Cr. C. '22 § 274; 1912 (27) 748.

§ 3-1 12. Fines, how used.

All fines resulting from prosecutions under this chapter shall be paid to the

State Treasurer and deposited to the credit of the State Treasury.

1942 Code § 3262; 1932 Code § 3266; Civ. C. '22 § 972; 1912 (27) 748.

Article 2.

Sales of Trees, Shrubs, etc.

§ 3-124. Inspection of certain shipments into State.

Every person engaged in the nursery business at a place without this State

who ships trees or plants into this State shall have the same examined by the

State Crop Pest Commission, and no such shipment shall be made until

and unless such plants have been inspected by the Commission and shall

have had placed thereon a tag prepared by the Commission, showing that

such trees or plants have been duly inspected and are free from disease.

The provisions of this section shall not apply to persons engaged in the

nursery business in any state which recognizes and accepts the inspection

made by the State Crop Pest Commission on shipments made from this State.

1942 Code § 3267; 1932 Code § 3267: 1926 (34) 957.

§ 3-125. Bond required on such shipments into State.

Before any such person engaged in the nursery business at a place without

this State, in a state which does not recognize and accept the inspection made
by the State Crop Pest Commission of South Carolina on shipments made
from this State, shall be permitted to sell or deliver trees or plants within this

State he shall execute a bond in the sum of five thousand dollars and file

same with the Commission. The bond shall be in the form prescribed by

the Commission and conditioned upon such person conforming to all the rules,

regulations and requirements of the Commission. The Commission shall

prepare and furnish all forms necessary to carry out the provisions of this

section.

1942 Code §3267; 1932 Code §3267; 1926 (34) 957.

§3-126. Suits on bond.

Any person who may suffer loss or damage by reason of sales made within

this State by a person to whom the provisions of § 3-124 apply shall have a

right to sue on the bond required by § 3-125 in any county in this State.

1942 Code § 3267; 1932 Code § 3267; 1926 (34) 957.
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§ 3-127. Appointment of agent for service of process by such shippers.

As a further condition precedent for doing business in this State any person

to whom the provisions of § 3-124 apply shall appoint the Secretary of State

as his agent to accept service in any suit brought against him for the viola-

tion of the conditions of the bond required by § 3-125.

1942 Code § 3267; 1932 Code § 3267; 1926 (34) 957.

§ 3-128. Annual license tax on such shippers.

Any person to whom the provisions of § 3-124 apply shall pay an annual

license tax of one hundred dollars to do business in this State, said amount to

be paid to the State Treasurer who shall issue a receipt for same.

1942 Code § 3267; 1932 Code § 3267; 1926 (34) 9S7.

§ 3-129. Penalty on such shippers.

Any person to whom the provisions of § 3-124 apply failing or refusing

to file the bond or pay the license tax as aforesaid shall be guilty of a mis-

demeanor and be subject to a fine of not more than five hundred dollars or

imprisonment for not more than two years, or both such fine and imprison-

ment within the discretion of the court.

1942 Code § 3267; 1932 Code § 3267; 1926 (34) 957.

§ 3-130. Sale of diseased plants a misdemeanor.

It shall be unlawful to sell, offer for sale or transport plants, buds, trees,

shrubs, vines, tubers, bulbs, roots or cuttings known to be infested with

dangerous or injurious insects or plant diseases; and any person violating the

provisions of this section shall be deemed guilty of a misdemeanor and, upon

conviction, shall be fined in a sum not exceeding one hundred dollars or

imprisoned in the county jail for not exceeding thirty days.

1942 Code § 5806-21; 1932 Code § 1334; Cr. C. '22 § 224; Cr. C. '12 § 518; Cr. C. '02 § 366:

1900 (23) 703.

Article 3.

Neglected or Abandoned Apple or Peach Trees.

§ 3-141. When such trees constitute public nuisances.

Neglected or abandoned apple and peach trees which, because of the exist-

ence therein or thereon of pests, or because of other conditions, constitute

a menace to the fruit growing industry of the county, district or vicinity or

which are host plants of or provide a favorable and likely harbor for pests

are public nuisances and it is unlawful to maintain the same. All remedies

which are or may be given for the prevention or abatement of nuisances apply

thereto. Whenever the State Crop Pest Commission determines by inspection

that there exists a condition which constitutes a nuisance under this section

on any property or premises within its jurisdiction, it shall make a report

of such property upon which the nuisance exists to the circuit solicitor, nam-

ing the pest or pests or other conditions which in its opinion are dangerous

to the fruit growing industry of the county, district or vicinity and if, in its
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judgment, its findings justify it, it shall state in such report that the removal

or destruction of the neglected or abandoned apple and peach trees will pro-

vide the best means for elimination of such menace to the fruit growing
industry of the county, district or vicinity.

1947 (45) 246.

§ 3-142. Petition for removal or destruction of such trees.

Whenever the circuit solicitor receives from the Commission such a report,

he shall prepare from such report and from the findings therein a petition

to the circuit court of the county praying for an order to cause the removal

or destruction of the neglected or abandoned fruit trees. The petition shall

set forth a description of the property, the name of the owner or person

in charge or possession thereof and the name of the pest or other conditions

which constitute a menace to the fruit growing industry of the county, district

or vicinity.

1947 (45) 246.

§ 3-143. Citation to show cause against removal or destruction.

Upon the filing of such petition, a citation shall be issued by the county,

requiring the owner or person in charge or possession of the property to ap-

pear at a time and place specified to show cause why such neglected or aban-

doned apple or peach trees should not be removed or destroyed,

1947 (45) 246.

§ 3-144. Service of citation.

A copy of the citation, together with a copy of the petition, shall be

served upon the record owner or upon the person in charge or in possession

of the property, or upon an agent of either, not less than ten days before

the date specified in the citation. A copy of the citation, together with a

copy of the petition, may also be served upon any person who appears of rec-

ord to be the owner of any encumbrance upon or interest in the property.

The service may be personal, by delivery to the party on whom service is

required to be made, or it may be made as follows:

If the party resides within the county, service may be made by leaving a

copy of the citation, together with a copy of the petition, at the residence

of the party between the hours of eight in the morning and six in the evening

with some person not less than eighteen years of age. If at the time of at-

tempted service between said hours no such person can be found at the

residence of the party, service may be made by mail. If the party does not

reside within the county, service may be made by mail, if he resides or has

his office at a place where there is a delivery service by mail and, if not or if his

residence is not known, service may be made by posting a copy of the citation,

together with a copy of the petition, in a conspicuous place on the property

at least twenty days before the date specified in the citation.

1947 (45) 246.
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§ 3-145. Order for removal or destruction of trees ; service.

On the day on which such citation is made returnable the case shall have

precedence of all matters excepting injunctions, older matters of the same
character and matters otherwise given precedence by law. The court shall

thereupon decide whether or not the neglected or abandoned apple and peach

trees shall be destroyed or removed. If the court is satisfied that the condition

set forth in the petition exists on the property and that the removal or destruc-

tion of the neglected or abandoned apple and peach trees is necessary for the

welfare of the fruit growing industry of the county, district or vicinity, it shall

make an order ordering within a certain time the removal or destruction of

the neglected or abandoned apple and peach trees located upon the property

described in such order and such order shall be served by the Commission, or

by any person deputized by it for that purpose, upon the owner, if he can be

found within the county and, if not found after due diligence, then upon the

person in charge or possession thereof. If the owner or person in charge or

possession of the property cannot after due diligence be found within the

county then such order shall be served by posting it in a conspicuous place

upon the property.

1947 (45) 246.

§ 3-146. Destruction or removal when owner fails so to do.

The circuit judge may designate the county road supervisor or other similar

county officer to remove by the roots and destroy condemned fruit plants

after the true owner has been given a period of ninety days to do so ; and

after such period if the infested fruit plants are not removed, then the judge

shall direct removal by such a county officer and the costs thereof shall be

charged to the owner thereof.

1947 (45) 246.

§ 3-147. Enforcement.

The State Crop Pest Commission and the law enforcement officers of the

State and all counties thereof are charged with the carrying out of the true

enforcement of this article.

1947 (45) 246.

Article 4.

Insecticides and Fungicides.

§ 3-161. Poisonous white agricultural insecticide or fungicide to be colored.

No person shall offer for sale, expose for sale or have in possession any

arsenate of lead, calcium arsenate or any poisonous agricultural insecticide or

fungicide of a white color unless such poison is colored by thoroughly mixing

with it not less than one per cent by weight of finely divided lamp black or an

adequate quantity of some other coloring material not injurious to plants.

The Commissioner of Agriculture may promulgate and issue all necessary

rules and regulations to carry this section into effect. He may call to his

assistance all peace officers to enforce the provisions of this section.

1942 Code § 5128-28; 1932 (37) 1469; 1933 (38) 235.
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§ 3-162. Arsenical or other preparations for boll weevil control must comply

with specifications.

It shall be unlawful for any person to sell or ofjer for sale for boll weevil

control purposes within this State any substance or preparation represented

to be calcium arsenate, any other arsenical preparation in dry powder form

or any other material or preparation in any form offered for boll weevil control

unless it shall comply with the specifications prescribed in the regulations of

the State Crop Pest Commission of South Carolina.

1942 Code § 3268; 1932 Code § 3268; 1923 (33) 33; 1950 (46) 2339.

§ 3-163. Specifications of product for controlling insects or plant diseases.

Any person selling or offering for sale in this State any calcium arsenate or

any other material or preparation for the purpose of destroying, controlling

or preventing injurious insects or plant diseases shall file specifications of the

same with the Commission.

1942 Code § 3268; 1932 Code § 3268; 1923 (33) 33.

§ 3-164. Labels or tags required.

Each such person shall plainly label, tag or mark each and every parcel,

package, bottle or other container of any such material or preparation. In the

case of calcium arsenate or any other arsenical preparation in dry powder
form such label, tag or marking shall state the contents of the container

in terms of the specifications prescribed by the Commission for calcium

arsenate or such other arsenical preparation in dry powder form ; in case

of other calcium arsenate preparations or other materials or preparations

sold or offered for sale for the purpose of controlling, destroying or prevent-

ing boll weevil or other injurious insects or plant diseases such label, tag or

marking shall correctly state the chemical analysis of the contents of the con-

tainer. It shall be unlawful to offer any such preparations or materials for sale

unless they are so labeled or marked and unless the contents thereof are

correctly stated in the label, tag or marking required by this section and a per-

mit for such sale has been issued by the South Carolina State Crop Pest

Commission and received by the seller.

1942 Code § 3268; 1932 Code § 3268; 1923 (33) 33; 1950 (46) 2339.

§ 3-165. Each sale, etc., a separate offense.

Each and every sale or offer for sale in violation of the terms of §§ 3-162 to

3-164 or rules and regulations of the Commission made pursuant hereto shall

be deemed a separate and distinct offense and shall be punishable as such.

1942 Code § 3268; 1932 Code § 3268; 1923 (33) 33.

§ 3-166. Powers of Commission.

The Commission shall enforce the provisions of §§ 3-162 to 3-164 and may
determine, prescribe and promulgate specifications of any and all materials

covered by said sections, including their chemical composition, solubility and

physical properties, and may make such rules and regulations as the Commis-
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sion deems necessary to carry out the intent and purposes of the sections it is

hereby authorized to enforce.

1942 Code § 3268: 1932 Code § 3268; 1923 (33) 33.

§ 3-167. Penalty for violating § 3-161.

Any person violating any of the provisions of § 3-161 shall be guilty of a

misdemeanor and upon conviction thereof shall be subject to a fine of not

more than three hundred dollars or imprisonment for a period not exceeding

six months.

1942 Code § 512S-28; 1932 (37) 1469; 1933 (38) 23S.

§ 3-168. Confiscation of uncolored poisons.

Any poison described in § 3-161 offered or exposed for sale, in possession

for sale or sold by any person without being first colored as required by

§ 3-161 shall be subject to seizure by and confiscation to the State; and

after discoloration such poison shall then be sold under such rules as may
be promulgated by the Commissioner of Agriculture.

1942 Code § 5128-28; 1932 (,37) 1469; 1933 (38) 235.

§ 3-169. Penalties for violation of other sections.

Any person violating any of the provisions of §§ 3-162 to 3-164 or the rules

and regulations of the Commission promulgated under § 3-166 shall be guilty

of a misdemeanor and shall be punished by a fine of not less than fifty dollars,

or imprisonment for not less than ten days, or both, at the discretion of any

court having jurisdiction.

1942 Code § 3268; 1932 Code § 3268; 1923 (33) 33.

§ 3-170. Penalties additional ; damages.

The provisions as to penalties in § 3-169 are in addition to the rights of the

injured party to recover in a court of competent jurisdiction any damages
sustained by reason of a violation of the provisions of §§ 3-162 to 3-164 or the

rules and regulations of the Commission by any seller of the materials

covered in said sections, his damage to be determined by a jury.

1942 Code § 3268; 1932 Code § 3268; 1923 (33) 33.

Article 5.

Introduction of Honey Bees into State.

§ 3-181. Certificate required; exception.

All honey bees shipped or moved into this State shall be accompanied by a

certificate of inspection signed by the state entomologist, state apiary inspec-

tor or corresponding official of the state or country from which such bees

are shipped or moved. Such certificate shall certify to the apparent freedom

of the bees, and the combs and hives, from contagious and infectious diseases

and must be based upon an actual inspection of the bees themselves within a

period of sixty days preceding the date of shipment; provided, that when
the honey bees are to be shipped into this State from other states or countries
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wherein no official apiary inspector or state entomologist is available, the

State Crop Pest Commission may issue a permit for such shipment upon
presentation of suitable evidence showing the bees to be free from diseases.

1942 Code § 3269; 1932 Code § 3269; 1922 (32) 1028.

§ 3-182. Powers of Commission; rules and regulations.

The Commission may deal with American and European foul brood, Isle of

Wight disease and all other contagious and infectious diseases of honey bees

which, in its opinion, may be prevented, controlled or eradicated ; and may
make, promulgate and enforce such rules, ordinances and regulations and

do and perform such acts as in its judgment may be necessary to control,

eradicate or prevent the introduction, spread or dissemination of any and

all contagious diseases of honey bees as far as may be possible. All such rules,

ordinances and regulations of the Commission shall have the force and effect

of law.

1942 Code § 3269; 1932 Code § 3269; 1922 (32) 1028.

§ 3-183. Inspection ; removal or destruction of bees, fixtures, etc.

The Commission, its agents and employees, may enter any depot, express

office, storeroom, warehouse or premises for the purpose of inspecting any

honey bees or beekeeping fixtures or appliances therein or thought to be

therein, for the purpose of ascertaining whether any such bees or fixtures (1)

are infected with any contagious or infectious diseases or (2) have been or

are being transported in violation of any of the provisions of this article.

The Commission through its agents or employees may require the removal

from this State of any honey bees or beekeeping fixtures which have been

brought into the State in violation of the provisions of this article. And if

the Commission finds that any honey bees or fixtures are infected with any

contagious or infectious disease or finds that such bees or fixtures have been

exposed to danger of infection by any such diseases it may require the de-

struction, treatment or disinfection of such infected or exposed bees, hives,

fixtures or appliances.

1942 Code § 3269; 1932 Code § 3269; 1922 (32) 1028.

§ 3-184. Introduction of used fixtures regulated.

The shipment or movement into this State of any used or second-hand bee

hives, honey combs, frames or other beekeeping fixtures is prohibited except

under such rules and regulations as may be prescribed by the Commission.

1942 Code § 3269; 1932 Code § 3269; 1922 (32) 1028.

§ 3-185. Penalties.

Any person violating any of the provisions of this article or of the rules or

regulations of the Commission issued hereunder shall be deemed guilty of

a misdemeanor and upon conviction shall be punished by a fine of not more
than five hundred dollars or by imprisonment for not more than six months
in the county jail.

1942 Code § 3269; 1932 Code § 3269; 1922 (32) 1028.
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Sec.

3-331. Charge for maintenance.

Article 1.

State Agricultural Marketing Commission Generally.

§ 3-201. Purposes.

For the purpose of aiding, establishing and providing proper facilities for

the efficient handling of farm and other food products in the interest of the

farmer, consumer and general public and to assist in the disposal and sale of

such products, the State Agricultural Marketing Commission, hereinafter re-

ferred to as the Commission, has been created.

1948 (45) 1892.

§ 3-202. Appointment of members; qualifications.

The Commission shall consist of seven members as follows: the Commis-
sioner of Agriculture, ex officio, chairman ; the President of The Clemson Agri-

cultural College of South Carolina, ex officio ; and five (5) citizens of the State

to be appointed by the Governor, with the advice and consent of the Senate,

as follows

:

A citizen who is a commercial producer of fruits or vegetables ; a citizen who
is a commercial producer of poultry or eggs ; a citizen who is a commercial

producer of livestock; a citizen who is a wholesale produce merchant; and a

citizen who is a retail grocer.

The ex officio members of the Commission may vote and transact business

at any meeting of the Commission by proxy.

1948 (45) 1892.

§ 3-203. Terms; vacancies.

The terms of the members originally appointed having been as follows : the

citizen producing fruits or vegetables for a term of one year, the citizen pro-

ducing poultry or eggs for a term of two years, the citizen producing livestock

for a term of three years, the wholesale produce merchant for a term of four

years and the retail grocer for a term of five years ; each of their successors

shall be appointed for a term of five years. Any vacancy or vacancies on the

Commission shall be filled by the appointment of the Governor for the unex-

pired term or terms.

1948 (45) 1892.

§3-204. Domicile; rules; records.

The Commission shall be domiciled at Columbia. The Commission shall

adopt its own rules of procedure and shall keep adequate records of its pro-

ceedings.

1948 (45) 1892.
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§3-205. Meetings; quorum; compensation.

The Commission shall meet at least once each quarter and at such other

times as may be necessary. It may be called in special session upon notice

mailed by the chairman not less than seven days prior to the date of any special

meeting; provided, that this requirement as to the notice of a special meeting

may be waived in any particular instance by consent of all of the members
of the Commission in writing. Four members of the Commission shall con-

stitute a quorum thereof for the transaction of business and each member
attending a meeting shall receive a per diem and actual expenses incurred in

attending such meeting; provided, however, that the ex officio members shall

receive no per diem for attending the meetings of the Commission.

1948 (45) 1892.

§ 3-206. Marketing director.

The Commission shall appoint a marketing director who shall act as

executive secretary thereof; provided, that at its first meeting the Commission

may appoint the chief of the division of markets of the South Carolina agri-

cultural extension service as its marketing director and executive secretary

to serve until such time as the Commission shall deem it advisable to appoint

a full-time director and, if so appointed, the duties performed by the chief of

the division of markets shall be in addition to the duties performed by him as

chief of the division of markets and he may be compensated therefor by the

Commission in such sum as it shall determine.

1948 (45) 1892.

§ 3-207. Bonds of employees.

The marketing director and each of the employees of the Commission who
shall be charged with the duty of collecting and handling funds shall be re-

quired to enter into such surety bond as the Commission, in its discretion,

shall direct.

1948 (45) 1892.

§ 3-208. Commission's duties and powers; rules and regulations.

The duties and powers of the Commission shall be:

(1) To request established research agencies to make for it such studies

and surveys as may be necessary to determine if and where wholesale farmers'

markets should be established within the State ; the kind and size of the

markets best suited to the various sections of the State; the estimated cost of

constructing such markets ; and such other information as may be necessary

to determine the probable economic feasibility of proposed markets; and

otherwise to make and to have such studies and surveys made;

(2) To acquire by purchase, lease, gift or otherwise suitable sites within

the State to be used as wholesale farmers' markets and to erect thereon nec-

essary buildings and marketing facilities; and to operate and maintain the

same for the handling, classifying, grading and sale of fruits, vegetables,

poultry, eggs, dairy products, livestock and other farm products

;
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(3) To construct and equip and to remodel, reconstruct and re-equip build-

ings and other facilities to form part of any market and for such purposes to

expend any funds in its hands or to which it may be entitled, not otherwise

appropriated or pledged and the proceeds of any revenue bonds issued pursuant

to article 2 of this chapter;

(4) To employ a marketing director, market managers and such technical,

clerical and other help as shall be necessary to carry out the purposes and

intent of articles 1, 2 and 3 of this chapter and fix their compensation and nec-

essary expenses

;

(5) To rent space in and on the markets on such terms and for such periods

of time and to make such reasonable charges for the use of the markets and

their facilities and services as shall be sufficient to defray the expenses of the

operation and maintenance thereof, as well as the whole or a portion of the

cost of acquiring and constructing same ;

(6) To request established educational agencies to instruct the farmers

of the State, through and in connection with the markets established under

articles 1, 2 and 3 of this chapter, in the standardization, grading, packing,

processing, loading, refrigerating, diversion and distribution of farm products

and otherwise to give and to have such instruction given

;

(7) To request established research agencies to carry on research work
through and in connection with the markets established under this article and

otherwise to carry on and to have such research work carried on

;

(8) To receive and use federal grants for all or any of the purposes of ar-

ticles 1, 2 and 3 of this chapter and to receive and use any other grants or

contributions for such purposes

;

(9) To place processing equipment and to establish marketing facilities on

markets within the State, whether established under the provisions of articles

1, 2 and 3 of this chapter or not, on such terms and conditions as the Commis-
sion shall deem proper;

(10) To make such loans to local marketing authorities established under

the provisions of articles 1, 2 and 3 of this chapter as the Commission shall

deem to be economically sound ; to make grants to such local marketing au-

thorities and to place processing equipment and to locate marketing facilities

on such markets on such terms and conditions as the Commission shall deem
proper

;

(11) To coordinate all wholesale farmers' markets within the State insofar

as it is possible to do so, whether established under the provisions of articles

1, 2 and 3 of this chapter or not, into a market system ; and

(12) To make and promulgate such rules and regulations as, in the opinion

of the Commission, shall be necessary to carry out the purposes of articles 1, 2

and 3 of this chapter.

1948 (45) 1892; 1950 (46) 2186.

§ 3-209. Rules to be filed and posted.

Any rules and regulations made and promulgated under the provisions of

paragraph (12) of § 3-208 shall be filed with the Secretary of State and shall
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be posted in a conspicuous place in each market. When so filed and posted

such rules and regulations shall have the force and effect of law.

1948 (45) 1892.

§ 3-210. Services to other markets.

The inspection, grading and buyers' services herein provided for shall be

available to private markets, cooperative markets and markets of any political

subdivision at such reasonable charges as the Commission may make and in

compliance with the rules and regulations which the Commission may promul-

gate.

1948 (45) 1892.

§ 3-211. Commission not to establish unsound markets.

No market shall be established under the provisions of articles 1, 2 or 3 of

this chapter when studies and surveys made as aforesaid with respect to its

proposed establishment indicate that, if established, it would not be a sound

and successful business venture.

1948 (45) 1892.

§ 3-212. Markets' records.

The Commission sball keep such records with respect to the markets established

by it under the provisions of articles 1. 2 or 3 of this chapter and shall require the

keeping of such records by the local marketing authorities established hereunder

as in its judgment, will contribute to a better knowledge of farm market needs and

cost and will suggest ways of increasing the efficiency in the operation of the markets.

1948 (45) 1892.

§ 3-213. Deposit and disbursement of proceeds of operations.

All funds realized from or in connection with the operation of the wholesale

farmers' markets established by the Commission under the provisions of ar-

ticles 1, 2 or 3 of this chapter shall be deposited monthly with the State

Treasurer to the account of the Commission to be paid out on vouchers ap-

proved by the marketing director for the purposes herein provided.

1948 (45) 1892.

§3-214. Penalties.

Any person who shall, within the bounds of any market established under

the provisions of articles 1, 2 or 3 of this chapter, violate any of the provisions

hereof or any rule or regulation promulgated hereunder shall be guilty of a

misdemeanor, punishable by a fine of not exceeding one hundred dollars or

imprisonment for not exceeding thirty days.

1948 (45) 1892.

§ 3-215. No effect on existing agricultural agencies.

Nothing in articles 1, 2 or 3 of this chapter shall be construed in any way
to alter, limit or curtail any of the duties and functions of agricultural agencies

existing within the State on April 9 1948.

1948 (45) 1892.
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Article 2.

Revenue Bonds of Commission.

§ 3-221. Revenue bonds for market improvements.

To obtain funds to be used in whole or in part for the construction and

equipment or for the remodeling, reconstruction and re-equipment of a farm

market project, the Commission may issue revenue bonds.

1948 (45) 1892; 1950 (46) 2186.

§ 3-222. Authorization and terms of bonds.

In order to avail itself of the authorizations of this article, the Commission
shall adopt a resolution providing for the issuance of such bonds and pre-

scribing their tenor, terms and conditions. Such bonds shall be serial bonds,

maturing in equal or unequal amounts, at such times and on such occasions

as the Commission shall determine
;
provided, always, that the last maturing

bonds of any issue shall become due not later than thirty years from their

date and the first maturing of any bonds issued pursuant to this article shall

fall due within five years from the date such bonds bear. They shall bear

such rate or rates of interest, not exceeding six per cent per annum, payable

semiannually, shall be in such denominations, shall carry such registration

privileges, shall be payable in such medium of payment and at such place or

places and shall be subject to such terms of redemption, with or without

premium, as such resolutions may prescribe.

1948 (45) 1892; 1950 (46) 2186.

§ 3-223. Covenants in regard to bonds.

To the end that projects authorized by articles 1, 2 and 3 of this chapter may
be properly financed and that payment of the interest and principal of all bonds

issued pursuant to the provisions of this article shall be adequately secured

the Commission may, in its discretion

:

(1) Issue bonds in such amount as shall not exceed the estimate of the

cost of the project intended to be constructed from the proceeds of such bonds,

plus such further sum as may be needed to pay the interest on such bonds

until adequate revenues are derived from such project, which period shall not

exceed three years from the date of such bonds ;

(2) Apply, within the limitations of item (1) above, a portion of the pro-

ceeds of the bonds to the interest to become due thereon

;

(3) Pledge the whole or any part of the revenues of the project whose
construction is made possible, in whole or in part, through the proceeds of

the bonds for the payment of the principal and interest of such bonds as they

respectively mature

;

(4) Covenant that no services or facilities afforded by the particular project

will be used free of charge
;

(5) Covenant that fees or rents will be charged for the use of all facilities

afforded by the project and that the schedule of fees and charges to be put

into effect will be designed to produce sufficient revenues to:
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(a) Pay the cost of operating and maintaining the particular project;

(b) Pay the interest and principal of bonds issued to finance the project,

as they respectively become due

;

(c) Create adequate reserves to meet the payment of such principal and

interest

;

(d) Provide for contingencies ; and,

(e) Provide an adequate reserve for depreciation and obsolescence;

(6) Covenant against the mortgaging or disposal of all or any part of any

project and against permitting or suffering any lien to be created thereon
;

(7) Covenant against the use of any revenues derived from such project

for any purpose save those enumerated in item (5) above

;

(8) Covenant that the proceeds derived from the sale of such bonds shall

be applied solely to the project whose construction is thereby financed and,

within the limitations of item (1) above, to pay interest on such bonds and

that any surplus shall be used solely for the retirement of such bonds

;

(9) Covenant as to what, if any, additional bonds may be issued payable

from the revenues of such project;

(10) Covenant that all additional bonds payable from the revenues of any

project be junior and subordinate to the lien of the first issue of bonds payable

from the revenues of any particular project;

(11) Provide for the terms, form, registration, exchange, execution and

authentication of the bonds and for the replacement of lost, destroyed or

mutilated bonds;

(12) Make covenants with respect to the use of the project and its facilities

and any services rendered by such project;

(13) Covenant with respect to the deposit and segregation of all funds de-

rived from such project into proper accounts;

(14) Covenant that all revenues from any project and the proceeds of all

revenue bonds be deposited with the State Treasurer who may disburse and

segregate them in accordance with the terms of the resolution providing for

the issuance of such bonds;

(15) Lease any of the facilities of any project on such terms and for such

periods of time as, in the opinion of the Commission, are best designed to

produce the revenues required to operate the project and to meet the payment
of the principal and interest of bonds issued for such project

;

(16) Provide for the optional or mandatory call of any bonds issued pur-

suant to this article on such terms and conditions as the resolution author-

izing such bonds shall prescribe;

(17) Prescribe the procedure, if any, by which the terms of any contract

with the bondholders may be amended or abrogated, the amount of bonds the

holders of which must consent thereto and the manner in which such consent

may be given

;

(18) Covenant as to the maintenance of its property, the replacement there-

of, the insurance to be carried thereon and the use and disposition of insurance

moneys

;
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(19) Covenant and prescribe as to the events of default and terms and con-

ditions upon which any or all of the bonds shall become or may be declared

due before maturity and as to the terms and conditions upon which such

declaration and its consequences may be waived;

(20) Covenant as to the rights, liabilities, powers and duties arising upon

the breach by it of any covenant, condition or obligation

;

(21) Make such further covenants as may, in the opinion of the Commis-
sion, be deemed necessary in order to insure the proper sale of any bonds

issued pursuant to this article ; and

(22) Impose a statutory lien upon any project whose construction is financed

in whole or in part by the proceeds of bonds issued pursuant to this article,

such a statutory lien to extend to such project, its appurtenances and exten-

sions, additions, improvements and enlargements, and to inure to the benefit

of the holders of any bonds or coupons secured thereby.

1943 (45) 1892; 1950 (46) 21S6.

§ 3-224. Execution of bonds.

All bonds issued pursuant to this article shall be executed in the name of

the Commission by its chairman and its marketing director and shall be

countersigned by the State Treasurer. The seal of the Commission shall be

affixed or impressed thereon. The coupons attached to such bonds shall be

authenticated by the facsimile signatures of the chairman and the State

Treasurer who is in office on the date of such bonds. The delivery of the bonds

so executed shall be valid notwithstanding changes in officers or seal occurring

after such execution.

1948 (45) 1892; 1950 (46) 2186.

§ 3-225. Exemption from taxation.

Such bonds shall be exempt from all State, county, municipal, school district

and other taxes or assessments, direct or indirect, general or special, whether

imposed for the purpose of general revenue or otherwise.

1948 (45) 1892; 1950 (46) 21S6.

§ 3-226. Commission, State and members credit not pledged.

Such bonds shall be payable solely from the revenues derived from the

project for which the proceeds thereof shall be expended. Neither the faith

and credit of the State nor of the Commission shall be pledged for the payment

of the principal and interest of such bonds and there shall be on the face

of each bond a statement, plainly worded, to that effect. Nor shall the

members of the Commission or any other person signing the bonds be per-

sonally liable thereon.

1948 (45) 1892; 1950 (46) 2186.

§ 3-227. Effect of imposition of statutory liens.

Should, pursuant to the provisions of this article, a statutory lien be im-

posed upon any project, such project shall remain subject to such statutory

lien until the payment in full of the principal and interest of the bonds secured
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thereby. But such statutory lien shall not be construed to give any such

bond or coupon holder authority to compel the sale of such project or any part

thereof.

1948 (45) 1892; 1950 (46) 2186.

§ 3-228. Sale of bonds.

Such bonds shall be sold at public sale after notice published at least

fifteen days prior to such sale in a newspaper having a general circulation in

this State and in a financial publication published in the City of New York,

N. Y. If no bid is received upon such notice which is acceptable to the Com-
mission such bonds may be then sold at private sale at any time within

thirty days after date for receiving bids as given in such notice. But such

bonds may, in the discretion of the Commission, be sold to the Federal Gov-

ernment or any agency thereof or to the State Government or any agency

thereof at private sale, without any public advertisement.

In all instances, the bonds shall be sold in such way as the Commission

shall determine to be most advantageous. The purchase by the State Budget

and Control Board of any revenue bonds issued pursuant to this article by the

State Budget and Control Board is specifically authorized under such terms

and conditions as said State Budget and Control Board shall prescribe.

1948 (45) 1892; 1950 (46) 2186.

§ 3-229. Bonds legal for investments of fiduciaries, etc.

It shall be lawful for all executors, administrators, guardians and other

fiduciaries and all sinking fund commissions to invest any moneys in their

hands in such bonds.

1948 (45) 1892; 1950 (46) 2186.

§ 3-230. Operation of project through court in case of default.

If there be any default in the payment of the principal of or interest upon

any of such bonds, any court having jurisdiction in any proper action may
appoint a receiver to administer and operate the project on behalf of the

Commission with power to fix and charge rates and collect revenues sufficient

to provide for the payment of the bonds or other obligations outstanding

against such project and for the payment of the expenses of operating and

maintaining it and to apply the income and revenues of such project in con-

formity with this article and the resolution providing for the issuance of such

bonds.

1948 (45) 1892; 1950 (46) 2186.

§ 3-231. Enforcement by suit, etc.

Any holder of any of the bonds or any of the coupons representing interest

thereon may, either at law or in equity, by suit, action, mandamus or other

proceedings, protect and enforce such statutory lien and may, by suit, action,

mandamus or other proceedings, enforce and compel performance of all duties

of the officials of the Commission, including the fixing of sufficient rates, the
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collection of revenues, the proper segregation of the revenues of the project

and the proper application thereof.

1948 (45) 1892; 19S0 (46) 2186.

§ 3-232. Refinancing bonds.

Should, at any time, the Commission consider it necessary or desirable to

refinance any bonds issued pursuant to the provisions of this article it may
avail itself of the authorizations of chapter 5 of Title 59 to enable it to refinance

or to refinance and improve, as contemplated by said chapter.

1948 (45) 1892; 1950 (46) 2186.

Article 3.

Local Marketing Authorities.

§3-241. Local marketing authorities; petition.

With the approval and subject to the rules and regulations of the Commis-
sion, local marketing authorities, hereby declared to be cooperative and non-

profit making, may be formed in the various communities of the State to en-

gage in the marketing of agricultural products and all activities in connection

therewith. When twenty or more persons in any community wish to form

a local marketing authority they shall file a petition with the Commission,

including, among other things, the following:

(1) The names, addresses and businesses of the petitioners;

(2) The name of the proposed local marketing authority, which shall in

all cases include the words "Marketing Authority";

(3) The names and addresses of the officers of the proposed authority;

(4) A statement of the activities, which shall all be related to the growing

and marketing of farm products and livestock, in which the local marketing

authority proposes to engage

;

(5) The area to be served by the proposed local marketing authority;

(6) A statement of existing and prospective marketing and other facilities

to be operated by the proposed local marketing authority;

(7) The total amount of stock or certificates of ownership proposed to be

issued and the face value of each share or the amount of the membership fee;

and

(8) Such other information as the Commission may require.

1948 (45) 1892.

§ 3-242. Investigation and incorporation.

The Commission shall investigate and consider all petitions for local market-

ing authorities filed with it and, if a need for such local authority and reason-

able chances for success shall appear, the Commission shall certify the same
to the Secretary of State who, without charge, shall issue a certificate of

incorporation to the local marketing authority.

1948 (45) 1892.
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§ 3-243. Organization ; bylaws ; officers.

After receiving a certificate of incorporation, a local marketing authority

shall proceed to perfect a permanent organization by the adoption of bylaws,

the election of permanent officers and the transaction of all business necessary

for such permanent organization. The officers of a local marketing authority,

with their duties, shall be as may be determined in the bylaws of the authority.

1948 (45) 1892.

§ 3-244. Supervision and assistance of Commission.

The work of local marketing authorities shall be supervised by the Commis-

sion and all local marketing authorities shall be entitled to the inspection,

grading, buying and selling services of the Commission, as well as to all pos-

sible assistance in crop, land and soil selection, crop planting, fertilization,

cultivation, harvesting and packing services and methods of financing.

1948 (45) 1892.

Article 4.

Promotion of Export Trade in Flue-Cured Tobacco.

§ 3-246. Public interest in such promotion.

It is hereby declared to be in the public interest that the farmers of this

State who produce flue-cured tobacco be permitted and encouraged to act

jointly in promoting and stimulating, by organized methods and through the

medium established for such purpose, export trade for flue-cured tobacco.

1947 (45) 732.

§ 3-247. Desirability of referendum on assessment.

For the purpose of raising reasonable and necessary funds for producer

participation in the operations of the agency set up under farmer sponsorship

for the promotion of export trade in flue-cured tobacco, it is proper, desirable,

necessary and in the public interest that the farmers in this State engaged in

the production of flue-cured tobacco shall have the opportunity and privilege

of participating in a referendum to be held as in this article provided, in which

there shall be determined the question of whether or not the farmers of the

State engaged in the production of flue-cured tobacco shall levy upon them-

selves an annual assessment for the purposes herein stated.

1947 (45) 732.

§ 3-248. Provision for such referendum.

In the manner in this article set forth and under rules and regulations as

established under the provisions of this article there shall be held in every

county in the State in which flue-cured tobacco is produced a referendum to be

participated in by all farmers engaged in the production of flue-cured tobacco

who have tobacco marketing cards issued in their names by the Farm Pro-

duction and Marketing Administration or its successors. In such referendum

such individuals so eligible for participation shall vote upon the question of
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whether or not there shall be levied an annual assessment for a period of three

years in the amount of ten cents per acre on all tobacco acreage.

1947 (45) 732; 1951 (47) 197.

§ 3-249. Dates, voting places, rules, notices, etc., of referenda.

The exact dates on which such referenda shall be held and the hours, voting

places and rules and regulations under which such referenda shall be con-

ducted shall be established and determined by the board of directors of the

North Carolina corporation known and designated as Tobacco Associates, In-

corporated, established under the leadership of farm organizations in the

State of North Carolina for the purpose of stimulating, developing and ex-

panding export trade for flue-cured tobacco. Such referenda dates, hours and

voting places and rules and regulations with respect to the holding of such

referenda shall be published through the medium of the public press in this

State by said board of directors at least sixty days before the holding of any

such referendum and direct written notice thereof shall likewise be given to

all farm organizations within this State and to each county agent in any
county in which flue-cured tobacco is grown.

1947 (45) 732; 1951 (47) 197.

§ 3-249.1. Ballots ;
poll holders ; canvass and declaration of result.

The board of directors of Tobacco Associates, Incorporated shall prepare

and distribute in advance of any such referendum all necessary ballots for the

purpose thereof and shall under the rules and regulations promulgated by said

board arrange for the necessary poll holders for conducting such referendum.

Following any such referendum and within ten days thereafter said board of

directors shall canvass and publicly declare the results of such referendum.

1947 (45) 732.

§ 3-249.2. Question in referendum.

Any such referendum shall be upon the question of whether or not the

farmers eligible for participation therein and voting therein shall vote upon

themselves, for the period of three years, an assessment of ten cents per acre

on all tobacco acreage in the State for the purpose of providing farmer par-

ticipation in the fund and through the agency established for the stimulation,

expansion and development of export markets for flue-cured tobacco.

1947 (45) 732; 1951 (47) 197.

§ 3-249.3. Effect of one-third negative vote in referendum.

If in any such referendum more than one third of the tobacco farmers vot-

ing thereon shall vote in the negative and against the levying or collection of

such assessment, no assessment shall be levied or collected.

1947 (45) 732.

§ 3-249.4. Effect of two thirds in favor of assessment.

If in any such referendum two thirds or more of the tobacco farmers voting

thereon shall vote in the affirmative and in favor of the levying or collection
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of such assessment of ten cents per acre on all tobacco acreage in the State,

such assessment shall be collected in the manner provided in this article.

1947 (45) 732.

§ 3-249.5. Collection and disposition of assessment.

Any such assessment, if authorized, shall be collected annually for three

years under such method, rules and regulations as may be determined by the

board of directors of Tobacco Associates, Incorporated, and the assessment so

collected shall be paid into the treasury' of Tobacco Associates, Incorporated,

to be used along with funds from other sources for the purpose of stimulating,

developing and expanding export trade for flue-cured tobacco.

1947 (45) 732.

§ 3-249.6. Dissatisfied farmers to receive refunds.

In the event such a referendum is carried in the affirmative and the assess-

ment is levied and collected as provided in this article, under the regulations

promulgated by the board of directors of Tobacco Associates, Incorporated

any farmer or tobacco producer upon whom and against whom any such an-

nual assessment shall have been levied and collected under the provisions of

this article, if dissatisfied with the assessment and the results thereof, shall

have the right to demand of and receive from the treasurer of Tobacco Asso-

ciates, Incorporated, a refund of such annual assessment so collected from

such farmer or producer of tobacco, if such demand for refund is made in writ-

ing within thirty clays from the date on which such assessment is collected

from such farmer or producer or deducted from the proceeds of the sale of

tobacco of such farmer or producer.

1947 (45) 732.

§ 3-249.7. Annual statement of amounts received and disbursed.

In the event of the levying and collection of assessments as herein provided,

the treasurer of Tobacco Associates, Incorporated shall, within thirty days

after the end of any calendar year in which assessments are collected, publish

a statement of the amounts received, collected and disbursed by him during

such year under the provisions of this article.

1947 (45) 732.

§ 3-249.8. Subsequent referendum when preceding one unsuccessful.

In the event any such referendum so conducted shall not be supported by
two-thirds or more of those eligible for participation therein and voting there-

in, the board of directors of Tobacco Associates, Incorporated, in its discretion,

may call another referendum for the purposes in this article set forth in the

next succeeding year.

1947 (45) 732; 1951 (47) 197.

§ 3-249.9. Subsequent referendum when preceding one successful.

In the event any such referendum is carried by the votes of two-thirds or

more of the eligible farmers participating therein and the assessments in pur-
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suance thereof are levied said board of directors, in their discretion may call

and conduct future referenda in which the farmers shall vote upon the question

of whether or not such assessments shall be continued for the next ensuing

three years.

1947 (45) 732; 1951 (47) 197.

Article 5.

County and City Farm Marketing Centers.

§3-251. Authorization.

Any county or any municipality in this State having a population of more
than ten thousand inhabitants according to the United States Census for the

year 1930 may, at the discretion of its governing body, establish in and for

such county or in or near and for such city a farm marketing center and

acquire, own and operate or lease for operation such farm marketing center or

any part thereof as may appear desirable and proper.

1942 Code § 5806-12; 1935 (39) 252.

§ 3-252. Projects ; processing equipment includible.

Any such farm marketing center may include a cannery, a creamery, a

meat packing house, an assembly plant for poultry and eggs, a feed grinding

and mixing plant and any other equipment necessary and proper for the

processing and preparing for market of any of the products of the farms of

this State, so as to enable the farmers to diversify their products and to find

markets for the same at fair and reasonable prices. Any such farm marketing

center may include any one or more of the projects and processing equipment

mentioned above, at the discretion of the proper officers.

1942 Code § 5806-12; 1935 (39) 252.

§ 3-253. Power to condemn ; purchase ; borrowing.

In order to enable any such county or municipal corporation as the case

may be- to acquire a site or sites for the purposes herein specified, they shall

have the power of eminent domain and condemnation under such terms and

conditions as exist to enable counties to acquire rights of way for public roads

in South Carolina. Such counties or municipal corporations by their appro-

priate officers may secure the purchase price of any such property and equip-

ment that may be purchased for such purposes by a first mortgage on the same
and may borrow money from the government of the United States under

any administration or agency of the United States Government and may com-
ply with all the terms and conditions necessary to borrow such money.

1942 Code § 5806-12; 1935 (39) 252.

Article 6.

Columbia Marketing Commission.

§ 3-261. Establishment.

For the purpose of aiding, establishing and providing proper facilities for
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the efficient handling of farm and other food products in the interest of the

farmer, consumer and general public and to assist in the disposal and sale of

such products, there is hereby created for the city of Columbia, the Columbia

Marketing Commission, herein referred to as the Commission.

1948 (45) 2043.

§ 3-262. Appointment, terms and vacancies.

The Commission shall be composed of five members to be appointed by the

mayor with consent of the city council of the city of Columbia. The first

members having been appointed one for one year, one for two years, one for

three years, one for four years and one for five years, their successors shall

be appointed for a full term of five years and vacancies on the Commission

shall be filled in like manner for the unexpired term.

1948 (45) 2043.

§ 3-263. Duties and powers.

The duties and powers of the Commission shall be, (a) to make such

studies as may be necessary to determine the kind and size of markets needed

by the city of Columbia, the feasibility of enlarging present market facilities,

the cost of construction of such markets or the enlargement thereof and such

other information as may be essential to the establishment of such markets,

(b) to acquire by purchase, lease, gift or otherwise suitable sites to be used

as markets for the city of Columbia, (c) to erect thereon necessary buildings

and marketing facilities and (d) to operate and maintain them for the handling

and sale of fruits, vegetables, truck crops, poultry, dairy products and other

farm products.

194S (45) 2043.

§ 3-264. Commission may receive and expend funds.

The Commission may accept and receive funds and expend funds for the

purpose of carrying out the provisions of this article.

1948 (45) 2043.

§ 3-265. Issue of revenue bonds for market improvements.

The Commission may from time to time, in its discretion, issue for the

purpose of constructing, furnishing, equipping, remodeling, re-furnishing or

re-equipping buildings and for additions or enlargements constituting or

forming a part of the markets of the city of Columbia bonds on which the

principal and interest are payable exclusively from the income and revenue

of all or any designated part of such market facilities.

1948 (45) 2043.

§ 3-266. City, Commission and members not obligated thereby.

The credit of the Commission shall not be pledged to the payment of such

bonds but they shall be payable only (and each of such bonds shall plainly

so state on its face) from the revenue of the designated market facility or

facilities and, if the Commission so determines, shall be additionally secured
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by a trust indenture pledging the revenue from such facility or facilities. The
bonds so issued (and they shall so state on their face) shall not be an obliga-

tion of the city of Columbia and they shall not constitute an indebtedness

within the meaning of any constitutional or statutory debt limitation. Neither

the members of the Commission nor any person issuing such bonds shall be

personally liable on account thereof.

1948 (45) 2043.

Article 7.

Florence City-County Agricultural Commission.

§ 3-267. Establishment.

There is hereby established a Commission to be known as the "Florence

City-County Agricultural Commission." It shall be composed of five members,

who shall be selected as follows: one by the county legislative delegation of

Florence County, one by the city council of the city of Florence, one by the

Florence Chamber of Commerce, one by the District Agent of the Clemson

College Extension Service and the other, the fifth member, by the four mem-
bers selected as provided above. With the exception of the initial terms the

terms of office shall be for a period of three years from July 1 1950; but the

terms of the initial members, shall be from the dates of their respective ap-

pointments and for a regular term from July 1 1950. Their successors shall

be selected as provided for the original appointments and any vacancy occur-

ring for any cause shall be filled in the manner provided above for filling the

office in which the vacancy has occurred. All members shall serve until their

successors shall have been appointed and qualify. They shall serve without

compensation.

1950 (46) 1874.

§3-268. Officers.

The members of the Commission shall elect from their number a chairman,

a vice-chairman and a secretary and may elect a treasurer, who need not be

a member of the Commission but who, if elected, shall give surety in such

amount as shall from time to time be fixed by the Commission for the faithful

performance of his duties.

1950 (46) 1874.

§ 3-269. Body politic ; corporate powers.

The Commission shall be a body politic and corporate, shall have power to

acquire and own property and to make all such contracts and engagements

reasonably necessary in discharging its duties under this article.

1950 (46) 1874.

§ 3-270. Duties and powers.

The Commission shall, if in its judgment it is necessary so to do in order to

accomplish the objects of this article, (a) acquire such site or sites, by pur-

chase or lease, and erect such sheds and buildings and such other facilities
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as in its judgment are suitable for the display and sale of agricultural products,

including dairy and poultry products, prepared foods, meats and livestock,

(b) make and give public notice of rules and regulations under which all such

properties and service shall be operated and manage and conduct them, (c)

require the payment of such charges or fees for the use of the facilities and the

services provided as in its judgment is reasonable and proper, (d) employ such

personal service as is necessary on such terms and conditions as it may deter-

mine upon, (e) pay for such service, (f) dismiss any such employee at its

pleasure, with or without cause, (g) borrow money in anticipation of income

and pledge such income to secure the payment thereof on condition that any

such loan or pledge be authorized by resolution duly adopted by the Commis-
sion and signed by all five of the members thereof, (h) sell, exchange or pledge

to secure the payment of any loan any real estate it owns if the same be ap-

proved by the full Commission, the county legislative delegation or a majority

thereof, including the Senator at the time, and the city council of the city

of Florence, provided, that neither the county of Florence nor the city of Florence

shall be obligated legally or morally to pay any debt contracted by the Com-
mission pursuant to authority herein conferred or otherwise and (i) do any-

thing, not inconsistent with the provisions hereof, ordinarily incident to the

operation of an agricultural market place for the sale and display of agri-

cultural products, prepared foods, meats and livestock.

The Commission may sponsor any program which has for its object the

promotion of agriculture and the production of more and better livestock.

The power herein conferred to borrow shall not be exercised except in the

particular manner herein expressed.

1950 (46) 1874.

§ 3-271. Improvements made by funds appropriated by city and county.

Any further buildings, improvements or additions made or constructed by
the Commission with funds appropriated by the county of Florence and the

city of Florence shall be deemed and are hereby declared to be owned sixty

per cent by the county of Florence and forty per cent by the city of Florence.

1950 (46) 1874.

§3-272. Reports.

On June 30th of each year and oftener as requested in writing by the county

legislative delegation, the city council of the city of Florence or the Florence

Chamber of Commerce, the Commission shall file with each of the last named
bodies a financial report showing the expenditures of all moneys received by

it, the sources of income, all amounts due to and by the association and any

other matters respecting the conduct and operation of the Commission that

may be requested by either of the bodies last above named.

1950 (46) 1874.
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Article 8.

Greenville County Marketing Commission.

§ 3-281. Purpose of Commission.

The Greenville County Marketing Commission has been created to provide

instruction to the farmers of Greenville County and the public in grading,

standardizing, packing and marketing farm products and for the purpose of

aiding, establishing and providing proper facilities for the efficient marketing

of farm produce, at wholesale, in the interest of the farmer, consumer and

general public.

1948 (45) 2051.

§ 3-282. Purpose of market.

It is hereby found and declared that the primary purpose for establishing

the market hereinafter provided for and providing for its operation is to

provide instruction to the farmers of Greenville County and the public in

grading, standardizing, packing and marketing farm produce and otherwise

to provide educational advantages to such farmers and the public.

1948 (45) 2051.

§ 3-283. Personnel ; terms ; appointment ; vacancy.

The Commission shall consist of five members, citizens of Greenville County.

The original members having been appointed for terms of one, two, three, four

and five years, respectively, each of their successors shall be appointed by a

majority vote of the Greenville County legislative delegation for a period of

five years. Any vacancy on the Commission shall be filled likewise by a

majority vote of the Greenville County legislative delegation for the unexpired

term.

1948 (45) 2051.

§ 3-284. Organization ; records.

The Commission shall elect a chairman, vice-chairman and a secretary.

It shall adopt its own rules of procedure and keep adequate records of its

proceedings.

1948 (45) 2051.

§3-285. Meetings; quorum.

The Commission shall meet at least once each quarter and at such other

times as may be necessary. It may be called into special session upon three

days' written notice prior to the date of the meeting; provided, that this re-

quirement of written notice may be waived by all members of the Commission

in writing. Three members of the Commission shall constitute a quorum

for the transaction of business at any meeting.

1948 (45) 2051.

§ 3-286. Duties and powers.

The duties and powers of the Greenville County Marketing Commission

shall be:
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(1) To have erected on the wholesale farmers market site, heretofore pur-

chased, necessary buildings and marketing facilities, including a railroad

siding or spur track, and to operate and maintain the same for the handling,

classifying, grading and sale of fruits, vegetables, truck crops, poultry and

other farm products at wholesale

;

(2) To employ a marketing specialist, market managers and such other

technical or clerical labor and help as they deem necessary to carry out the

intent and purpose of this article;

(3) To fix their compensation and necessary expenses;

(4) To rent sites in and upon the market property on such terms and for

such periods of time as they deem wise ;

(5) To make such charges for the use of the market and its facilities as they

deem reasonable, taking into consideration the expense of its operations and

costs and expansion of the market;

(6) To give instruction to the farmers of Greenville County and to the public

in grading, standardizing, packing and marketing farm produce;

(7) To cooperate with all other agricultural agencies in promotion of pro-

duction and marketing of farm produce ;

(8) To enter into contracts with any Federal or State agency for the

procurement of funds to be used in the construction or maintenance of market

facilities or for the purpose of obtaining any services from such agencies in

connection with the operation of such market

;

(9) To receive and use Federal or State grants or contributions from any

other source for any or all of such purposes;

(10) To make contributions to the State Agricultural Marketing Commis-
sion to be used in matching Federal funds which, when matched, shall be

used in connection with the market for any or all of the aforesaid purposes ; and

(11) To make and promulgate such rules and regulations as, in the discre-

tion of the Commission, shall be necessary for the maintenance of and opera-

tion of the market and to carry out the intent and purposes of this article.

1948 (45) 2051.

§ 3-287. Promulgation and effect of rules and regulations.

Upon the adoption of rules and regulations a copy thereof, with any subse-

quent amendments thereto, shall be filed with the governing body of Green-

ville County and copies shall be posted at one or more conspicuous places

on the market. When so filed and posted the same shall have the force and
effect of law.

1948 (45) 2051.

§ 3-288. How funds paid out.

The fund initially appropriated for the Commission, together with any and

all other funds realized from or in connection with the operation of the

market heretofore provided for, whether as fees or rentals, from loans as

hereinafter provided for or otherwise, shall be paid out on vouchers signed by

the chairman of the Commission and countersigned by the secretary thereof.

1948 (45) 2051.
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§ 3-239. Bonds of employees.

The market manager and each employee of the Commission who shall be

charged with the duty of collecting and handling funds shall be required to

enter into such surety bond as the Commission in its discretion may direct.

1948 (45) 2051.

§ 3-290. Repayment of loans.

If the Commission shall have borrowed a sum of money pursuant to the

authorization granted it by section 7 of the act approved April 24 1948 (Acts

1948, p. 2051), as amended by the Act approved June 16 1950 (Acts 1950, p.

2444), it shall deposit monthly with the bank or banks which are approved

depositories for Greenville County funds all revenues derived from any facility

or facilities constructed with funds borrowed as aforesaid. The Commission
shall maintain two separate accounts, one to be known as the "general fund

account" and another as an "operating account". The principal and interest

of all loans shall be paid out of the general fund account and all items incident

to the operation and management of the facilities shall be paid out of the

operating account. The Commission may transfer any surplus from the

operating account to the general fund account from time to time in its discre-

tion. On the first day of August of each year during the existence of any such

loan the Commission shall determine whether the funds on deposit in the

general fund account are sufficient to meet all the payments becoming due and

payable within the next twelve-month period on any such loan or loans. If

it shall be found that the amount on deposit in the general fund account is not

sufficient for such purpose they shall immediately certify the amount needed

to meet such payment or payments to the auditor of Greenville County who
shall thereupon levy a tax on all of the taxable property within the county

sufficient to raise the amount certified to him and the county treasurer shall

collect the tax and use it to pay any such loan or loans, with interest, as they

shall mature. The full faith, credit and taxing power of Greenville County

shall be pledged to secure the payment of any such loan or loans.

1948 (45) 2051; 1950 (46) 2444.

§ 3-291. Issue of revenue bonds.

If the funds initially appropriated and the loans initially authorized shall

be insufficient to carry out the purposes of this article the Commission may
from time to time, in its discretion, issue revenue bonds on which the principal

and interest are payable exclusively from the net income and revenue of all

or any part of the market facilities, except the revenue from the facility or

facilities constructed with the funds secured from the loans initially author-

ized. But the credit of the Commission shall not be pledged to the payment

of such bonds and they shall be payable only (and each bond shall plainly so

state on its face) from the net revenue of the market or designated facility

or facilities.

1948 (45) 2051.

§3-292. Description of bonds.

The bonds so issued shall not be an obligation of Greenville County and shall
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not constitute indebtedness within the meaning of the Constitutional limitation

applicable to counties. The bonds shall be authorized by resolution of the

Commission and shall bear such date and maturities as such resolution may
prescribe ; provided, that such bonds shall all mature within twenty years from

date of their issue and shall bear interest not in excess of five per cent per

annum, payable semi-annually, and be in such denominations and contain such

redemption privileges as the resolution may provide.

1948 (45) 2051.

§3-293. Sale of bonds.

Such bonds shall be sold at public sale after fifteen days' public advertise-

ment in a newspaper having general circulation in Greenville County. But

such bonds may be sold to any Federal or State agency at private sale with or

without advertisement. The bonds may be sold at such price as the Commis-
sion may determine.

1948 (45) 2051.

§ 3-294. Pledge of income.

In connection with such sale of revenue bonds the Commission may pledge

by resolution or trust indenture all or any part of its net income, except rev-

enue from the facility or facilities constructed with the funds secured from the

loans initially authorized.

1948 (45) 2051.

§ 3-295. Annual audit.

The Commission shall have an audit made of its affairs annually, and copies

thereof shall be filed with the governing body of the county and with the

secretary of the county legislative delegation.

1950 (46) 2444.

§ 3-296. Penalties.

Any person who shall, within the bounds of the market, violate any of the

provisions hereof or any rule or regulation promulgated by the Commission
hereunder shall be guilty of a misdemeanor punishable by a fine of not exceed-

ing one hundred dollars or imprisonment not exceeding thirty days for each

offense.

1948 (45) 2051.

Article 9.

Jasper County Marketing Board.

§ 3-301. Appointment ; terms ; pay ; vacancy.

The Jasper County Marketing Board shall be composed of twelve persons

from the county and shall be named by the legislative delegation. Their reg-

ular terms of office shall be for six years and until their successors shall have

been named and qualified. The members of the board shall serve without

compensation except that for not more than six meetings during any one fiscal

year they may be paid one dollar for each meeting on account of expenses and
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in addition thereto mileage from their homes in going to the place of meeting

and returning at the rate of five cents per mile by the most direct route. The
mileage may be paid for as many meetings as are found to be reasonably nec-

essary in the performance of their duties. Any vacancy occurring in the board

shall be filled for the unexpired term in the manner provided for the original

appointment.

1942 Code § 5806-129; 1939 (41) 58; 1940 (41) 1671.

§ 3-302. Organization.

Upon the selection of the board as above provided the members thereof

shall meet and organize by the selection of one of their number as chairman

and one as secretary.

1942 Code § 5806-129; 1939 (41) 58; 1940 (41) 1671.

§ 3-303. Purpose ; property and equipment.

The purpose of this article is to initiate, promote, foster and encourage the

production of vegetable crops and food stuffs for human consumption in Jasper

County and to aid and facilitate the producers thereof in conditioning, grad-

ing, preparation for market and the sale of such vegetables and products. To
that end, the board may acquire or accept, on such conditions as may be pre-

scribed by the owner and as may be approved by the board, any building or

other facilities reasonably needed and suitable in carrying out the purpose of

this article and may erect such sheds and provide such machinery or other

equipment reasonably adapted to the execution of the provisions or purposes

of this article.

1942 Code § 5806-129; 1939 (41) 58; 1940 (41) 1671.

§ 3-304. Manager and treasurer to give bond.

In order to protect the financial interest of the board as well as the producers

of the commodities herein referred to, the board, in its discretion, may require

its manager or such person as it may designate as treasurer to give bond for

the faithful performance of his duties in such sum as in its judgment may be

deemed to be adequate.

1942 Code § 5806-129; 1939 (41) 58; 1940 (41) 1671.

§ 3-305. Facilities to be leased.

The board shall annually rent to some responsible person all the equipment

of the board at such rentals as in its judgment are most advantageous.

1942 (42) 1493.

§ 3-306. Disposition of proceeds.

After deducting the necessary expenses the remainder of the rentals re-

ceived shall be turned over by the board annually to the treasurer of Jasper

County and shall be put in the county's general fund by the treasurer.

1942 (42) 1493.
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Article 10.

Lancaster County Marketing Building.

§ 3-311. Building used by cooperatives.

The market building owned by the County of Lancaster in the city of Lan-

caster shall be used by the Lancaster County Farmers' and Farm Women's
Cooperative Marketing Association, which has been organized for the pur-

pose of selling all types of farm produce. Commodities sold on the market

must be produced by the farmers or farm women selling same.

1942 Code § 5806-130; 1941 (42) 127.

§ 3-312. Management ; operation ; offices.

The building will remain the property of the county but the management
and operation of the association will be the responsibility of the members of

the association.

Any farmer or farm woman residing in Lancaster County interested in mar-

keting of farm produce is eligible to membership in the curb marketing asso-

ciation.

The officers shall be a president, vice-president, and secretary-treasurer who
shall be elected by ballot at the annual meeting. The above officers and at

least four other members elected in a similar manner shall constitute the board

of directors.

1942 Code § 5806-130; 1941 (42) 127.

§ 3-313. Duties of officers and board.

Each of the officers shall perform the duties customarily pertaining to his

office. The board of directors shall transact all ordinary business and appoint

such committees as are necessary to properly carry on the work of the asso-

ciation. The board shall consider and present general policies for the advance-

ment of the market to members of the association for their approval. Rules

and regulations for conducting the market will be submitted by them to the

association for its approval.

The board of directors shall elect a manager whose name shall be presented

to the members of the market association for their approval.

The board of directors shall audit the books of the manager at quarterly

meetings and make a report of findings to members of the association.

1942 Code § 5806-130; 1941 (42) 127.

§3-314. Exemption from taxes.

All property owned by the Lancaster County Farmers' and Farm Women's
Cooperative Marketing Association shall be tax free.

1942 Code § 5806-130; 1941 (42) 127.
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Article 11.

Lee County Agricultural Marketing Commission.

§ 3-316. Creation.

There is created in Lee County a commission to be known as the Lee County
Agricultural Marketing Commission.

1950 (46) 2349.

§ 3-316.1. Personnel, appointment, terms and vacancies.

Said commission shall consist of eleven members, all of whom shall be

qualified electors of Lee County, one of whom shall be a member of the

county legislative delegation, ex officio, who shall serve during the term of

his office, one of whom shall be the county agent ex officio who shall serve

during his term of office, one of whom shall be the mayor of the town of

BishopvUlc, ex officio, who shall serve during his term of office, one of whom
shall be the mayor of the town of Lynchburg, ex officio, who shall serve

during his term of office and one of whom shall be a regular cotton buyer in

the county. The remaining five shall be farmers of the county. The cotton

buyer and the five farmers shall be appointed by the Governor upon the recom-

mendation of the county legislative delegation and their terms of office shall

be for four years and until their successors have been appointed and qualified.

In the event of a vacancy in the membership of the commission a successor for

the unexpired term shall be appointed in like manner as his predecessor was
appointed and in designating one of its members to serve on the commission

ex officio and in recommending tbe appointment by the Governor of the mem-
bers of the commission, the Senator and at least one member of the House of

Representatives shall govern.

1950 (46) 2349.

§ 3-316.2. Officers ; bond of treasurer.

The commission shall meet annually at eleven o'clock a. m. on the third

Wednesday in June of each year for the purpose of electing a chairman, a vice-

chairman and a secretary and treasurer who shall hold office for one year and

until their successors have been elected and qualified. The treasurer of the

commission shall enter into bond in the amount of five thousand dollars for the

faithful performance of his duties.

1950 (46) 2349.

§ 3-316.3. Purposes of article ; rules and regulations.

It is the declared purpose of this article to initiate, promote, foster and en-

courage the production and proper marketing of producer-grown agricultural

commodities and to aid and facilitate the producers thereof in weighing,

grading and selling such agricultural commodities and to those ends tbe com-

mission may promulgate such rules and regulations as it may deem necessary

and wise for the efficient accomplishment of its declared purposes.

1950 (46) 2349.
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§3-316.4. Facilities; employees.

The commission may use such buildings, facilities, platform and marketing

sheds as may be provided by the county and employ, fix the compensation of

and discharge such personnel as may be deemed necessary to properly perform

its duties.

19S0 (46) 2349.

§ 3-316.5. Market sites and facilities.

The commission shall assist the county legislative delegation in securing

proper sites for agricultural marketing platforms and facilities in the county

and shall advise with the county legislative delegation and the governing body

of the county in the erection and equipping of such marketing facilities.

1950 (46) 2349.

§ 3-316.6. Supervision and maintenance of markets.

The commission shall have general supervision of all marketing platforms

and facilities placed under its supervision by the county and shall maintain

them in proper repair and condition in order to make them of the greatest

possible assistance to producers of agricultural products in the county.

1950 (46) 2349.

§3-316.7. Weighing and handling of agricultural products; duties of cotton

weighers.

The said commission shall have general supervision of the weighing and

handling of all cotton and other agricultural products at Bishopville and at

Lynchburg. The cotton weighers at Bishopville and Lynchburg shall also weigh

such agricultural commodities other than cotton as may be designated by the

commission and shall receive such fees therefore as may be designated by the

commission.

1950 (46) 2349.

§ 3-316.8. Agreements with producers and buyers.

The commission may make agreements with producers and buyers in the

county in connection with the storage, marketing or sale of agricultural

products.

1950 (46) 2349.

§ 3-316.9. Gifts.

The commission may accept gifts, grants or contributions made to it and

use and keep them according to the terms of such gift, grant or contribution.

1950 (46) 2349.

§ 3-317. Control of expenditures ; not to obligate the county.

The commission shall have control of the expenditure of all moneys col-

lected by it, placed to its credit by the county or given to it by any person

or State or Federal agency, but it shall have no authority to contract any debt

against the county.

1950 (46) 2349.
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§ 3-317.1. Records; reports; budgets.

The commission shall keep a complete itemized record of its actions, doings,

receipts and disbursements and shall annually during- the month of February

file with the clerk of court of the county, the governing body of the county

and the chairman of the county legislative delegation a copy of its annual re-

port for the previous calendar year together with its suggested budget for the

current calendar year from the county.

1950 (46) 2349.

Article 12.

Lexington County Marketing Commission.

§3-319. Creation.

There is hereby created for Lexington County a commission to be known as

the Lexington County Marketing Commission.

1950 (46) 2336.

§ 3-319.1. Composition, term, compensation and vacancies.

The commission shall be composed of nine persons, one to be appointed

from each high school district of the county. The members of the commission

shall be appointed by a majority vote of the county legislative delegation from

a list of recommendations of at least twice the number to be appointed on

the commission at the prescribed time of appointment as submitted by the

major farm organization or organizations of the county. The initial appoint-

ments having been three for one year, three for two years and three for three

years, subsequent appointees shall serve for a term of three years or until a

successor has been appointed. Terms shall commence on January first, the

first year and end on December thirty-first, the last year of an appointment.

The members of the commission shall receive such compensation and expense

allowances as shall be provided in the annual county supply act. Any vacancy

shall be filled for the unexpired term in the same manner as an initial appoint-

ment.

1950 (46) 2336.

§3-319.2. Officers.

The members shall meet and organize by the selection of one of their num-
ber as chairman and one as secretary.

1950 (46) 2336.

§ 3-319.3. Marketing agent and other employees.

The commission may employ a full-time marketing agent to serve the

farmers of the county and such other employees as may be needed to promote

any project of the commission. The duties and responsibilities of the market-

ing agent shall be prescribed by the commission. The compensation shall

be determined by the commission subject to the approval of the county legis-

lative delegation.

1950 (46) 2336.
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§ 3-319.4. Purpose of commission ; acquisition of facilities.

It shall be the purpose and duty of the commission to promote, foster and

encourage the production of agricultural commodities in the county and to

aid and facilitate in the conditioning, grading, preparation and marketing of

agricultural commodities produced in the county. To effectuate these pur-

poses, the commission may select and acquire by lease, contract or purchase

such land or site, buildings, facilities or equipment as may be reasonably

needed to assist in carrying out the objectives of this article.

1950 (46) 2336.

§ 3-319.5. Space in wholesale marketing center in Richland County.

The commission shall acquire by contract or lease adequate space from the

wholesale market which is being developed in Richland County to provide

a wholesale marketing center for the farmers of Lexington County.

1950 (46) 2336.

§ 3-319.6. Rules and regulations ; charges.

The commission shall prescribe such rules and regulations as it may deem
necessary to the successful operation of any enterprise. The commission shall

establish a uniform rate of charge for the service rendered to the farmers

of the county in connection with the marketing of agricultural commodities

under the provisions of this article. These rates shall not exceed what is

necessary to meet the actual cost of the service rendered but the rates may be

fluctuated so as to produce such cost.

1950 (46) 2336.

§3-319.7. Cooperation with other marketing agencies; promotion of farm

cooperative enterprises.

The commission may also cooperate with the State Agricultural Market-

ing Commission or any other marketing agency in any program which may
be developed to aid in the sale and marketing of agricultural commodities

in this State and the commission may promote and sponsor cooperative enter-

prises among the farmers of the county in order to facilitate the sale and

marketing of agricultural commodities.

1950 (46) 2336.

Article 13.

Spartanburg County Farmer's Market.

§ 3-321. Created ; governing board to manage.

There is hereby created a centralized farmer's market of Spartanburg County.

Said market shall be known as the "Spartanburg County Farmer's Market."

All the property owned by the market shall be held in the name of the Spartan-

burg County Farmer's Market and all business transacted in its behalf shall be

done in its name. The market shall be managed by a board of directors known
as the "Governing Board of Spartanburg County Farmer's Market." Said

governing board may select and purchase real estate for the market site (and
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sell same), make contracts for the alteration or erection of the building or

buildings, borrow money and exercise all other power and authority necessary

to operate, control, regulate, manage and govern, either directly or indirectly,

the affairs of said market. The board shall have power to set up or make pos-

sible any project possible through the federal agencies of the United States

government.

1942 Code § 5806-135; 1940 (41) 1780.

§ 3-322. Governing board
;
personnel; terms.

The governing board of the Spartanburg County Farmer's Market shall

consist of ten members each of whom shall be a qualified elector of Spartan-

burg County. One member of the governing board shall be a member of the

Spartanburg County legislative delegation, who shall be elected by said legis-

lative delegation, one member shall be the Spartanburg County agent, one

member shall be from the city council, who shall be elected by said council,

if and when they vote their desire to participate and cooperate in the marketing

project, and seven members shall be farmers of Spartanburg County selected

by the Spartanburg County legislative delegation. Two of the original farmer

members having been elected for two years, two for four years and three for

six years, their successors in office shall each be elected for a term of six years.

The members of the governing board shall be appointed by the Governor

upon the recommendation of the majority of the Spartanburg County legisla-

tive delegation.

1942 Code § 5806-135; 1940 (41) 1780; 1942 (42) 1528.

§ 3-323. Compensation ; officers ; advisory retail council.

All members of the governing board shall serve without compensation.

There shall be a chairman and secretary-treasurer elected at the first meeting

of the board and all checks and drafts must be signed by both officers. There

shall be created an advisory board to the governing board known as the retail

advisory council. The retail advisory council shall consist of the home dem-

onstration agent and two members elected from the Spartanburg council of

farm women. They shall meet with or without the governing board being

present and shall make any and all suggestions they deem wise and advisable

concerning the retail feature of the market. This advisory council shall be

elected by the council of Spartanburg farm women.
1942 Code § 5806-135; 1940 (41) 1780; 1942 (42) 1528.

§ 3-324. Property exempt from taxes.

All property owned by the Spartanburg County farmer's market shall be

tax free.

1942 Code § 5806-135; 1940 (41) 1780.

Article 14.

Spartanburg County Curb Market Commission.

§ 3-327. Creation, membership and terms.

There is hereby created the Spartanburg County curb market commission
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which shall consist of nine members who are residents of said county and

who shall be appointed as follows: six members by a majority vote of the

county legislative delegation and three members by a majority vote of the

Spartanburg city council. The terms of office of the members shall be six

years, the terms of office of the initial members having been as follows : two

of the members appointed by the county legislative delegation and one ap-

pointed by the city council for two years ; two of the members appointed by

the county legislative delegation and one member appointed by the city coun-

cil for four years and two of the members appointed by the county legislative

delegation and one member appointed by the city council for six years.

1947 (45) 36.

§ 3-328. Officers.

The members of the commission shall elect from among its number a chair-

man, vice-chairman and a secretary-treasurer. The chairman shall call

and preside at meetings, the vice-chairman shall act as chairman in the ab-

sence of the chairman and the secretary-treasurer shall keep all records of

the commission and receive and pay out all funds of the commission. The
treasurer shall give bond payable to Spartanburg County in the amount of

five thousand dollars with surety to be approved by the clerk of court for the

county conditioned on the faithful discharge of his duties and properly ac-

counting for all funds coming into his hands as such. The premium on the

treasurer's bond shall be paid from funds coming into the commission's hands

from the operation of the curb market or as appropriated otherwise by law.

1947 (45) 36.

§ 3-329. Commission to control and operate curb market.

The commission shall have custody of the Spartanburg County curb market

and shall have complete control of the operation of the curb market with full

power to make rules and regulations, including charges or rents, for the

operation of the curb market, to hire and fire personnel and to pay salaries

and expenses of operation out of funds received from revenue or appropria-

tions.

1947 (45) 36.

Article IS.

Sumter County Market Facilities.

§ 3-330. Lease or operation by commission.

The governing body of Sumter County may lease the market facilities of the

county upon such terms and for such time as it deems wise or it may set up

a commission to be selected by the vote of a majority of the governing body

to operate such facilities, the members of such commission so selected to be

of such number and to serve for such term or terms as may be fixed by the

governing body.

1950 (46) 2020.
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§ 3-330.1. Enlargement of facilities.

From time to time and as funds are available, the governing body of Sumter

County may enlarge such market facilities to further provide for the whole-

sale and, if deemed wise, the retail sale of farm produce, including the sale

of fruit, vegetables, truck crops, poultry and other farm products.

1950 (46) 2020.

§ 3-330.2. Rules and regulations for operation ; fees ; employees.

The governing body of the county or, if it shall appoint and designate a

commission to act in its place, the commission may fix rules and regulations

for the operation of such market and fees to be charged therefor and may
employ all help for the operation thereof and fix wages and salaries therefor.

1950 (46) 2020.

Article 16.

Florence County Truck Market.

§ 3-331. Charge for maintenance.

In the county of Florence there shall be charged not exceeding two cents

per hamper on all truck sold in said county as expenses for the maintenance

of the truck market and such amount so collected for such expenses shall be

equally divided and one-half of such amount shall be paid by the buyer and

one half by the seller.

1942 Code § 6426; 1932 Code § 6426; Civ. C. '22 § 3338; 1920 (31) 843; 1936 (39) 1304,

1608; 1937 (40) 384.

CHAPTER 4.

Seeds and Seed and Plant Certification.

Article i.

In General.

Sec.

3-401. Definitions.

3-402. Enforcement; rules and regulations.

3-403. Seed laboratory.

3-404. License to handle seeds; tax.

3-405. Exemption of farmers.
3-406. Foundation seed organization to be

established; purpose.
3-407. Agencies to cooperate.

Article 2.

Labels and Tags.

3-411. Agricultural seeds to be labeled; con-

tents of labels.

3-412. Mixtures for seeding purposes to be
labeled; contents of labels.

3-413. Labels inconsistent with chapter for-

bidden.

Sec.

3-414.

3-415.

Vegetable and flower seeds to be
labeled; contents of labels.

Compliance required; false labeling,

etc.; tolerance.

Article 3.

Analyses and Tests.

3-421. Commissioner to analyze and test

seeds.

3-422. Access to premises; taking samples.

3-423. Publication of results of tests.

3-424. Free seed test for residents; charge

to nonresidents.

Article 4.
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Sale of Seeds; Penalties.

3-431. Withdrawal
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Sec. Sec.

3-432. Confiscation and sale of seed in case 3-443. Agencies to cooperate.

of noncompliance with chapter. 3-444. Germination and mechanical purity

3-433. How such seizure and sale made. of seed.

3-434. Penalty. 3-445. Misdemeanor to use evidence of cer-

3-435. Prosecution by Commissioner or tification of seeds or plants not cer-

through Attorney General. tified.

3-436. Preliminary hearing required in cer- 3-446. Definitions.

tain cases.
Article 6.

Article 5.
Seed Irish Potatoes for Use in

Seed and Plant Certification. Charleston County.

3-441. Clemson program for seed and plant 3-451. Certification; labeling.

certification. 3-452. Inspection; issue of certificate.

3-442. Personnel; rules and regulations; fa- 3-453. Penalties.

cilities. 3-454. Payment and deposit of fines.

Article 1.

In General.

§3-401. Definitions.

As used in articles 1 to 4 of this chapter

:

(1) The term "agricultural seed" shall include the seeds of all domesticated

grasses, cereals, clovers, vetches, alfalfas, peas (except garden peas) and beans

(except garden beans) and the seeds of all other crops that are or may be

successfully grown in this State on field scale ;

(2) The term "vegetable seed" shall include the seeds of those crops that

are generally grown in South Carolina on garden scale and generally known
and sold under the name of vegetable seeds, including seed potatoes, onion

sets, bulbs and plants

;

(3) The term "flower seed" shall include the seeds of those plants grown in

flower gardens for both ornamental and commercial purposes and generally

known by the name of flower seed

;

(4) The term "inert matter" shall be understood to include sand, dirt,

chaff and other foreign substances and broken seed incapable of germinating;

(5) The term "other agricultural seeds" shall include all agricultural seeds

not of the kind or species named on the package

;

(6) The term "common weed seeds" shall include seeds of the plants com-
monly known as wild carrot, curled dock, sheep sorrel, common plantain,

bracted plantain, buckhorn, henbit, chickweed and crab grass and seeds of all

other plants which commonly occur in a wild state ; and

(7) The term "noxious zvced seeds" shall mean seeds of wild onion or wild

garlic, all dodders, corn cockle, cheat or chess, wild oats, Johnson grass, wild

mustard, Canada thistle, black mustard and seeds of other similar plants.

1942 Code §§ 5806-71, 5806-73, 5806-74, 5806-75, 5806-76; 1940 (41) 1875.

§ 3-402. Enforcement; rules and regulations.

The Commissioner of Agriculture shall enforce this chapter, other than

article 6 hereof, and carry out its provisions and requirements. The Depart-

ment of Agriculture shall adopt such rules and regulations, after conference
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with the seed dealers and farmers of South Carolina, as may be necessary to

secure the efficient enforcement of said provisions.

1942 Code § 5S06-81; 1940 (41) 1875; 1941 (42) 119.

Cross reference.—For rules and regula- ture Commissioner, in Volume 7 of this

tions promulgated under authority of this Code,
section, see Rules and Regulations, Agricul-

§ 3-403. Seed laboratory.

The Department of Agriculture shall maintain a seed laboratory with nec-

essary equipment for carrying out the provisions of this chapter, other than

article 6 hereof.

1942 Code § 5806-81; 1940 (41) 1875; 1941 (42) 119.

§ 3-404. License to handle seeds ; tax.

For the purpose of providing a fund to defray the expenses of the examina-

tions and analyses prescribed in this chapter, other than Article 6 hereof, each

person selling or offering or ordering for sale or distribution in, or for export

from, this State any seed mentioned in this chapter, other than Article 6 hereof,

shall register his name with the Department of Agriculture and shall pay a

license tax annually on January first of each year of one dollar when only

boxed package vegetable or flower seed are handled and, when other seed with

or without boxed package vegetable or flower seed is handled, of two and one-

half dollars when the gross business is less than two hundred dollars, five

dollars when the gross business is over two hundred dollars but less than five

hundred dollars, ten dollars when the gross business is over five hundred

dollars but less than one thousand dollars and twenty-five dollars when the

gross business is one thousand dollars or more. The Commissioner's receipt

for such license tax shall be a license to conduct the business.

1942 Code § 5806-87; 1940 (41) 1875; 1941 (42) 119.

§ 3-405. Exemption of farmers.

No farmer, with the exception of seed breeders and seed farmers, residing

in South Carolina shall be required to procure a State seed license as provided

in § 3-404 to sell seeds raised on his farm nor shall he be required to have

same tested.

1942 Code § 5806-87; 1940 (41) 1S75; 1941 (42) 119.

§ 3-406. Foundation seed organization to be established
;
purpose.

The Clemson Agricultural College of South Carolina shall be responsible

for cooperating with the South Carolina Crop Improvement Association to

inaugurate a foundation seed organization which shall have as its responsibil-

ity the fostering of the production, processing and distribution of foundation

hybrid seed corn and such other crop seeds as The Clemson Agricultural Col-

lege of South Carolina recommends for increase in this State. In order to

carry out such program the South Carolina Crop Improvement Association

under the supervision of The Clemson Agricultural College of South Carolina

may employ necessary personnel, purchase and install such equipment as is
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necessary in the program, establish and promulgate rules and regulations and

provide other facilities.

1949 (46) 59.

§ 3-407. Agencies to cooperate.

Insofar as the State Department of Agriculture, the South Carolina Ex-

tension Service, the South Carolina Experiment Station, the South Carolina

Crop Pest Commission and the State Department of Vocational Agricultural

Education have to do with the publicity, breeding, testing, supervision, pro-

duction and distribution of foundation seed, these agencies shall actively co-

operate with the South Carolina Crop Improvement Association in carrying

out the purposes of § 3-406.

1949 (46) 59.

Article 2.

Labels and Tags.

§ 3-411. Agricultural seeds to be labeled ; contents of labels.

Every parcel, package or lot of agricultural seeds sold and delivered to any

person for seeding purposes, weighing ten pounds or more, shall, whether the

seller's place of business be inside or outside of this State, have affixed thereto,

in a conspicuous place on the outside thereof, a distinct label or tag in the

English language in legible type certifying:

(1) The commonly accepted name of such agricultural seeds;

(2) The approximate per cent by weight of purity, meaning the freedom of

such agricultural seeds from inert matter and from other seeds distinguishable

by their appearance

;

(3) The approximate per cent by weight of inert matter, common weed
seeds, noxious weed seeds and other agricultural seeds as defined in § 3-401

;

(4) The per cent of germination together with the month and year the seeds

were tested for germination
;

(5) In the case of seeds produced within the United States, the state in

which the seeds were grown, when known ;

(6) The full name and address of the seedsman, importer, dealer, agent or

other person selling or offering or exposing for sale or for distribution such

agricultural seeds in the State for seeding purposes ; and

(7) The name and number of noxious weed seeds per ounce.

The provisions of this section shall not apply to any such seed sold across the

counter from a bin or container when such bin or container is labeled as

required by this section.

1942 Code §§ 5806-72, 5806-88; 1940 (41) 1875; 1941 (42) 119; 1950 (46) 2181.

§ 3-412. Mixtures for seeding purposes to be labeled ; contents of labels.

Mixtures, when in bulk, packages or other containers offered or exposed for

sale within the State for seeding purposes containing two or more kinds of

agricultural seed shall have affixed thereto in a conspicuous place on the ex-

terior of the container of such a mixture a plainly written or printed tag or

label in the English language stating:
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(1) That such seed is a mixture;

(2) The name and kind of each seed entering into the mixture

;

(3) The approximate percentage by weight of inert matter in the mixture;

(4) The approximate percentage by weight of weed seeds and other agri-

cultural seeds in the mixture ; and

(5) The full name and address of the seedsman, importer, dealer and

agent or other person selling or offering or exposing for sale or distribution

such mixture in this State for seeding purposes.

1942 Code § 5806-77; 1940 (41) 1875.

§ 3-413. Labels inconsistent with chapter forbidden.

No statements regarding the quality of such agricultural seeds or mixtures,

if inconsistent with the requirements of this chapter, shall be written or print-

ed on the tag or label or placed inside or affixed to any container or bulk of

agricultural seed or mixture sold or offered or exposed for sale or distribution

within the State for seeding purposes.

1942 Code § 5806-78; 1940 (41) 1875.

§ 3-414. Vegetable and flower seeds to be labeled; contents of labels.

No standard of purity shall be maintained for vegetable and flower seeds but

each package weighing ten pounds or more must show on the tag or label the

percentage of purity and the percentage of germination and the variety ; but

this requirement shall not apply to seed sold across the counter from a bin or

container which is labeled as herein required.

1942 Code §§ 5806-79, 5806-88; 1940 (41) 1875; 1950 (46) 2181.

§3-415. Compliance required; false labeling, etc.; tolerance.

It shall be unlawful for any person to sell, offer or expose for sale or dis-

tribute within the State any agricultural, vegetable or flower seeds, or mix-

tures of agricultural, vegetable or flower seeds, for seeding purposes without

complying with the requirements of this chapter or falsely to mark or label

as to variety or kind any agricultural, vegetable or flower seeds or to interfere

in any way with the inspectors or assistants in the discharge of their duties

herein named ; but in the labeling of the per cent of germination together with

the month and year the seeds were treated for germination, pursuant to § 3-

411, a tolerance will be allowed in accordance with rules and regulations issued

by the Commissioner of Agriculture.

1942 Code §§ 5806-72, 5806-80; 1940 (41) 1875; 1941 (42) 119.

Article 3.

Analyses and Tests.

§ 3-421. Commissioner to analyze and test seeds.

The Commissioner of Agriculture, either by himself or his duly authorized

agent, shall inspect, examine and make analyses of and test any agricultural,

vegetable or flower seeds sold, offered or exposed for sale or distribution

within the State for seeding purposes, at such time and place and to such ex-

tent as he may determine. The rules for analyses shall conform to the best
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known methods of examining and testing agricultural, vegetable and flower

seeds.

1942 Code §§ 5806-83, 5806-84; 1940 (41) 1S75; 1941 (42) 1919.

§ 3-422. Access to premises ; taking samples.

The Commissioner of Agriculture and his agents shall have free access, at

all reasonable hours, upon and into any premises or structures to make ex-

amination of any agricultural, vegetable or flower seeds, whether such seeds

are upon the premises of the owner or consignee of such seeds or on the

premises or in the possession of any warehouse, elevator, railroad or steamship

company. The Commissioner may, in person, or by his analysis inspectors or

assistants, upon notice to the dealer or his agent or the representative of any

warehouse, elevator, railroad or steamship company, if present, take for analy-

sis a composite sample of any agricultural or vegetable seeds from a parcel,

package, lot or other container or a number of parcels, packages, lots or other

containers.

1942 Code § 5806-83; 1940 (41) 1875; 1941 (42) 119.

§ 3-423. Publication of results of tests.

The Commissioner of Agriculture may publish or cause to be published,

at his discretion, the results of the examinations and tests made of any

samples of agricultural, vegetable or flower seeds or mixtures of agricultural

seeds drawn as provided for in § 3-422, together with any other information he

may deem advisable.

1942 Code § 5806-84; 1940 (41) 1875; 1941 (42) 119.

§3-424. Free seed test for residents; charge to nonresidents.

Any citizen, firm or corporation of this State may have samples of seeds test-

ed free of charge in the State seed laboratory
;
provided, that the Commissioner

of Agriculture may designate the number of free samples allowed anyone

within the State and fix a reasonable charge for testing samples in excess

of such allowance.

Individuals, firms and corporations outside the State shall have a like privi-

lege on payment of a fee of two dollars for each purity test and one dollar

for each germination test.

1942 Code § 5806-86; 1940 (41) 1875; 1941 (42) 119.

Article 4.

Withdrawal, Confiscation and Sale of Seeds; Penalties.

§ 3-431. Withdrawal of impure seed from sale.

Seed not having a reasonable germination or that are extremely impure,

notwithstanding they may be properly labeled, shall be withdrawn from sale,

on reasonable notice being given by the Commissioner of Agriculture to the

seed dealer, when, in the opinion of the Commissioner, such withdrawal is

in the interest of normal crop production.

1942 Code § 5806-82; 1940 (41) 1875.
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§ 3-432. Confiscation and sale of seed in case of noncompliance with chapter.

Any person who shall sell or offer or expose for sale or distribution in this

State any agricultural, vegetable or flower seed without complying with the

requirements of articles 1 to 4 of this chapter shall be guilty of a violation

of said articles and the lot of seed in question shall be seized and con-

demned and sold or destroyed by the Commissioner of Agriculture, or his

duly authorized representative, and the proceeds from any such sale shall be

converted into the State Treasury for the use of the Department of Agricul-

ture. The Commissioner, however, may in his discretion release the seed so

withdrawn when the requirements of this chapter have been complied with

and upon payment of all the costs or expenses incurred in any proceeding

connected with such seizure and withdrawal.

1942 Code § 5806-89; 1940 (41) 1875; 1941 (42) 119.

§ 3-433. How such seizure and sale made.

Such seizure and sale shall be made by the Commissioner of Agriculture

or under the direction of an officer of his appointment. The sale shall be made
at the courthouse door in the county in which the seizure is made; provided,

that whenever for sufficient reason appearing to the Commissioner or his

representative another place of sale is more convenient and more desirable such

place of sale may be selected. The sale shall be advertised for thirty days in a

newspaper published in the county in which seizure is made or, if no news-

paper be published in such county, then it shall be advertised in a newspaper

published in the nearest county thereto having a newspaper. The advertise-

ment shall state the name and the variety of the seed, the quantity, why seized

and offered for sale and the time and place of sale.

1942 Code § 5806-89; 1940 (41) 1875; 1941 (42) 119.

§3-434. Penalty.

Every violation of the provisions of this chapter, other than articles 5 and 6

hereof, shall be deemed a misdemeanor and punishable by a fine not to exceed

one hundred dollars.

1942 Code § 5806-85; 1940 (41) 1875; 1941 (42) 119.

§ 3-435. Prosecution by Commissioner or through Attorney General.

If the Commissioner of Agriculture shall find, upon examination, analysis

or test, that any person has violated any of the provisions of this chapter, other

than articles 5 or 6 hereof, he or his duly authorized agent may institute pro-

ceedings in a court of competent jurisdiction to have such person convicted

thereof. Or the Commissioner, in his discretion, may report the results of

such examination to the Attorney General, together with sworn statement of

the analyst, duly acknowledged, and such other evidence of such violation

as he shall deem necessary. Such sworn statement shall be submitted as

evidence in any court of this State in any proceeding instituted under this

chapter, other than articles 5 or 6 hereof; but, upon a motion of the accused,

such analyst shall be required to appear as a witness and be subject to cross-

examination. The Attorney General or, in his discretion and at his direction

the attorney of the county or city in which the alleged violation has occurred,
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shall institute proceedings at once against the person charged with such vio-

lation. Such proceedings for violations shall be instituted according to the

laws of this State.

1942 Code § 5806-85; 1940 (41) 1875; 1941 (42) 119.

§ 3-436. Preliminary hearing required in certain cases.

Anything in § 3-435 contained to the contrary notwithstanding, no prosecu-

tion for violation of articles 1 to 4 of this chapter, if the evidence of such viola-

tions is based on tests or analyses, shall be instituted except in the manner

following: when the Commissioner of Agriculture finds that said articles have

been violated, as shown by test examination or analysis, he shall give notice to

the person in whose hands the seeds were found, designating a time and

place for a hearing. This hearing shall be private and the person involved

shall have the right to introduce evidence, either in person, by agent or at-

torney. If. after the hearing, or without the hearing in case the person fails

or refuses to appear, the Commissioner decides that the evidence warrants

prosecution, he shall proceed as provided in § 3-435.

1942 Code § 5806-85; 1940 (41) 1875; 1941 (42) 119.

Article 5.

Seed and Plant Certification.

§ 3-441. Clemson program for seed and plant certification.

The Clemson Agricultural College of South Carolina may inaugurate a

program of seed and plant certification which shall have as its aim the foster-

ing of the production and distribution of pure varieties of seeds and plants in

South Carolina.

1945 (44) 84.

§ 3-442. Personnel ; rules and regulations ; facilities.

In order to carry out such program the College may employ the necessary

personnel, establish and promulgate rules and regulations and provide other

facilities necessary for the certification of seeds and plants and for aiding in

the distribution and promotion of the use of such certified seeds and plants.

1945 (44) 84.

§ 3-443. Agencies to cooperate.

Insofar as the State Department of Agriculture, the South Carolina exten-

sion service, the South Carolina experiment station, the State Crop Pest Com-
mission and the State Department of Vocational Education have to do with

the sampling, testing, breeding, production, certification and distribution of

seeds and plants these agencies shall actively cooperate with the College in

carrying out the purposes of this article.

1945 (44) 84.

§ 3-444. Germination and mechanical purity of seed.

Certification of seeds and plants insofar as it concerns germination and

mechanical purity of the seed shall depend upon the reports of the seed labora-
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tory of the State Department of Agriculture. Seeds may not be certified by
the College unless the germination and purity test reports of the Seed Labora-

tory of the Department indicate that such seeds comply with the agricultural

seed law of this State.

1945 (44) 84.

§ 3-445. Misdemeanor to use evidence of certification of seeds or plants not

certified.

It shall be a misdemeanor, punishable by fine or imprisonment, in the dis-

cretion of the court, for any person selling seeds or plants in this State to use

any evidence of certification, such as a blue tag or the word "certified," or

both, on any package of seeds or plants unless such seeds or plants shall

have been duly inspected and certified as provided for in this article or by

a similar legally constituted agency of another State or foreign country. The
duty of enforcing the provisions of this article shall be vested in the Commis-
sioner of Agriculture.

1945 (44) 84.

§ 3-446. Definitions.

(1) The terms "certification" and "certified" as applied to seeds and plants under

this article are defined as a guarantee that all necessary precautions have been taken

to see that the seeds and plants conform to commonly recognized standards of

quality for such seeds and plants as established by The Clemson Agricultural

College of South Carolina
;

(2) The term "seed" as used in this article refers to the true seeds of all field

crops, vegetables, flowers or other plants
;

(3) The term "plant" is meant to include seedlings, nursery stock, roots,

tubers, bulbs, cuttings and other plant parts used in the propagation of field

crops, vegetables, fruits, flowers or other plants ; and

(4) The term "variety" carries its original meaning and includes strains of

varieties which are sufficiently different from the parent variety to justify special

designation.

1945 (44) 84.

Article 6.

Seed Irish Potatoes for Use in Charleston County.

§3-451. Certification ; labeling.

All Irish potatoes entering the county of Charleston, State of South Carolina,

for seed purposes which do not bear an official certification seed Irish potato

tag must have attached thereto a tag prominently stating "these potatoes are

non-certified" and no statement on these tags shall read or imply that the

seed potatoes contained therein are of superior quality, personally certified or

registered. Also, all certified seed potatoes shall be tagged in such a manner

as to set forth that the potatoes in the container to which the tag is attached

have met the requirements for certification as required by the South Car-

olina State Crop Pest Commission.

1942 Code § 5806-122; 1939 (41) 466.
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§ 3-452. Inspection ; issus of certificate.

All seed Irish potatoes entering Charleston County to be planted in said

county must be inspected at the time of arrival either by the State Crop

Pest Commission or an inspector of the food products inspection service,

United States Department of Agriculture, or by both, and a certificate cover-

ing the condition of such seed potatoes issued to the receiver.

1942 Code § 5806-122; 1939 (41) 466.

§3-453. Penalties.

Any person who shall violate the provisions of this article shall be guilty of a

misdemeanor and shall, upon conviction thereof, be punished by a fine of not

more than one hundred dollars or imprisonment for not more than ten days.

1942 Code § 5806-122; 1939 (41) 466.

§ 3-454. Payment and deposit of fines.

All fines resulting from prosecutions under this article shall be paid to

the State Treasurer and deposited to the credit of the State Treasury.

1942 Code § 5806-122; 1939 (41) 466.
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Fertilizers.
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3-513. Same; phosphoric acid in certain

cases.

3-514. Registration and filing copy of label;

certificate as to source.
3-515. When registration may be prohibited.

3-516. Fee for and term of registration.

3-517. Exclusive use of brand name or trade

mark.
3-518. Analysis to remain uniform through-

out term of registration; changes
permitted.

Registration upon change of ingredi-
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ers or with shipments.
3-532. Same; how shown.
3-533. Statement required on reverse of
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Sec.

3-546. Nitrogen not to be added to cotton-

seed meal.
3-547. Water; wet or bad mechanical con-

dition.

3-548. Bulk sales.

Article 5.

Analyses and Inspections.

3-561. Analyses of fertilizers; inspectors;

chemists; reports.

3-562. Entry of premises and inspection.

3-563. Analysis of fertilizers, etc., for pur-

chasers for own use.

3-564. Rules and regulations.

3-565. Use of certificates of analyses in

trials.

3-566. Inspection tax.

3-567. Inspection tax tags or stamps; can-

cellation; resale; duty of certain
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Sec.

3-572. Penalty for deficiency in basicity.

3-573. Excess in sulphur content of tobacco
fertilizer.

3-574. Other deficiencies.

3-575. Packages; weights; penalties for de-
ficiency in weight.
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ous ingredients of fertilizer.

3-577. Liability to purchasers of fertilizers

short on guaranteed value.

3-578. Who entitled to penalty.

3-579. How penalty distributed.

3-580. Penalty for failure to distribute.

3-581. Evidence of distribution.

3-582. Actions to recover fines and penal-

ties.

3-583. Seller as agent for out-of-state manu-
facturer.

3-584. Sale of fertilizer after judgment.
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Article 6.

Penalties, Suits, etc.

3-571. Penalties for deficiency in chlorine.

Article 1.

General Provisions.

§ 3-501. "Commercial fertilizer" defined; exemptions.

For the purpose of this chapter a "commercial fertilizer" is hereby defined as

any material, substance or mixture which contains or is claimed to contain more

than one per cent of nitrogen, of total phosphoric acid or of potash
;
provided, that

lime, limestone, marl, unground bones, stock-pen manure, barnyard manure

or the excrement of any domestic animals shall be exempt from the provisions

of this chapter, but in the case of such manure or excrement only when the

same has not been dried or manipulated or otherwise treated or when it is not

claimed to have a value of more than four dollars a ton.

1942 Code § 6367; 1939 (41) 360.

§ 3-502. Sales tonnage to be reported semi-annually.

Each person registering mixed fertilizers and fertilizer materials under this

chapter shall furnish to the board of trustees of The Clemson Agricultural

College of South Carolina or their duly authorized agent a written statement

of the tonnage of each grade of fertilizer and fertilizer material sold by him

in this State. Such statement shall include all sales for the periods of Jan-

uary 1st to and including June 30th and of July 1st to and including December

31st of each year. These statements are to be made within thirty days after

the expiration dates of each of these periods.

1942 Code § 6371; 1939 (41) 360.

§ 3-503. Fertilizer board of control.

The board of trustees of the College may delegate the duties herein pro-
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vided to the fertilizer committee of the board which shall be known as the

fertilizer board of control.

1942 Code § 6385; 1939 (41) 360.

§ 3-504. Misdemeanor to violate any provision of chapter.

Every person violating the fertilizer law of this State shall be guilty of a

misdemeanor.

1942 Code § 6385-1; 1939 (41) 360.

Article 2.

Registration of Fertilisers, etc.

§ 3-511. Sale of unregistered material unlawful.

It shall be unlawful for any manufacturer or other person, either himself

or by his agent, to sell in this State any fertilizer or fertilizer materials that

have not been registered with the board of trustees of The Clemson Agricul-

tural College of South Carolina as required by this chapter.

1942 Code § 6358; 1939 (41) 360.

§ 3-512. Information required prior to registration.

Every person, before manufacturing, selling or offering for sale in this

State any commercial fertilizer or fertilizer materials, shall first register

and file with the board of trustees of the College a signed statement giving

the name and address of the applicant, together with the location of each man-
ufacturing or mixing plant, and the following information with respect to

each brand, grade or analysis in the following order:

(1) The net weight of material in each package in pounds ;

(2) The brand name and/or trade mark, together with the grade;

(3) The guaranteed analysis

:

(a) In mixed fertilizers :

i. Available nitrogen—percent (whole numbers only)
;

ii. Water soluble—percent of available nitrogen ;

iii. Water insoluble—percent of available nitrogen ;

iv. Available phosphoric acid—percent (whole numbers only)
;

v. Available potash—percent (whole numbers only) ;

vi. Whether the fertilizer is acid forming or non-acid forming; and

vii. The minimum potential basicity expressed as equivalent of calcium

carbonate in multiples of five percent (or one hundred pounds per ton)

only;

(b) In mixed fertilizers branded for tobacco:

i. Available nitrogen—percent (whole numbers only)
;

ii. Water soluble—percent of available nitrogen
;

i

iii. Water insoluble—percent of available nitrogen

;

iv. Available phosphoric acid—percent (whole numbers only) ;

v. Available potash—percent (whole numbers only)
;

vi. Maximum chlorine content—percent

;

vii. Whether the fertilizer is acid forming or non-acid forming; and
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viii. The minimum potential basicity expressed as equivalent of calcium

carbonate in multiples of five percent (or one hundred pounds per ton)

only

;

(c) In fertilizer materials:

i. Available nitrogen—percent;

ii. Available phosphoric acid—percent ; and

iii. Available potash—percent;

(4) The name and address of the person guaranteeing the registration

;

(5) The minimum magnesium content expressed as magnesium oxide

(whole numbers only), the minimum water soluble manganese content ex-

pressed as equivalent manganese sulphate (j\InS04) per cent and the sulphur

content in percent may be included in the guarantee. Additional plant food

materials determinable by chemical control methods that in the opinion of

the board of trustees of the College are beneficial or injurious to crops may
also be included in the guarantee. When any such additional plant food or

elements or compounds are included in the guarantee they shall be subject

to inspection and analysis in accordance with the methods and regulations

prescribed by the board of trustees of the College ; and

(6) The sources from which such nitrogen, phosphoric acid, potash and

potential basicity, if claimed, are derived.

1942 Code § 6360; 1939 (41) 360.

§ 3-513. Same; phosphoric acid in certain cases.

In the case of bone, tankage and other organic materials in which the

phosphoric acid is not shown by laboratory methods to be available but even-

tually becomes available in the soil, phosphoric acid may be guaranteed as

total phosphoric acid. The natural unacidulated mineral phosphatic materials

offered for sale shall be guaranteed as to both total and available phosphoric

acid. In the case of basic slag either the total or available phosphoric acid

shall be guaranteed. If the term "available phosphoric acid" be used in the

statement of analysis it shall mean the sum of water soluble and citrate solu-

ble phosphoric acid, except that when applied to basic slag phosphate the term

"available" shall mean that part of phosphoric acid found available by the

Wagner citric acid method as adopted by the Association of Official Agri-

cultural Chemists.

In no case, except in the case of unacidulated mineral phosphates, shall

the terms "total phosphoric acid" and "available phosphoric acid" be used in the

same statement of analysis.

1942 Code § 6360; 1939 (41) 360.

§ 3-514. Registration and filing copy of label ; certificate as to source.

Every person engaged in the manufacture or sale of fertilizers, commercial

manures or cottonseed meal in this State, before selling or offering for sale

the same, shall register and file with the board of trustees of The Clemson
Agricultural College of South Carolina a true and correct copy of the printed

label or stamp required by §§ 3-531 to 3-534 to be printed on each and every

bag, barrel or package of fertilizer or fertilizer material of the various grades
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and brands which such person proposes to offer for sale within the State until

the first of January next following; also a certificate showing the source from

which the nitrogen, phosphoric acid and potash guaranteed in each of such

brands of fertilizers or commercial manures so offered for sale are derived.

1942 Code § 6353; 1939 (41) 360.

§ 3-515. When registration may be prohibited.

The board of trustees of the College may prohibit the registration and

sale of any fertilizer or fertilizer material which has a misleading or deceptive

trade mark or brand name or one that carries exaggerated claims or that con-

tains materials injurious to growing plants.

1942 Code § 6359; 1939 (41) 360.

§ 3-516. Fee for and term of registration.

For the privilege of such registration the person engaged in the manufac-

ture or sale of fertilizers, fertilizer materials or cottonseed meal shall pay to

the State Treasurer, at the time of offering the same for registration, the sum
of one dollar for each grade and brand name registered and no grade and brand

name shall be registered without the payment of said sum. The registrations

of all grades and brands of fertilizer or fertilizer materials shall expire on

December 31st of the year for which they are registered. Brands that were

registered during a previous year shall be required to be re-registered before

they are again offered for sale in South Carolina.

1942 Code § 6354; 1939 (41) 360.

§ 3-517. Exclusive use of brand name or trade mark.

The brand name or trade mark registered by a person shall not be entitled

to registration by another and the person having first registered and used the

name or trade mark shall be entitled to it, even should such brand name or

trade mark not be offered for current registration.

1942 Code § 6357; 1939 (41) 360.

§ 3-518. Analysis to remain uniform throughout term of registration; changes

permitted.

The guaranteed analysis of each and every grade and brand of fertilizer and

fertilizer material must without exception remain uniform throughout the year

for which it is registered and in no case shall the grade be lowered, although the

proportion of available constituents may be changed so that the decrease of

one constituent may be compensated by the increase of the other or others

if such proposed change first receive the approval of the board of trustees of

The Clemson Agricultural College of South Carolina or its authorized agent.

1942 Code § 6356; 1939 (41) 360.

§ 3-519. Registration upon change of ingredient.

Such grades and brands as are registered under the provisions of this chap-

ter shall be re-registered before one or more of the ingredients of the fertilizer,

upon which such grade and brand name is used, shall be changed ; and, in the
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event of such change, the fee herein required shall be again paid by the
person offering said grade and brand of fertilizer for registration.

1942 Code § 63SS; 1939 (41) 360.

§ 3-520. Dealer or manufacturer persistently fraudulent.

When it shall appear to the board of trustees of the College that any man-
ufacturer or dealer has been persistently fraudulent in his dealings the board
may revoke the registration of such manufacturer or dealer or refuse to regis-

ter him.

1942 Code § 6382; 1939 (41) 360.

Article 3.

Labels, Tags, etc.

§ 3-531. Information required upon containers or with shipments.

Each person who sells or offers for sale mixed fertilizer or fertilizer material

in this State shall mark upon each container or associate with each shipment

or document relative thereto the information required by items 1 to 6 inclusive

of §3-512.

1942 Code § 6362; 1939 (41) 360.

Constitutionality.—See National Fertil- would result in disclosing secret formulas

izer Ass'n v. Bradley, 18 F. Supp. 263, aff'd and thus operate as an unlawful deprivation

301 U. S. 178, in which the constitutionality of property, the court held that the right

of a similar provision (§§ 6366 and 6367, to maintain secrecy was subject to the po-

Code of 1932), since repealed, was upheld. lice power of the State. National Fertilizer

Right to maintain secrecy subject to po- Ass'n v. Bradley, 301 U. S. 178, 57 S. Ct.

lice power of State.—Where it was asserted 748, 81 L. Ed. 990, construing (§§6366, 6367,

that compliance with a similar section Code of 1932), since repealed.

§ 3-532. Same ; how shown.

If shipped in bags, barrels or other containers with a capacity of fifty pounds

or more, such information included in items 1 to 4 inclusive of § 3-512 shall

be printed directly on the container, except that the water soluble and water

insoluble nitrogen and guaranteed basicity may be printed on a tag or label.

Items 5 and 6, inclusive of § 3-512 shall be printed on the container or a tag

or label attached thereto.

If shipped in bulk by rail, such information required by items 1 to 6 in-

clusive of § 3-512 shall be printed on a suitable label which shall be fastened

on the inside wall of the car near the door.

If shipped in bulk by boat, truck, wagon or other vehicle, such information

required by items 1 to 6 inclusive of § 3-512 shall be attached to the copy of

the invoice delivered to the purchaser or other receiver.

If shipped in packages of less than fifty pounds, such information required

by items 1 to 6 inclusive of § 3-512 may be printed on the container in which the

material is delivered to the purchaser.

1942 Code § 6362; 1939 (41) 360.

§ 3-533. Statement required on reverse of analysis or tag.

In addition to the statement of the chemical analysis required by § 3-512,
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the amount and analysis of each material, or source of each plant food element,

used in the manufacture of the fertilizer mixture containing two or more plant

food elements shall be stated in pounds per hundred pounds of mixture on

the reverse side of the guaranteed analysis tag or on a separate tag attached

to each bag or container. If placed on a separate tag, the brand, name and

address of the person guaranteeing the registration must be included.

1942 Code § 6361 ; 1939 (411 360.

Cross reference.—See note to §3-531. Meaning of "analysis."
—

"Analysis" means
Meaning of "source."—"Source" means that the major carrier shall be given, the

that substance which is used in the making percentage per hundred pounds of this ma-
of a fertilizer mixture in order to get into jor carrier be given, and that the analysis

the final mixture one or more of the impor- of this major carrier, so far as it contains

tant plant food elements necessary to and any of the well-recognized plant food ele-

desirable for the efficiency and suitability of ments (major or minor, when important,

the final mixture. National Fertilizer Ass'n common or rare in occurrence) be stated.

v. Bradley, 18 F. Supp. 263, aff'd 301 U. S. National Fertilizer Ass'n v. Bradley, 18 F.

178. construing a similar provision (§§ 6367, Supp. 263, aff'd 301 U. S. 178. construing

Code of 1932), since repealed. similar provision (§ 6367, Code of 1932),

since repealed.

§3-534. Contract specifications to be complied with; actual analysis shown
on tag and guaranteed.

When there is a contract of agreement between a manufacturer and a pur-

chaser of fertilizer that the fertilizer will be manufactured by the use of cer-

tain definite sources and amounts of nitrogen, phosphoric acid and potash,

the fertilizer must be manufactured from these materials without the substi-

tution of other materials and the actual analysis of the mixture must be shown
on the tag and guaranteed as prescribed in § 3-512. Failure on the part of the

manufacturer to comply with this requirement shall render the manufacturer

liable to the purchaser for penalties prescribed by law and, in addition thereto,

the manufacturer shall pay to the purchaser a penalty equal to one-fourth of

the purchase price of such fertilizer.

1942 Code § 6361 ; 1939 (41) 360.

Cross reference.—See notes to §§ 3-531

and 3-533.

Article 4.

Required Standards.

§ 3-541. Minimum plant food required in certain fertilizers.

No fertilizer with a guarantee of two or more plant food ingredients and

no mixed fertilizer shall be sold or offered for sale for fertilizer purposes in

this State which contains less than twenty per cent of plant food
;
provided that

mixed fertilizers with twenty-five per cent or more of the nitrogen in soluble

form may contain a minimum of eighteen per cent of plant food ingredients.

This shall not apply to animal or vegetable products not mixed with other

fertilizer materials. A maximum of twenty-five grade ratios of two or more
plant food ingredients in mixed fertilizers approved by the fertilizer board of

control may be registered for sale in this State. The higher analyses shall be

multiples of the approved ratio grades.
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This section shall not apply to the sale or the offer for sale of fertilizer

materials to a fertilizer manufacturer for manufacturing purposes.

1942 Code § 6363; 1939 (411 360: 1945 (44) 97.

§ 3-542. Nitrogen required in certain fertilizers; sale of superphosphate.

No nitrate of soda containing less than fifteen and one-fourth per cent

of nitrogen and no sulphate of ammonia containing less than twenty and one-

fourth per cent of nitrogen shall be registered, sold or offered for sale in

this State.

No superphosphate shall be sold or offered for sale for fertilizer purposes

within the State which contains less than eighteen per cent of available plant

food.

This section shall not apply to the sale or the offer for sale of fertilizer

materials to a fertilizer manufacturer for manufacturing purposes.

1942 Code § 6363; 1939 (411 360; 1945 (44) 97.

§ 3-543. Requirements of board as to nitrogen.

It shall be unlawful for any person to sell or offer for sale in this State any

fertilizer or fertilizer material furnishing nitrogen in which the availability

of nitrogen does not meet the requirements of the board of trustees of The
Clemson Agricultural College of South Carolina.

1942 Code § 6379; 1939 (41) 360.

§3-544. Filler.

It shall be unlawful for any person to manufacture, offer for sale or sell in

this State any mixed fertilizer or fertilizer material containing any substance

used as a filler that is injurious to crop growth or deleterious to the soil or to

use in such mixed fertilizer or fertilizer material as a filler any substance that

contains inert plant food material or any other substance for the purpose or

with the effect of deceiving or defrauding the purchaser. The board of trus-

tees of the College shall determine what inert material or substance is in-

jurious or objectionable.

1942 Code § 6364; 1939 (41) 360.

§ 3-545. Grade of cottonseed meal.

All cottonseed meal manufactured and offered for sale as a fertilizer in the

State shall be known and branded as "High Grade," "Standard" or "Low Grade."

High Grade meal must contain not less than six and fifty-eight one hundredths

per cent of nitrogen. Standard meal must contain not less than five and seven-

ty-six one hundredths per cent of nitrogen. Any cottonseed meal containing

less than five and seventy-six one hundreds per cent of nitrogen shall be

known and branded as Low Grade. But all meal manufactured from sea

island cottonseed shall be branded "Sea Island Cottonseed Meal." The guar-

anteed analysis of Sea Island Cottonseed Meal shall not be less than three

and seven-tenths per cent of nitrogen and the same shall be printed on the

package or on a tag.

1942 Code § 6365; 1939 (41) 360.
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Effect of failure to comply with section.

—

the statutory requirements and therefore

Upon failure to comply with the provisions null and void on the ground of public policy,

of this section, a recital to the contrary Southern States Phosphate Co. v. Arthurs,

in a note given for the purchase price will 97 S. C. 358, 81 S. E. 663 (1914), construing

be construed as an attempt to dispense with a 1912 statute similar to this section.

§ 3-546. Nitrogen not to be added to cottonseed meal.

In all cases where cottonseed meal is sold purely as cottonseed meal, there

shall be no other nitrogen than that derived from the cottonseed and in the

event that any other kind of nitrogen is put into cottonseed meal sold pure-

ly as cottonseed meal, the person offering for sale or selling the same
shall be liable to a penalty of one dollar per bag of every lot of cottonseed

meal so sold or offered for sale.

1942 Code § 6365; 1939 (41) 360.

§3-547. Water; wet or bad mechanical condition.

No commercial fertilizer or fertilizer material shall be offered for sale which

contains such an amount of water as to render the handling or manipulation

of such fertilizer or fertilizer material difficult or to cause the clogging of

fertilizer distributors by reason of its bad mechanical condition. Such wet or

bad mechanical condition of any fertilizer shall be carefully observed by all

fertilizer inspectors at the time of drawing their samples and shall be reported

along with the sample to the board of trustees of The Clemson Agricultural

College of South Carolina or their duly authorized agent who, if he confirms

the opinion of the inspector, shall forbid the sale of the lot so inspected.

1942 Code § 6383; 1939 (41) 360.

§3-548. Bulk sales.

Manufacturers, jobbers, dealers or manipulators of commercial fertilizers

may sell acid phosphate or other fertilizer material in bulk to persons who
desire to purchase the same for their own use on their own lands in this State,

but not for sale, under such rules and regulations prescribed by the board of

trustees of the College as are not inconsistent with the provisions of this

chapter; provided, that the inspection tax shall be paid on such fertilizer as

provided in § 3-566. But if such bulk fertilizer is offered for sale it must be

tagged and branded and otherwise in accord with the provisions of this chap-

ter.

1942 Code § 6378; 1939 (41) 360.

Article 5.

Analyses and Inspections.

§ 3-561. Analyses of fertilizers ; inspectors ; chemists ; reports.

The board of trustees of The Clemson Agricultural College of South Car-

olina shall cause one or more analyses to be made annually of such com-
mercial fertilizers, sold or offered for sale under the provisions of this chapter,

as may be sampled under their direction and in accordance with such regu-

lations as they may adopt. For this purpose said board or a committee there-

of shall appoint or cause to be appointed a sufficient number of inspectors who
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shall secure for the board samples of such fertilizers and shall cause such

samples to be forwarded to the College, there to be analyzed in accordance

with the methods of the Association of Official Agricultural Chemists and

otherwise experimented with, and who shall perform such other duties as the

board may direct. And the board shall also employ a chief chemist, with such

assistants skilled in agricultural chemistry as may be necessary, who shall

analyze such fertilizers and other materials as may be required by said board

and shall make regular reports to the board of the results of all the analysis

of officially drawn samples of fertilizer and fertilizer materials. Such reports

shall be published in bulletins and shall be ready for distribution as directed

by the board.

1942 Code § 6368; 1939 (41) 360.

§ 3-562. Entry of premises and inspection.

In order to carry out the provisions of this chapter, any officer or agent of

the board of trustees of the College or of a committee thereof authorized

by them for the purpose may at any hour during the day or night enter any

factory, plant, car or other place in which any fertilizer or substance de-

signed or intended for use as a fertilizer is stored to be shipped or sold ; and

may inspect and sample the contents and operation thereof. It is hereby

made a condition to the shipment or delivery for shipment of any fertilizer

from any such factory, plant or car that such inspection and sampling be

permitted by the owner or operator thereof.

1942 Code § 6372; 1939 (41) 360.

§ 3-563. Analysis of fertilizers, etc., for purchasers for own use.

Any citizen of this State who shall purchase for his own use and not for

sale any fertilizers, manures or cottonseed meal shall have the right to have

the same analyzed by the College by taking a sample of the same for analysis

from not less than five bags and from at least ten per cent of such fertilizers

within fifteen days from the date of delivery. Before taking such sample

such citizen shall give the manufacturer whose name and address appears on

the bag or tag at least six days' written notice, which shall be served personally

or sent by registered letter, of his intention to draw such sample. If the

manufacturer shall fail to have a representative present within the time re-

quired, then such sample shall be taken in the presence of at least two dis-

interested witnesses, one to be chosen by such purchaser and one by the

seller, who shall certify that the sample was taken from such fertilizer, manure

or cottonseed meal. The certificate with the sample shall be sealed by a

third distinterested party in the presence of the witnesses and directed to the

College. If both the seller and the manufacturer of such fertilizer, commercial

manure or cottonseed meal shall refuse, decline or neglect to choose a wit-

ness as provided in this section, after having been notified or requested six

days before by such purchaser to do so, then they shall forfeit their right

so to do and such purchaser shall select two disinterested witnesses, who
shall select a third witness, who shall proceed to take samples as above pro-

vided. All samples of fertilizer, manure or cottonseed meal drawn under
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the provisions of this section shall be subject to such other rules as may be

prescribed by the board of trustees of the College not inconsistent with the

provisions of this chapter.

1942 Code § 6380; 1939 (41) 360.

§ 3-564. Rules and regulations.

The board of trustees of The Clemson Agricultural College of South Caro-

lina may establish such rules and regulations in regard to the inspection,

analysis and sale of fertilizers and fertilizer materials as shall not be in-

consistent with the provisions of this chapter, and as in its judgment will

best carry out the requirements thereof and, without limiting the generality

of the foregoing, may prescribe suitable rules and regulations for the sale

of agricultural lime materials that are to be added to the soil.

1942 Code §§6381, 6384; 1939 (41) 360.

§ 3-565. Use of certificates of analyses in trials.

In the trial of any suit or action wherein is called in question the value of

the composition of any fertilizer, a certificate signed by the chief chemist,

setting forth the analysis made by the chief chemist, or under his direction,

of the sample of such fertilizer analyzed under the provisions of this chapter,

shall be prima facie evidence that the fertilizer was of the value and con-

sistency shown by such analysis.

1942 Code § 6369; 1939 (41) 360.

§ 3-566. Inspection tax.

For the purpose of defraying the expenses connected with the inspection

and analysis of commercial fertilizers sold or exposed or offered for sale in

this State and experiments relative to the value thereof, all persons engaged

in the manufacture or sale of commercial fertilizers shall pay to the State

Treasurer an inspection tax of twenty-five cents per ton (two thousand

pounds), or one cent per individual package containing fifty pounds or less,

for such commercial fertilizers sold or offered for sale in this State, in order

to entitle the same to inspection and delivery, and shall attach to each package

a tag or stamp furnished by the board of trustees of The Clemson Agri-

cultural College of South Carolina or a committee thereof as evidence that

the tax has been paid. Nothing contained in this section shall apply to

fertilizers passing through the State, nor restrict or avoid sales of acid phos-

phate, cottonseed meal or other fertilizer materials to each other by importers,

manufacturers or manipulators who mix fertilizers for sale and have regis-

tered their brands as provided for by this chapter.

1942 Code § 6366; 1939 (41) 360.

Cross reference.—As to privilege tax on tees of Clemson Agricultural College, see

fertilizer subject to order of board of trus- § 22-213.

§3-567. Inspection tax tags or stamps; cancellation; resale; duty of certain

carriers.

The board of trustees of the College or their agents shall issue inspection
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tax tags or stamps for such persons engaged in the manufacture or sale of

commercial fertilizer in this State as shall present receipts or other evidence

from the State Treasurer that sufficient funds have been paid into the State

Treasury to cover such issue. And such persons shall cancel all stamps or

tags used, as evidence that said inspection tax had been paid, by stamping

such tags or stamps with the name and address of the person selling, offering

for sale or shipping the fertilizer or fertilizer materials and the date of ship-

ment or delivery of such fertilizer. Any person selling inspection tax tags

previously purchased by him shall notify the board of trustees or its duly

authorized agent within five days after delivery, giving name, address of pur-

chaser, number of tags and the serial numbers appearing on the tags. No
railroad or common carrier shall receive for shipment or delivery from any

person any commercial fertilizer or fertilizer materials with tags or stamps

bearing date of cancellation thirty or more days prior to delivery for ship-

ment.

1942 Code § 6370; 1939 (41) 360.

Article 6.

Penalties, Suits, etc.

§ 3-571. Penalties for deficiency in chlorine.

If the chlorine content of any lot of fertilizer as found by official analysis

shall exceed the maximum percentage by more than twenty-five per cent of

the guaranteed amount and not more than fifty per cent, the person guar-

anteeing the registration, or his agent, shall be liable for a penalty of ten

per cent of the value of the lot of fertilizer from which the sample was taken.

If the excess of chlorine is more than fifty per cent and not more than one

hundred per cent, the penalty shall be twenty per cent of the value and, if

the excess is more than one hundred per cent, the penalty shall be fifty per

cent of the value of the lot of fertilizer from which the sample was taken.

All penalties assessed under this section shall be paid to the purchaser or

consumer of the lot of fertilizer represented by the sample analyzed.

1942 Code § 6374; 1939 (41) 360.

§ 3-572. Penalty for deficiency in basicity.

Should the basicity equivalent of calcium carbonate of any sample of ferti-

lizer be found, upon analysis, to be deficient more than fifty pounds per ton

from the guarantee, a penalty of fifty cents per ton for each fifty pounds de-

ficiency of calcium carbonate or fraction thereof shall be assessed and paid

as outlined in §§ 3-577 to 3-581.

1942 Code § 6374; 1939 (41) 360.

§ 3-573. Excess in sulphur content of tobacco fertilizer.

Should the sulphur content of any tobacco fertilizer exceed the guaranteed

maximum by more than one whole per cent, a penalty of fifty cents per ton
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for each additional one-half whole per cent, or fraction thereof, shall be as-

sessed and paid as outlined in §§ 3-577 to 3-581.

1942 Code § 6374; 1939 (41) 360.

§ 3-574. Other deficiencies.

If any plant food, element or compound shall fall short more than ten per

cent of the guaranteed analysis and no other penalty is provided in this chap-

ter for such deficiency, a penalty of fifty cents per ton for each ten per cent

shortage shall be assessed.

1942 Code § 6374; 1939 (41) 360.

§3-575. Packages; weights; penalties for deficiency in weight.

All fertilizers or fertilizer materials sold or offered for sale or use within

this State shall be in a package containing one hundred or two hundred

pounds each, except as provided in §§ 3-532 and 3-548. But this section shall

not apply to foreign imported goods in original packages. The weight of

the package of fertilizers shall be ascertained at the time of delivery to the

purchaser in the presence of at least two disinterested witnesses, one chosen

by the purchaser and one by the seller, and the purchaser shall within five

days thereafter notify the seller to make good any deficiency and pay to the

purchaser a penalty equal to four times the value of the actual shortage and,

upon failure of the seller to do so within twenty days thereafter, he shall pay

a penalty equal to the value of the goods. Such penalty shall be recoverable

by the State, one-half of the penalty so recovered to be paid to the purchaser

in the case of a sale and the other half to be paid into the State Treasury,

subject to the order of the board of trustees of The Clemson Agricul-

tural College of South Carolina. If such seller shall refuse, decline or ne-

glect to choose a witness as herein prescribed after having been notified or

requested to do so, then he shall forfeit his right to do so and the purchaser

shall select two witnesses who shall in turn select a third and they shall pro-

ceed to ascertain such weight.

1942 Code § 6375; 1939 (41) 360.

§ 3-576. Publication of relative values of various ingredients of fertilizer.

On or before the first day of January in each year, the board of trustees of

the College shall publish the relative value per pound and per unit of the

various ingredients of a complete fertilizer; viz.: nitrogen, available phos-

phoric acid and potash soluble in water. They shall furnish the same to any

person engaged in the manufacture or sale of commercial fertilizers in this

State upon application therefor. Such valuation shall be the guide by which

the person selling fertilizer shall estimate the value thereof for the next suc-

ceeding twelve months.

1942 Code § 6373; 1939 (41) 360.

§ 3-577. Liability to purchasers of fertilizers short on guaranteed value.

Any vendor or manufacturer of commercial fertilizers, manures or cotton-

seed meal whose goods shall fall short in commercial value as guaranteed
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by the analysis appearing on the sack, tag or vessel holding the same when
delivered to the consumer shall be liable to the consumer for the same per

cent in selling price as the goods have fallen short in per cent of the com-

mercial value found upon analysis of the goods
;
provided, that

(1) If the fertilizers or fertilizer materials fall short ten per cent of the

commercial value guaranteed by the analysis appearing on the sack, tag or

vessel holding the same when delivered to the consumer, the seller or manu-
facturer shall then be liable to the consumer for one-third of the selling value

thereof, such amount to be deducted from the amount of the consumer's in-

debtedness and, if the consumer has paid for the goods, then the consumer can

collect the same from the seller or manufacturer by due process of law

:

(2) If any of the ingredients constituting any brand of fertilizer, fertilizer

materials or cottonseed meal sold in this State vary from the guaranteed

analysis appearing on the sack, tag or vessel holding same more than the

tolerances hereinafter stated, the manufacturer or seller shall be liable to

the consumer for four times the commercial value of the entire deficiency

in available phosphoric acid or potash as found by analysis and three times

the commercial value of the entire deficiency in nitrogen as found upon

analysis of the goods, to be deducted from the consumer's indebtedness,

and if the consumer has paid for the goods then the consumer can collect

the same from the seller or manufacturer by due process of law; the penalty

herein provided for shall apply to each ingredient, respectively, that may
fall short as the following:

(a) in available phosphoric acid, forty points (which shall mean four-

tenths of one unit) on goods guaranteed up to and including ten per cent or

fifty points (which shall mean five-tenths of one unit) on goods guaranteed

over ten per cent of available phosphoric acid

;

(b) in nitrogen or potash, fifteen points (which shall mean fifteen one-

hundredths of one unit) on goods guaranteed up to two per cent inclusive,

thirty points (which shall mean thirty one-hundredths of one unit) on goods

guaranteed above two and including three per cent, thirty-five points (which

shall mean thirty-five one-hundredths of one unit) on goods guaranteed

four per cent, forty points (which shall mean four-tenths of one unit) on

goods guaranteed above four per cent up to and including eight per cent and

fifty points on goods guaranteed over eight per cent ; and

(3) The seller of any fertilizer or fertilizer material falling short of the

per cent of ingredients at which the same may be billed or charged shall be

subject to a penalty of at least three times the value of the difference there-

of, to be recovered in any court of competent jurisdiction by the purchaser,

and if the purchaser be a dealer in such materials and has sold to consumers

he shall disburse penalties pro rata to such consumers to whom he sold the

same ; but this provision shall not apply to mixed fertilizers or to cottonseed

meal.

1942 Code § 6373; 1939 (41) 360.

§ 3-578. Who entitled to penalty.

All penalties herein imposed for deficiencies in guaranteed analysis of any

216



§ 3-579 Agriculture § 3-581

fertilizer, fertilizer material or cottonseed meal shall be entirely for the

benefit of the ultimate consumer of such fertilizer, fertilizer material or cot-

tonseed meal and no such penalty or part thereof, except as authorized by

§ 3-579, shall accrue to any dealer in fertilizer, fertilizer material, or cotton-

seed meal.

1942 Code § 6373; 1939 (41) 360.

§ 3-579. How penalty distributed.

Upon the assessment of a fine or penalty by the board of trustees of The
Clemson Agricultural College of South Carolina or a committee thereof, or

by judgment in an action at law as herein provided, the net total of such fine

or judgment shall be paid over to the dealer who sold or offered for sale such

deficient fertilizer, fertilizer material or cottonseed meal. Such dealer shall

within thirty days thereafter distribute pro rata ninety per cent of such pen-

alty, fine or judgment to the consumers to whom such goods as shall have

been found deficient were sold, the dealer retaining ten per cent of such pen-

alty, fine or judgment for his services. But nothing herein contained shall

relieve any manufacturer, manipulator or mixer who shall have sold his goods

direct to the consumer from paying over to such consumer the full amount
of any fine, penalty or judgment which may have been imposed or found on

account of any deficiency in guaranteed analysis, and when, after due search

and diligence, not over sixty days after the analysis is reported, it is found to

be impossible for the dealer to furnish the names, addresses and amounts
purchased by each of the consumers of any deficient goods, thereby making it

impossible to refund the amount due to such consumers, the manufacturer

whose goods have been found deficient shall pay the total refund to the State

Treasurer by sending it to the board of trustees of The Clemson Agricul-

tural College of South Carolina or its duly authorized agent, Clemson, South

Carolina, the proceeds to be credited to the account of the College fertilizer

fund.

1942 Code § 6373; 1939 (41) 360.

§ 3-580. Penalty for failure to distribute.

Any dealer who receives such fines, penalty or judgment and who shall

refuse or neglect to accept and distribute any such penalties or judgment
shall be guilty of a misdemeanor and, upon conviction thereof, shall be fined

not more than one hundred dollars or imprisoned not exceeding ten days, or

both, in the discretion of any court of competent jurisdiction.

1942 Code § 6373; 1939 (41) 360.

§ 3-581. Evidence of distribution.

As evidence of the distribution of such penalty, fine or judgment to the ul-

timate consumer such dealer shall furnish receipts or other evidence of such

distribution to the board of trustees of the College or its duly authorized

agent.

1942 Code § 6373; 1939 (41) 360.
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§ 3-582. Actions to recover fines and penalties.

The State may maintain an action in an)' court of competent jurisdiction

against the vendor or owner of any fertilizer, fertilizer material or cottonseed

meal sold in this State, offered or exposed for sale in this State or shipped

or transported within or into the State in violation of law to recover the

fines and penalties due for the illegal sale, shipment or transportation thereof

regardless of the domicile or place of residence of such owner or vendor and

shall have a lien upon such fertilizer, fertilizer material and cottonseed meal,

as well as upon any and all other fertilizers, fertilizer material and cottonseed

meal to be found within the State belonging to the offending party or parties,

to secure the payment of such fines or penalties and costs and expense of such

action. Such lien shall be enforced by attachment of such fertilizer, fertilizer

materials and cottonseed meal under a writ of attachment to be issued

in accordance with the practice prescribed in §§ 10-901 to 10-956, except that no

security as recmired of other plaintiffs by § 15-132 need be given by the State in

such action.

1942 Code § 6377; 1939 (41) 360.

Cross reference.—As to grounds for at-

tachment generally, see § 10-901.

§ 3-583. Seller as agent for out-of-state manufacturer.

Any seller of commercial fertilizers manufactured outside this State shall

be taken and deemed to be an agent of the manufacturer of such fertilizer

for the purpose of the service of process and of such papers as may be nec-

essary in the commencement of any action or suit in any court of competent

jurisdiction authorized under this chapter.

1942 Code § 6377; 1939 (41) 360.

§ 3-584. Sale of fertilizer after judgment.

If there be judgment in favor of the State as plaintiff in such action and

the fertilizers, fertilizer material and cottonseed meal shall be ordered sold

under execution to satisfy such judgment, an inspector shall, under direction

of the board of trustees of The Clemson Agricultural College of South

Carolina, prior to the sale, draw proper samples from such fertilizer, fertilizer

material and cottonseed meal and cause the same to be analyzed by the chem-

ist of said College, or under his direction, and shall affix to the package there-

of the inspection tags and brand a statement of the result of such analysis

on each package as required by this chapter so that the purchaser at the

sheriff's or constable's sale may purchase such fertilizer, fertilizer material

and cottonseed meal under a fully guaranteed analysis as provided by law.

1942 Code § 6377; 1939 (41) 360.

§ 3-585. Remission of penalty.

The board of trustees of the College may remit, in whole or in part, upon

payment of the expenses incident to an investigation, any penalty herein

provided for, except the penalties provided for the deficiency in analysis,

when the offending person is able to show that its violation of this chapter
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was beyond its reasonable ability to prevent. Such remission of penalty by
the board shall be on such condition as to it may seem equitable and fair.

1942 Code § 6377; 1939 (41) 360.

§ 3-586. Penalty for certain violations of chapter.

Every person who shall (a) sell, offer for sale or transport in this State

any commercial fertilizer or fertilizer material without its being properly

branded or having attached thereto such labels and tags as are required by

law, (b) use or permit to be used the required label or tag for a second time,

or (c) receive any such fertilizer shall forfeit to the State a sum equal to the

selling price of each separate package sold, offered for sale or received, to

be recovered by suit brought in the name of the State in any court of compe-

tent jurisdiction. Such forfeitures, when collected, shall be paid to the State

Treasurer, who shall hold the same subject to the order of the board of

trustees of The Clemson Agricultural College of South Carolina. The pen-

alty prescribed by this section shall apply also to any misbranded fertilizer,

a fertilizer being deemed to be misbranded if it carries any false or misleading

statement upon or attached to the package.

1942 Code § 6376; 1939 (41) 360.

CHAPTER 6.

Commercial Feeding Stuffs.

Article 1.

General Provisions.

Sec.

3-601. Definition of "concentrated commer-
cial feeding stuffs."

3-602. Unmixed crushed ear corn a com-
mercial feeding stuff.

3-603. Certain sales and mixtures unlawful.
3-604. Unlawful to sell any compound of

crushed ear corn.

3-605. Seeds not to he treated with poisons

if destined for manufacture into

feed stuffs.

3-606. Sales to manufacturers, etc., ex-

cepted.

3-607. Standard weights of bags and pack-

ages.

3-608. Regulations of Commissioner.
3-609. Rules and regulations as to grading.

Article 2.

Registration.

3-611. Statement and sample to be filed.

3-612. If manufacturer files statement seller

need not.

3-613. Refusal or cancellation of registra-

tion.

ec.

-621.

3-622.

623.

624.

Article 3.

Labeling.

Labeling of concentrated commercial
feeds.

Labels not to be fastened to bag by
metal holders.

Cards for sales in bulk.

How percentages determined.

Article 4.

Samples and Analysis.

3-631. Commissioner may inspect and take

samples.

3-632. Analysis of samples; how samples
taken.

3-633. Ingredients of mixed feeds to be
shown in analysis.

3-634. Publication of results of analysis.

3-635. Obstructing inspection of feed stuffs.

3-636. Analysts and inspectors.

3-637. Certificate of analyst prima facie evi-

dence.

Article 5.

Inspection Tax; Stamps or Reports
in Lieu Thereof.

3-641. Requirement of tax and stamps.
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Sec.

3-642

3-643

3-644.

Redemption of unused stamps.

Certain sales without stamps unlaw-
ful.

Permit to report and pay inspection

fee in lieu of using stamps.
3-645. Form of report; when due.

3-646. Failure to file and pay on time.

3-647. Disposition of fees.

Article 6.

Enforcement of Articles 1 to 6

of Chapter.

Commissioner may suspend sales of

feeding stuffs.

3-654. Forfeiture for violation of § 3-603.

How sales made.
When seized foodstuffs may be re-

leased.

3-653.

3-655

3-656

Sec.

3-657. Commissioner to notify dealer and
solicitor of violation; prosecution.

3-658. Penalty for violation.

3-659. Use of fines.

3-660. Appropriation for enforcing provi-

sions; payment of expenses.

Article 7.

Stock or Poultry Preparations.

3-671. Prerequisites to 3ale of patent stock

or poultry preparations, etc.

3-672. Change of labeling and claims.

3-673. Registration fee.

3-674. Penalties.

3-675. Commissioner to enforce article.

3-676. Solicitors to prosecute.

3-677. Condimental feedstuffs fund; dis-

bursements.
3-678. Purpose of article.

Article 1.

General Provisions.

§ 3-601. Definition of "concentrated commercial feeding stuffs."

The term "concentrated commercial feeding stuffs" shall be held to include

all feeds used for live stock and poultry, except (1) whole hays, straw, cotton-

seed hulls and corn stover, when the same are not mixed with other materials

and (2) the unmixed whole seeds or grains of cereals when not mixed with

other materials and when not in such damaged condition as to be unfit for feed

purposes as determined by inspection.

1942 Code § 6588; 1932 Code § 6588; Civ. C. '22 § 3498; Civ. C. '12 § 2421; 1910 (26) 613.

§ 3-602. Unmixed crushed ear corn a commercial feeding stuff.

Crushed or ground ear corn when sold by itself is a concentrated commer-
cial feeding stuff and the sale thereof within this State shall be governed by
the provisions of articles 1 to 6 of this chapter and the rules and regulations

prescribed by the Commissioner of Agriculture, except that said provisions

shall not apply to manufacturers in this State if the amount of corncobs

present shall not exceed the amount derived from crushing or grinding the

whole ear corn.

1942 Code § 6593-1; 1932 Code § 1367; Cr. C. '22 § 267; Cr. C. '12 § 480; 1910 (36) 613;

1922 (32) 843; 1936 (39) 1615; 1941 (42) 119.

§ 3-603. Certain sales and mixtures unlawful.

It shall be unlawful for any manufacturer, importer, jobber, agent or dealer

to:

(1) Sell or offer or expose for sale or distribution in this State any concen-

trated commercial feeding stuff without complying with the requirements of

articles 1 to 6 of this chapter.

(2) Sell or offer or expose for sale or distribution any concentrated com-
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mercial feeding stuff which contains substantially a smaller percentage of

crude protein, crude fat or carbohydrates or a larger percentage of crude

fiber than certified to be contained ;

(3) Mix or adulterate any concentrated commercial feeding stuffs with

foreign, mineral or other substance or substances, such as rice chaff or hulls,

ground or crushed corncobs or similar materials of little or no feeding value,

or with substances injurious to the health of domestic animals ; or

(4) Sell or offer or expose for sale any concentrated commercial feeding

stuff so mixed or adulterated.

1942 Code §6597-1; 1932 Code §1368; Cr. C. '22 §268; Cr. C. '12 § 4S1 ; 1906 (25) 101;

1910 (26) 613; 1920 (31) 853; 1923 (33) 93.

§ 3-604. Unlawful to sell any compound of crushed ear corn.

It shall be unlawful to sell or offer or expose for sale any mixed or com-
pounded commercial feeding stuff containing as an ingredient crushed or

ground ear corn unless the person so doing is a manufacturer in this State

and the amount of corncobs present do not exceed the amount derived from

crushing or grinding the whole ear corn
;
provided, that nothing herein shall

prevent the sale of crushed or ground ear corn by itself and not mixed with

any other substance.

1942 Code § 6593-1; 1932 Code § 1367; Cr. C. '22 § 267; Cr. C. '12 § 480; 1910 (26) 613;

1922 (32) 843; 1936 (39) 1615; 1941 (42) 119.

§ 3-605. Seeds not to be treated with poisons if destined for manufacture into

feed stuffs.

It shall be unlawful for any person to offer for sale any seeds which have

been treated with poisons if destined to be manufactured into feed stuffs.

1942 Code § 6602-1; 1937 (40) 532.

§ 3-606. Sales to manufacturers, etc., excepted.

Nothing in articles 1 to 6 of this chapter shall apply to the sale of concen-

trated commercial feeding stuff in bulk to each other by importers, manu-
facturers or manipulators who mix concentrated commercial feeding stuff j'-y

for sale. But such importers, manufacturers and manipulators shall attach

to such feeding stuff a tag stating that it is to be used for mixing purposes

only and this tag shall give :

( 1 ) The number of pounds in bulk or package

;

(2) The name of the manufacturer ; and

(3) The name of the stuff and its analysis, showing crude protein, crude

fat and crude fiber.

A duplicate of such tag shall be sent to the Commissioner of Agriculture

together with a request for inspection. The Commissioner may prescribe

the form of such tags.

1942 Code §6592; 1932 Code §6592; Civ. C. '22 §3502; Civ C. "12 §2425; 1910 (26) 613;

1915 (29) 142; 1936 (39) 1592, 1615; 1937 (40) 532; 1941 (42) 119; 1948 (45) 1815.

/L2-

§ 3-607. Standard weights of bags and packages

feed

221

All such concentrated commercial feeding stuffs shall be in standard weight



§ 3-608 Code of Laws of South Carolina § 3-613

bags or packages of twenty-five, fifty, seventy-five, one hundred, one hundred

twenty-five, one hundred fifty, one hundred seventy-five or two hundred
pounds.

1942 Code § 6587; 1932 Code § 6S87; Civ. C. '22 § 3497; Civ. C. '12 § 2420; 1910 (26) 613;
1936 (39) 1S92.

§ 3-608. Regulations of Commissioner.

The Commissioner of Agriculture shall from time to time prescribe and
publish rules and regulations for carrying out the provisions of articles 1 to

6 of this chapter.

1942 Code §6596; 1932 Code §6596; Civ. C. '22 §3506; Civ. C. '12 §2429; 1910 (26) 613;

1936 (39) 1615; 1941 (42) 119.

Cross reference.—For rules and regula- ture Commissioner, in Volume 7 of this

tions promulgated under authority of this Code.
section, see Rules and Regulations, Agricul-

§ 3-609. Rules and regulations as to grading.

The Commissioner of Agriculture may prescribe rules and regulations gov-

erning the grading of any and all concentrated commercial feeding stuffs.

1942 Code § 6597; 1932 Code § 6597; Civ. C. '22 § 3507; Civ. C. '12 § 2430; 1910 (26) 613;
1936 (39) 1615; 1941 (42) 119.

Article 2.

Registration.

§ 3-611. Statement and sample to be filed.

Each manufacturer, importer, jobber, agent or seller before selling or offer-

ing or exposing for sale in this State any concentrated commercial feeding

stuff shall, for each and every feeding stuff bearing a distinct name or trade-

mark, file for registration with the Commissioner of Agriculture a copy of

the statement required in § 3-621 and accompany the statement, on request,

by a sealed glass jar or bottle containing at least one pound of such feeding

stuff to be sold, exposed or offered for sale. The sample shall correspond

within reasonable limits to the feeding stuff which it represents in the per-

centages of crude protein, crude fat and crude fiber which it contains.

1942 Code § 6589; 1932 Code § 6589; Civ. C. '22 § 3499; Civ. C. '12 § 2422; 1910 (26) 613;
1936 (39) 1592, 1615; 1941 (42) 119.

§ 3-612. If manufacturer files statement seller need not.

Whenever a manufacturer, importer or jobber of any concentrated com-
mercial feeding stuff shall have filed a statement, as required by § 3-611,

no agent or seller of such manufacturer, importer or jobber shall be required

to file such statement.

1942 Code § 6590; 1932 Code § 6590; Civ. C. '22 § 3500; Civ. C. '12 § 2423; 1910 (26) 613.

§ 3-613. Refusal or cancellation of registration.

The Commissioner of Agriculture may refuse the registration of any con-

centrated commercial feeding stuff under a name which would be misleading

as to the materials of which it is composed or when the names of all ingredi-

ents of which it is composed are not stated. Should any concentrated com-

mercial feeding stuff be registered and it is afterwards discovered that it
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does not comply with the provisions of articles 1 to 6 of this chapter, the

Commissioner may cancel such registration.

1942 Code § 6591; 1932 Code § 6591; Civ. C. '22 § 3501; Civ. C. '12 § 2424; 1910 (26) 613;

1936 (39) 1615; 1941 (42) 119.

Article 3.

Labeling.

§ 3-621. Labeling of concentrated commercial feeds.

Every lot or parcel of concentrated commercial feeding stuff sold or offered

or exposed for sale within this State shall have affixed thereto or printed

thereon in a conspicuous place on the outside thereof a legible and plainly

printed statement in the English language clearly and truly certifying:

( 1 ) The weight of the package

;

(2) The name, brand or trademark under which the article is sold

;

(3) The name and address of the manufacturer, jobber or importer

;

(4) The name of each and all ingredients of which the article is composed

;

and

\S) A statement of the maximum percentage it contains of crude fiber, of

crude fat and of crude protein.

1942 Code § 6587; 1932 Code § 6587; Civ. C. '22 § 3497; Civ. C. '12 § 2420; 1910 (26)

613; 1936 (39) 1592.

§ 3-622. Labels not to be fastened to bag by metal holders.

No tags, cards or descriptive matter shall be fastened by metal holders to

bags containing commercial feed stuff, including sacked cotton seed meal and

hulls.

1942 Code § 6592; 1932 Code § 6592; Civ. C. '22 § 3502; Civ. C. '12 § 2425; 1910 (26) 613;

1915 (29) 142; 1936 (39) 1592, 1615; 1937 (40) 532; 1941 (42) 119; 1948 (45) 1815.

§ 3-623. Cards for sales in bulk.

Whenever any concentrated commercial feeding stuff is kept for sale in

bulk, stored in bins or otherwise, the manufacturer, dealer, jobber or im-

porter keeping the same for sale shall keep cards of proper size upon which

the statement required by § 3-621 shall be plainly printed ; and, if the feed-

ing stuff is sold at retail in bulk or if it is put up in packages belonging to

the purchaser, the manufacturer, dealer, jobber or importer shall furnish

the purchaser with one of the cards upon which is printed the statement re-

quired by § 3-621, together with sufficient tax stamps to cover the same.

1942 Code § 6592; 1932 Code § 6592; Civ. C. '22 § 3502; Civ. C. '12 § 2425; 1910 (26) 613;
1915 (29) 142; 1936 (39) 1592, 1615; 1937 (40) 532; 1941 (42) 119; 1948 (45) 1815.

§ 3-624. How percentages determined.

The percentages of crude fiber, crude fat and crude protein required to

be stated under the provisions of § 3-621 shall be determined by the methods
in use at the time by The Association of Official Agricultural Chemists of the

United States.

1942 Code § 6587; 1932 Code § 6587; Civ. C. '22 § 3497; Civ. C. '12 § 2420; 1910 (26) 613;
1936 (39) 1592.

223



§ 3-631 Code of Laws of South Carolina § 3-634

Article 4.

Samples and Analysis.

§ 3-631. Commissioner may inspect and take samples.

The Commissioner of Agriculture, together with his deputies, agents and

assistants, shall have free access to all places of business, mills, buildings,

vehicles, cars, vessels and packages of whatsoever kind used in the manufac-

ture, importation or sale of any concentrated commercial feeding stuff and

may open any package containing or supposed to contain any concentrated

commercial feeding stuff; and upon tender and full payment of the selling

price of samples, take therefrom, in the manner hereinafter prescribed, samples

for analysis.

1942 Code § 6595; 1932 Code § 6595; Civ. C. '22 § 3505; Civ. C. '12 § 2428; 1910 (26) 613;

1936 (39) 1615; 1941 (42) 119.

§ 3-632. Analysis of samples ; how samples taken.

The Commissioner of Agriculture shall annually cause to be analyzed at least

one sample so taken of every concentrated commercial feeding stuff that is

found, sold or offered or exposed for sale in this State under the provisions of

articles 1 to 6 of this chapter. The samples, not less than one pound in weight,

shall be taken from not less than ten bags or packages or, if there be less than

ten bags or packages, then from each bag or package, if it be in bag or package

form, or, if such feeding stuff be in bulk, then from ten different places of the

lot.

1942 Code § 6595; 1932 Code § 6595; Civ. C. '22 § 3505; Civ. C. '12 § 2428; 1910 (26) 613;

1936 (39) 1615; 1941 (42) 119.

§ 3-633. Ingredients of mixed feeds to be shown in analysis.

In addition to other matters now required by law or by the rules of the

Commissioner of Agriculture in the analyses of all mixed feed sold within

the State, there shall be included in such analyses a showing in full of each

ingredient contained therein.

1942 Code § 6601; 1932 Code § 6601; Civ. C. '22 § 3511; 1920 (31) 1107; 1936 (39) 1615;

1941 (42) 119.

§ 3-634. Publication of results of analysis.

The Commissioner may publish from time to time in reports or bulletins

the results of the analyses of such samples, together with such additional

information as circumstances advise; provided, however, that if such a sample

as analyzed by the Commissioner differs from the statement prescribed in

§ 3-621, then at least thirty days before publishing the results of such analysis

the Commissioner shall give written notice of such results to the manufacturer,

importer, agent or jobber of such stock, if the name and address of such manu-
facturer, jobber or importer be known : and provided, further, that if the

analysis of any such sample does not differ substantially from the statement

prescribed by § 3-621, appearing upon the goods, the manufacturer may be
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considered as having complied with the requirements of articles 1 to 6 of this

chapter.

1942 Code § 6S95; 1932 Code § 6595; Civ. C. '22 § 3505; Civ. C. '12 § 2428; 1910 (26) 613;

1936 (39) 1615; 1941 (42) 119.

§ 3-635. Obstructing inspection of feed stuffs.

Anj' manufacturer, importer, jobber or dealer who refuses to comply with

the requirements of the provisions of articles 1 to 6 of this chapter or any
manufacturer, importer, jobber or person who shall impede, obstruct, hinder

or otherwise prevent or attempt to prevent any chemist, inspector or other

authorized agent in the performance of his duty in connection with the pro-

visions of said articles shall be guilty of a violation of the provisions of

said articles.

1942 Code § 6597-3; 1932 Code § 1370; Cr. C. '22 § 270; Cr. C. '12 § 483; 1906 (25) 101;

1910 (26) 613.

§ 3-636. Analysts and inspectors.

The Commissioner of Agriculture shall appoint such analysts, chemists

and inspectors as may be required to carry out the provisions of articles 1

to 6 of this chapter and any part of the labor of analysts and chemists, upon
request of the Commissioner, shall be performed by the South Carolina Ex-
periment Station, with such compensation therefor as may be approved by the

Commissioner.

1942 Code § 6600; 1932 Code § 6600; Civ. C. '22 § 3510; Civ. C. '12 § 2433; 1910 (26) 613;

1936 (39) 1615; 1941 (42) 119.

§ 3-637. Certificate of analyst prima facie evidence.

In all prosecutions in the courts of this State arising under the provisions

of articles 1 to 6 of this chapter, and the rules and regulations made in ac-

cordance therewith, the certificate of the analyst or other officer making the

analysis or examination when duly sworn to and subscribed by such analyst

or officer shall be prima facie evidence of the facts therein certified.

1942 Code § 6598-1; 1932 Code § 1372; Cr. C. '22 § 272; Cr. C. '12 § 485; 1906 (25) 101;

1510 (26) 613.

Article 5.

Inspection Tax; Stamps or Reports in Lieu Thereof.

§ 3-641. Requirement of tax and stamps.

Each manufacturer, importer, jobber, agent or seller of any concentrated

commercial feeding stuff shall pay to the Commissioner of Agriculture, who
shall deposit the same in the State Treasury on or before the tenth day of

each month as other funds, an inspection tax of twenty-five cents per ton for

each ton of such commercial feeding stuff sold, offered or exposed for sale

or distributed in this State. Each such person shall also affix to or accom-
pany each car shipped in bulk and affix to each bag, barrel or other package
of such concentrated commercial feeding stuff a stamp to be furnished by the

Commissioner, stating that all charges specified in this section have been

[ISC Code]— 15 225
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paid ;
provided, that the inspection tax of twenty-five cents per ton shall

not apply to whole seeds and grains when not mixed with other seeds or

materials.

1942 Code § 6592; 1932 Code § 6592; Civ. C. '22 § 3502; Civ. C. '12 § 2425; 1910 (26)

613; 1915 (29) 142; 1936 (39) 1592, 1615; 1937 (40) 532; 1941 (42) 119; 1948 (45) 1815.

§ 3-642. Redemption of unused stamps.

Upon demand any such inspection stamps shall be redeemed by the De-

partment issuing them upon surrender of the same, accompanied by an

affidavit that they have not been used.

1942 Code § 6592; 1932 Code § 6592; Civ. C. '22 § 3502; Civ. C. '12 § 2425; 1910 (26)

613; 1915 (29) 142; 1936 (39) 1592, 1615; 1937 (40) 532; 1941 (42) 119; 19-58 (45) 1815.

§ 3-643. Certain sales without stamps unlawful.

It shall be unlawful for any manufacturer, importer, jobber, agent or deal-

er to sell, offer or expose for sale or distribute in this State any concentrated

commercial feeding stuff without having attached thereto or furnished there-

with such tax stamps as are required by the provisions of articles 1 to 6 of

this chapter, to use the required tax stamps a second time to avoid the

payment of the tonnage tax or to counterfeit or use a counterfeit of such tax

stamps.

1942 Code § 6597-2; 1932 Code § 1369; Cr. C. '22 § 269; Cr. C. '12 § 482; 1906 (25) 101;

1910 (26) 613.

§ 3-644. Permit to report and pay inspection fee in lieu of using stamps.

Any manufacturer, importer, jobber, or other person may make application

to the Commissioner of Agriculture for a permit to report tonnage of feeding

stuffs and oil seed meals and pay the inspection fee of twenty-five cents per

ton as herein mentioned on the basis of such report, in lieu of affixing or

furnishing inspection fee stamps. The Commissioner of Agriculture may, in

his discretion, grant the permit. All permits shall be conditioned on the ap-

plicant (1) agreeing to keep such records as may be necessary to indicate

accurately the tonnage and kinds of commercial feeding stuffs or oil seed

meals sold and as are satisfactory to the Commissioner and (2) granting

the Commissioner or his duly authorized representative permission to ex-

amine such records and verify the statements of tonnage. In order to guar-

antee the faithful performance of the provisions hereof each such manu-
facturer, importer, jobber or other person requesting the privilege of using

the reporting provisions for paying the inspection fee shall, before being

granted such permit, deposit with the Commissioner cash in the amount of

not less than five hundred dollars or securities acceptable to the Commissioner

of equal value or shall post with the Commissioner a surety bond in like

amount, executed by some corporate surety company authorized to do busi-

ness in this State. The Commissioner shall approve all such securities and

bonds before acceptance.

1948 (45) 1815,
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§ 3-645. Form of report ; when due.

The report shall be under oath, on forms furnished by the Commissioner,

and shall be filed in the office of the Commissioner. The report of tonnage

and inspection fees shall be due and payable monthly, on the tenth of each

month, covering the tonnage and kind of commercial feeding stuffs or oil

seed meals sold during the past month.

1948 (45) 1815.

§ 3-646. Failure to file and pay on time.

If the report is not filed and the inspection fee paid by the twentieth day

following the due date or if the report of tonnage be false the Commissioner
may revoke the permit. If the inspection fee be unpaid after the twenty-day

grace period the amount due shall bear a damage of ten per cent and become
a debt against the securities or bonds hereinbefore referred to. Failure to

file reports and pay the inspection fees as above prescribed shall constitute

sufficient cause for cancellation of all registrations filed by such manufac-

turer, importer, jobber or other person and no further registrations shall

be accepted from him until said past due reports shall have been filed and in-

spection fees, plus the ten per cent damage, shall have been paid in full.

1948 (45) 1815.

§ 3-647. Disposition of fees.

All fees collected under the provisions of this chapter shall be paid into

the State Treasury on or before the tenth day of each month.

1942 Code §6599; 1932 Code §6599; Civ. C. '22 §3509; Civ. C. '12 §2432; 1910 (26) 613;
1915 (29) 142; 1936 (39) 1615; 1941 (42) 119.

Article 6.

Enforcement of Articles 1 to 6 of Chapter.

§ 3-653. Commissioner may suspend sales of feeding stuffs.

If at any time the Commissioner of Agriculture, or his duly authorized

representative, shall have reason to believe that any feeding stuff offered or

exposed for sale in this State does not comply with the requirements of

articles 1 to 6 of this chapter as to the ingredients or substances of the same,

he shall by written order suspend the sale of the same until he shall have

satisfied himself that such feeding stuff is made up or compounded as required

by said articles. If he shall find that such feeding stuff does not comply with

said articles, then he is authorized to proceed with regard to it as provided in

§§ 3-654 to 3-656.

1942 Code § 6594; 1932 Code § 6594; Civ. C. '22 § 3504; Civ. C. '12 § 2427; 1910 (26) 613;

1936 (39) 1615; 1941 (42) 119.

§ 3-654. Forfeiture for violation of § 3-603.

If any manufacturer, importer, jobber, agent or dealer shall be guilty of a

violation of § 3-603, the lot of feeding stuffs in question shall be seized and con-

demned, sold or destroyed by the Commissioner, or his duly authorized repre-
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sentative. and the proceeds from such sales shall be covered into the State

Treasury for the use of the Department of Agriculture.

1942 Code § 6593; 1932 Code § 6593; Civ. C. '22 § 3503; Civ. C. '12 § 2426; 1910 (26) 613;

1924 (33) 1084; 1936 (39) 1615; 1941 (42) 119.

§ 3-655. How sales made.

Such seizure and sale shall be made by the Commissioner or under the direc-

tion of an officer of his appointment. The sale shall be made at the court-

house door of the county in which the seizure is made
;
provided, that whenever

for sufficient reasons appearing to the Commissioner or his representath e

aforesaid another place of sale is more convenient and more desirable, such

place of sale may be selected. The sale shall be advertised for thirty days in

a newspaper published in the county in which the seizure is made or if no

newspaper be published in such county, then it shall be advertised in a news-

paper published in the nearest county thereto having a newspaper. The ad-

vertisement shall state the brand or name of the goods, the quantity, why
seized and offered for sale, and the time and place of sale.

1942 Code § 6593; 1932 Code § 6593; Civ. C. '22 § 3503; Civ. C. '12 § 2426; 1910 (26) 613;

1924 (33) 1084; 1936 (39) 1615; 1941 (42) 119.

§ 3-656. When seized foodstuffs may be released.

The Commissioner, however, may in his discretion release the feeding stuffs

so withdrawn when the requirements of the provisions of articles 1 to 6 of

this chapter have been complied with and upon payment of all the costs or

expenses incurred in any proceeding connected with such seizure and with-

drawal.

1942 Code § 6593; 1932 Code § 6593; Civ. C. '22 § 3503: Civ. C. '12 § 2426; 1910 (26) 613;

1924 (33) 1084; 1936 (39) 1615; 1941 (42) 119.

§ 3-657. Commissioner to notify dealer and solicitor of violation; prosecution.

Whenever the Commissioner of Agriculture, or his duly authorized repre-

sentative, becomes cognizant of any violation of the provisions of articles 1 to

6 of this chapter he shall immediately notify in writing the manufacturer, im-

porter, jobber or dealer, if the same be known, and after thirty days he shall

notify the circuit solicitor who shall cause such person so violating any such

provision to be prosecuted in the manner required by law.

1942 Code § 6598; 1932 Code § 6598; Civ. C. '22 § 3508; Civ. C. '12 § 2431; 1910 (26) 613;

1936(39) 1615; 1941 (42) 119.

§ 3-658. Penalty for violation.

Any manufacturer, importer, jobber, agent or dealer who shall violate any

of the provisions of articles 1 to 6 of this chapter or the regulations adopted by

the Commissioner of Agriculture, upon conviction thereof, shall be fined not

exceeding fifty dollars for the first offense nor more than two hundred dollars

for each subsequent offense.

1942 Code § 6597-4; 1932 Code § 1371; Cr. C. '22 § 271; Cr. C. '12 § 484; 1906 (25) 101:

1910 (26) 613; 1936 (39) 1615; 1941 (42) 119.
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§3-659. Use of fines.

The proceeds from such fines shall be covered into the State Treasury for

use of the Department of Agriculture.

1942 Code § 6S97-4; 1932 Code § 1371; Cr. C. '22 § 271; Cr. C. '12 § 484; 1906 (25) 101;

1910 (26) 613; 1936 (39) 1615; 1941 (42) 119.

§ 3-660. Appropriation for enforcing provisions ; payment of expenses.

There is hereby appropriated for the purpose of enforcing the provisions

of articles 1 to 6 of this chapter a sum not exceeding the amount of fees and

fines collected and moneys or proceeds derived from the seizure and sale of

feeding stuffs under its provisions. Such expenses shall be paid by warrant of

the Comptroller General, upon itemized bills filed by the Commissioner of Ag-
riculture.

1942 Code § 6599; 1932 Code § 6599; Civ. C. '22 § 3509; Civ. C. '12 § 2432; 1910 (26) 613;

1915 (29) 142; 1936 (.39) 1615; 1941 (42) 119.

Article 7.

Stock or Poultry Preparations.

§ 3-671. Prerequisites to sale of patent stock or poultry preparations, etc.

Before any condimental, patented, proprietary or trade-marked preparation

called a "stock or poultry tonic," "stock or poultry regulator," "stock or poul-

try conditioner," or "stock or poultry remedy," or any similar preparation,

regardless of how the same may be called or the specific name or title under

which it is sold, which is represented as containing tonic, remedial or other

medicinal properties, is sold or offered or exposed for sale in the State, the man-
ufacturer, importer, dealer, agent or person who causes it to be sold or offered

or exposed for sale, by sample or otherwise, within this State, shall file with

the Commissioner of Agriculture :

(1) A statement that he desires to offer such preparation for sale in this

State

;

(2) A certificate, the execution of which shall be sworn to before a notary

public or other proper official for registration, stating:

(a) the name of the manufacturer,

(b) the location of the principal office of the manufacturer, and

(c) the name, brand or trade-mark under which the preparation will be sold
;

(3) A guaranty that

(a) the preparation is not injurious to the health of domestic animals and

does not conflict with the drug requirements of chapter 11 of Title 32

(b) the name or trade-mark under which the article is sold will not mislead

or deceive the purchaser in any way, and

(c) any statement, design or device on the label or package regarding the

substances contained therein shall be true and correct and any claim made
for the feeding, condimental, tonic or medicinal value shall not be false or

misleading in any particular ; and

(4) A labeled package of each brand of goods, showing the claims made
for the same.
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1942 Code § 6603; 1932 Code § 6603; Civ. C. '22 § 3513; 1914 (28) 700; 1936 (39) 1615;
1941 (42) 119.

§ 3-672. Change of labeling and claims.

The labeling and claims filed pursuant to the preceding section shall not

be changed during a fiscal year for which registration has been made without

the consent of the Commissioner of Agriculture.

1942 Code § 6603; 1932 Code § 6603; Civ. C. '22 § 3513; 1914 (28) 700; 1936 (39) 1615;

1941 (42) 119.

§ 3-673. Registration fee.

For the expense incurred in registering, inspecting and analyzing the prep-

arations referred to in § 3-671, a registration fee of ten dollars for each sepa-

rate brand or in lieu thereof a maximum fee of fifty dollars per annum cover-

ing all brands made by a single manufacturer shall be paid by the manufac-

turer or seller of the same to the Commissioner of Agriculture during the

month of January in each year.

1942 Code § 6604; 1932 Code § 6604; Civ. C. '22 § 3514; 1914 (28) 700; 1936 (39) 1615;

1941 (42) 119.

§3-674. Penalties.

Any person who shall offer or expose for sale any package, sample or quan-

tity of any preparation referred to in § 3-671 which has not been registered

or which, though registered, is subsequently found by an analysis or exam-
ination made by or under the direction of the Commissioner of Agriculture

to contain harmful or injurious substances or to be labeled with false or

misleading statements regarding its contents or curative properties shall be

guilty of a misdemeanor and on conviction thereof shall be fined in the sum
of fifty dollars for the first offense and in the sum of one hundred dollars

for each subsequent offense.

1942 Code § 6605; 1932 Code § 6605; Civ. C. '22 § 3515; Cr. C. '22 § 286; 1914 (28) 700;

1936 (39) 1615; 1941 (42) 119.

§ 3-675. Commissioner to enforce article.

Whenever the Commissioner of Agriculture becomes cognizant of any vio-

lation of any of the provisions of this article he shall immediately notify in

writing the manufacturer, importer, jobber or dealer, if the same be known.

Any party so notified shall be given an opportunity to be heard under such

rules and regulations as may be prescribed by the Commissioner. If it ap-

pears that any of the provisions of this article have been violated the Com-
missioner shall certify the facts to the solicitor in the district in which the

sample was obtained and furnish that officer with a copy of the result of the

analysis or other examination of the article, duly authenticated by the analyst

or other officer making such examination under the oath of such officer. In

all prosecutions arising under this article the certificate of the analyst or other

officer making the analysis or examination, when duly sworn to by such

officer, shall be prima facie evidence of the facts therein certified.

1942 Code § 6606; 1932 Code 6606; Civ. C. '22 § 3516; 1914 (28) 700; 1936 (39) 1615;

1941 (42) 119.
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§ 3-676. Solicitors to prosecute.

Every solicitor to whom the Commissioner shall report any violation of this

article shall cause proceedings to be commenced and prosecuted without de-

lay for the fines and penalties in such cases prescribed.

1942 Code § 6607; 1932 Code § 6607; Civ. C. '22 § 3517; 1914 (28) 700; 1936 (39) 1615;

1941 (42) 119.

§ 3-677. Condimental Feedstuffs Fund ; disbursements.

All moneys including fines received under the provisions of this article shall

be paid into the State Treasury on or before the tenth day of each month as

other funds and kept as a distinct fund, to be styled the "Condimental Feed-

stuffs Fund." The Commissioner of Agriculture may draw out of said fund,

upon his warrants, such sums as may be necessary to pay all expenses incurred

in connection with this article and he shall include in his report to the General

Assembly an account of the operations and expenses under this article.

1942 Code § 6608; 1932 Code § 6608; Civ. C. '22 § 3518; 1914 (28) 700; 1915 (29) 155;

1936 (39) 1615; 1941 (42) 119.

§ 3-678. Purpose of article.

This article is designed to fully cover all preparations commonly known
as condimental, patented, proprietary or trade-marked stock or poultry tonic,

stock or poultry regulators, stock or poultry conditioners, stock or poultry

remedies and all similar preparations used for tonic, regulative, remedial or

conditional purposes, and to protect the public from deception and fraud in the

sale of these specific products.

1942 Code § 6609; 1932 Code § 6609; Civ. C. '22 § 3519; 1914 (28) 700.
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Title 4.

Alcohol and Alcoholic Beverages.*

Chap. 1. The Alcoholic Beverage Control Act, §§ 4-1 to 4-117.

2. Beer, Ale, Porter and Wine, §§ 4-201 to 4-236.

3. Alcohol, §§ 4-301 to 4-332.

4. Nuisances, Enforcement and Other Miscellaneous Provisions, §§ 4-

401 to 4-423.

CHAPTER 1.

The Alcoholic Beverage Control Act.

Article 1.

General Provisions.

Sec.

4-1. Title of chapter.

4-2. Definition?;.

4-3. Alcohol and other products exempted.
4-4. Chapter complementary to beer and

wine laws.

4-5. Functions vested in Tax Commission.
4-5.1. Attorney for Commission.
4-6. Rules and regulations of the Commis-

sion.

Regulations to effect equitable dis-

tribution.

Analysis of samples.

Storage by Department of Agriculture

without tax stamps.

Hearings; subpoenas for witnesses,

etc.

4-11. Payment of expenses.

4-12. Effect on existing laws, pending prose-

cutions, etc.

Article 2.

Provisions Relating to Tax Com-
mission, Its Members and

Employees.

4-21. Commission members, etc., not to have
interest in liquor manufacture, etc.

4-22. Inspectors.

Sec.

4-23. Other personnel.

4-24. Office space.

4-25. Equipment required.

4-26. Reports.

Article 3.

Issue of Licenses; Bond or Deposit

and Action Thereon.

4-7.

4-8.

4-9.

4-10.

4-31. What licenses Commission may issue.

4-32. Persons ineligible for licenses.

4-33. Licenses to corporations.

4-34. No retail licenses to Federal wholesale

licensees.

4-35. Only one license in a household.

4-36. Only one license per licensee.

4-37. Retail licenses in unincorporated com-
munities.

4-38. Limitation of number of retail outlets

in a community.
4-39. Notice of intention to apply for license.

4-40. Notice not required for renewal.

4-41. Application.

4-42. Payment of tax prerequisite.

4-43. Bond or deposit of licensee.

4-44. Breach of condition of bond or de-

posit.

4-45. Action for recovery.

4-46. Application of cash or securities to

judgment.
4-47. Disposition of amounts received.

* As to constitutional provision concerning alcoholic liquor and beverages, see S. C.

Const., Art. 8, § 11. For special instruction in schools as to the nature and effect of

alcoholic drinks on the human system, see § 21-412. As to prohibition of liquor to military

personnel by commanding officer, see §44-135. As to military personnel being drunk on
duty, see § 44-167. As to prohibition against furnishing alcoholic beverages to prisoners,

see § 55-12. As to tax on alcoholic beverages generally, see §§ 65-1251 to 65-1307. As to

stamp taxes on beer and wine, see §§ 65-731 to 65-743. As to beer, wine and liquor taxes

in Charleston County, see §§ 65-3411 to 65-3414.
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Article 4.

Expiration, Refusal, Suspension
or Revocation of Licenses.

Sec.

4-51. Expiration of licenses.

4-S2. Effect of death of licensee.

4-53. Grounds for refusal.

4-54. When licenses suspended or revoked.
4-55. Same; when wholesaler interested in

retail store.

4-56. Same; when retailer has Federal
wholesale license or is indebted to

wholesaler.

4-57. Hearing before refusal or revocation
of license.

4-58. Review of grant or refusal.

4-59. Review of suspension or revocation.
4-60. Disposition of stock when license re-

voked.

Article S.

Regulation of Licensees.

4-71. Restrictions on manufacturers.
4-72. Maximum sale prices for wholesalers

and retailers.

4-73. Restrictions on wholesalers.

4-73.1. Wholesalers not to have interest in

other stores.

4-74. Wholesaler's store or warehouse.
4-75. Copies of invoices of wholesaler's pur-

chases.

4-76. Copies of invoices of wholesaler's
sales.

4-77. Wholesaler's monthly statements of

stock on hand.

4-78. Restrictions on retailers.

4-79. Retail store or place of business; sign.

4-80. Display of stock, prices, etc., in retail

stores.

4-81. No other business in retail stores.

4-82. Exception for sale of wines.

4-83. Restrictions not applicable on inter-

state trains.

Article 6.

Offenses and Enforcement.

Sec.

4-91. Unlawful manufacture, sale or trans-

portation, etc.

4-92. Transportation in taxi, etc., unlawful.
4-93. Assisting in unlawful transportation.
4-94. Unlawful purchase.
4-95. Unlawful possession.

4-96. Liquor not to be kept in certain

places.

4-97. Maintaining club rooms for unlawful
use of liquor.

4-98. Employment of minor.
4-99. Drinking on premises of liquor estab-

lishments.

4-100. Publicly drinking liquors in passen-
ger car.

4-101. Blank.
4-102. Unlawful sales during certain days or

emergency periods.

4-103. Unlawful advertisements.
4-104. Possession of firearm during unlaw-

ful manufacture, etc.

4-105. Refusal to permit inspection.

4-106. Rescuing liquors from officer.

4-107. Penalties for violations.

4-108. Distribution of fines.

4-109. Illegal liquor in unlawful possession
contraband; seizure and disposi-

tion.

4-110. Liquor elsewhere than in licensed

store contraband: seizure and dis-

position.

4-111. Unstamped liquor contraband; sei-

zure and sale.

4-112. Only pure liquors sold; others de-

stroyed.

4-113. Rejection of bid and resale.

4-114. Disposition of proceeds of sale.

4-115. Confiscation of chattels used in illegal

transportation.

4-116. Procedure for confiscation of liquor

or chattel.

4-117. Use of vehicles confiscated in Dor-
chester County.

Article 1.

General Provisions.

X

§4-1. Title of chapter.

This chapter shall be known and may be cited as "The Alcoholic Beverage

Control Act."

1945 (441 3i7.

§ 4-2. Definitions.

As used in this chapter, unless the context clearly requires otherwise :

(1) The words "alcoholic liquors" mean any spirituous malt, vinous, ferment-
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ed, brewed (whether lager or rice beer) or other liquors or any compound or

mixture thereof by whatever name called or known which contains alcohol

and is used as a beverage, but shall not extend to 1

:

(a) Wine when manufactured or made for home consumption and which

is not sold by the maker thereof or by any other person ; or

(b) Any beverage declared by statute to be nonalcoholic or non-intoxicat-

ing;

(2) The word "manufacturer" means any person operating a plant or place

of business within this State for distilling, rectifying, brewing, fermenting,

blending or bottling any alcoholic liquors
;

(3) The word "zvholcsaler" means any person who shall from without the

State purchase, acquire or import or who shall purchase or acquire from a man-

ufacturer within the State any alcoholic liquor for resale
;

(4) The words "retail dealer" shall mean any holder of a license issued un-

der the provisions of this chapter other than a manufacturer or wholesaler;

and

(5) The words "Tax Commission" and "Commission" shall mean the South

Carolina Tax Commission.

1945 (44) 337.

§ 4-3. Alcohol and other products exempted.

No provision in this chapter shall apply to alcohol intended for use in the

manufacture and sale of any of the following when they are unfit for beverage

purposes, namely:

(1) Denatured alcohol produced and used pursuant to acts of Congress

and regulations promulgated thereunder;

(2) Patent, proprietary, medicinal, pharmaceutical, antiseptic and toilet

preparations;

(3) Flavoring extracts, syrups, and food products ; and

(4) Scientific, chemical, mechanical and industrial products.

Any person who shall knowingly sell any of the products enumerated in par-

agraphs (1), (2), (3) and (4) for beverage purposes shall be subject to the

penalties provided in § 4-105.

No provision of this chapter shall apply to ethyl alcohol intended for use by
hospitals, colleges, governmental agencies and other permittees entitled to ob-

tain such alcohol tax-free, as provided by acts of Congress and regulations

promulgated thereunder.

1945 (44) 337.

§ 4-4. Chapter complementary to beer and wine laws.

This chapter is hereby declared to be complementary to and not in conflict with the

laws providing for the legal sale of beers, wines and other vinous, fermented or

malt liquors.

1945 (44) 337.
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§ 4-5. Functions vested in Tax Commission.

The functions, duties and powers set forth in this chapter are hereby vested

in the South Carolina Tax Commission.

1945 (44) 337.

§ 4-5.1. Attorney for Commission.

The Commission may appoint an attorney, upon the approval of the Attorney

General, who shall have the status of an Assistant Attorney General assigned

to the Commission. Such attorney shall be in addition to the regular attorney

for the South Carolina Tax Commission and shall devote his full time to the

enforcement of this chapter.

1945 (44) 337.

§ 4-6. Rules and regulations of the Commission.

The Commission may from time to time make such reasonable regulations,

not inconsistent with this chapter or with the general laws of the State, as

the Commission shall deem necessary :

(1) To carry out and enforce the purposes and provisions of this chapter;

(2) To prevent the illegal manufacture, bottling, sale, distribution and

transportation of alcoholic liquors or any one or more of such illegal acts ; or

(3) To carry out and enforce any other provisions of law relating to the

enforcement, collection and payment of the license taxes provided in this chap-

ter and chapter 14 of Title 65 and to prevent the evasion of said provisions

and the failure or refusal of any person subject thereto to pay such taxes.

And the Commission may from time to time alter, repeal or amend such reg-

ulations or any of them.

Such regulations shall be filed and published as provided for in §§ 1-11 to

1-17 and shall have the force and effect of law as provided in said sections.

The Commission shall give additional notice thereof to all licensees in such

manner as it may deem proper.

The wilful violation of any rule or regulation made under the provisions

of this section and having the force and effect of law shall constitute a viola-

tion of this chapter.

1945 (44) 337.

Cross reference.—For rules and regula- relating to the enforcement of the law; such
tions promulgated under authority of this rules are valid for the enforcement of the

section, see Rules and Regulations, Tax law, but not for a nonenforcement or sus-

Commission, in Volume 7 of this Code. pension of the laws. One Hundred Second
Rules may not suspend law.—The legis- Cavalry Officers' Club v. Heise, 201 S. C.

lature may rest in administrative bodies 68, 21 S. E. (2d) 400. construing similar

a large measure of discretionary authority, provision (§ 1837, Code 1942), since re-

especially to make rules and regulations pealed.

§ 4-7. Regulations to effect equitable distribution.

The Commission shall adopt such regulations as it may deem necessary and
proper to effect an equitable distribution of alcoholic liquors in this State.

1945 (44) 337.

Constitutionality.—This section does not Davis v. Query, 209 S. C. 41. 39 S. E. (2d)
violate S. C. Const., Art. 3, § 1, which pro- 117.

hibits delegation of legislative powers. Title of act broad enough to cover sec-
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tion.—The title of this act, "To regulate to cover the regulations of the Commission
the manufacture, sale, possession, transpor- providing for the equitable distribution of

tation, and use of alcoholic liquors ' *. liquors in the state. Davis v. Query, 209

To provide for the administration and en- S. C. 41, 39 S. E. (2d) 117.

forcement of the act" is sufficiently broad

§ 4-8. Analysis of samples.

The Commission shall, by regulation, cause the frequent analysis of alco-

ho'ic liquors sold within this State and provide procedure for obtaining sam-

ples for the purpose thereof.

1945 (44) 337.

§ 4-9. Storage by Department of Agriculture without tax stamps.

The Department of Agriculture may accept for storage and warehousing

any alcoholic liquors in the same manner as cotton or other agricultural prod-

ucts are stored and, in addition to all applicable laws relating to warehousing

of cotton, said Department may make such rules and regulations, not incon-

sistent with this chapter nor with the statutes denning the duties of that

office, providing that alcoholic liquors may be stored in such suitable ware-

house or warehouses as may be determined by the Department without having

affixed thereto the revenue tax stamps provided for under chapter 14 of Title

65. But when any alcoholic liquor is to be removed from a warehouse the

owner of such alcoholic liquor shall affix the revenue stamps provided for in

such chapter before the removal thereof.

The Commissioner of Agriculture may pay from the fees collected by him

for the storage and warehousing of intoxicating liquors the administrative

costs incurred by him in the performance of his official duties as to such stor-

ing and warehousing and the balance remaining in his hands shall be paid to

the State Treasurer.

1942 Code § 1858; 1935 (39) 325; 1941 (42) 119.

Cross reference.—As to storage of prod-

ucts other than cotton by Department of

Agriculture, see § 69-106.

§ 4-10. Hearings ; subpoenas for witnesses, etc.

The Tax Commission may hold and conduct hearings, issue subpoenas re-

quiring the attendance of witnesses and the production of records, memoranda,

papers and other documents for consideration at such hearings or before

any officer or agent of the Commission and administer oaths and take testi-

mony thereunder. In its discretion it may authorize any of its members, of-

ficers or agents to hold and conduct hearings, issue subpoenas and admin-

ister oaths and take testimony thereunder.

1945 (44) 337.

§4-11. Payment of expenses.

All expenses of the administration of this chapter incurred by the Tax Com-
mission shall be paid by warrants of the Commission upon the State Treasurer.

All such warrants shall be payable out of the proceeds of the license taxes and

other funds received by the State Treasurer under the provisions of chapter
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14 of Title 65 before the allocation and disposition of funds provided for in

§ 65-1272 shall have been made. All costs of the Governor's constabulary as

appropriated by annual appropriation acts shall be paid from the revenue

collected under the terms of chapter 14 of Title 65 and before the allocation

provided for in § 65-1272.

1945 (44) 337.

§ 4-12. Effect on existing laws, pending prosecutions, etc.

Sections 1829 through 1856, inclusive, of the Code of Laws of South Caro-

lina, 1942, and all Acts or parts of Acts inconsistent with the provisions of this

chapter are hereby superseded, suspended and terminated, but all such sec-

tions, Acts or parts of Acts shall remain in force and effect insofar as they

apply to and support prosecution (a) for any violation thereof occurring prior

to May 7 1945, (b) for the collection and enforcement of all license taxes due

and payable thereunder, (c) for the collection and enforcement of the surety

bonds filed by licensees under the provisions of Section 1833 of said Code, (d)

for the seizure, confiscation, forfeiture and sale of any property therein de-

clared to be contraband and (e) in connection with all licenses granted prior

to May 7 1945 for the regulation of the licensees having such licenses.

1945 (44) 337.

Article 2.

Provisions Relating to Tax Commission, Its Members and Employees.

§ 4-21. Commission members, etc., not to have interest in liquor manufacture,

etc.

No member, officer or agent of the Commission, directly or indirectly, (a)

individually, (b) as a member of a partnership or of an association, (c) as a

member or stockholder of a corporation or (d) as a relative to any person by
blood or marriage within the second degree shall:

(1) Have any interest whatsoever in the manufacture of or dealing in al-

coholic liquors or in any enterprise or industry in which alcoholic liquors are

required

;

(2) Receive any commission or profit whatsoever on the purchase or sale of

alcoholic liquors by any person whatsoever; or

(3) Have any interest in or mortgage or deed of trust on any land or build-

ing where alcoholic liquors are manufactured for sale, offered for sale or sold

or in any personal property used therein.

The provisions of this section shall not prevent any member, officer, agent

or employee of the Commission from purchasing and keeping in his possession,

for the personal use of himself, members of his family or guests, alcoholic

liquors which may be purchaser or kept by any person except a manufacturer,

wholesaler or retail dealer under this chapter.

1945 (44) 337.

§ 4-22. Inspectors.

The Commission may employ not more than eight inspectors, whose sal-
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aries shall be fixed by the Commission and shall be payable as an expense of

the administration of this chapter. Each of the inspectors shall be commis-

sioned by the Governor as a state constable in order that he shall have ade-

quate authority as a peace officer to enforce the provisions of this chapter.

Each inspector shall, before entering upon the discharge of his duties, take

and subscribe the oath of office required by Article III, section 26 of the Con-

stitution of South Carolina and also the additional oaths required by §§ 50-52

and 50-53 and give bond payable to the State, in form approved by the At-

torney General, in the penal sum of five thousand dollars, with some surety or

guaranty company duly authorized to do business in South Carolina and

approved by the Commission as surety, conditioned upon the faithful dis-

charge of his duties. The premiums on such bonds shall be paid as an ex-

pense of the administration of this chapter and the bonds shall be filed with

and preserved by the Secretary of State.

1945 (441 337.

§ 4-23. Other personnel.

The Commission may employ such clerical, stenographic and other per-

sonnel, including chemists, as may be necessary, in its judgment, to the ad-

ministration of this chapter and may prescribe their duties and fix their com-

pensation, which shall be payable as an expense of the administration of this

chapter. The Commission may require any employee to furnish such bond

conditioned upon the faithful performance of his duty as it may deem proper.

The premium on any such bond shall be payable as an expense of the ad-

ministration of this chapter and the bond shall be filed with and preserved by

the Commission.

1945 (44) 337.

§ 4-24. Office space.

There shall, as soon as practicable, be assigned to the Commission adequate

office space in one of the State office buildings and until such assignment shall

be made the Commission may rent adequate office space, the rent therefor to

be payable as an expense of the administration of this chapter.

1945 (44) 337.

§ 4-25. Equipment required.

The State Budget and Control Board may purchase for the Commission

the furniture, equipment and material determined by it to be necessary, the

cost thereof to be payable as an expense of the administration of this chapter.

1945 (44) 337.

§ 4-26. Reports.

The Commission shall file annually with the Governor and the General

Assembly its annual report as of June 30th of each year and shall report to

the Governor on its affairs generally or on special matters connected therewith

as often as he shall require.

1945 (44) 337.
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Article 3.

Issue of Licenses; Bond or Deposit and Action Thereon.

§ 4-31. What licenses Commission may issue.

The Commission shall have sole and exclusive power to grant, issue, sus-

pend and revoke all licenses provided for in this chapter. The Commission
may grant, subject to revocation as provided in this chapter, the following

licenses

:

(1) Manufacturers' licenses which shall authorize the licensees to manu-
facture alcoholic liquors and to sell and deliver or ship the same, in accordance

with regulations of the Commission, in bottles or in like closed containers to

any person in this State who has a wholesaler's license granted under this

chapter and in barrels, bottles or other closed containers to persons outside of

this State, except that no deliveries or shipments shall be made into any State

the laws of which prohibit the consignee from receiving or selling the same

;

(2) Wholesalers' licenses which shall authorize the licensees to purchase,

store, keep, possess, import into this State, transport, sell and deliver alcoholic

liquors in bottles or like closed containers, in accordance with regulations of

the Commission, to any person having a manufacturer's or retailer's license

granted under this chapter; and

(3) Retail dealers' licenses which shall authorize the licensees to purchase al-

coholic liquors from wholesalers having licenses granted under this chapter and to

store, keep, possess and sell the same at retail for consumption in compliance with

the provisions of this chapter and regulations of the Commission not in conflict

herewith.

1945 (44) 337.

§ 4-32. Persons ineligible for licenses.

No person shall be eligible for a license under the provisions of this chapter

if he or the person who will have actual control and management of the busi-

ness proposed to be operated

:

(1) Is a minor;

(2) Is not a citizen of the State of South Carolina

;

(3) Has not been a bona fide actual resident of the county in which the

proposed business is to be located and operated or an adjoining county for at

least six months prior to the date of application

;

(4) Is not of good repute ; or

(5) Has had a license under the provisions of this or any previous statute

regulating the manufacture or sale of alcoholic liquors which has been revoked

within the period of five years next preceding the riling of the application

;

• Unless the Tax Commission in its discretion shall otherwise order.

1945 (44) 337.

Partnership agreement held valid under name, since this does not constitute an

section.—Where plaintiff entered into a illegal agreement construing this section,

partnership agreement with defendants, he Romanus v. Biggs, 214 S. C. 145, 51 S. E.

was entitled to an accounting, even though (2d) 503 (1949) construing a similar pro-

the agreement provided that one of the vision (1942 Code § 183) since repealed,

partners was to take out all licenses in his
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§ 4-33. Licenses to corporations.

No license shall be issued to a corporation or association as such and if

any application is made for a corporation or association the license, if granted,

shall be issued to an officer or officers thereof for its use and such officer or

officers shall be held to assume all responsibility thereunder as individuals and

shall be subject to all the provisions and penalties set forth in this chapter as

applicable to individual licensees.

1945 (44) 337.

Quoted in Romanus v. Biggs, 214 S. C.

145, 51 S. E. (2d) 503 (1949).

§ 4-34. No retail licenses to Federal wholesale licensees.

No license shall be issued to any person or firm or for the use of any cor-

poration to sell at retail intoxicating liquors in this State when such person,

firm or corporation or any officer of such firm or corporation shall be licensed

by the United States of America or any department or agency thereof as a

wholesale liquor dealer.

1945 (44) 337.

§ 4-35. Only one license in a household.

No license shall be issued to more than one member of any household in

this State.

1945 (44) 337.

Suit for accounting and dissolution of il- State, on the ground that by this section

legal partnership.— In an action brought for the partnership alleged was illegal and un-

accounting and dissolution of an alleged enforceable because this section prohibits

partnership, the court overruled a demurrer ownership of any interest in any liquor busi-

to the defense that plaintiff sold a liquor ness except the retail store which one oper-

store to defendant in order to operate a ates under license. Pendarvis v. Berry, 214
similar store in another city, for which latter S. C. 363, 52 S. E. (2d) 705 (1949).

store plaintiff procured licenses from the

"L § 4-36. Only one license per licensee.

r.Af Only one license shall be issued to any one licensee.

1945 (44) 337.

Suit for accounting and dissolution of il-

legal partnership.—See note to § 4-35.

§ 4-37. Retail licenses in unincorporated communities.

The Commission may, in its discretion, after due investigation, license re-

tail dealers in unincorporated towns and in county communities when, in the

opinion of the Commission, it would be to the interest of such unincorporated

town or community to have a licensed retailer therein. But the Commission
shall not license a retail dealer in any locality unless the Commission is assured

that such locality is under proper police protection.

1945 (44) 337.

§ 4-38. Limitation of number of retail outlets in a community.
If, in the judgment of the Commission, because of the number of retail out-
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lets in any political subdivision, their location within the subdivision or for

other reasons the citizens desiring to purchase alcoholic liquors therein are

more than adequately served, it may, in its discretion, limit the further issu-

ance of licenses in any such political subdivision.

1945 (44) 337.

§ 4-39. Notice of intention to apply for license.

Every person intending to apply for any license provided for under the

provisions of this chapter shall publish at least once a week for three succes-

sive weeks in a newspaper published (or having a general circulation^ in the

county, city or community wherein such person proposes to engage in busi-

ness, a notice of his intention so to apply. Such notice shall be in large type

and cover a space one column wide and not less than two inches deep and shall

state the type of license to be applied for and the exact location at which the

proposed business is to be operated.

1945 (44) 337.

§ 4-40. Notice not required for renewal.

The provisions of § 4-39, requiring publication of notice prior to applying

for a license shall not apply to any person licensed under the provisions of this

chapter when such licensee again applies to the Commission for a new
license similar to that which he already holds to engage in the same business

at the same place.

1945 (44) 337.

§ 4-41. Application.

Every person desiring a license under the provisions of this chapter shall,

after publishing notice of his intention as provided in § 4-39, unless such

notice shall not be required under the provisions of § 4-40, file with the Com-
mission an application in writing on forms provided by the Commission con-

taining a statement under oath setting forth :

(1) The name, address, age, race and nationality of the person applying

for the license;

(2) The name, address, age, race and nationality of the person who will

have actual control and management of the business proposed to be oper-

ated;

(3) The exact location and a description of the place where the business is

proposed to be operated
;

(4) Whether the applicant or the person who will have actual control and

management of the business proposed to be operated has ever had a license

under the provisions of this or any previous statute regulating the manufac-

ture or sale of alcoholic liquors ; and

(5) An)' other information required by regulation of the Commission.

1945 (44) 3i7,

Partnership agreement held valid under
section.—See note to § 4-432.
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§4-42. Payment of tax prerequisite.

The Commission shall not issue any license until the license tax required by
chapter 14 of Title 65 has been paid by the applicant.

1945 (44) 337.

§ 4-43. Bond or deposit of licensee.

Every person upon whose application for a license the Commission has act-

ed favorably shall, within ten days from the date of the receipt by him of notice

of such action, either (a) file with the Commission a bond payable to the

State in form approved by the Commission, in the penal sum of two thou-

sand dollars, with some surety or guaranty company duly authorized t"o do

business in South Carolina and approved by the Commission as surety, con-

ditioned upon the lawful operation of the business covered by the license

and the prompt payment of all license taxes provided in chapter 14 of Title

65 or (b) deposit with the State Treasurer cash in the amount of two thou-

sand dollars or securities sufficient, in the opinion of the State Treasurer, to

secure adequately the amount of two thousand dollars, which deposit shall

be made upon the same condition as that required to be set forth in such

bond.

1945 (44) 337.

§ 4-44. Breach of condition of bond or deposit.

Every violation of any of the provisions of this chapter, or of chapter 14 of

Title 65, by the licensee, his agents or servants, shall constitute a breach of the

condition of the bond filed or the deposit made by such licensee under § 4-43

and forfeiture of the same shall be in addition to any other penalties or punish-

ment provided therefor in this chapter.

1945 (44) 337.

Stated in Pendarvis v. Berry, 214 S. C.

363, 52 S. E. (2d) 705 (1949).

§ 4-45. Action for recovery.

In the event the Commission shall find that the condition of the bond filed

or deposit made by any licensee under § 4-43 has been broken, the Commis-
sion shall bring an action in its name in the county in which the business

of the licensee is or was located and operated to recover the amount of two
thousand dollars. The action shall be against the licensee and his surety if

the licensee filed a bond under § 4-43 and shall be against the licensee only

if he deposited cash or securities under § 4-43.

1945 (44) 337.

§ 4-46. Application of cash or securities to judgment.

The cash deposited by the licensee shall be applied by the State Treas-

urer in payment of the judgment recovered against the licensee and, in the

event securities were deposited by the licensee the State Treasurer shall, after

fifteen days advertisement, sell the same at public auction and apply the
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proceeds of such sale to the payment of the judgment recovered against the

licensee, paying over to the licensee any amount remaining thereafter.

1945 (44) 337.

§ 4-47. Disposition of amounts received.

The amounts received by the Commission or by the State Treasurer from

the collection and payment of any judgments recovered under § 4-45 shall

be turned into the State Treasury to be disposed of in the manner provided

in chapter 14 of Title 65 for the disposition of license taxes collected under said

chapter.

194S (44) 337.

Article 4.

Expiration, Refusal, Suspension or Revocation of Licenses.

§4-51. Expiration of licenses.

All licenses granted and issued under the provisions of this chapter shall

expire on June 30 of each year.

1945 (44) 337.

§ 4-52. Effect of death of licensee.

In the event of the death of any licensee, except in the case of a license

granted to more than one person, the executor or administrator of such de-

ceased licensee may, with the consent of the court of probate and upon permit

of the Commission, continue the operation of the business covered by the

license. If such executor or administrator shall elect to discontinue such

business or if the Commission shall not issue a permit for its continuance, the

unearned portion of the license tax, computed on the basis of the cost of the

license per month for the period for which it was issued, shall be refunded to

the executor or administrator; and any alcoholic liquors of the deceased which

come into his hands as such executor or administrator may be sold by him in

the manner provided in § 4-60.

1945 (44) 337.

§ 4-53. Grounds for refusal.

The Commission shall refuse to grant any license mentioned in this chapter

if it shall be of the opinion that

:

( 1 ) The applicant is not a suitable person to be so licensed ;

(2) The store or place of business to be occupied by the applicant is not

a suitable place; or

(3) A sufficient number of licenses have already been issued, in the State,

incorporated municipality or unincorporated community or other community.

1945 (44) 337.

§ 4-54. When licenses suspended or revoked.

The Commission may suspend or revoke any license issued by it if it be of

the opinion that

:
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(1) The licensee is not a suitable person to hold such license ; or

(2) The store or place of business occupied by the licensee is not a suitable

place.

1945 (44) 337.

Liquor licenses are neither contracts nor of alcoholic liquors, after it had made in-

rights of property.—They are mere permits, vestigations as to the fitness of the appli-

issued or granted in the exercise of the po- cant to engage in such business, and the

lice power of the State to do what other- propriety of the location, announced its ap-

wise would be unlawful to do; and to be proval of the person and the place, and after

enjoyed only so long as the restrictions and it had notified the applicant that it would
conditions governing their continuance are issue the license, received a protest against

complied with. Feldman v. South Carolina the location as a proper place to engage in

Tax Comni., 203 S. C. 49, 26 S. E. (2d) such business and refused to grant the li-

22, construing similar provision (§ 1832, cense, it was held that this was not an abuse

Code of 1942), since repealed. of the discretion vested in the Commission.
Refusal of license after announcement of Macauley v. Query, 193 S. C. 1, 7 S. E. (2d)

approval not abuse of discretion.—Where 519, construing similar provision (§ 1832,

Tax Commission, in the consideration of the Code of 1942), since repealed,

application for license to engage in the sale

§ 4-55. Same; when wholesaler interested in retail store.

The Tax Commission shall revoke the license of any wholesaler whenever

proof is obtained that such wholesaler has an interest, either directly or in-

directly, in any retail store.

1945 (44) 337.

Quoted in Romanus v. Briggs, 214 S. C.

145, 51 S. E. (2d) 503, (1949).

§4-56. Same; when retailer has Federal wholesale license or is indebted to

wholesaler.

Any license to sell intoxicating liquors at retail issued by the Commis-
sion shall be immediately revoked by the Commission if the licensee therein or

any officer of such licensee shall during the effective period of such license:

(a) be licensed by the United States of America or any department or agency

thereof as a wholesale liquor dealer or (b) be indebted to any wholesaler

or to any person, firm or corporation so licensed by the United States of

America or any department or agency thereof, in any manner whatsoever,

except indebtedness for current purchase of alcoholic liquors which is not

past due.

1945 (44) 337.

§ 4-57. Hearing before refusal or revocation of license.

Before the Commission shall refuse to grant any license or shall suspend

or revoke any license issued under the provisions of this chapter at least

ten days' notice of such proposed or contemplated action by the Commis-
sion shall be given to the applicant or the licensee affected, as the case may
be. The notice shall be in writing and shall contain a statement of the grounds
or reason of the proposed or contemplated action of the Commission and
shall be served upon the applicant or licensee in person or by registered mail

sent to his last known postoffice address. The Commission shall in such
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notice appoint a time and place when and at which the applicant or licensee

shall be heard as to why the license should not be refused, suspended or

revoked, as the case may be. The applicant or licensee shall at such time

and place have the right to produce evidence in his behalf and to be repre-

sented by counsel.

1945 (44) 337.

§ 4-58. Review of grant or refusal.

The action of the Commission in granting or in refusing to grant any li-

cense under the provisions of this chapter shall not be subject to review by
any court nor shall any mandamus or injunction lie in any such case, except

by certiorari.

1945 (44) 337.

§ 4-59. Review of suspension or revocation.

The action of the Commission in suspending or revoking any license pur-

suant to the provisions of this chapter shall be subject to review by any

court of competent jurisdiction on appeal but such appeal shall not operate

as a supersedeas to stay such suspension or revocation.

1945 (44) 337.

Commission does not have unbounded censes, a broad but not unbounded discre-

discretion in revocation of licenses.—The tion in such matters. Feldman v. South
legislature intended to give, and has given, Carolina Tax Comra., 203 S. C. 49, 26

the Tax Commission, whose duty it is to S. E. (2d) 22, construing similar provision

grant, and in proper cases to revoke li- (§ 1832, Code of 1942), since repealed.

§ 4-60. Disposition of stock when license revoked.

Alcoholic liquors owned by or in possession of any licensee for sale at

the time the license of any such licensee is suspended or revoked under this

chapter or is terminated in any other manner may, upon permits issued by
the Commission and within the time fixed therein and upon such conditions

as the Commission may specify, be sold by such licensee to persons in this

State licensed under Article 3 of this chapter or may, upon permits issued by

the Commission and within the time fixed therein be sold to persons outside

of this State for resale outside of the State, except that no deliveries or

shipments shall be made into any state the laws of which prohibit the con-

signee from receiving or selling the same. The time fixed by the Commis-
sion in such permits shall in no case be less than sixty days.

1945 (44) 337.

Article 5.

Regulation of Licensees.

§ 4-71. Restrictions on manufacturers.

No manufacturer shall own or operate more than one plant, establish-

ment or place of business for the manufacture of alcoholic liquors in any one

county of this State nor shall he permit the drinking of alcoholic liquors on

his premises.

1945 (44) 337.
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§ 4-72. Maximum sale prices for wholesalers and retailers.

The maximum sale price which may be charged by any wholesaler for

alcoholic liquors shall be the delivered cost thereof to such wholesaler in-

cluding the State license tax thereon, plus ten per cent thereof. The maxi-

mum sale price which may be charged by any retail dealer for alcoholic

liquors shall be the delivered cost thereof to such retail dealer, including

the State license tax thereon, plus twenty-five per cent thereof. Any sale

of alcoholic liquors at a price in excess of the applicable maximum price fixed

herein shall constitute a violation of this chapter.

1945 (44) 337.

§ 4-73. Restrictions on wholesalers.

No wholesaler shall

:

(1) Sell, barter, exchange, give, transfer or deliver for consumption any

alcoholic liquors to any person not having a license granted under this chap-

ter

;

(2) Permit the drinking of any alcoholic liquors on his premises;

(3) Condition the sale of alcoholic liquors to any retail dealer upon the

purchase or receipt of any other kind or brand of alcoholic liquors than that

ordered by such retail dealer;

(4) Sell any alcoholic liquors between the times of sundown and sun-

rise.

1945 (44) 337; 1951 (47) 710.

§ 4-73.1. Wholesalers not to have interest in other stores.

No wholesale dealer, directly or indirectly, individually or as a member of

a partnership or an association, as a member or stockholder of a corporation

or as a relative to any person by blood or marriage within the third degree,

shall have any interest whatsoever in any business, store or establishment

dealing in alcoholic liquors except the store or place of business covered by

his wholesale dealer's license.

1951 (47) 546,710.

Quoted in Romanus v. Biggs, 214 S. C.

145, 51 S. E. (2d) 503 (1949).

§ 4-74. Wholesaler's store or warehouse.

Every wholesaler shall, for the purpose of conducting his business under

his wholesaler's license, maintain a separate store or warehouse which shall

not be outside of the boundaries of an incorporated municipality, and no

other goods, wares or merchandise shall be kept or stored therein. No place

of amusement shall be maintained within such place or in the same building

or in connection therewith.

1945 (44) 337.

§ 4-75. Copies of invoices of wholesaler's purchases.

Every wholesale licensee, upon receipt of a shipment of alcoholic liquors for

sale within this State under the provisions of this chapter, shall, within
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twenty-four hours of the receipt of the same and before it is offered for sale,

furnish to the Tax Commission true invoices of the alcoholic liquors so re-

ceived.

1945 (44) 337.

§ 4-76. Copies of invoices of wholesaler's sales.

Every wholesaler shall furnish to the Commission duplicate copies of all

invoices for the sale of alcoholic liquors within twenty-four hours after such

alcoholic liquors have been removed from the wholesaler's place of business.

1945 (44) 337.

§ 4-77. Wholesaler's monthly statements of stock on hand.

Every wholesaler shall file with the Commission monthly, on or before

the first day of each month, a statement showing' the stock of alcoholic liquors

received by him during the preceding thirty days and such additional reports

as the Commission may require.

1945 (44) 337.

§ 4-78. Restrictions on retailers.

No retail dealer shall

:

(1) Sell, offer for sale, barter, exchange, give, transfer or deliver or per-

mit to be sold, bartered, exchanged, given, transfered or delivered any alco-

holic liquors in less quantities than one-half pint

;

(2) Own or keep in his possession any alcoholic liquors in separate con-

tainers containing less than one-half pint

;

(3) Sell, barter, exchange, give, transfer or deliver, offer for sale, barter

or exchange or permit the sale, barter, exchange, gift, transfer or delivery of

alcoholic liquors (a) between the hours of sundown and sunrise, (b) for con-

sumption on the premises, (c) to a minor, (d) to any intoxicated person or (e)

to any insane person
;

(4) Permit the drinking of any alcoholic liquors in his store or place of

business ; or

(5) Own, operate or have any interest whatsoever in any business, store

or establishment dealing in alcoholic liquors except the store or place of

business covered by his retail dealer's license granted under this chapter.

1945 (44) 337.

Suit for accounting and dissolution of il-

legal partnership.—See note to § 4-35.

§ 4-79. Retail store or place of business ; sign.

Every retail dealer shall maintain a separate store or place of business, of

a single room with no means of ingress or egress except from the front and

without any sign or advertising thereon except the license number, the

name of the retail dealer and the words "Retail Liquor Store". No letter or

figure in any such sign shall be more than six inches high or more than four

inches wide and, if more than one line is used, the lines shall be not more than

one inch apart.

1945 (44) 337.
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§ 4-80. Display of stock, prices, etc., in retail stores.

Every retail dealer shall display all retail prices on the shelf under each

brand and bottle size and all sales shall be made from the shelves. Only sur-

plus stocks, in excess of one case, of brands and sizes of alcoholic liquors

prominently displayed on his shelves may be stored under counters and in

other authorized storage spaces. No bottles of alcoholic liquors or packages

containing alcoholic liquors shall be displayed in the front or windows of

the store or place of business of any retail dealer.

1945 (44) 337.

§ 4-81. No other business in retail stores.

Subject to the provisions of § 4-82 no other goods, wares or merchandise

shall be kept or stored in such store or place of business, nor sold therein

or therefrom and no place of amusement shall be maintained therein or in

connection therewith.

1945 (44) 337.

§ 4-82. Exception for sale of wines.

Notwithstanding the provisions of § 4-81. retail dealers licensed under the

provisions of this chapter may sell all wines in the stores or places of busi-

ness covered by their respective licenses, whether declared alcoholic or non-

alcoholic or nonintoxicating by the laws of this State. Wines containing

more than fourteen per cent of alcohol by volume shall be sold only in licensed

alcoholic liquor stores. Nothing herein contained shall alter, amend or modify

the laws relating to the taxes imposed on wines or the collection and enforce-

ment thereof.

1945 (44) 337,

§ 4-83. Restrictions not applicable on interstate trains.

The restrictive provisions of this article relating to retail dealers shall not

apply to sales of alcoholic liquors by railroad or Pullman companies to

passengers on interstate trains for consumption thereon, such sales being

hereby permitted.

1945 (44) 337.

Article 6.

Offenses and Enforcement

§ 4-91. Unlawful manufacture, sale or transportation, etc.

It shall be unlawful for any person to manufacture, store, keep, receive, have

in possession, transport, ship, buy, sell, barter, exchange or deliver any alco-

holic liquors, except liquors acquired in a legal manner, and except in ac-

cordance with the provisions of this chapter, or to accept, receive or have in

possession any alcoholic liquors for unlawful use under the provisions of this

chapter.

1945 (44) 337.
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Purpose of section.—The purpose of this

section is to prohibit the manufacture of in-

toxicating liquors without a license, and it

reaches and stops all steps in the actual

process of manufacturing up to and includ-

ing the finished product. State v. Reaves,

203 S. C. 501, 28 S. E. (2d) 91; State v.

Jackson, 210 S. C. 214, 42 S. E. (2d) 230.

Not necessary that manufacture be com-
plete.—To constitute the offense of manu-
facturing liquor, it is not necessary that

the product of the manufacturer should be

complete. Manufacture is "the process of

making by art or reducing materials into

form fit for use, by the hand or by machin-
ery" and one employed in this process is

manufacturing. State v. Quick. 199 S. C.

256, 19 S. E. (2d) 101.

It must be remembered that manufactur-

ing is a continuing process, the State not

being obligated to wait until the last step

in the process has been taken, and must be

construed in connection with the prohibi-

tion imposed. State v. Reaves, 203 S. C.

501, 28 S. E. (2d) 91; State v. Jackson, 210

S. C. 214, 42 S. E. '(2d) 230.

An overt act is sufficient.—An overt act

in the process of manufacturing is sufficient

to show unlawful manufacture, and each

case must be decided dependent upon its

particular facts, especially as to the issue

whether a verdict of acquittal should be
directed. State v. Jackson, 210 S. C. 214,

42 S. E. (2d) 230.

But intent to manufacture is not an of-

fense.—This section makes it unlawful, ex-

cept under certain conditions and require-

ments, to manufacture liquor, but it does

not constitute an offense to intend to man-
ufacture liquor. State v. Quick, 199 S. C.

256, 19 S. E. (2d) 101.

And mere preparation is not enough.—No
definite rule as to what constitutes an overt

act can safely be laid down in cases relat-

ing to the manufacture of alcoholic liquors

as the law does not concern itself with
mere guilty intention unconnected with any
overt act; such act must amount to more
than mere preparation and move directly

toward the commission of the crime. State
v. Jackson. 210 S. C. 214, 42 S. E. (2d) 230.

Hence, the following instruction would
ordinarily be incorrect and constitute re-

versible error: "Manufacturing does not
necessarily mean the completion of the

product. Manufacturing is simply putting
the elements of the raw material together,

having the appliances with intent to com-
plete the job. If the raw materials going
into the finished product have been put to-

gether, the means of manufacturing at hand
and the intent to complete the job, you have
the offense of manufacturing, having the
manufacturing complete in so far as the

offense of manufacturing whiskey is con-
cerned." State v. Jackson, 210 S. C. 214,

42 S. E. (2d) 230.

Receipt or acceptance for unlawful use
sufficent charge in indictment.—This section

creates four distinct classes of offenses.

Therefore the manufacture, sale, barter or

exchange of liquor is prohibited without re-

gard to whether any of the other elements
of the section are present and the receipt

or acceptance for unlawful use is a complete
classification of prohibitions and may be so
charged in an indictment. Jackson v. South
Carolina Tax Comm., 192 S. C. 350, 6 S. E.

(2d) 745; State v. Center, 205 S. C. 42, 30

S. E. (2d) 760, construing a similar provi-

sion (§ 1848, Code of 1942), since repealed.

Applied in State v. Williams. 206 S. C. 70.

32 S. E. (2d) 887.

Quoted in State v. Gilliam, 208 S. C. 126,

37 S. E. (2d) 299.

J § 4-92. Transportation in taxi, etc., unlawful.

It shall be unlawful for any person to transport any alcoholic beverage

in a motor vehicle used as a taxi or used in the transportation of passengers

for hire; provided, that this shall not apply to alcoholic beverages belonging

to a passenger being transported when such alcoholic beverages are in the

baggage of such passenger or upon his or her person.

Any violation of the provisions of this section shall be punishable by a fine

of not more than one hundred dollars or imprisonment for a period of not

more than thirty days and the vehicle and the alcoholic beverages so be-

ing transported in violation of this section shall be declared contraband and

seized and disposed of as is provided by §§ 65-S59 to 65-864.

1947 (45) 155.
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§ 4-93. Assisting in unlawful transportation.

Any person acting- as an advance or rear guard or pilot to any person en-

gaged in the transportation of alcoholic liquors in violation of any of the

provisions of law of this State shall be guilty of the offense of knowingly
transporting alcoholic liquors for unlawful purposes as defined by the laws

of this State and shall be punishable as provided therefor. The buggy, wagon,

automobile, railroad car, bicycle, motorcycle or other vehicle or any boat,

launch or other vessel used by such person in rendering such aid, if he shall

be the owner thereof or if used with knowledge or consent of the owner there-

of or of the agent of such owner in charge thereof, is hereby declared for-

feited to the State and may be confiscated in the same method and manner
as now provided by law for the confiscation of any vehicle actually used

in the carrying of such alcoholic liquors.

19-12 Code § 1898; 1932 Code § 1903; 1928 (35) 1148.

Applied in State v. Mason, 209 S. C. 324,

40 S. E. (2d) 164.

§ 4-94. Unlawful purchase.

It shall be unlawful for any person to purchase or otherwise procure within

this State any alcoholic liquor other than that purchased from licensed

dealers within the State as provided for in this chapter.

1945 (44) 337.

Quoted in State v. Gilliam, 208 S. C. 126,

37 S. E. (2d) 299.

§ 4-95. Unlawful possession.

It shall be unlawful for any person to store or have in possession any alco-

holic liquors in his place of business other than a licensed liquor store. A
place of business shall include

:

(1) Any place where goods, wares or merchandise are sold, offered for

sale or distributed, and also places of amusement

;

(2) Residences and transportation vehicles when sale of any merchandise

is made therefrom ; and

(3) Outbuildings, warehouses and garages when adjacent to or used in

connection with any place of business where any goods, wares or merchandise

are sold, offered for sale or distributed.

1945 (44) 337.

An office room is part of a place of busi- a part and parcel of a place of business.

ness.—An office room of a store where liq- So, a parking area provided and maintained
uor was found is within and a part of the by the defendant immediately adjacent to

store when entered by a door from the his service station and store, where patrons

salesroom of the store and is a part of a were invited to ;top in their cars for the

place of business within the meaning of this purpose of receiving "curb service," neces-

section. State v. Brandon. 210 S. C. 495. sarily constituted a "place of business."

43 S. E. (2d) 449. State v. Shumpert, 195 S. C. 387, 11 S. E.

As is an adjacent parking lot.—All parts (2d) 523.

of one's place of business, including rooms. An arrest of appellant while he was with-

closets, stairs, yard or courts, used in con- in the parking area of his place of business

nection with the place of business itself are about three feet from the front door was
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within a part of his "place of business" un- and all were owned by the same person,
der this section. State v. Phillips, 210 S. C. the court held it could be reasonably in-

249, 42 S. E. (2d) 339. ferred that such cabins came within para-
And also outlying cabins.—Where whis- graph (3) of this section. Thompson v.

key was stored in cabins across a highway Bearden, 200 S. C. 519, 21 S. E. (2d) 189.

seventy-five feet from a cafe and dance hall

§ 4-96. Liquor not to be kept in certain places.

It shall be unlawful for any person to have in his possession for any purpose

any quantity of such liquors in any room in which or in connection with which
there is maintained or conducted any place of amusement, club house, fra-

ternity house, lodge or meeting place, cafe, rest room, store, office, shop or

factory and no such place shall be considered a residence within the meaning

of this §ection.

1942 Code § 1896; 1932 Code § 1885; Cr. C. '22 § 873; 1917 (30) 69.

Unlawful to store intoxicating liquor for lawful, is not error. State v. Drakeford,
any purpose in a store.— In a prosecution 120 S. C. 400, 113 S. E. 307.

under this section, an instruction that stor- Applied in State v. Glover, 133 S. C. 124,

ing or having in possession any quantity of 130 S. E. 213; State v. Burns, 133 S. C. 238,

intoxicating liquor for any purpose in a 130 S. E. 641.

room in which is maintained a store is un-

Y § 4-97. Maintaining club rooms for unlawful use of liquor.

Every person who shall, directly or indirectly, keep or maintain by him-

)*f~V se '^ or ky associating or combining with others or shall in any manner aid,

assist or abet in keeping or maintaining any club room or other place in

which any alcoholic liquors or beverages are received or kept for unlawful

use, barter or sale as a beverage, or for distribution or division among the

members of any club or association by any means whatever and every per-

son who shall receive, barter, sell, assist or abet another in receiving, barter-

ing or selling any alcoholic liquors or beverages so received or kept shall be

guilty of a misdemeanor and, upon conviction thereof, shall be punished by

a fine of not less than one hundred dollars nor more than five hundred dol-

lars or by imprisonment for a term of not less than three months nor more

than twelve months.

1942 Code § 1883; 1932 Code § 1856; Cr. C. '22 § 847; Cr. C. '12 § 820; 1907 (25) 473.

What constitutes sale.—When a so-called uors for its members, and such liquors are

club is a mere device to evade the law delivered at a price paid, or agreed to be

against the sale of intoxicating liquors, and paid, there is a sale. State v. City Club,

its real or main purpose is to provide liq- 83 S. C. 509, 65 S. E. 730.

J § 4-98. Employment of minor.

It shall be unlawful for any person under the age of twenty-one years to

work as an employee or otherwise in a retail, wholesale or manufacturing

liquor business or business establishment or for any person knowingly to

employ any person under the age of twenty-one years in any such business

or business establishment.

1945 (44) 337.

252



J
§4-99 Alcohol and Alcoholic Beverages §4-105

§ 4-99. Drinking on premises of liquor establishments.

It shall be unlawful for any person to drink alcoholic liquors on the prem-

ises of any retail, wholesale or manufacturing alcoholic liquor business or

business establishment.

1945 (44) 337.

§ 4-100. Publicly drinking liquors in passenger car.

Any person who shall publicly engage in the drinking of intoxicating

liquors in the presence of passengers or in any passenger car in the State shall

be guilty of a misdemeanor and, upon conviction, shall be fined not less than

ten dollars and not to exceed fifty dollars or imprisoned not to exceed thirty

days. But this section shall not apply to any dining or buffet car.

1942 Code § 1706; 1932 Code § 1706; Cr. C. '22 § 652; Cr. C. '12 § 677; 1908 (25) 1102

§4-101. Blank.

§4-102. Unlawful sales during certain days or emergency periods.

^ It shall be unlawful to sell any alcoholic liquors on Sunday, on election

days or during periods of local or State emergency proclaimed by the Gover-

nor in the interest of law and order or public morals and decorumfl Full au-

thority to proclaim such periods is hereby conferred upon the Governor in

addition to all other powers in him now reposed.

1945 (44) 337.

^§4-103. Unlawful advertisements.

It shall be unlawful for any person to advertise any alcoholic liquors by
means of billboards along public highways and streets.

1945 (44) 337.

^J § 4-104. Possession of firearm during unlawful manufacture, etc.

If any person shall unlawfully manufacture, transport or sell any alcoholic

beverages or aid or assist in any manner in such act and at the time of such

unlawful manufacturing, transporting, selling, aiding or assisting shall carry

on or about his person or have on or in any vehicle which he may be using

to aid him in any such purpose or in his possession, actual or constructive, any

firearm or any weapon of like kind he shall be guilty of a misdemeanor and,

upon conviction, shall be confined in the penitentiary not less than one year

nor more than three years.

1942 Code § 1857; 1935 (39) 325.

» § 4-105. Refusal to permit inspection.

Any person who shall, upon demand of any officer or agent of the Tax
Commission or of any peace officer refuse to allow full inspection of the

premises or any part thereof or of the stocks and invoices of any licensee

or who shall hinder or in any wise delay or prevent such inspection when
demand is made therefore shall be deemed guilty of a misdemeanor and,

upon conviction, be fined not more than two hundred dollars for each offense
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or imprisoned for a period not exceeding sixty days, or both, in the discretion

of the court.

1945 (44) 337.

§ 4-106. Rescuing liquors from officer.

Every person who dispossesses or rescues or attempts to dispossess or

rescue from a constable or other officer any alcoholic liquors or beverages

taken or detained by such officer charged with the enforcement of this law

shall, upon conviction, be punished by imprisonment for not less than three

months nor more than twelve months or by a fine of not less than one hun-

dred dollars nor more than five hundred dollars.

1942 Code § 1891; 1932 Code § 1867; Cr. C. '22 § 855; Cr. C. '12 § 832; Cr. C. '02 § 592;

1896 (22) 127; 1897 (22) 805; 1901 (23) 705.

§ 4-107. Penalties for violations.

Every violation of any provision of this chapter shall be a misdemeanor and.

upon conviction, shall be punished as follows :

(1) For the violation of the provisions of §§ 4-94, 4-98 and 4-99 for the first

conviction or plea of guilty a fine of not more than one hundred dollars or

imprisonment of not more than thirty days, and on each subsequent convic-

tion a fine of not more than one thousand dollars or imprisonment for not

more than one year, either or both, at the discretion of the trial judge; and

(2) For each violation of any other provision of this chapter, except where

a different punishment is expressly provided, a fine or imprisonment in the

discretion of the court of general sessions.

1945 (44) 337; 1949 (46) 645; 1951 (47) 546.

This section does not contemplate a sen- ment. State v. Brandon, 210 S. C. 495, 43
tence in the alternative, a fine or imprison- S. E. (2d) 449.

§ 4-108. Distribution of fines.

In all prosecutions for violation of the provisions of this chapter when
municipal officers are solely responsible for discovering the violation or pro-

ducing the witnesses or the evidence upon which a conviction is had the

fines collected shall be equally divided between the county and such munici-

pality. The municipality's portion shall be paid upon voucher issued by the

governing body of the county after approval of a claim duly filed, setting

forth the case and the witnesses produced.

1945 (44) 337.

§ 4-109. Illegal liquor in unlawful possession contraband; seizure and disposi-

tion.

All alcoholic liquors found in the possession, custody, or within the control

of any person which are handled, stored, used or distributed in violation of

any of the provisions of this chapter or with the design of avoiding pay-

ment of any license taxes provided in chapter 14 of title 65 are hereby

declared to be contraband and may be seized by the Tax Commission and
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its agents, or any peace officer, without warrant, and disposed of in like man-
ner as is provided in § 4-1 1 1.

1945 (44) 337.

J §4-110. Liquor elsewhere than in licensed store contraband; seizure and dis-

position.

All alcoholic liquors found in any place of business, as such words are used

and denned § 4-95, other than a licensed liquor store, are hereby declared to

be contraband, and shall be subject to seizure, confiscation and sale by the

Tax Commission, its respective agents or any peace officer, without warrant,

and disposed of in like manner as is provided in § 4-111.

1945 (44) 337.

f, §4-111. Unstamped liquor contraband; seizure and sale.

S\r*/ Any alcoholic liquors found in the possession of any one within this State

not having affixed to the bottle or container the stamps required in chapter 14

of title 65 are hereby declared to be contraband and the same may be seized

by the Tax Commission or its agents or by any peace officer, without war-

rant, fend the sheriff of the county in which such seizure is made shall take

possession of such alcoholic liquors so seized for sale at public auction to the

highest bidder, after due advertisement. But no such sale shall be made to

any person other than a licensed manufacturer, wholesaler or retail dealer

licensed under the provisions of this chapter and the sheriff before delivery to

any purchaser of any goods so seized shall require the purchaser to affix the

proper amount of stamps to the individual packages.

1945 (44) 337.

Unstamped liquor subject to seizure.— For a treatment of related section prior

Where Tax Commission gave unauthorized to the enactment of the Alcoholic Beverage
permission for delivery of liquor to army Control Act of 1945, see Fort Sumter Hotel
reservations without a stamp and subse- v. South Carolina Tax Comm., 201 S. C.

quent to delivery the liquor was stored off 50, 21 S. E. (2d) 393.

the reservation, it was subject to seizure as Cited in Query v. 206 Cases of Assorted
contraband. One Hundred Second Cavalrv Liquor, 49 F. Supp. 693.

Officers' Club v. Heise, 201 S. C. 68, 21

S. E. (2d) 400, construing similar provision

(§ 1845, Code of 1942), since repealed.

v/§ 4-112. Only pure liquors sold; others destroyed.

No alcoholic liquors except such as may have been manufactured by a li-

censed manufacturer, either within or without the State, or alcoholic liquors

of unquestioned purity and content shall be sold at public auction as provided

in this article and any other liquors which may be confiscated shall be de-

stroyed by the proper officers.

1945 (44) 337.

J § 4-113. Rejection of bid and resale.

No liquors so sold shall be delivered within a period of five days after such

sale during which time the Tax Commission may, in its discretion, reject any

bid and order the liquors resold until a satisfactory bid is had. But after
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confiscated liquors are offered for sale, after advertisement, as herein provided

on two different dates and no bids are made thereon the same shall be de-

stroyed by the proper officers.

1945 (44) 337.

.f §4-114. Disposition of proceeds of sale.

The proceeds of sale of any alcoholic liquors sold hereunder shall be imme-
diately turned over to the Tax Commission to be thereafter turned over to

the State Treasury, as otber funds collected by said Commission, after first

paying the cost of confiscation and sale.

1945 (44) 337.

§ 4-115. Confiscation of chattels Used in illegal transportation.

Any chattel used primarily and with knowledge of the owner in the trans-

portation of alcoholic liquors in violation of the provisions of this chapter

shall be subject to confiscation and sale in the same manner as provided for

U/C/ unstamped alcoholic liquors, except that such chattel may be sold to any

person and except further that when such chattel has been seized by muni-

cipal officers the proceeds of such sale shall be paid to such municipality for

its use, and otherwise it shall be paid to the county treasurer of the county

where the chattel was seized.

1945 (44) 337.

Xf § 4-1 16. Procedure for confiscation of liquor or chattel.

For the purpose of confiscating any such chattel or alcoholic liquors above

V referred to the sheriff shall proceed as nearly as may be practicable under

the provisions of §§ 65-859 to 65-864.

1945 (44) 337.

§ 4-117. Use of vehicles confiscated in Dorchester County.

Any automobile or motor vehicle seized by the sheriff of Dorchester County
and confiscated in accordance with provisions of §§ 4-93, 4-115 and 4-116 may
be used by the sheriff's office for the purpose of law enforcement. If any auto-

mobile or other motor vehicle so confiscated and forfeited is not deemed suit-

able by the sheriff for the use of the sheriff's office then such automobile or

motor vehicle shall be sold at public sale in accordance with the provisions

of law governing such sale and the proceeds thereof shall be placed in a special

fund with the county treasurer until such time as such funds shall become
large enough to purchase an automobile or automobiles for the use of the

sheriff's office in law enforcement.

1950 (46) 2412.
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CHAPTER 2.

Beer, Ale, Porter and Wine.

Article 1.

General Provisions and Certain

Offenses.

Sec.

4-201. Nonalcoholic and nonintoxicating

beverages denned.
4-202. Unlawful to sell unless tax thereon

paid.

4-202.1. Wholesalers to sell beer for cash
only.

4-202.2. Maximum retail prices.

4-203. Sale to minor under eighteen years.

4-204. Sale between Saturday night and
Monday morning prohibited.

4-205. Same; different hours in certain coun-
ties.

4-206. Taking samples from retailers for

analysis.

Article 2.

Permits for Sales.

4-211. Permit for selling required.

4-212. Qualifications for permit.

4-213. Application; issue of permit.

4-214. Retail permit for wholesaler of beer.

4-214.1. Fifteen day permits.

4-214.2. Transfer of permit.

4-214.3. Revocation of permits.

4-214.4. Penalty for failure to secure permit.

4-215. Acts prohibited on licensed premises.

4-216. Hearing on revocation or suspension
of permit.

Sec.

4-217. Appeal from order of revocation or

suspension.

4-218. Surrender of revoked or canceled li-

cense.

4-219. Sale of beer or wine after license re-

voked, canceled or suspended.
4-220. Penalties.

Article 3.

Provisions Affecting Wine Only.

4-221. Federal regulation for labeling and
advertising wines adopted.

4-222. Substandard, improperly labeled, etc.,

wines not to be sold.

4-223. Sale of wines with certain substances
added.

4-224. Inspection of wines and regulation of

containers therefor.

4-225. Penalties for violation of article.

4-226. Administration and enforcement.

Article 4.

Construction and Operation of

Breweries and Wineries.

4-231. Construction and operation of brew-
ery or winery.

4-232. Permit and license tax.

4-233. Stamps to be affixed to products.
4-234. Rules and regulations of Commission.
4-235. Operating without permit; penalties.

4-236. Administration and enforcement of

article.

Article 1.

General Provisions and Certain Offenses.

§ 4-201. Nonalcoholic and nonintoxicating beverages defined.

All beers, ales, porter and other similar malt or fermented beverages con-

taining not in excess of five per cent of alcohol by weight and all wines con-

taining not in excess of twenty-one per cent of alcohol by volume are hereby

declared to be nonalcoholic and nonintoxicating beverages.

1942 Code § 2557-1; 1935 (39) 1211; 1936 (39) 1780; 1938 (40) 1811; 1939 (41) 302.

Purpose of section.— It is clear from a

reading of the whole act that the definition

under this section was adopted for no pur-

pose other than to regulate and control the

sale of wine and beer, and to facilitate the

enforcement of the license tax imposed.
State v. Turner, 198 S. C. 499, 18 S. E. (2d)

376.

§ 4-202. Unlawful to sell unless tax thereon paid.

It shall be unlawful for any person to sell or permit to be sold any beer,

ale, porter, wine, malt or other beverage authorized to be sold under this

(ISC Code]— 17 257



§ 4-202.1 Code of Laws of South Carolina § 4-204

chapter on which the tax levied be not paid. Any person having charge of

the sale of any such beverage who shall sell or permit it to be sold in viola-

tion of the provisions of this section shall be guilty of a misdemeanor and

shall be fined for each offense not less than twenty-five dollars nor more
than one hundred dollars or imprisoned for a period of not less than ten days

nor more than thirty days in the discretion of the court.

1942 Code § 2557-6; 1933 (38) 287, 576; 1934 (38) 1439; 1935 (39) 268.

§ 4-202.1. Wholesalers to sell beer for cash only.

All beer or wine sold by wholesalers to the holders of retail licenses in this

State shall be sold for cash only at the time of delivery or prior thereto. Cash

shall mean money or a bona fide check or money order. Any holder of a re-

tail permit who issues a check in payment for beer or wine with insufficient

funds at the bank to cover it shall have violated the provision of this section.

This provision for cash payment shall apply to cash deposits on empties when
beer is delivered in returnable containers. This deposit shall be not less than

the charge from the brewery to the wholesaler and in no event less than sixty

cents per case of twenty-four twelve ounce bottles or twelve one quart bottles.

1951 (47) 710.

§ 4-202.2. Maximum retail prices.

The maximum sales price which may be charged by any retail dealer for

beer and wine shall be the delivered cost thereof to such retail dealer, includ-

ing the State taxes thereon, plus forty per cent thereof. Any sale of beer

or wine at a price in excess of the applicable price fixed hereon shall constitute

a violation of this section. The retail selling price of beer and wine shall be

calculated to the nearest multiple of one cent.

1942 Code §2557-2; 1935 (39) 1211; 1936 (39) 1780; 1938 (40) 1811; 1939 (41) 302;

1951 (47) 546.

§ 4-203. Sale to minor under eighteen years. / /
It shall be unlawful for any person to sellfbeer, ale, porter, wine or any

other similar malt or fermented beverage to a minor under the age of eighteen*-

years. Any person making such unlawful sale^to a minor under the age of

eighteen years shall be subject to a fine of from one hundred to two hundred

dollars or to imprisonment of from thirty to sixty days, or both, in the discre-

tion of the court.

1942 Code § 2557-10; 1935 (39) 263; 1940 (41) 1818.

§ 4-204. Sale between Saturday night and Monday morning prohibited.

It shall be unlawful for any person to sell or offer for sale any wine or beer

in this State between the hours of twelve o'clock Saturday night and sunrise

Monday morning. An)' person violating the provisions of this section shall

be punishable by a fine of not more than one hundred dollars, or be imprisoned

for not exceeding thirty days. The right of any person to sell wine and

beer in this State at any time under a license issued by the State shall be
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forfeited and the license revoked upon his conviction of violating the pro-

visions of this section.

1947 (45) 524.

§ 4-205. Same ; different hours in certain counties.

It shall be unlawful for any person to sell or offer for sale any wine or beer

within any county of this State having a population as shown by the six-

teenth census of the United States, commonly known as the census of 1940,

of more than seventeen thousand five hundred and less than eighteen thousand

five hundred, between the hours of eleven o'clock p. m. Saturday night and

sunrise Monday morning.

Any person violating the provisions of this section shall be guilty of a mis-

demeanor and punished by a fine of not more than one hundred dollars or

imprisonment for not more than thirty days.

1943 (43) 183.

§ 4-206. Taking samples from retailers for analysis.

The State constabulary and all other peace officers may, when and as direct-

ed by the Governor, take samples of all beers, ales, porters, wines and similar

malt and fermented beverages from any and all retailers thereof for the pur-

pose of ascertaining by analysis the alcoholic content. The sample so taken

shall be the smallest bottle or container of any particular brand of which a

sample is taken. In case a sample is taken from bulk beverages the sample

shall not exceed one pint. The samples shall immediately upon being taken

have affixed to them a label giving the date, place and name of the retailer

from whom they were taken, together with the name of the officer taking the

same, and shall be forthwith transmitted with the original seal unbroken

to the State chemist. The State chemist shall furnish a report of his analysis

of all samples to the Governor, with a duplicate to the retailer from whom
the sample was taken. In the event the alcoholic content is found in excess

of that allowed by law in beverages of this kind the chemist shall transmit to

the Governor with his report of the analysis the residue of the sample taken

to be preserved and used as evidence.

1942 Code § 1859; 1935 (39) 325.

Article 2.

Permits for Sales.

§ 4-211. Permit for selling required.

Every person engaging in the business of selling beer, ale, porter, wine or

ff any beverage which has been declared to be nonalcoholic and nonintoxicating

/ under the provisions of § 4-201 shall apply to the South Carolina Tax Com-
mission for a permit to sell such beverages. Retail dealers shall pay to the

A Commission twenty-five dollars per annum for retail permits and wholesale

^7 dealers shall pay to the Commission four hundred dollars per annum for whole-

j i> *sale permits. But retail permits may be issued by the Commission for the

sale of beer for consumption off of the premises of the retailer for five dollars
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per annum. Permits shall be issued for the State's fiscal year upon the pay-

ment of the fees provided herein for a full year. Separate permits shall be

required for each separate place of business.

1942 Code § 2557-5; 1935 (39) 576; 1938 (40) 1752; 1951 (47) 546.

§4-212. Qualifications for permit.

No permit authorizing the sale of beer or wine shall be issued to any per-

son unless such person is a citizen of the United States, is a person of good

moral character and has not within two years had revoked any permit issued

to him under the laws of this State permitting the sale of alcoholic liquors,

beer or wine and unless the location of such person's proposed place of busi-

ness is a proper one.

1942 (42) 1739.

§ 4-213. Application ; issue of permit.

When upon the filing of a verified application with the Tax Commission

it is shown that the foregoing qualifications and conditions are met and when
upon investigation of the Commission it is determined by the Commission

that the applicant is a fit person to sell beer or wine and that the location of

the proposed place of business is a proper one, the Commission shall issue

a permit to such applicant to sell beer or wine on the premises described in

the application upon the payment of the fee prescribed by law. Any mis-

statement or concealment of fact in an application shall be a sufficient ground

for the revocation of the permit issued by reason of such application.

1942 (42) 1739.

§ 4-214. Retail permit for wholesaler of beer.

A wholesaler of beer and other malt beverages may be permitted a retail

permit only for the location where he is licensed to sell beer at wholesale

and no wholesaler, nor his agents or partners shall be permitted a beer retail

permit for any other retail location.

1951 (47) 546.

§4-214.1. Fifteen day permits.

The Commission may issue permits running for a period not exceeding fif-

teen days for a fee of five dollars. Such special permits shall be issued only for

locations at fairs and special functions.

1951 (47) 546.

§4-214.2. Transfer of permit.

A fee of five dollars shall be payable to the Commission for the transfer of

the location of any beer and wine permit issued.

1951 (47) 546.

§ 4-214.3. Revocation of permits.

In addition to the penalties provided herein, the Commission may revoke
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the permit of any person failing to comply with any or all of the requirements

hereof.

1951 (47) 546.

§ 4-214.4. Penalty for failure to secure permit.

Any dealer, wholesale or retail, failing to secure a permit required in this

article shall be guilty of a misdemeanor and, upon conviction, shall be subject

to a fine of not less than ten dollars nor more than one hundred dollars or im-

prisonment not less than ten days nor more than thirty days, in the discre-

tion of the court. Each day that such business is carried on without a permit

shall constitute a separate offense.

1942 Code §2557-5; 1935 (39) 576; 1938 (40) 1752; 1946 (44) 1463; 1951 (47) 546.

§ 4-215. Acts prohibited on licensed premises.

No holder of a permit authorizing the sale of beer or wine or any servant,

agent or employee of the permittee shall knowingly do any of the following

acts upon the licensed premises covered by such holder's permit:

(1) Sell beer or wine to a minor ;

(2) Sell beer or wine to any person while such person is in an intoxicated

condition

;

(3) Permit gambling or games of chance

;

(4) Permit any lewd, immoral or improper entertainment, conduct or prac-

tices;

(5) Permit any act, the commission of which tends to create a public

nuisance or which constitutes a crime under the laws of this State; or

(6) Sell, offer for sale or possess any beverage or alcoholic liquor the sale

or possession of which is prohibited on the licensed premises under the law

of this State.

A violation of any of the foregoing provisions shall be a ground for the revo-

cation or suspension of such holder's permit.

1942 (42) 1739.

§ 4-216. Hearing on revocation or suspension of permit.

The Tax Commission shall have jurisdiction of any proceedings brought

for the revocation or suspension of permits authorizing the sale of beer or

wine. The Commission may, on its own initiative or on complaint signed

and sworn to by two or more freeholders resident for the six preceding

months in the community in which the licensed premises are located or by

any local peace officer, all of whom are hereby charged with the duty of re-

porting immediately to the Commission any violation of the provisions of

§ 4-215 hereof, institute proceedings to revoke or suspend any such permit

after a hearing at which the permittee shall be given an opportunity to be

heard. Such hearing shall be held in such manner and upon such notice as

may be prescribed by rules of the Commission. The judgment of the Com-
mission revoking or suspending such permit shall not be superseded or stayed

during the pendency of an appeal therefrom.

1942 (42) 1739.
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§ 4-217. Appeal from order of revocation or suspension.

Any appeal from the decision of the Commission revoking or suspending

such permit shall be to the court of common pleas of the county in which

the permittee resides and the cause shall be tried at chambers de novo be-

fore the resident circuit judge or any circuit judge who may be presiding in

the county.

1942 (42) 1739.

§ 4-218. Surrender of revoked or cancelled license.

Upon the revocation, cancellation or suspension of a license or permit to

sell beer or wine, at wholesale or retail, the licensee shall immediately sur-

render his license to the Tax Commission.

1951 (47) 428.

§ 4-219. Sale of beer or wine after license revoked, cancelled or suspended.

It shall be unlawful for any licensee, or any holder of a license to sell beer

or wine at wholesale or retail, to sell or offer to sell beer or wine after such

license shall have been revoked or cancelled or during the period of a suspen-

sion of such license.

1951 (47) 428.

§4-220. Penalties.

Any person violating any of the provisions of §§ 4-218 or 4-219 shall be

guilty of a misdemeanor and upon conviction shall be punished by a fine of

not less than twenty dollars nor more than one hundred dollars or by im-

prisonment for not less than ten days nor more than thirty days, or by both

such fine and such imprisonment, in the discretion of the court,

1951 (47) 428.

Article 3.

Provisions Affecting Wine Only.

§ 4-221. Federal regulation for labeling and advertising wines adopted.

Regulation No. 4 of the Treasury Department, Federal Alcohol Admin-

istration Division, relating to "Labelling and Advertising of Wine", is here-

by adopted for the labeling and advertising of wine sold or offered for sale

in this State, except in so far as the same shall differ from existing laws of

the State or from any regulations adopted by the South Carolina Tax Com-
mission.

1942 Code § 2557-13; 1940 (41) 1782.

§ 4-222. Substandard, improperly labeled, etc., wines not to be sold.

It shall be unlawful for any person to import, sell or offer for sale in this

State wines of which the labels, standards or identity do not conform to the

provisions of said Regulation No. 4. Imitation, concentrate and substandard

wines, as denned in said Regulation No. 4, are hereby prohibited from sale

in this State.

1942 Code § 2557-14; 1940 (41) 1782.
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§ 4-223. Sale of wines with certain substances added.

The importation into, offering for sale or sale in this State of any product

as "wine" to which any substance shall have been added, except as permitted

by Federal law and regulations and except pure fruit or vegetable products

derived from the same kind of fruit or vegetable from the juice of which the

wine was fermented, is hereby prohibited and declared to be a misdemeanor.

1942 Code § 2557-15; 1940 (41) 1872.

§ 4-224. Inspection of wines and regulation of containers therefor.

The Tax Commission shall provide for the inspection of all wines imported

into or offered for sale in this State, the expense thereof to be paid from

the proceeds of the wine tax. The Commission may also make regulations

as to the containers. in which wine may be sold at retail and to declare to be

"undesirable wine packages'' any wine sold in a container prohibited in such

regulations or any wine the sale of which is prohibited in §§ 4-222 or 4-223. The
offering for sale or sale in this State of any undesirable wine packages, as

declared by the Commission, under this section, is hereby prohibited and de-

clared to be a misdemeanor.

1942 Code § 2557-16; 1940 (41) 1782.

§ 4-225. Penalties for violation of article.

Any person who shall violate any provision of this article or any rule or

regulation promulgated by the Tax Commission under the authority of

this article shall, upon conviction thereof, be punished by a fine of not less than

one hundred dollars nor more than five hundred dollars or by imprisonment

for not less than thirty days nor more than six months, or both such fine

and imprisonment, in the discretion of the court. Any person convicted of

violating any of the provisions of this article or any rules or regulations

of the Tax Commission made under authority of this article shall forfeit

his permit to sell wine and shall not thereafter for a period of two years

be permitted to engage in any business taxable under the provisions of this

chapter.

1942 Code § 2557-17; 1940 (41) 1782.

§ 4-226. Administration and enforcement.

For the administration and enforcement of this article the Tax Commis-
sion may expend whatever amounts are necessary for salaries, supplies and
other expenses from the revenues collected by the Commission from beer

and wine. The Commission shall submit to the State Budget and Control

Board an itemized estimate of its needs and said Board shall approve the

amounts and order the transfer of such amounts to the appropriation ac-

counts of the Tax Commission.

1942 Code § 2557-18; 1940 (41) 1782.
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Article 4.

Construction and Operation of Breweries and Wineries.

§ 4-231. Construction and operation of brewery or winery.

Any person may construct, maintain or operate any brewery or winery

within this State for the production of any of the beverages legalized under

this chapter.

1942 Code § 2557-12; 1935 (39) 1211; 1936 (39) 1477.

§ 4-232. Permit and license tax.

Any person desiring to construct, maintain or operate a brewery or winery

under the provisions of this article shall first apply to the Tax Commission for

a permit so to do. Such application shall be in writing in such form as the

Commission may prescribe and such person so applying for such permit

shall be subject to the payment of an annual license tax upon each brewery and

on each commercial winery to be established and operated of one hundred dol-

lars which shall be paid to and collected by the Commission before a permit

is issued. But the owner and operator of any such winery who consumes

in the operation thereof only the fruits produced on his own farm or prem-

ises shall be subject to the payment of a license fee of only five dollars per

annum. Each and every license or permit shall expire on the thirty-first day of

December of each and every year. The fees charged for permits for the

operation of breweries and wineries, as provided herein, shall be prorated

quarterly on January 1st, April 1st, July 1st and October 1st of each year and

any brewer or commercial wine manufacturer commencing business during

one of these quarters shall be required to pay for the quarter in which busi-

ness is commenced and for the quarters during the remainder of the year but

no refund shall be made to a dealer who ceases business after securing a

permit.

1942 Code § 2557-12; 1935 (39) 1211; 1936 (39) 1477.

§ 4-233. Stamps to be affixed to products.

All wines and brewed products referred to in this article shall be stamped

by the manufacturer or producer in the manner provided by law for paying

the tax on soft drinks and at the rates provided in article 4 of chapter 10 of

Title 65. But a manufacturer or producer of beer or wine shall not be required

to affix the tax paid crowns or stamps to beer and wine intended to be sold

outside this State.

1942 Code § 2557-12; 1935 (39) 1211; 1936 (39) 1477.

§ 4-234. Rules and regulations of Commission.

The Tax Commission shall make rules and regulations for the operation of

breweries and commercial wineries authorized under this article. Such rules

and regulations after they are reduced to writing, filed with the Secretary

of State as required by law and mailed or otherwise delivered to a person

operating a brewery or winery shall have the force and effect of law and
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upon violation of any such rules and regulations the license or permit pro-

vided for herein shall be forthwith canceled and become null and void.

1942 Code §§2118-3, 2557-12; 1935 (39) 1211; 1936 (39) 1477; 1937 (40) 174.

§ 4-235. Operating without permit ; penalties.

Any person operating a brewery or winery without having secured a permit

from the Commission or after the same has been canceled by the Commis-
sion shall be guilty of a misdemeanor and, upon conviction, shall be fined

not less than one hundred dollars nor more than five thousand dollars or

imprisoned not more than one year, either or both.

1942 Code § 2557-12; 1935 (39) 1211; 1936 (39) 1477.

§ 4-236. Administration and enforcement of article.

For the purpose of administration and enforcement of this article so much
of article 2 of chapter 10 of Title 65, wherever applicable, is hereby adopted

and made a part hereof.

1942 Code § 2557-12; 1935 (39) 1211; 1936 (39) 1477.

CHAPTER 3.

Alcohol.

Article 1.

Sale and Use by Druggists.

Sec.

4-301. When wholesale druggist may sell;

monthly statement.
4-302. Sale and use by retail druggists.

4-303. Sale for medicinal purposes only up-

on physicians' prescriptions.

4-304. Form of such prescriptions.

4-305. When and how prescriptions may be
filled.

4-306. Sale for use in arts or scientific and
mechanical purposes.

4-307. Statement by purchaser; filing by
druggist.

4-308. Prescriptions and statements to be
recorded.

4-309. Record of sales; inspection of same.
4-310. Reports to court, etc.

4-311. Revocation of license for violation of

article.

Article 2.

Other Regulations.

Sec.

4-321. Manufacture of ethyl or methyl alco-

hol.

4-322. Eond.
4-323. Ethyl alcohol not to be sold in this

State unless denatured.

4-324. Alcohol manufactured hereunder not

to be used as beverage.
4-325. Regulation of shipment; storage in

warehouses.
4-326. Storing in warehouses required.

4-327. Record of shipments.
4-328. Forfeiture for violation of article.

4-329. Prima facie evidence of violation.

4-330. Disposition of forfeited property.

4-331. Importation of alcohol for manufac-
ture of soft drinks.

4-332. Sale of wood or denatured alcohol.

Article 1.

Sale and Use by Druggists.

§4-301. When wholesale druggist may sell; monthly statement.

Wholesale druggists may lawfully sell in wholesale quantities to retail

druggists and to public or charitable hospitals or to medical or pharma-
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ceutical colleges, and in no other way, pure alcohol for medical purposes

only or grain alcohol to be used by chemists or bacteriologists actually en-

gaged in scientific work and for such purposes only. Any such wholesale

druggist shall at the end of each month in which any such sales have been

made file with the clerk of the court of the county in which he does busi-

ness a statement in writing under oath giving the name of the purchaser,

the price paid, the date of sale and the quantity and character of the alco-

hol sold. If such wholesale druggist making such sale is not a resident of

this State then such statement shall be filed in the office of the clerk of

the court of the county in which the purchaser resides.

1942 Code § 1S64; 1932 Code § 1830; Cr. C. '22 § 821; Cr. C. '12 § 795; 1909 (26) 60.

Section not repealed.—This section was toxicating liquors for personal use. Mat-
not repealed by implication by 1915 act in- thews Co. v. Atlantic Coast Line R. Co.
tending to restrict the right to import in- 102 S. C. 494, 86 S. E. 1069.

§ 4-302. Sale and use by retail druggists.

Any retail druggist whose place of business is located in any of the in-

corporated towns or cities of this State and who is a registered or licensed

pharmacist or who regularly employs a registered or licensed pharmacist

may sell, in the manner set out in the article, upon filing a bond in the sum of

five thousand dollars to be approved by the clerk of the court of the county

in which such druggist does business, conditioned for a faithful observ-

ance of the provisions of this article, pure alcohol for medical purposes

only and grain alcohol to chemists and bacteriologists actually engaged

in scientific work and for such purposes only. But nothing herein con-

tained shall prevent such druggists from using alcohol in the compounding
of prescriptions or other medicines, the sale of which would not subject

him to the payment of a special tax required of liquor dealers by the gov-

ernment of the United States nor prevent such druggists from compound-
ing or selling medicinal preparations manufactured in accordance with for-

mulas prescribed by the United States pharmacopoeia and national formulary

which contain no more alcohol than is necessary to extract the medicinal

properties of the drugs contained in such preparations and no more alco-

hol than is necessary to hold the medicinal agents in solution and which

are manufactured and sold as medicines and not as beverages.

1942 Code § 1865; 1932 Code § 1831; Cr. C. '22 § 823; Cr. C. '12 § 796; 1909 (26) 60;

1935 (39) 325.

Cited in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

§ 4-303. Sale for medicinal purposes only upon physicians' prescriptions.

No sale of pure alcohol for medicinal purposes shall be made by any retail

druggist except upon the prescription of a regular practicing physician of this

State who, before writing such prescriptions, shall make an actual examina-

tion of the person for whom the prescription is issued.

1942 Code § 1866; 1932 Code § 1832; Cr. C. '22 § 824; Cr. C. '12 § 797; 1909 (26) 60.

Cited in Lambert v. Yellowley, 272 U. S. Co. v. Atlantic Coast Line R. Co., 102 S. C.

581, 47 S. Ct. 210, 71 L. Ed. 422; Matthews 494, 86 S. E. 1069.
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§ 4-304. Form of such prescriptions.

Any such prescription shall be substantially in the following form : "State

of South Carolina County. To druggist.

I , a regular licensed and practicing physician under

the laws of this State, do hereby certify that I have examined
,

a patient in my charge, and I do hereby prescribe for the use of said patient

alcohol. I further certify that the use of such alcohol is.

in my judgment, absolutely necessary to alleviate or cure the illness or disease

from which said patient is now suffering and that I am not interested in the

drug store to which this prescription is directed nor in the profits on the drugs

herein prescribed.

Dated M. D."

1942 Code § 1866; 1932 Code § 1S32; Cr. C. *22 § 824; Cr. C. '12 § 797; 1909 (26) 60.

Cited in Lambert v. Yellowley, 272 U. S. Co. v. Atlantic Coast Line R. Co., 102 S. C.

581, 47 S. Ct. 210, 71 L. Ed. 422; Matthews 494, 86 S. E. 1069.

§ 4-305. When and how prescriptions may be filled.

No prescription shall be filled except upon the day upon which it is issued

or the following da}' and no more than one-half pint of alcohol shall be sold

and delivered on any one prescription. When such prescription is filled it

shall not be refilled but shall be delivered to the druggist filling the same and

at the end of the month in which the same is filled it shall be filed by such drug-

gist in the office of the clerk of the court of the county in which such druggist

is engaged in business. No druggist who is also a practicing physician shall

fill his own prescription for pure alcohol nor shall it be filled at any drug store

in which such physician is financially interested. The delivery of such alco-

hol sold under such prescription shall be made only directly to the person for

whom such prescription is issued, to the physician, or to some one authorized

by the physician or in case of a minor to his parent, guardian, physician or

some one authorized by such physician.

1942 Code § 1867; 1932 Code § 1833; Cr. C. '22 § 825; Cr. C. '12 § 798; 1909 (26) 60.

Cited in Lambert v. Yellowley, 272 U. S. Co. v. Atlantic Coast Line R. Co., 102 S. C.

581, 47 S. Ct. 210, 71 L. Ed. 422; Matthews 494, 86 S. E. 1069.

§ 4-306. Sale for use in arts or scientific and mechanical purposes.

Any retail druggist whose place of business is located in any of the incor-

porated towns or cities of the State may lawfully sell alcohol in quantities

not greater than five gallons to be used in the arts or for scientific or me-

chanical purposes and such druggist may sell, in like quantities, to chemists

and bacteriologists engaged in scientific work and for such purposes only.

1942 Code § 1868; 1932 Code § 1834; Cr. C. '22 § 826; Cr. C. '12 § 799; 1909 (26) 60; 1935

(39) 325.

Stated in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

§ 4-307. Statement by purchaser; filing by druggist.

Any person desiring to purchase alcohol for any of the purposes set out

in § 4-306 shall sign a written printed statement giving his name, residence,
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occupation and the purpose for which he intends to use such alcohol and he

shall certify that the alcohol is purchased in good faith for such purpose and

no other. The druggist shall, at the end of each month, file with the clerk

of court of the county in which he is engaged in business all such statements,

with a certificate under oath that the statements contain a true statement of

all such sales.

1942 Code § 1869; 1932 Code § 1835; Cr. C. '22 § 827; Cr. C. '12 § 800; 1909 (26) 60.

Stated in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

i § 4-308. Prescriptions and statements to be recorded.

All statements and prescriptions required by this article to be filed in the

office of the clerk of court shall be recorded and properly indexed by him in

a book kept for that purpose which shall at all times be open for public in-

spection and a certified copy of such record, or the original statement or pre-

scription, with the certificate of the clerk of court indorsed thereon showing

that it has been recorded, shall be prima facie evidence of the facts recited

therein. For making such record the clerk of the court shall be entitled to

charge and collect for each prescription a fee of five cents and for each state-

ment, other than a prescription, a fee of fifteen cents, which shall be paid by

the party filing the same.

1942 Code § 1870; 1932 Code § 1837; Cr. C. '22 § 829; Cr. C. '12 § 802; 1909 (26) 60.

Stated in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

§ 4-309. Record of sales ; inspection of same.

In addition to the other requirements of this article all licensed and regis-

tered druggists selling alcohol by prescription shall keep a record thereof

which shall bear the true dates of the sales, the names of the persons to

whom sales were made and the names of physicians or surgeons upon whose

prescriptions sales were made. Such records shall be subject at all times

to the inspection of the solicitor of the district, the sheriff and other peace

officers of the county, the mayor and police officers of the city or town in

which the licensed and registered pharmacist's business is located and all

other persons.

1942 Code § 1871; 1932 Code § 1838; Cr. C. '22 § 830; Cr. C. '12 § 803; 1909 (26) 60.

Cited in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

§4-310. Reports to court, etc.

Each druggist making any such sales shall be required to report, under

oath, to the circuit judge presiding at each term of court of the county in

which the druggist is engaged in business a true statement of such facts and

also file on Monday morning of each week a list of the alcohol sold by him,

to whom sold and by what physician prescribed with the chief of police and
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the mayor or intendant of the municipality and post one copy in some public

place in such municipality.

1942 Code § 1871; 1932 Code § 1838; Cr. C. '22 § 830; Cr. C. '12 § 803; 1909 (26) 60.

Cited in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

§ 4-311. Revocation of license for violation of article.

Any druggist or physician who violates in any way the provisions of this

article shall, in addition to the punishment herein provided, have his license

revoked for a period of not more than one year for each offense.

1942 Code § 1879; 1932 Code § 1848; Cr. C. '22 § 839; Cr. C. '12 § S12; 1909 (26) 64.

Cited in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

Article 2.

Other Regulations.

§ 4-321. Manufacture of ethyl or methyl alcohol.

Any person may manufacture ethyl and methyl alcohol from sawdust, slabs

or any other wood substance or from molasses.

1942 Code § 1872; 1932 Code § 1839; Cr. C. '22 § 831; Cr. C. '12 § 804; 1909 (26) 64; 1910

(26) 570; 1918 (30) 780.

Cited in Matthews Co. v. Atlantic Coast
Line R. Co., 102 S. C. 494, 86 S. E. 1069.

§4-322. Bond.

Any person engaging in the manufacture of alcohol under the provisions

of this article shall enter into a bond to the State in the sum of ten thousand

dollars, with surety, to be approved by the Governor, conditioned for the

faithful observance of and compliance with all the provisions of this article.

The Attorney General and the circuit solicitors, whenever any provision of

this article is violated, shall sue in any county in this State for the penalty

of such bond for the benefit of the State.

1942 Code § 1877; 1932 Code § 1844; Cr. C. '22 § 836; Cr. C. '12 § 809; 1910 (26) 570.

§ 4-323. Ethyl alcohol not to be sold in this State unless denatured.

No person engaged in the manufacture of ethyl alcohol as provided in

§ 4-321 shall sell the same in this State unless it is denatured but such person

may ship the same undenatured to any place without the State for use for

manufacturing purposes and in the sciences and arts.

1942 Code § 1873; 1932 Code § 1840; Cr. C. '22 § 832; Cr. C. '12 § 805; 1910 (26) 570.

§ 4-324. Alcohol manufactured hereunder not to be used as beverage.

No alcohol manufactured under the provisions of this article shall be used

as a beverage or for medicinal purposes.

1942 Code § 1873; 1932 Code § 1840; Cr. C. '22 § 832; Cr. C. '12 § 805; 1910 (26) 570.
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§ 4-325. Regulation of shipment; storage in warehouses.

Ethyl alcohol manufactured under the provisions of this article shall not

be shipped to any point within this State unless it has been denatured and

may be shipped to points without this State only in the manner provided in

this section. Such alcohol may be carried from such warehouse as may be au-

thorized under the provisions of this article and delivered to a common car-

rier and forthwith shipped to its destination without this State. Such alcohol

may also be transported to another bonded warehouse without this State

when such shipment is made under bond, as required by the United States

revenue laws.

1942 Code § 1874; 1932 Code § 1841; Cr. C. '22 § 833; Cr. C. '12 § 806; 1910 (26) 570.

§ 4-326. Storing in warehouses required.

Any person manufacturing any alcohol under the provisions of this article

shall, while such alcohol remains in this State, store and keep the same in a

general United States bonded warehouse or in another warehouse and file with

the Secretary of State a declaration setting forth the exact location, descrip-

tion and dimension of each and every such warehouse used and to be used

for such purpose. It shall be unlawful to store or keep any alcohol manufac-

tured under the provisions of this article in any other place than such as

may be described in the declaration above provided for.

1942 Code § 1876; 1932 Code § 1843; Cr. C. '22 § 835; Cr. C. '12 § 808; 1910 (26) 570.

§ 4-327. Record of shipments.

A record shall be kept which shall show the quantity of alcohol manufac-

tured, the quantity transported or shipped and to whom and where shipped.

Such record shall be subject to the inspection of any attorney representing

this State.

1942 Code § 1875; 1932 Code § 1842; Cr. C. '22 § 834; Cr. C. '12 § 807; 1910 (26) 570.

§ 4-328. Forfeiture for violation of article.

If any person manufacturing alcohol under the provisions of this article

shall sell or consent to be used as a beverage, either within or without this

State, any ethyl alcohol so manufactured or shall violate the provisions of

this article in any respect he shall forfeit to the State all property within this

State connected with and incident to the manufacture of such alcohol. The
Attorney General and the solicitors shall institute an action in any court

of competent jurisdiction in any county of this State which the Attorney

General or solicitor may select for determining whether the provisions of

this article have been violated and whether the property has been thereby

forfeited to the State.

1942 Code § 1877; 1932 Code § 1844; Cr. C. '22 § 836; Cr. C. '12 § 809; 1910 (26) 570.

§ 4-329. Prima facie evidence of violation.

It shall be prima facie evidence of the violation of the provisions of this

article if any ethyl alcohol so manufactured and not denatured shall be found

within this State and not in the custody of a United States revenue officer
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or not in course of shipment to some point in another State. But a reason-

able time shall be allowed for conveying the alcohol directly from a ware-

house to a common interstate carrier.

1942 Code § 1877; 1932 Code § 1844; Cr. C. '22 § 836; Cr. C. '12 § 809; 1910 (26) 570.

§ 4-330. Disposition of forfeited property.

Any and all property forfeited under the provisions of this article shall be

delivered to the State Budget and Control Board.

1942 Code § 1878; 1932 Code § 184S; Cr. C. '22 § 837; Cr. C. '12 § 810; 1910 (26) 570.

§ 4-331. Importation of alcohol for manufacture of soft drinks.

Any person manufacturing in this State ginger ale or similar soft drinks in

which there is an alcoholic ingredient not exceeding one-third of one per

cent may import alcohol into this State or order and receive the same from

another State in quantities not exceeding ten gallons, for which no permit

shall be required. But such person shall first file with the clerk of court of

the county in which his manufacturing plant is located a bond with an ap-

proved surety company as surety in the sum of one thousand dollars, to be

forfeited to the State upon proof of misuse of such alcohol or disposition of it

otherwise than as contemplated in this section for the manufacture of such

product. The solicitor shall bring action upon such bond upon information

or belief, as he may see fit.

1942 Code § 1897; 1932 Code § 1893; Cr. C. '22 § 880; 1917 (30) 69.

§ 4-332. Sale of wood or denatured alcohol.

Nothing in this article shall prevent the sale of wood or denatured alcohol.

1942 Code § 1872; 1932 Code § 1839; Cr. C. '22 § 831; Cr. C. '12 § 804; 1909 (26) 64;

1910 (26) 570; 1918 (30) 780.

CHAPTER 4.

Nuisances, Enforcement and Other Miscellaneous Provisions.

Article 1. Article 2.

Nuisances. Enforcement and Other General

c_c
Provisions.

4-401. Unlawful sale, etc., of alcoholic liq- Sec.

uors a common nuisance. 4-411. Sale of alcoholic liquors and bever-
4-402. Resorts for drinking declared nuis- ages not properly branded; confis-

ance. cation.

4-403. Warrant for arrest and search war- 4 .412 . Debt contracted for transporting or
rant; seizure. sellinc illicit liquors void.

4-404. Arrest and trial. ,,- ~ . , .. , .

a jnc t • •• 4-413. fersons violating law may be ar-
4-405. Injunction. . . ... .

6 J

a \nc r l j- / • i *• rested without warrant.
4-406. Contempt proceedings for violation

of order. 4-414. How search warrants may be issued.

4-407. Custody of liquors, etc., seized; no 4-415. Affidavits for search warrants to set

damages for detention. fortn sources of information.

4-408. Failure of solicitor to perform duty. 4-416. Interference with officers forbidden.
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Sec.

4-417. Punishment for violations of law in

cases not specifically prescribed.

4-418. Suspension of officers neglecting

duty.

Article 3.

Local Enforcement Provisions.

4-419. Sheriffs to report seizures in certain

counties.

Sec.

4-420. Destruction of liquors seized by rural

police in Chester County.
4-421. Confiscation of contraband materials

in Florence County.
4-422. Reports of seizures in Laurens Coun-

ty.

4-423. Enforcement and sale of contraband
supplies in Marlboro County.

Article 1.

Nuisances.

§ 4-401. Unlawful sale, etc., of alcoholic liquors a common nuisance.

The unlawful sale, barter, exchange, storage and keeping in possession

in this State of any spirituous, malt, vinous, fermented, brewed (whether

lager or rice beer) or other liquors or beverages or any compound or mix-

ture thereof which contains alcohol and is used as a beverage is hereby de-

clared a common nuisance.

1942 Code § 1880; 1932 Code § 1853; Cr. C'22 § 844; Cr. C. '12 § 817; Cr. C. '02 § 555;

1893 (21) 430; 1894 (21) 731; 1896 (22) 123; 1897 (22) 532; 1910 (26) 572.

Common-law and statutory offense may
be joined.—The common-law offense of this

section may be joined with the statutory

offense of § 4-402 where the offenses

charged are of the same character and
spring from the same transaction. State v.

Lee, 203 S. C. 536, 28 S. E. (2d) 402.

§ 4-402. Resorts for drinking declared nuisance.

All places where persons are permitted to resort for the purpose of drink-

ing alcoholic liquors or beverages are hereby declared nuisances and the keep-

er or manager of such places, upon conviction, shall be punished for a first

offense by imprisonment at hard labor for not less than six months nor more
than two years and for any subsequent offense for a term of not less than a

year nor more than five years. But any circuit judge may, in his discretion,

suspend all of such imprisonment except thirty days for the first offense

and sixty days for a subsequent offense upon such terms and conditions as

he may see fit to impose.

1942 Code § 1881; 1932 Code § 1854; Cr. C. '22 § 845; Cr. C. '12 § 818; 1907 (25) 473.

Cross reference.—See note to § 4-401.

Prosecution under this section involves

statutory nuisance.—Charge that prosecu-
tion for maintaining nuisance involved stat-

utory, not common-law, nuisance, was prop-
er. State v. Johnson (S. C), 156 S. E. 351.

And to constitute such nuisance resort

need not be open to public.—To constitute

a nuisance it is not essential to render such
a place a nuisance that the public, or even
a considerable portion of it, be admitted or

enticed there to drink intoxicants, but it is

sufficient if some "persons" are permitted to

resort there for such purpose. State v. City

Club, 83 S. C. 509, 65 S. E. 730.

Nor need acts complained of be done in

defendant's presence.—Error, if any, in ad-

mitting testimony regarding acts at defend-

ant's business place in defendant's absence

is harmless under evidence raising inference

that defendant, charged with maintaining

nuisance, knew thereof. State v. Johnson
(S. C), 156 S. E. 351.

Wife is presumed coerced where prose-

cuted with husband.— In prosecution of hus-

band and wife for maintaining nuisance

where liquor was drunk, in violation of this

section, there is presumption that wife, by
allowing drinking to take place in presence

of her husband, was coerced, but this is re-
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buttable presumption. State v. McMillan, of this section, refusal of charge that wife
144 S. C. 121, 142 S. E. 236. was not guilty unless she was keeper or

But it is not error to refuse to instruct manager jointly of place alleged to be nui-

that husband is presumed owner of intoxi- sance was proper, since both or either of

cants.— In a prosecution of husband and defendants might have been convicted as

wife for maintaining a nuisance where liq- keeper or manager. State v. McMillan, 144

uor was allowed to be drunk, in violation S. C. 121, 142 S. E. 236.

of this section, refusal of charge that intoxi- But it must be shown that wife acted de-

cating liquors found on premises were pre- liberately.—In a prosecution of husband and
sumed to belong to husband was not error, wife for maintaining nuisance where liquor

for though it states a sound proposition of was drunk, in violation of this section, wife

law, it was not pertinent to the case. State cannot be convicted under testimony show-
v. McMillan, 144 S. C. 121, 142 S. E. 236. ing joint offense, unless evidence shows that

And either husband or wife or both may she participated freely and deliberately in

be convicted.—In a prosecution of husband the act. State v. McMillan, 144 S. C. 121,

and wife for maintaining a nuisance where 142 S. E. 236.

liquor was allowed to be drunk, in violation

§ 4-403. Warrant for arrest and search warrant ; seizures.

Any person may go before any magistrate in the county and swear out an

arrest warrant on personal knowledge or on information and belief charging

such a nuisance, giving the names of witnesses against the keeper or manager
of such place and his aids and assistants, if any. Such magistrate shall direct

such arrest warrant either to the sheriff of the county or to any special con-

stable commanding the defendant to be arrested and brought before him to

be dealt with according to law and shall issue a search warrant in which

the premises in question shall be particularly described, commanding such

sheriff or constable to search thoroughly the premises in question and to

seize all alcoholic liquors found thereon, to seize all vessels, bar fixtures,

screens, bottles, glasses and appurtenances apparently used or suitable for

use in retailing liquors, to make a complete inventory thereof and to deposit

the same with the sheriff. All liquors so seized shall, if no action to recover

them is begun within thirty days after such seizure or if such an action be begun

and the judgment of the court be adverse to the plaintiff, be destroyed pub-

licly by the sheriff of the county.

1942 Code § 1882; 1932 Code § 1855; Cr. C. '22 § 846; Cr. C. '12 § 819; Cr. C. '02 § 578.

Cited in State v. Williams, 79 S. C. 101,

60 S. E. 229.

§ 4-404. Arrest and trial.

Under the arrest warrant the defendant shall be arrested and brought be-

fore such magistrate and the case shall be disposed of as in case of other

crimes, except that when the magistrate commits or binds over the parties

for trial to the next term of court of general sessions for the county he shall

make out every paper in the case in duplicate and file one with the clerk of

the court for the county and immediately transmit the other to the solicitor of

the circuit.

1942 Code § 1882; 1932 Code § 1855; Cr. C. '22 § 846; Cr. C. '12 § 819; Cr. C. '02 § 578.

Injunction proceedings inadmissible in dence a suit in equity brought under § 4-405.

criminal action.— In a criminal action under State v. Weil, 83 S. C. 478, 65 S. E. 634.

this section, it was error to admit as evi-
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§ 4-405. Injunction.

Upon receipt of any such paper the solicitor shall at once apply to any cir-

cuit judge at chambers within that circuit or to the nearest circuit judge

if there be none in that circuit for an order or injunction restraining the de-

fendants, their servants or agents, from keeping, receiving, bartering, selling

or giving away any alcoholic liquors until the further order of the court or

perpetually after hearing after notice to the defendant. Such circuit judge

shall grant the restraining order or injunction without requiring a bond or

undertaking upon the hearing or receipt by him of the papers from the court

of the magistrate by the hands of the solicitor. Any violation of such re-

straining order or injunction shall be deemed a contempt of court and pun-

ished as such by the judge or court or any other circuit judge, as for the vio-

lation of an order of injunction.

1942 Code § 1882; 1932 Code § 1855; Cr. C. '22 § 846; Cr. C. '12 § 819; Cr. C. '02 § 578.

When injunction should issue.—An in- But there must be showing of knowledge.
junction against a liquor nuisance should —Allegation that person owned a building

issue, if the petitioner has made out a case in which alleged nuisance is kept does not
and the place is not abandoned until the make act a prima facie showing that he was
eve of the hearing. State v. City Club, 83 permitting use of property for the mainte-

S. C. 509, 65 S. E. 730. nance of a public nuisance, where there was
Landlord as well as tenant may be en- no showing of knowledge. State v. Union

joined.—Where certain premises are being Social Club, 82 S. C. 142, 63 S. E. 545.

used for the purpose of drinking alcoholic Denial of allegations necessary for jury

beverages with the knowledge of the land- trial.—Where the facts alleged to constitute

lord, both he and tenant may be enjoined a nuisance are not denied in the answer of

in a proceeding under this section. State respondents, there is no right to a trial by
v. New Charleston Hotel Co., 80 S. C. 120, jury. State v. Palmetto Bowling Club, 80

61 S. E. 207; State v. Argyle Hotel Co., S. C. 114, 61 S. E. 209.

80 S. C. 119, 61 S. E. 209; State v. Charles- Injunction proceedings inadmissible in

ton Turnverein Society, 80 S. C. 116, 61 criminal action.— It was error to admit as

S. E. 209; State v. Carroll, 80 S. C. 117, 61 evidence a suit in equity brought under this

S. E. 209; State v. German Rifle Club, 80 section in a criminal action brought under
S. C. 126, 61 S. E. 208; State v. Schiaderessi, § 4-404. State v. Weil, 83 S. C. 478, 65

80 S. C. 115, 61 S. E. 210; State v. Riddock, S. E. 634.

80 S. C. 118, 61 S. E. 210. Applied in State v. Chicco, 82 S. C. 122,

63 S. E. 306.

§ 4-406. Contempt proceedings for violation of order.

Any person violating the terms of any restraining order granted in such pro-

ceedings shall be punished for contempt by a fine of not less than two hun-

dred dollars nor more than one thousand dollars and by imprisonment not

less than ninety days nor more than one year. In contempt proceedings aris-

ing out of the violation of any injunction granted under the provisions of

this article the court or, in vacation, any judge thereof shall have power to

try summarily and punish the party guilty as required by law. The affidavits

upon which the attachment for contempt issues shall make a prima facie case

for the State. At the hearing upon the charge for contempt evidence may be

oral or in the form of affidavits, or both. The defendant shall not necessarily

be discharged upon his denial of the fact stated in the moving papers. The
clerk of court shall upon the application of either party, issue subpoenas for

witnesses and, except as above set forth, the practice in such contempt pro-
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ceedings shall conform as nearly as possible to the practice in the court of

common pleas.

1942 Code § 1882; 1932 Code § 1855; Cr. C. 12 § 846; Cr. C. '12 § 819; Cr. C. '02 § 578.

§ 4-407. Custody of liquors, etc., seized ; no damages for detention.

Liquors seized as hereinbefore provided and the vessels containing them
shall not be taken from the custody of the officers in possession of the same by

any writ of replevin or other process. No suit shall lie for damages alleged

to arise by seizure and detention of liquors ui^der this article.

1942 Code § 1882; 1932 Code § 1855; Cr. C. '22 § 846;' Cr. C. '12 § 819; Cr. C. '02 § 578.

Action will lie for malicious and willful action against an officer will lie under these

seizure of liquor.—The provision in this conditions unless the General Assembly has

section as to damages is without effect provided another remedy which was in-

where there is willful and malicious seizure tended to be exclusive. Smith v. Lafar, 67

of liquor imported for personal use, and an S. C. 491, 46 S. E. 332.

§ 4-408. Failure of solicitor to perform duty.

When any solicitor neglects or refuses to perform any duty or to take any

steps required of him by any provision of this article the Attorney General,

on his own motion or by request of the Governor, shall, in person or by an

assistant, proceed to the locality and perform such neglected duty and take

such steps as are necessary in the place of such solicitor. At his discre-

tion he may cause a prosecution to be instituted not only in the matter so

neglected but also against the solicitor for malfeasance or misfeasance in of-

fice, for official misconduct, or for other charges justified by facts and may
pursue the prosecution to the extent of a conviction and dismissal from office

of any such solicitor. And in such event the Attorney General may appoint

one or more additional assistants who shall each have while actually employed

the same compensation, to be paid from the litigation fund of the Attorney

General. Any duty herein imposed upon a solicitor may be performed with

equal force and effect by the Attorney General or other person authorized by

him to perform such duty.

1942 § 1882; 1932 Code § 1855; Cr. C. '22 § 846; Cr. C. '12 § 819; Cr. C. '02 § 578.

Article 2.

Enforcement and Other General Provisions.

§4-411. Sale of alcoholic liquors and beverages not properly branded; con-

fiscation.

It shall be unlawful for any person to sell or otherwise introduce into com-
merce any alcoholic liquors or non-alcoholic and non-intoxicating beverages,

legalized under the provisions of this title, unless labeled in accordance with

the provisions of the Federal Alcoholic Administration Act and rules and

regulations promulgated thereunder. Any violation of the provisions of this

section shall subject the alcoholic liquors or nonalcoholic and nonintoxicating

beverages found in the possession of any person so violating this section

to seizure, confiscation and sale, as is provided in § 4—111.

1942 Code § 1860; 1935 (39) 325; 1939 (41) 303.
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§4-412. Debt contracted for transporting or selling illicit liquors void.

Any note or other evidence of indebtedness contracted in the sale or trans-

portation of illicit liquors is declared to be absolutely null and void, nor shall

any action or suit for the recovery of the same be entertained in any court

in this State.

1942 Code § 1888; 1932 Code § 1864; Cr. C. '22 § 852; Cr. C. '12 § 829; Cr. C. '02 § 582;
1896 (22) 127; 1897 (22) 520; 1898 (22) 805; 1901 (23) 705; 1935 (39) 325.

Cited in Monumental Brewing Co. v.

Whitlock, 111 S. C. 198, 97 S. E. 56^tate
v. Messervy, 86 S. C. 503, 68 S. E. 766.

§ 4-413. Persons violating law may be arrested without warrant.

Any person detected in the act of violating any of the provisions of this

title shall be liable to arrest without warrant, provided a warrant be pro-

cured within a reasonable time thereafter.

1942 Code § 1890; 1932 Code § 1866; Cr. C. '22 § 854; Cr. C. '12 § 831; Cr. C. '02 § 590;

1896 (22) 127; 1897 (22) 526; 189S (22) 805; 1901 (23) 705.

This section is constitutional. Elrod v. and warrants were thereafter obtained, the

Moss, 278 F. 123. whiskey could be admitted as evidence.

And has not been repealed.—See Elrod State v. McMillan, 170 S. C. 182, 170 S. E.

v. Moss, 278 F. 123. 143.

So that officer may arrest one detected Officers may arrest without warrant oc-

in act of violating law.—Under this section, cupants of automobile upon discovery of

an arrest can be made without a warrant whisky therein.—Where police officers dis-

by an officer detecting one in the act of cover unconcealed whiskey in an automo-
violating the law but such officer must have bile without making a search therefor, and
direct personal knowledge, through his hear- liquor is being unlawfully transported, an

ing, sight or other sense, of the commis- arrest of the occupants of the automobile
sion of the crime by the accused. Elrod without warrant is not violative of S. C.

v. Moss, 278 F. 123. Const., Art. 1, § 5. protecting citizens from
And evidence obtained by such arrest is unlawful arrest, the occupants having been

admissible.—Where officers without war- discovered in the act of violating law against

rant obtained whiskey from accused under transportation of liquor. State v. Quinn,
threat of having her searched, and they had 111 S. C. 174, 97 S. E. 62.

reason to believe she was violating the law,

§ 4-414. How search warrants may be issued.

Upon affidavit, which may be on information and belief, to the effect that

contraband liquor is being unlawfully concealed, kept or stored in any place

a search warrant may be issued by any magistrate of the county empowering

any officer or person who may be deputized to enter such place by day or

night and to search the premises for the purpose of seizing such contraband

liquors therein concealed, kept or stored. Such liquor, when so seized, shall

be disposed of as herein provided for the disposition of unlawful liquors.

But no dwelling house shall be searched in the nighttime.

1942 Code § 1889; 1932 Code § 1865; Cr. C. '22 § 853; Cr. C. '12 § 830; 1907 (25) 472.

Stated in State v. Cook, 204 S. C. 295,

28 S. E. (2d) 842.

§ 4-415. Affidavits for search warrants to set forth sources of information.

Whenever in this title it is provided that a search warrant shall issue upon

an affidavit based on information and belief the affidavit shall contain a state-
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ment setting forth the sources of information and the facts and grounds of

belief upon which the affiant bases his belief.

1942 Code § 1893; 1932 Code § 1869; Cr. C. '22 § 857; Cr. C. '12 § 836; Cr. C. '02 § 599;

1896 (22) 127; 1897 (22) 526 1898 (22) 805; 1901 (23) 705.

Applied in State v. Harrell, 142 S. C. 17, Cited in State v. Prescott, 125 S. C. 22,

140 S. E. 256; State v. Du Pre, 134 S. C. 117 S. E. 637.

268, 131 S. E. 419.

§ 4-416. Interference with officers forbidden.

Any interference by any person with, obstruction or resistance of, or abusive

language to, any officer or person in the discharge of his duties enjoined under

this title or the use of abusive language by any such officer or person to any

other person shall be deemed a misdemeanor and the person so offending

shall, upon conviction, be punished by a fine of not less than one hundred

dollars nor more than five hundred dollars or imprisonment for a term of

not less than three months nor more than twelve months.

1942 Code § 1892; 1932 Code § 1868; Cr. C. '22 § 856; Cr. C. '12 § 833; Cr. C. '02 § 586;

1896 (22) 127; 1897 (22) 526; 1898 (22) 805; 1901 (23) 705.

§4-417. Punishment for violations of law in cases not specifically prescribed.

Upon conviction of any person for the violation of any provision of this

title, when punishment is not provided for, such person shall be fined not less

than one hundred dollars or imprisoned at hard labor not less than three

months, in the discretion of the court.

1942 Code § 1894; 1932 Code § 1870; Cr. C. '22 § 858; Cr. C. '12 § 839; 1907 (25) 472.

Applied in State v. Tooley, 107 S. C. 408, Cited in Ex parte Klugh, 132 S. C. 199,

93 S. E. 132. 128 S. E. 882.

§ 4-418. Suspension of officers neglecting duty.

Any constable, deputy constable or magistrate who shall neglect or refuse

to perform the duties required by this title shall be subject to suspension by
the Governor.

1942 Code § 1895; 1932 Code § 1871; Cr. C. '22 § 859; Cr. C. '12 § 841; Cr. C. '02 § 585.

Inclusion of sheriff in this section held S. C. 87, 87 S. E. 436. (At the time of this

unconstitutional, as the legislature is with- decision a sheriff was one of the officers

out power to authorize the indefinite sus- mentioned.—Ed. note.)

pension of a sheriff. State v. Hough, 103

Article 3.

Local Enforcement Provisions.

§ 4-419. Sheriffs to report seizures in certain counties.

The sheriff of Allendale County and the sheriff and all other peace officers

of Anderson County are hereby required to make to the clerks of court of said

respective counties, on the first day of each month, a report of all intoxicating

liquors seized and confiscated during the preceding month, specifying the

amount seized in each case and the name of the person from whom such seiz-

ure was made. The clerks of court of said counties are hereby required to
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record in a book to be secured for that purpose the report of the sheriff or

other peace officer required to be filed as directed in this section. It shall be
deemed a misdemeanor for any officer wilfully to fail to comply with the

terms of this section and, upon conviction thereof, he shall be fined not less

than one thousand dollars or be confined upon the public works of the county

for not more than twelve months.

1942 Code §§ 1885, 1886; 1932 Code §§ 1861, 1862; 1923 (33) 509, 514.

§ 4-420. Destruction of liquors seized by rural police in Chester County.

The rural police of Chester County shall report in writing to the rural police

commission of the county within twenty-four hours after seizure the amount
of all illegal alcoholic liquor seized by them and the name of the person from

whom it was seized. The commission shall in its annual report include the

amount, or approxiate amount, of all alcoholic liquors received as aforesaid

and the name of the person or persons from whom they were seized.

1942 Code § 3793-1; 1932 Code § 3797; 1930 (36) 1662; 1935 (39) 325.

§ 4-421. Confiscation of contraband materials in Florence County.

The county police of Florence County shall confiscate for the benefit of the

county all sugar, meal, molasses and other useful materials or paraphernalia

used for or in connection with the manufacture of contraband liquors. Such
material shall be delivered to the governing body of the county and utilized

for the benefit of the county or sold and the proceeds turned into the county

treasury for ordinary county purposes.

1942 Code § 3797-6; 1932 Code § 3803; 1928 (35) 1870.

Quoted in Trammell v. Fidelity, etc., Co.,

45 F. Supp 366.

§ 4-422. Reports of seizures in Laurens County.

The deputy sheriff in Laurens County shall deliver to the sheriff all alcoholic

liquors and beverages seized by him within twenty-four hours after such

seizure and file a report with the sheriff stating the date and from whom such

seizure was made and the amount seized. The sheriff upon the delivery of

such alcoholic liquors and beverages shall issue to the person making the de-

livery a receipt for same, stating the amount received. The deputy sheriff

shall turn over to the grand jury all receipts received from the sheriff for the

alcoholic liquors and beverages delivered to the sheriff. Such receipts shall be

delivered to the foreman of the grand jury on the first day of each term of the

court of general sessions for Laurens County and the amount of whiskey or

alcoholic beverages seized shall correspond to the receipts issued. Any viola-

tion of the provisions of this section shall constitute a misdemeanor and, upon

conviction thereof, the person found guilty shall be fined or imprisoned within

the discretion of the court.

1942 Code § 1887; 1932 Code § 1863; 1923 (33) 739; 1933 (38) 10.

§ 4-423. Enforcement and sale of contraband supplies in Marlboro County.

The sheriff of Marlboro County and his deputy shall perform all the duties
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formerly devolving upon constables appointed under the laws relating to the

traffic in alcoholic, vinous, spirituous or other intoxicating liquors and shall

have and exercise all the powers conferred upon peace officers within this

State.

1942 Code §§ 3552-6, 3804-1; 1932 Code §§ 1960, 3482, 3808; Cr. C. '22 § 942; Cr. C. '22

§ 15; Cr. C. '12 §§ 16, 978; 1910 (26) 725; 1927 (35) 970; 1933 (38) 483.
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Title 5.

Amusements and Athletic Contests.*

Chap. 1. Circuses, Carnivals and Other Traveling Shows, §§ 5-1 to 5-19.

2. Motion Pictures, etc., §§ 5-101 to 5-104.

3. Horse Racing, §§ 5-201 to 5-204.

4. Prize Fighting and Boxing, §§ 5-301 to 5-308.

5. Endurance Contests, §§ 5-401 to 5-402.

6. Pool and Billiards, §§ 5-501 to 5-521.

7. Dance Halls, Slot and Music Machines, etc., §§ 5-601 to 5-678.

8. Charleston Municipal Stadium Commission, §§ 5-701 to 5-708.

CHAPTER 1.

Circuses, Carnivals and Other Traveling Shows.**

Sec. Sec.

5-1. Carnivals and traveling tent shows 5-11. Carnivals must not have gambling de-

prohibited, vices, etc.

5-2. Same; certain local exceptions. 5-12. Same; local provision.

5-3. Same; other local exceptions. 5-13. Limitation on time for circus licenses.

5-4. Same; Anderson County. 5-14. Penalties for violating certain sec-

5-5. Same; Clarendon County. tions.

5-6. Same; Darlington County. 5-15. Blank.

5-7. Same; city of Camden. 5-16. Jurisdiction of certain offenses in York
5-8. Same; Horry County. County.
5-8.1. Same; Laurens County. 5-17. Exhibiting within five miles of agri-

5-8.2. Same; Lee County. cultural fair.

5-9. Same; Marion and Williamsburg 5-18. Agent for service of process.

Counties. 5-19. Circuses and traveling shows to main-
5-10. Same; Union County. tain separate entrances for race,.

§ 5-1. Carnivals and traveling tent shows prohibited.

No carnivals, except carnivals at State and county fairs, and no other travel-

ing shows exhibiting under tents, except circuses, chautauquas and dog and

pony shows, shall be allowed to exhibit within this State.

* As to parks and playgrounds generally, see Title 51. As to public sports prohibited

on Sunday, see § 64-1. As to county fairs generally, see §§ 14-651 to 14-687. As to deputy
sheriffs for fairs, circuses, public meetings, parks and other places of amusements, see

§§ 53-121 to 53-135. As to stairways and exits in theatres and other places of public

assemblage, see § 47-1256. As to admissions tax, see §§ 65-801 to 65-822. As to tax

on theatrical shows, carnivals, etc., see §§ 65-961 to 65-972.
** As to service of process on circus or other traveling shows, see § 10-432. As to

vagrants, see § 16-565. As to swindling, see § 16-566. As to cockfighting being a mis-

demeanor, see § 16-567. As to the offense of fortune telling, etc., see § 16-572. As to

gambling, lotteries, etc., see §§ 16-501 to 16-518. As to when gambling room may be
broken open, see § 17-257.
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1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §§ 5177. 5178. 5181-5186; Cr. C. '22

§§ 247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

100, 224. 256, 331: 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)

266, 388, 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§ 5-2. Same ; certain local exceptions.

The provisions of § 5-1 shall not apply within the limits of Aiken, Allen-

dale, Barnwell, Berkeley, Calhoun, Chester, Clarendon, Florence, Greenville, Green-

wood, Hampton, Marlboro, Newberry, Orangeburg, Pickens, Richland, Saluda,

Spartanburg and Sumter Counties.

Carnivals and tent shows shall be permitted to exhibit in said counties

without license when they exhibit under the auspices of a regularly established

post of the American Legion in the county in which such exhibitions are had
;

provided, that the arrangement between any such carnival or tent show and

the Legion post under whose auspices it exhibits shall have been made at least

three days before the commencement of any such exhibition.

Nothing herein contained shall be construed to relieve any person from

the payment of the license tax on admissions imposed by article 7 of chapter

10 of Title 65.

1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §5 5177, 5178, 5181-5186; Cr. C. '22

§§ 247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)

266, 388. 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§ 5-3. Same ; other local exceptions.

The provisions of § 5-1 shall not apply to the counties of Bamberg, Beau-

fort, Georgetown, Greenville, Lancaster and Orangeburg during the time that

any celebration, fair or amusement is held in any of said counties under the

sponsorship of:

(1) The American Legion in Bamburg, Beaufort, Georgetozvn and Lancaster

Counties

;

(2) The volunteer fire department in the city of Beaufort or the counties of

Bamberg or Orangeburg;

(3) Any eleemosynary association in GreccnviUe County ; or

(4) The Veterans of Foreign Wars in Georgetozvn county.

But no such organization shall have the right to exhibit any such carnival

or show in Greenville Count}' during the time or within thirty days immediate-

ly preceding the opening of a county fair or for a period of three days after

the closing of any such fair.

Any carnival exhibiting annually in Greenville County under the auspices of

the Greenville County Fair Association, Incorporated, during the actual show-

ing of said county fair, shall be exempt from paying any license imposed upon

carnivals by the county of Greenville.

1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §§ 5177, 5178. 5181-5186; Cr. C. '22

§§ 247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) ISO; 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)

266. 388. 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632,
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§ 5-4. Same ; Anderson County.

The prohibition of carnivals and tent shows provided by the terms of § 5-1

shall not apply to Anderson County or any city or town therein. In said coun-

ty and in any city or town within said county the local authorities may pro-

vide and promulgate rules and regulations for the issuance of a license to any

carnival or tent show desiring to put on an exhibition. County, city and

town authorities may require all such carnivals or tent shows desiring to give

exhibitions to provide a cash or surety bond of not less than five hundred

dollars conditioned for the faithful performance and compliance with all

county, city and town health and safety regulations and any other such reg-

ulations pertaining to such exhibitions. The Anderson County Board of Health

may promulgate such regulations as it deems advisable for the health and

safety of the citizens of the county and shall cooperate with all city and town
authorities in the enforcement of all count)' and local regulations pertaining

to such exhibitions. Upon violation of any of these rules and regulations,

the county board of health may revoke the license of any such show and its

bond shall be forfeited to the county or local authorities.

1942 Code §6333; 1932 Code §6333; Civ. C. '22 §§5177, 5178, 5181-5186: Cr. C. '22

§§247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1939 (41) 532; 1950 (46)

2206.

§5-5. Same ; Clarendon County.

The provisions of § 5-1 shall not apply in Clarendon County when any

such carnival or tent show is exhibiting under the auspices of the regularly

established post of the American Legion which is the nearest to the place

where such carnival or tent show is exhibiting and any such carnival or tent

show shall be permitted to exhibit without license. But nothing herein con-

tained shall be construed to relieve any person from the payment of the li-

cense tax on admissions imposed by article 7 of chapter 10 of Title 65.

1948 (45) 1632.

§ 5-6. Same ; Darlington County.

Notwithstanding the provisions of § 5-1, in Darlington County one carnival

or traveling show (but not more) may exhibit in each calendar year under the

auspices of

:

( 1 ) The Darlington County fair

;

(2) The Hartsville fair

;

(3) The Darlington County colored fair

;

(4) Each American Legion post in Darlington County ; and

(5) Each V. F. W. post in Darlington County.

And also one such show may exhibit in Lamar in each calendar year. The
sheriff of Darlington County and his deputies shall enforce the provisions of

this section with respect to such county and failure so to do shall constitute

cause for removal from office. No county license shall be required of the

Darlington County fair, the Hartsville fair, the Lamar fair, the Darlington County
colored fair, or any agricultural fair held under the auspices of the Darlington

County Fair Association
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1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §§ 5177, 5178, 5181-5186; Cr. C. '22

§§ 247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)
266, 3S8, 421; 1937 (40) 241, 292; 1939 (41) 532, 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§ 5-7. Same ; city of Camden.
The provisions of § 5-1 shall not apply to the city of Camden in the county

of Kershaw during the time that a horse show is held thereat.

1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §§ 5177, 5178, 5181-5186; Cr. C. '22

§§247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331: 1922 (32) 906: 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)

266, 388, 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§ 5-8. Same ; Horry County.

The provisions of § 5-1 shall not apply in the county of Horry and the

governing body of Horry County and the town council of any incorporated

town therein may charge such license fee for the exhibition of carnivals and

tent shows as they may see fit.

1942 Code § 6333: 1932 Code § 6333; Civ. C. '22 §§ 5177, 5178, 5181-5186; Cr. C. '22

§§ 247-251; 1917 (30) 545: 1918 (30) 764: 1919 (31) 150: 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)

266, 388, 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§5-8.1. Same ; Laurens County.

In Laurens County no circus, carnival or traveling show of any kind ex-

hibiting under canvas shall be licensed or allowed to exhibit or do business

under any auspices or condition within thirty days prior to the opening of the

county fair. This section shall not apply to carnivals or traveling shows ex-

hibiting under the auspices of the county fair during the particular week of

such fair.

1942 Code § 6327; 1936 (39) 1619.

§ 5-8.2. Same : Lee County.

In Lee County no circus, carnival or traveling show of any kind shall ex-

hibit or do business under any auspices or condition for a period of thirty

days prior to and during the operation of Lee County Agricultural Fair spon-

sored by Robert E. Lee Post American Legion No. 29, unless such circus,

carnival or traveling show shall first obtain the written consent of the secre-

tary and president of the Lee County Agricultural Fair Association and such

written consent is filed with the sheriff of the county. Any person in charge

of or in any way operating or assisting in operating any such circus, carnival

or traveling show in violation of the provisions of this section shall be fined

in a sum not exceeding five hundred dollars or imprisoned for not more than

six months, or both, in the discretion of the court, and each day's violation shall

be considered a separate offense.

1947 (45) 29.
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§ 5-9. Same ; Marion and Williamsburg Counties.

In Marion County and Williamsburg County no carnival or traveling show
exhibiting under tent shall be allowed a license or allowed to exhibit, during

a period of thirty days prior to, or within two weeks after, the time of holding

any agricultural fair within such counties, unless under the auspices of, or with

the consent of, the association holding such fair.

1942 Code §6334; 1932 Code §6334; 1928 (35) 1166; 1941 (42) 153; 1942 (42) 1527.

§5-10. Same; Union County.

No carnival shall be allowed to exhibit or operate in Union County except

under the auspices of the Union County Fair Association created and set up

by §§ 14-681 to 14-687.

1946 (44) 1578.

§ 5-11. Carnivals must not have gambling devices, etc.

No carnival to which games of chance or gambling devices are attached

shall exhibit in this State.

1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §§ 5177. 5178. 5181-5186; Cr. C. '22

§§ 247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)

266, 388. 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§5-12. Same: local provision.

In the counties of Clarendon, Greenzvood, Marion and Oconee the games of

chance mentioned in § 5-11 shall include all gaming tables and any other

kind of game for the purpose of gaming which has an element of chance in it.

Each time of using any such gaming device shall be a separate offense.

1942 Code § 6334; 1932 Code § 6334; 1928 (35) 1166; 1941 (42) 153; 1942 (42) 1527.

§ 5-13. Limitation on time for circus licenses.

Circuses shall not be licensed for a time exceeding forty-eight hours at one

place in any one year.

1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §§ 5177, 5178, 5181-5186; Cr. C. '22

§§ 247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

100, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 14S4; 1935 (39)

266, 388, 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§ 5-14. Penalties for violating certain sections.

Any person owning, operating or connected with or employed by any

carnival or show violating the provisions of §§ 5-1 to 5-8, 5-9 or §§ 5-11 or 5-12

shall be guilty of a misdemeanor and, upon conviction, shall be punished by

a fine of not less than twenty-five dollars nor more than one hundred dollars

or by imprisonment for not less than five nor more than thirty days. Every

performance or exhibition of such carnival or show shall be a separate offense.

1942 Code § 6333; 1932 Code § 6333; Civ. C. '22 §§ 5177, 5178, 5181-5186; Cr. C. '22

S§ 247-251; 1917 (30) 545; 1918 (30) 764; 1919 (31) 150; 1920 (31) 726, 752, 927; 1921 (32)

!00, 224, 256, 331; 1922 (32) 906; 1929 (36) 57; 1930 (36) 1276; 1934 (38) 1484; 1935 (39)
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266, 388, 421; 1937 (40) 241, 292; 1939 (41) 532; 1945 (44) 26; 1947 (45) 70, 131, 281; 1948

(45) 1632.

§5-15. Blank.

§ 5-16. Jurisdiction of certain offenses in York County.

In the section of Fort Mill Township in York County outside of the town of

Fort Mill the magistrate of Fort Mill district shall have jurisdiction of offenses

against § 5-1 and within the town of Fort Mill the mayor shall have jurisdiction

of offenses against said section.

1945 (44) 61.

§ 5-17. Exhibiting within five miles of agricultural fair.

No circus or other large show exhibiting under canvas shall exhibit within a

radius of five miles of any agricultural fair in this State during the time of

the holding of such fair or one week prior to the holding of such fair, except

under the auspices of or with the written consent of the association holding

such fair signed by the executive office of such fair and filed with sheriff of the

county. All persons in charge of or in any way operating or assisting in carry-

ing on any such circus or tent show violating the provisions of this section

shall be fined in a sum not exceeding five hundred dollars or imprisoned for not

longer than six months or both, in the discretion of the judge.

1942 Code § 6332; 1932 Code § 6332; Cr. C. '22 § 246; 1918 (30) 787; 1924 (.33) 938, 939.

§ 5-18. Agent for service of process.

Any circus or other traveling show exhibiting under canvas or outdoors

for gain shall, before or at the time it is licensed to show in any county, appoint

in writing the clerk of court of such county, and his successors in office, as

its proper and official agent or attorney upon whom any process in any action

or proceeding against it shall be served and in such writing shall agree that

any process against it which is served upon such agent or attorney shall be of

the same legal force and validity as if served upon it personally. Such au-

thority shall continue in force so long as any liability remains outstanding in

the State. Such power of attorney shall also show

:

(1) The name and postoffice address of such circus or traveling show and

(2) Its nature, that is whether it be a person, firm, partnership, association

or corporation and, in the case of a partnership, the individual names and ad-

dresses of the partners thereof.

Copies of such appointment certified by the clerk of court, shall be deemed
sufficient evidence thereof and shall be admitted in evidence with the same
force and effect as the original thereof.

In the event that any such circus or traveling show undertakes to show for

gain in any county of this State without complying with the provisions of this

section, such act on its part shall be deemed to constitute the clerk of the

court of such county its official agent and attorney upon whom any legal

process may be served.
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The method of service provided for herein shall not be deemed exclusive

but cumulative to any other method provided for by law.

1942 Code § 6335; 1939 (41) 102.

§ 5-19. Circuses and traveling shows to maintain separate entrances for races.

Any circus or other such traveling- show exhibiting under canvas or out of

doors for gain shall maintain two main entrances to such exhibition, one for

white people and the other for colored people. Such main entrances shall

be plainly marked "For White People" and "For Colored People." All white

persons attending such show or traveling exhibition other than those con-

nected with the show shall pass in and out of the entrance provided for white

persons and all colored persons attending such show or traveling exhibition

shall pass in and out of the entrance provided for colored persons. Any circus

or other such traveling show exhibiting under canvas and failing to comply

with the provisions of this section shall be guilty of a misdemeanor and, upon
conviction, shall be fined not more than five hundred dollars. The sheriffs of

the counties in which such circus or traveling show shall exhibit shall enforce

the provisions of this section.

1942 Code § 1271; 1932 Code § 1271; Cr. C. '22 § 166; 1917 (30) 48.

CHAPTER 2.

Motion Pictures, etc.*

Sec. Sec.

5-101. Cities from five thousand to six thou- 5-103. Motion pictures, athletic sports and
sand five hundred may grant exclu- musical concerts on Sunday in cer-

sive franchises. tain counties, cities and resorts.

5-102. Term of such franchises. 5-104. Same; in other counties, cities and
towns.

§ 5-101. Cities from five thousand to six thousand five hundred may grant

exclusive franchises.

Governing bodies of cities in this State having a population as shown by the

last census taken by the United States government of between five thousand

and six thousand five hundred inhabitants may grant exclusive franchises to

operators of motion pictures and to other like forms of public amusement and

entertainment under such regulatory ordinances as may be adopted by the

municipal authorities of such cities.

1942 Code § 6326; 1932 Code § 6326; 1931 (37) 376; 1935 (39) 406.

§ 5-102. Term of such franchises.

Such franchises shall not be for longer than twenty years.

1942 Code § 6326; 1932 Code § 6326; 1931 (37) 376; 1935 (39) 406.

* As to annual license tax on motion picture theatres instead of admissions tax, see

§§ 63-832 to 65-838.
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§ 5-103. Motion pictures, athletic sports and musical concerts on Sunday in

certain counties, cities and resorts.

It shall be lawful to exhibit publicly motion pictures, athletic sports and
musical concerts and to engage therein from and after two o'clock P. M., on

Sunday (a) in counties containing a city having a population of more than

sixty-two thousand, (b) in cities from sixteen thousand to sixteen thousand

one hundred in population, (c) in counties containing a city having an exact

population of five thousand seven hundred forty-seven according to the 1940

official United States census and (d) in incorporated seashore resorts, if the

exhibition of such motion pictures and engagements in athletic sports is lawful

on other days in the week; provided that no such amusements shall be ex-

hibited or engaged in between the hours of seven P. M. and nine P. M. on Sun-

days.

In incorporated towns and cities a special permit must first be obtained from

the governing body. Outside of incorporated towns and cities a special

permit must first be obtained from the governing body of the county except

in a county containing a city having an exact population of five thousand seven

hundred forty-seven according to the 1940 official United States census.

Any person exhibiting publicly motion pictures, athletic sports or musical

concerts in any such county or city on Sunday earlier than two o'clock P. M.
or without first obtaining the special permit herein required shall be guilty of a

misdemeanor and upon conviction thereof shall be punished by a fine of not more

than one hundred dollars or imprisonment of not more than thirty days.

1947 (45) 107; 1949 (46) 20, 127; 1951 (47) 526.

§ 5-104. Same ; in other counties, cities and towns.

It shall be lawful to exhibit publicly motion pictures, athletic sports and

musical concerts and to engage therein from and after two P. M. on Sunday
in counties wherein the United States government has established and maintains

a permanent or temporary army fort or naval or marine base and in incorpo-

rated cities or towns within a fifteen mile radius of any such permanent or

temporary army fort or naval or marine base ; provided, that

(1) The exhibition of such motion pictures and engagements in athletic

sports is lawful on other week days

;

(2) The theatre operator shall first obtain from the governing body a

special permit to run his theatre on Sunday ;

(3) This section shall in no way conflict with any Sunday evening church

service; and

(4) Outside of incorporated towns or cities the approval of the governing

body of the county shall be necessary.

Any person exhibiting public motion pictures, athletic sports or musical

concerts in any other county in this State than the counties in which the Unit-

ed States government has established and maintains permanent or temporary

army forts or naval or marine bases or in incorporated cities or towns within

a fifteen mile radius of any such fort or base shall, upon conviction, be guilty

of a misdemeanor and be subject to a fine not to exceed one hundred dollars or

imprisonment not to exceed thirty days in the discretion of the magistrate.
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This section shall expire six months after the present war has ended.

1942 Code § 1737-1; 1941 (42) 306; 1943 (43) 127.

This section was passed for the benefit Duration of section.—The legislature

and use of military personnel and not for changed the definite, exact and independent
the general public. Greenville Enterprise date of expiration of the old section and
v. Jennings, 210 S. C. 163, 41 S. E. (2d) 868. correlated this section with national legis-

An army "air base" was not specifically lation in providing that it should terminate
enumerated in this section only because the six months after the end of the war which
lawmakers deemed it unnecessary.—By an had been declared by the United States,

equitable construction, "air base" must be and it did so with intent to coordinate its

deemed included, although not enumerated, efforts with that of the Federal govern-
in promotion of the evident design and pur- ment. Greenville Enterprise v. Jennings,

pose of the legislature. Greenville Baseball 210 S. C. 163, 41 S. E. (2d) 868.
.

v. Bearden, 200 S. C. 363, 20 S. E. (2d) This section contemplates that the Con-
813. gress would fix the expiration date of the

Air base under construction is not "main- war by a formal declaration of the end of

tained" within the meaning of this section. war and not by the cessation of hostilities.

Greenville Baseball v. Bearden, 200 S. C. Greenville Enterprise v. Jennings, 210 S. C.

363, 20 S. E. (2d) 813. 163, 41 S. E. (2d) 868.

CHAPTER 3.

Horse Racing.

Sec. Sec.

5-201. Race horses not to be entered under 5-203. How class determined.
assumed names or out of proper 5-204. Misrepresenting, etc., former per-

class. formance.
5-202. Name not to be changed except un-

der rules.

§ 5-201. Race horses not to be entered under assumed names or out of proper

class.

It shall be unlawful for any person knowingly to enter or cause to be entered

for competition or to compete for any purse, prize, premium, stake or sweep-

stake offered or given by any agricultural or other society, association or per-

son or to drive any horse, mare, gelding, colt or filly under an assumed name
or out of its proper class, when such prize, purse, premium, stake or sweep-

stake is to be decided by a contest of speed. Any person found guilty of a vio-

lation of this section shall, upon conviction thereof, be imprisoned for a

period of not more than one year or fined in any sum not exceeding one thou-

sand dollars.

1942 Code § 1335; 1932 Code § 1335; Cr. C. '22 § 225; Cr. C. '12 § 519; 1904 (24) 530.

§ 5-202. Name not to be changed except under rules.

The name of any horse, for the purpose of entry for competition in any
contest of speed, shall not be changed after once having contested for a prize,

purse, premium, stake or sweepstake, except as provided by the code of rules

of the society or association under which the contest is advertised to be con-

ducted.

1942 Code §1336; 1932 Code §1336; Cr. C. '22 §226; Cr. C. '12 §520; 1904 (24) 530.
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§ 5-203. How class determined.

The class to which a horse belongs, for the purpose of an entry in any such

contest of speed, shall be determined by the public performance of the horse

in any former contest or trial of speed, as provided by the rules of the society

or association under which the proposed contest is advertised to be conducted.

1942 Code §1336; 1932 Code §1336; Cr. C. '22 §226; Cr. C. '12 §520; 1904 (24) 530.

§ 5-204. Misrepresenting, etc., former performance.

Any person knowingly misrepresenting or fraudulently concealing the public

performance in any former contest or trial of speed of any horse which he

proposes to enter for competition in any such contest shall, upon conviction

thereof, be liable to the same punishment as provided in § 5-201, whether he

shall succeed in making such entry or not.

1942 Code §1336; 1932 Code §1336; Cr. C. '22 §226; Cr. C. '12 §520; 1904 (24) 530.

CHAPTER 4.

Prize Fighting and Boxing.

Sec. Sec.

5-301. Prize fighting prohibited. 5-305. Contests held under boxing commis-
5-302. Boxing lawful; number of rounds. sions.

5-303. County boxing commission; appoint- 5-306. Appeals.

ment; term. 5-307. Unlawful for commissioners to have
5-304. Same; local exceptions. interest.

5-308. Violation of chapter a misdemeanor.

§ 5-301. Prize fighting prohibited.

It shall be unlawful for any person to engage in prize fighting or to be

a second in a prize fight in this State. Any person violating the foregoing pro-

vision shall be punished by a fine not exceeding one thousand dollars or im-

prisonment not exceeding three years or both fine and imprisonment, in the

discretion of the court. Any person, either upon his own responsibility or as

an officer or agent of any club or association, who shall aid or abet by offer of

a purse or money or other valuable inducement or by letting or giving the use

of a house or grounds or who shall in any way whatsoever effect or cause a

violation of this section shall be guilty of a misdemeanor and, upon convic-

tion, shall be punished by imprisonment not exceeding six months or by a

fine not exceeding two hundred dollars.

1942 Code § 1393-1; 1932 Code § 1393-A; Cr. C. '22 § 324; Cr. C. '12 § 338; Cr. C. '02

§251; R. S. 216; 1893 (21) 397; 1896 (22) 234.

§ 5-302. Boxing lawful ; number of rounds.

Subject to the succeeding provisions of this chapter, it shall be lawful to

engage in, manage or promote a boxing contest in this State, provided the con-

test shall not exceed fifteen rounds.

1942 Code § 7152; 1932 Code § 7152; 1931 (i7) 147.
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§ 5-303. County boxing commission ; appointment ; term.

The boxing commission of each county shaall consist of three members, one

to be appointed by the Senator of the county, one by the members of the

House of Representatives of the county and one by the mayor of the city having

the largest population within the county. All of the members shall serve

without compensation and their respective terms of office shall not exceed the

terms of office of their appointers.

1942 Code § 7154; 1932 Code § 7154; 1931 (37) 147.

§ 5-304. Same ; local exceptions.

In Calhoun, Cherokee, Chester, Clarendon, Edgefield, Greenwood, Horry, Lau-

rens, Newberry, Pickens and Spartanburg Counties, the members of the several

boxing commissions shall be appointed by the Governor and there shall be no
such appeal from the decisions of such commissions as is contemplated in § 5-

306, in other counties of the State.

1942 Code § 7154; 1932 Code § 7154; 1931 (37) 147.

§ 5-305. Contests held under boxing commissions.

No boxing contest shall be held without first obtaining permission of the

boxing commission of the county wherein the contest is to be held and the

contest shall be under the direct and exclusive control and subject to such

rules, regulations, restrictions or requirements as such county boxing com-
mission shall make or issue.

1942 Code § 7153; 1932 Code § 7153; 1931 (37) 147.

§ 5-306. Appeals.

Anyone aggrieved at any rule, regulation, restriction, or decision of any
county boxing commission may appeal to the Senator, the members of the

House of Representatives of the county and the mayor of the city having the

largest population in such county, who shall hear the complaint and render

such decision as they see fit. Such decision shall be final.

1942 Code § 7155; 1932 Code § 7155; 1931 (37) 148.

§ 5-307. Unlawful for commissioners to have interest.

It shall be unlawful for any member of any boxing commission to be in-

terested financially in any manner directly or indirectly in the promotion,

management or result of any boxing contest.

1942 Code § 7156; 1932 Code § 7156; 1931 (37) 148.

§ 5-308. Violation of chapter a misdemeanor.

Any person guilty of engaging in or promoting, aiding or abetting any boxing

contest without first having obtained the written consent of the boxing com-
mission of the county in which such contest takes place or otherwise violating

the terms of this chapter or the rules and regulations of any such commission

or refusing to obey the orders of the commission controlling the boxing con-

test shall be guilty of a misdemeanor and shall be fined not more than five
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hundred dollars or imprisoned not more than six months, in the discretion of

the court.

1942 Code § 7157; 1932 Code § 7157; 1931 (37) 148.

CHAPTER 5.

Endurance Contests.

Sec. Sec.

5-401. Marathon dance, walkathon or simi- 5-402. Penalty,

lar physical endurance contest un-
lawful.

§ 5-401. Marathon dance, walkathon or similar physical endurance contest

unlawful.

It shall be unlawful for any person, firm, association or corporation to pro-

mote, advertise, conduct or participate in any marathon dance contest, walk-

athon contest or other similar physical endurance contest, by whatever name
called, of walking, dancing- or running', continuing or intended to continue for

a period of more than eight consecutive hours, whether or not an admission

fee is charged or a prize awarded ; and it shall be unlawful for any person to

participate in more than one such contest or performance within any period

of forty-eight hours.

1942 Code § 1505; 1935 (39) 149.

§ 5-402. Penalty.

Any person violating the provisions of § 5-401 shall be guilty of a misde-

meanor and punishable in the discretion of the court. Each day's continuance

of any such contest and each day's participation in any such contest or ad-

vertisement of the same shall constitute a separate offense.

1942 Code § 1505; 1935 (39) 149.

CHAPTER 6.

Pool and Billiards.

Sec.

5-501. Definitions.

5-502. Application for license.

5-503. Qualifications required of applicants.

5-504. Issuance of license.

5-505. Form of license.

5-506. Bond.
5-507. Action on bond.
5-508. New bond.
5-509. Operation regulated.

5-510. Subletting forfeits license.

5-511. Use of screens, etc., prohibited.

5-512. Connection with illegal resorts pro-

hibited.

Sec.

5-513. Minors.
5-514. Placard to be posted.

5-515. Owners, managers, etc., to use dili-

gence.

5-516. Operation without license a misde-
meanor.

5-517. Penalty for certain violations.

5-51S. Forfeiture of license.

5-519. License tax.

5-520. Tables exempt.
5-521. Duties of Tax Commission.
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§ 5-501 Amusements and Athletic Contests § 5-503

§5-501. Definitions.

(1) The terms "billiard room" and "pocket billiard room," as herein used, shall

mean any room, hall, building or place kept for the purpose of operating

billiard or pocket billiard tables for the purpose of permitting games to be

played thereon for profit.

(2) The term "pocket billard table" shall mean the general character of table

which has heretofore been called a pool table.

(3) The term "pocket billiards" shall mean the game which has heretofore been

referred to as pool.

(4) The word "profit" shall be construed to mean anything for value paid or

charged for the privilege of playing upon any such table or for the use of any

cue, balls or other things used in playing billiards or pocket billiards.

(5) The term "billiard table" or "billiard room," as used herein, when used singly,

shall be held to include and mean also pocket billiards or pocket billiard room.

(6) The term "lazvjul manner," as used herein, shall be construed to mean
that no intoxicating liquors shall be sold, served or allowed to be used in

or on the premises where a licensed billiard room is operated ; that no game
prohibited by law or other game of chance shall be permitted by the appli-

cant for a license to be played on the premises; and it is further provided

that no gambling devices shall be permitted thereon; and that the billiard

room shall be closed at eleven o'clock each night and remain closed until

six o'clock the following morning, except that on Sunday no billiard table

shall be operated for profit or otherwise.

1942 Code §§ 6337, 6340: 1932 Code §§ 6337, 6340; 1924 (33) 895.

§ 5-502. Application for license.

Any person desiring to operate a billiard room shall first apply for a li-

cense in writing, under oath, to the South Carolina Tax Commission. The
application shall set forth the name of the person and, if a corporation, the

name of the president and secretary and the name of the person who will

have actual control and management of the billiard room and it shall give the

address of each of the persons named in the application and the name and

address of the firm or corporation if the application is made by a firm or cor-

poration; and it shall also describe the place where the billiard room is pro-

posed to be operated and shall state the number of billiard tables to be oper-

ated therein.

1942 Code § 6338; 1932 Code § 6338; 1924 (33) 895.

§ 5-503. Qualifications required of applicants.

No person shall be permitted to operate any such billiard or pocket billiard

room unless the applicant, if the same is a firm or individual, or the person

who is to have actual control and management of such contemplated business,

if the applicant is a corporation, shall be a citizen of the United States and

shall be over twenty-one years of age ; and such application shall state facts

sufficient to show compliance with these provisions. Each application made
shall state that the applicant is of good moral character and a law abiding

citizen, who will operate the billiard room in a lawful manner, and that neither
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he nor any person for whom the billiard room is to be operated has had his

license cancelled within the last five years preceding the filing of such applica-

tion. No license shall be issued to any person of the white or Caucasian race

to operate a billiard room to be used, frequented or patronized by persons of

the negro race ; or to any person of the negro race to operate a billiard room
to be used, frequented or patronized by persons of the white or Caucasian race.

1942 Code § 6338; 1932 Code § 6338; 1924 (33) 895.

§ 5-504. Issuance of license.

Upon presentation to the South Carolina Tax Commission of the application

provided for in § S-502, if the Commission is convinced that the facts stated

in the application are true and that the applicant is a fit person to operate a

billiard or a pocket billiard room, then, upon the compliance by the applicant

with the further requirements of this chapter, the Commission shall issue a

license to the applicant, who shall then be permitted to operate such billiard

or pocket billiard room at the place mentioned in the application during the

term of the license, unless the license is forfeited for violation of the terms

of this chapter. But this chapter shall not authorize or empower any person

to operate a billiard room or table in any town or city wherein the operation

of such billiard room or table is forbidden by the ordinances of such town or

city.

1942 Code § 6339; 1932 Code § 6339; 1924 (33) 895.

This section is constitutional. Fowler v. cordance with the provisions of this set-

Anderson, 131 S. C. 473, 128 S. E. 410. tion. Fowler v. Anderson, 131 S. C. 473,

And a municipality is authorized to pro- 128 S. E. 410.

hibit the operation of pool rooms in ac-

§ 5-505. Form of license.

All licenses issued by the Commission for the operation of public billiard

or pocket billiard rooms shall be in the following form:

STATE OF SOUTH CAROLINA
Public Recreation License

For Billiard and Pocket Billiard Rooms
(Formerly Termed "Pool")

Issue to:

Name City

Street License No
No. of Tables Date

1942 Code § 6339; 1932 Code § 6339; 1924 (33) 895.

§5-506. Bond.

Upon the filing of the application provided for in § 5-502, the person apply-

ing therefor shall file with the Commission a bond with two or more good and

sufficient sureties or with a surety company authorized under the laws of

this State in the sum of five hundred dollars, payable to the State of South
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Carolina, conditioned that the person applying for such license will conduct

the billiard room in a lawful manner.

1942 Code § 6340; 1932 Code § 6340; 1924 (33) 895.

§ 5-507. Action on bond.

The solicitor, whenever it is made known to him that any person has been

convicted of a violation of the terms and conditions of this chapter, shall file

suit in the name of South Carolina on the bond required by § 5-506 in the

sum of two hundred and fifty dollars for such violation thereof. Said

sum of two hundred fifty dollars shall be, and is here made, liquidated

damages suffered by the State by reason of such violation and may be re-

covered as a penalty therefor in addition to other fines and penalties provided

for in this chapter; and it is further provided that one recovery or more upon

said bond shall vitiate the same.

1942 Code § 6346; 1932 Code § 6346; 1924 (33) 895.

§ 5-508. New bond.

The person operating a billiard room whose bond has been reduced to two
hundred fifty dollars shall file a new bond in the sum of five hundred dollars

in lieu thereof.

1942 Code § 6346; 1932 Code § 6346; 1924 (33) 895.

§ 5-509. Operation regulated.

No patron of any billiard room shall be allowed to play on any table at

any game during the hours during which the place is closed. No intoxicated

person shall be permitted to play or loiter and remain in or on the premises.

No racing or other betting pools shall be exhibited, promoted or sold in such

place. No loud, profane, obscene or indecent language shall be permitted in

or on the premises. And the premises shall be kept in a clean and sanitary

condition.

1942 Code § 6341; 1932 Code § 6341; 1924 (33) 895.

§ 5-510. Subletting forfeits license.

Any applicant securing a license under this chapter who shall sub-lease or

farm out the billiard business to any other person shall forfeit such license.

1942 Code § 6341; 1932 Code § 6341; 1924 (33) 895.

§ 5-511. Use of screens, etc., prohibited.

No billiard room operating under the provisions of this chapter shall allow

or permit any screens, curtains, blinds, partitions or other obstructions to be

placed between the entrance of the room where billiards are played and the

back or rear wall of such billiard room. A clear view of the entire interior

from the entrance to the rear of such room must be maintained at all times.

No partitions forming rooms, stalls or other enclosures where the public may
congregate shall be permitted. This provision, however, shall not be con-

strued to prohibit the maintenance of closets for storing purposes exclusively

or toilets.

1942 Code § 6342; 1932 Code § 6342; 1924 (33) 895.
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§ 5-512. Connection with illegal resorts prohibited.

It shall be unlawful for any billiard room to maintain or permit to be

maintained any open or secret connections through doors, windows, trap-

doors, panels, stairways or other devices with any place where gambling is

conducted or where persons congregate for immoral purposes.

1942 Code § 6343; 1932 Code § 6343; 1924 (33) 895.

§ 5-513. Minors.

It shall be unlawful for any person under twenty-one years of age to loiter

in any billiard or pocket billiard room or to play billiards or pocket billiards in

any such billiard room unless accompanied by his parent or guardian or with

the written consent of his parent or guardian. Any such person violating the

provisions of this chapter or any billiard room proprietor or manager who
shall permit such violation shall be punished by a fine of not less than ten nor

more than one hundred dollars or be imprisoned not less than two days nor

more than thirty days. In the event the keeper of a billiard room is of opinion

any person desiring admission thereto is under the age of twenty-one years

he shall require such person to certify his age in writing. It shall be a mis-

demeanor, punishable by a fine of not less than twenty-five nor more than one

hundred dollars, for any minor to make a false certificate as to his age or use

a forged permit from his parent or guardian.

1942 Code § 6349: 1932 Code § 6349; 1924 (,33) 895.

Applied in Clegg v. Spartanburg, 132 S.

C. 182, 128 S. E. 36.

§5-514. Placard to be posted.

Every licensed billiard room proprietor shall for the information of his

patrons post up in his room where the tables are operated a placard having

§ 5-513 conspicuously written or printed thereon in letters of not less than

one-fourth of an inch in height.

1942 Code § 6344; 1932 Code § 6344; 1924 (33) 895.

§ 5-515. Owners, managers, etc., to use diligence.

The proprietor or person in charge of any billiard room or pocket billiard

room shall use reasonable diligence and care to see that the provisions of this

cbapter are observed and enforced on his premises ; and upon failure to do so,

he shall be held responsible, under the penalties provided in this chapter.

1942 Code § 6352; 1932 Code § 6352; 1924 (33) 895.

§ 5-516. Operation without license a misdemeanor.

Any person, firm or corporation and any agent or employee of such firm or

corporation who shall operate a billiard room within this State without first

procuring a license and complying with the terms of this chapter or who shall

operate a billiard room after the license has been cancelled as is herein pro-

vided shall be guilty of a misdemeanor and, upon conviction, shall be fined in

any sum not less than twenty-five nor more than one hundred dollars or be
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imprisoned not less than ten nor more than thirty days. Each day that such

billiard room is unlawfully operated shall constitute a separate offense.

1942 Code § 6348; 1932 Code § 6348; 1924 (33) 895.

Applied in Clegg v. Spartanburg, 132 S.

C. 182, 128 S. E. 36.

§5-517. Penalty for certain violations.

Any person, firm or corporation or any agent or employee of any such firm

or corporation, operating a billiard room, who shall knowingly fail to conduct

the same in a lawful manner, or in a manner forbidden by or contrary to the

terms of the bond or application provided for by this chapter, shall be guilty

of a misdemeanor and, upon conviction thereof, shall be fined in a sum not

less than twenty-five dollars nor more than one hundred dollars ; and each

day that such billiard room is so operated shall constitute a separate offense.

1942 Code § 6345; 1932 Code § 6345; 1924 (33) 895.

§ 5-518. Forfeiture of license.

If any person, firm or corporation operating a billiard room or any agent

or employee of any such firm or corporation shall be found guilt}' and shall

be convicted as many as two times in one year under the provisions of this

chapter or if any person operating a billiard room whose bond has been re-

duced to two hundred fifty dollars fails to file a new bond in the sum of

five hundred dollars within ten days after the bond has been reduced, then, in

addition to the other penalties provided in this chapter, such person shall

forfeit his license and the same shall be cancelled and he shall not be permitted

to secure another license nor be allowed to work in any billiard room in the

State within five years from such date of forfeiture. The Commission, upon

being advised of the fact, shall mark in its books, where the record of such

license is kept, the word "forfeited" and such entry shall be prima facie evi-

dence that such forfeiture has been legally and properly entered. Such entry

shall designate the date of such forfeiture.

1942 Code § 6345; 1932 Code § 6345; 1924 (33) 895.

§ 5-519. License tax.

Each person operating a billiard room in this State shall pay to the State Tax
Commission, on or before the first day of February of each year, a tax of

twenty-five dollars for each table. No city, town or village shall issue a li-

cense to any person to run a billiard room until after the Commission shall

have first issued a license to such person.

1942 Code § 6347; 1932 Code § 6347; 1924 (33) 895.

This section is valid. Fowler v. Ander- Cited in Carolina Music Co. v. Query,

son, 131 S. C. 473, 128 S. E. 410. 192 S. C. 308, 6 S. E. (2d) 473.

§ 5-520. Tables exempt.

The provisions of this chapter shall not be construed to include billiard

tables or billiard rooms operated by fraternal orders, bona fide clubs, indus-

trial concerns, religious orders or charitable institutions when no fees are
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charged for the use of such tables. Should fees be charged for the use of

such tables all of the provisions of this chapter shall apply.

1942 Code § 6350; 1932 Code § 6350; 1924 (33) 895; 1933 (38) 223.

§ 5-521. Duties of Tax Commission.

The South Carolina Tax Commission shall see that all billiard rooms are

operated in conformity with the provisions of this chapter and in case any

violation of the terms of this chapter is discovered the Commission shall report

the facts to the proper officials in the city or county in which the violation

occurred, furnish necessary evidence, swear out warrants and assist in the

prosecution of the violator.

1942 Code § 6351; 1932 Code § 6351; 1924 (33) 895.

CHAPTER 7. •

Dance Halls, Slot and Music Machines, etc.

Article 1.
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chines outside of municipalities in

certain counties.

Article 4.

Music Machines, etc., in
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5-632. Penalties.

Article 5.
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5-642.

5-643.

5-644.

5-645.

5-646.

5-647.

5-648.

5-649.

5-650.

5-651.

5-652.

5-653.

5-654.

Licenses for coin operated machines.

Application for license.

No refund if operation unlawful.

Licenses not transferable.

Licenses to be attached to machines.

Machines to bear numbers.

Licenses for billiard tables, bowling
alleys and skating rinks.

Payment of tax.

Penalty; confiscation of machine.

Repossession and action to set aside

confiscation.

Tax or penalty a first lien.

Deposit of funds collected.

Effect on unlawful operations.

Administration and enforcement.

298



§ 5-601 Amusements and Athletic Contests § 5-603

Article 6. Sec.

, . , _ . _ . 3 ... . 5-666. Application for license.
Licenses for Coin Operated Devices, c <S7 T • .. , ...
„ m ,, _ .. .„ 5-667. Licenses; attachment to tables.
Billiard Tables, Bowling Alleys 5 .668 Bowling aIleys>
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c 5-670. Annual licenses required; expiration

. ,
'
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K 5-671. License not to legalize otherwise un-
5-661. Machines, tables, etc., exempt from lawful operations

tax- 5-672. Penalty for failure to complv.
5-662. Application for license. 5-673. License taxes and penalties a lien.

5-663. Operation may be presumed lawful 5-674. Confiscation of unlicensed apparatus.
by Commission. 5-675. Repossession by claimant and court
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nontransferable. 5-676. Additional local licenses.
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Hard tables. 5-678. Disposition of taxes and penalties.

Article 1.

Dance Halls Generally.

§ 5-601. Operation on Sunday forbidden.

It shall be unlawful for any person to keep open or admit persons to any
public dancing hall owned or operated by him or- to allow any person to con-

tinue thereat between the hours of twelve o'clock, midnight, Saturday and

twelve o'clock, midnight, Sunday, and all such places shall be and remain

closed to the public between such hours. The violation of the provisions of

this section shall subject the offender to a fine of not less than ten nor more
than fifty dollars for the first offense and for the second offense not less than

fifty dollars nor more than one hundred dollars or imprisonment for thirty

days.

1942 Code § 1734; 1932 Code § 1734; 1923 (33) 203.

§ 5-602. Location near certain churches and cemeteries forbidden.

It shall be unlawful to operate or maintain outside the limits of any incor-

porated town or city within the State a dance hall within one-fourth of a mile

of a rural church with an active congregation or a rural cemetery that is

either maintained as a cemetery or has been used for the burial of the dead

within five years previous to the operation or maintenance of such dance hall.

Every operation or maintenance of a dance hall within a period of twenty-four

hours shall be considered a separate and distinct offense if in violation of this

section.

1942 (42) 1736.

§ 5-603. Licensing dance halls in certain counties.

Notwithstanding the provisions of § 5-602, in Aiken, Bamberg, Barnwell,

Berkeley, Charleston, Colleton, Darlington, Florence, Georgetown, Jasper, Lex-

ington, Newberry, Orangeburg and Sumter Counties the governing body of

the county may, in its discretion, grant and revoke licenses for the operation

and maintenance of dance halls at any location within the county outside the

limits of any incorporated town or city and fix license fees for such businesses
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not to exceed ten dollars per annum for each such business. It shall be un-

lawful to operate or maintain outside the limits of any incorporated town or

city within any such county a dance hall without first procuring the issuance

of such license from the governing body of the county.

1942 (42) 1736.

§ 5-604. Licenses required in Horry and Marion Counties.

In Horry and Marion Counties the provisions of chapter 4 of Title 35 shall

also apply to dance halls and places of amusement.

1942 Code § 5123-1; 1937 (40) 172; 1938 (40) 1843.

§5-605. Penalties.

Any violation of the provisions of this article other than §§ 5-601 and 5-604

shall be punishable for the first offense by a fine of not more than one hundred

dollars nor less than twenty-five dollars or by imprisonment for not more than

thirty days and for a subsequent offense by a fine of not less than seventy-five

dollars nor more than one hundred dollars or by imprisonment for not less

than twenty-five days nor more than thirty days.

1942 (42) 1736.

Article 2.

Dance Halls. Music Machines, etc., in Lancaster County.

§5-611. License to operate or own.

No person shall maintain, operate or own any dance hall, pavilion, store,

restaurant, stand or building where dancing is permitted or where any pic-

colo, orchestra or other music-making machine or instrument, whether coin

operated or not, is kept or operated in Lancaster County unless he shall within

six days after the establishment of such place obtain from the governing body

of Lancaster County a license to be issued on the conditions hereinafter stated.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§ 5-612. Operator of building to file application.

Every owner or operator of a dance hall, pavilion, store, restaurant, stand

or building where dancing is permitted or where any piccolo, orchestra or

music-making machine or instrument, whether coin operated or otherwise,

is kept or operated shall file with the governing body of Lancaster County a

written application for a license. The application shall give the name of the

owner of the property, the name of the manager or operator, the general

nature of the business proposed to be conducted and such other information

as the governing body may require.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§5-613. Actions on application.

Upon the filing of the application, the governing body shall pass upon the

application and make its recommendation in writing to the clerk of court.

If a majority of the governing body recommend the issuance of the license,
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then the clerk shall issue the same for a period of one year from the date of

such application upon the payment of the license fee prescribed in § 5-617.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§ 5-614. Prerequisite to such action.

The governing body shall, before issuing such license, require the sheriff

of the county to make a written report and recommendation as to the con-

ditions and place where such dance hall, pavilion, piccolo, orchestra or music-

making machine will be operated.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§ 5-615. Revocation of license.

The governing body of the county may at any time, upon such showing

as to them may seem proper, revoke any license issued under the terms of this

article.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§ 5-616. Hours of operation.

No person shall operate any such piccolo, orchestra or music-making ma-
chine between the hours of twelve o'clock midnight Saturday night and six

a. m. the following Monday.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§5-617. License fee.

The license fee to be charged in connection with the application referred

to in § 5-612 shall be fifty dollars for each such dance hall or place of amuse-

ment or piccolo, orchestra or music-making machine.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§ 5-618. Penalties.

Any person who shall violate the provisions of this article shall be guilty

of a misdemeanor and shall be fined in the sum of not less than twenty

dollars nor more than one hundred dollars or imprisoned for a term not to

exceed thirty days, in the discretion of the magistrate ; provided, that each and

every day that such place of business or machine is operated without license

shall constitute a separate offense.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.

§ 5-619. Disposition of fines and fees.

All amounts collected under the terms of this article, whether from fines

or fees, shall be turned over to the county treasurer and be placed in the

general county funds.

1942 Code § 4569-4; 1939 (41) 210; 1946 (44) 1440.
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Article 3.

Slot and Music Machines Generally.

§ 5-621. Slot machines, etc., unlawful; exceptions.

It shall be unlawful for any person to keep on his premises or operate or

permit to be kept on his premises or operated within this State any vending

or slot machine, punch board, pull board or other device pertaining to games
of chance of whatever name or kind, including such machines, boards or

other devices that display different pictures, words or symbols, at different

plays or different numbers, whether in words or figures or, which deposit

tokens or coins at irregular intervals or in varying numbers to the player or in

the machine. But the provisions of this section shall not extend to (coin

operated nonpayout pin tables with free play feature or) to automatic

weighing, measuring, musical and vending machines which are so con-

structed as to give a certain uniform and fair return in value for each coin

deposited therein and in which there is no element of chance.

Any person violating the provisions of this section shall be subject to a

fine of not more than five hundred dollars or imprisonment in the State pen-

itentiary or upon the public works of the county wherein the offense is

committed for a period of not more than one year or both fine and imprison-

ment, in the discretion of the court.

1942 Code §1301-1; 1932 Code § 1301-A ; 1931 (37) 368; 1949 (46) 267.

This section is constitutional.—Durant v.

Bennett, 54 F. (2d) 634; State v Kizer, 164

S. C. 383, 162 S. E. 444.

Any machine not giving a certain and
uniform return is unlawful.—A slot ma-
chine operated with nickels, which, when-
ever a nickel is deposited, gives chewing
gum, etc., but might also give in addition

a number of trade checks indicated in ad-

vance, is an unlawful machine under this

section in that it does not give a certain

and uniform return in value for each coin

deposited. Griste v. Burch, 112 S. C. 369,

99 S. E. 703.

For example where the amount of amuse-
ment given to player of a machine is de-

termined by chance or hazard, such ma-
chine is held to be a gambling device. Thus,
a slot machine which awards free games
contingent upon the score recorded is an
illegal gambling device. Alexander v. Mar-
tin. 192 S. C. 176, 6 S. E. (2d) 20.

Although the machine indicates in ad-

vance exactly what it will dispense.—Har-
vie v. Heise. 150 S. C. 277, 148 S. E. 66.

And although the tokens issued have no
trade value.—A slot machine which gave
a package of mints, and at irregular in-

tervals issued tokens in varying amounts,
was held to constitute a gambling device in

violation of this section, even if the tokens
had no monetary or trade value. Harvie v.

Heise, 150 S. C. 277, 148 S. E. 66.

Intent to gamble not a test.—The legis-

lature, in order to prevent the use of a de-

vice for gambling, may prohibit its pos-

session or ownership, and the section did

not make the intended use for gambling a
prerequisite to the crime. State v. Appley,
207 S. C. 284. 35 S. E. (2d) 835.

Before 1949 amendment a pintable ma-
chine was illegal under this section.—Alex-
ander v. Hunnicutt, 196 S. C. 364, 13 S. E.

(2d) 630; Cannon v. Odom, 196 S. C. 371, 13

S. E. (2d) 633; Ingram v. Bearden, 212

S. C. 399, 47 S. E. (2d) 833; Holliday v.

Governor, 78 F. Supp, 918, aff. 335 U. S.

803, 69 S. Ct. 56, 93 L. Ed. 360.

Machine dispensing only gum on placing

coin therein is not a gambling device.—Har-
vie v. Heise, 150 S. C. 277, 148 S. E. 66.

Subject of interstate commerce is not im-
mune.—Owner of concession in army camp
shipped pinball machines from North Car-

olina to army camp by truck. Upon arrival

the camp facilities were closed so they

were stored outside in a store until morn-
ing, where they were seized by the sheriff

under this section. The fact that they were
in interstate commerce does not prevent

enforcement of the police power of the

state. State v. Appley, 207 S. C. 284, 35

S. E. (2d) 835.

The licensing of unlawful machines by
the state tax commission cannot make a

lawful machine out of a gambling device,
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and the payment of the license does not Unlawful machine cannot be recovered.

authorize the operation of machines which The owner of a slot machine, which is un-
come within the prohibition of this section. lawful under this section, cannot, in an
Alexander v. Martin, 192 S. C. 176, 6 S. E. action in claim and delivery, recover the

(2d) 20; Alexander v. Hunnicutt, 196 S. C. machine from the sheriff after seizure.

364, 13 S. E. (2d) 630; Cannon v. Odom. Griste v. Burch, 112 S. C. 369, 99 S. E. 703.

196 S. C. 371. 13 S. E. (2d) 633; Ingram Cited in State v. Adcock, 194 S. C. 234,

v. Bearden, 212 S. C. 399, 47 S. E. (2d) 9 S. E (2d) 730„
833.

§ 5-622. Such machines to be seized and destroyed.

Any vending or slot machine, punch board, pull board or other device

pertaining to games of chance prohibited by § 5-621 shall be seized by
any officer of the law and at once taken before any magistrate of the county

in which such machine, board or device is seized who shall immediately ex-

amine it and if he is satisfied that it is in violation of said section or any

other law of this State he shall direct that it be immediately destroyed.

1942 Code § 1301-1; 1932 Code § 1301-A; 1931 (37) 368.

Cross reference.—See notes to § 5-621.

§ 5-623. Use of slot machine without deposit of proper coin.

Any person who shall operate or cause to be operated or who shall at-

tempt to operate or attempt to cause to be operated any automatic vending

machine, slot machine, coin-box telephone or other receptacle designed to

receive lawful coin of the United States of America in connection with the

sale, use or enjoyment of property or service by means of a slug or any

false, counterfeited, mutilated, sweated or foreign coin or by any means,

method, trick or device whatsoever not lawfully authorized by the owner,

lessee or licensee of such machine, coin-box telephone or receptacle or who
shall take, obtain or receive from or in connection with any automatic vend-

ing machine, slot machine, coin-box telephone or other receptacle designed to

receive lawful coin of the United States of America in connection with the

sale, use or enjoyment of property or service any goods, wares, merchandise,

gas, electric current or other article of value or the use or enjoyment of any

telephone or telegraph facilities or service or of any musical instrument,

phonograph or other property, without depositing in and surrendering to such

machine, coin-box telephone or receptacle lawful coin of the United States of

America to the amount recpuired therefor by the owner, lessee or licensee of

such machine, coin-box telephone or receptacle, shall be guilty of a misde-

meanor and, on conviction, be punished by a fine or imprisonment, in the

discretion of the court.

1942 Code § 1302; 1932 Code § 1302; 1927 (35) 375.

§ 5-624. Sale, etc., of any device for fraudulent operation of slot machines.

Any person who, with intent to cheat or defraud the owner, lessee, licensee

or other person entitled to the contents of any automatic vending machine,

slot machine, coin-box telephone or other receptacle, depository or con-

trivance designed to receive lawful coin of the United States of America in

connection with the sale, use or enjoyment of property or service or who,
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knowing that the same is intended for unlawful use, shall manufacture for

sale or sell or give away any slug, device or substance whatsoever intended or

calculated to be placed or deposited in any such automatic vending machine,

slot machine, coin-box telephone or other such receptacle, depository or

contrivance shall be guilty of a misdemeanor and, on conviction, shall be

punished by a fine or imprisonment, in the discretion of the court.

1942 Code § 1303; 1932 Code § 1303; 1927 (35) 375.

§ 5-625. Hours of operation of music machines outside of municipalities in

certain counties.

It shall be unlawful for any owner, lessee, custodian or other person in

possession, for himself or another, of any nickelodeon, piccolo, phonograph or

other mechanical or automatic music box or machine to operate the same or

suffer or permit the operation thereof in or about any store, filling station, high-

way or other public or semi-public place outside of the limits of any incorpo-

rated town in Clarendon, Richland and Kershazv Counties after ten thirty o'clock

P. M. and before seven o'clock A. M. or in Darlington County after twelve

o'clock midnight on Saturday and before seven o'clock A. M. on the Monday
following or in any of said counties at any time in hearing distance of any

church during church or other religious services. Every violation of the

terms hereof shall be a misdemeanor and any person upon conviction shall

be subject for each violation to a fine of not less than five dollars and not

more than fifty dollars or imprisonment for not more than thirty days.

1942 Code § 1396-2; 1939 (41) 433; 1942 (42) 1603.

Article 4.

Music Machines, etc., in Lee County.

§ 5-631. Operation of music machine outside of municipalities restricted.

It shall be unlawful for any owner, lessee or custodian or other person in

possession, for himself or another, of any nickelodeon, piccolo, phonograph or

other mechanical or automatic music box or machine to operate the same or

suffer or permit the operation thereof in or about any store, filling station,

highway or other public or semi-public place outside of the limits of any in-

corporated town in Lee County after twelve o'clock midnight on Saturday

and until seven o'clock A. M., Monday following, or at any time in hearing

distance of any church during church or other religious services.

1949 (46) 465.

§ 5-632. Penalties.

Every violation of the terms of § 5-631 shall be a misdemeanor and any

person upon conviction shall be subject, for each violation, to a fine of not

less than five dollars and not more than fifty dollars or imprisonment for

not more than thirty days.

1949 (46) 465.
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Article 5.

Billiards, Bowling, Skating Rinks and Coin Operated Machines in

Horry and Marion Counties.

§ 5-641. Licenses for coin operated machines.

In Horry and Marion Counties every person owning or maintaining any

place wherein or in connection with which is operated or located any ma-
chine for the playing of music, games or amusements operated by a slot

wherein is deposited any coin or thing of value or any machine in which is

kept any article to be purchased by depositing any coin or thing of value

shall apply for and procure from the governing body of the county a license

for the privilege of operating any and every such machine and shall pay for

such license a tax of seven dollars and fifty cents per machine, except that

:

(1) The tax on machines vending any article to be purchased therefrom

shall be five dollars per machine ;

(2) The tax on machines requiring a deposit of less than five cents shall

be two dollars per machine ; and

(3) Licenses procured under the provisions of this article on or after

January 1st and before June 30th of any year may be obtained for the re-

mainder of the license year upon the payment of one half of the tax above

provided.

1942 (42) 1559.

§ 5-642. Application for license.

In making application for license under this article the applicant shall

specify the make and type of the machine for which a license is desired. The
application for the license shall be filed on blanks to be furnished by the

governing body of the county.

1942 (42) 1559.

§ 5-643. No refund if operation unlawful.

Upon application being made for a license to operate any machine or ap-

paratus under this article, the governing body of the county may presume
that the operation of such machine or apparatus is lawful and when a license

has been issued for the operation thereof the sum paid for such license shall

not be refunded notwithstanding that the operation of such machine or ap-

paratus shall be prohibited.

1942 (42) 1559.

§ 5-644. Licenses not transferable.

No license issued under the provisions of § 5-641 shall be transferable.

1942 (42) 1559.

§ 5-645. Licenses to be attached to machines.

The person in whose place of business the machine is operated or located

shall see that the proper county license is attached to the machine before
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its operation is commenced. Failure to do so shall make such person liable

for the penalties imposed in this article.

1942 (42) 1559.

§ 5-646. Machines to bear numbers.

No machine shall be licensed under this article unless it shall bear a perma-

nently attached identifying- serial number.

1942 (42} 1559.

§ 5-647. Licenses for billiard tables, bowling alleys and skating rinks.

The governing bodies of Horry and Marion Counties may, in their discre-

tion, impose a license tax on any person owning or maintaining any place

wherein or in connection with which is operated or located any billiard or

pocket billiard table, bowling alley or skating rink. In no case shall the li-

cense tax so levied exceed the amount now levied by the State.

1942 (42) 1559.

§ 5-648. Payment of tax.

Every person subject to payment of tax under this article shall annually,

in advance, on or before the first day of July of each year or before doing

any act taxable under the provisions of this article apply for and obtain from

the governing body of the county a license for the privilege of engaging in

such business in either of the counties of Horry and Marion and shall pay

the tax levied therefor. All such licenses shall expire on the thirtieth day of

June following the date of issue.

1942 (42) 1559.

§ 5-649. Penalty; confiscation of machine.

Any person who shall fail, neglect or refuse to comply with the terms and

provisions of this article or shall fail to attach the required license to any

machine or apparatus, as herein required, shall be subject to a penalty of

twenty-five dollars for each failure and such penalty shall be assessed and

collected by the governing body of the county. In addition to the penalty

above provided for, any machine or apparatus not having attached thereto

the required license shall be seized and confiscated by the sheriff or any
lawful constable of such county and sold at public auction after fifteen days

of advertisement. Upon payment of the license required, the governing body

of the county may, within its discretion, return any property so seized

and confiscated and compromise any penalty assessed.

1942 (42) 1559.

§ 5-650. Repossession and action to set aside confiscation.

The owner or person from whom such property is seized may at any time

within five days after such seizure repossess such property by filing with the

chairman of the governing body of the county a bond in cash or a bond exe-

cuted by a surety company authorized to do business in this State in double

the amount of the tax and penalties due. Within ten days thereafter such
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person must bring action in any court of competent jurisdiction to have such

seizure set aside, otherwise the bond so filed shall be declared by the govern-

ing body of the county to be forfeited.

1942 (42) 1559.

§ 5-651. Tax or penalty a first lien.

Any license tax or penalty provided in this article shall constitute a first

preferred lien, next in priority to that of the State, upon any and all of the

property of the person charged therewith and the governing body of the

county may issue its execution therefor in the manner provided under §§ 65-870

to 65-873.

1942 (42) 1559.

§ 5-652. Deposit of funds collected.

All licenses, taxes or penalties collected by the governing body of the

county in the enforcement of this article shall be turned over to the county

treasurer to be placed in the general fund of the county.

1942 (42) 1559.

§ 5-653. Effect on unlawful operations.

The issuance of a license under the provisions of this article by the govern-

ing body of the county shall not make lawful the operation of any gambling

machine or device the operation of which is unlawful under the laws of this

State.

1942 (42) 1559.

§ 5-654. Administration and enforcement.

The administration of this article is vested in the governing body of the

county which shall prescribe rules and regulations pertinent to the enforce-

ment thereof. The sheriff, his deputies and the constables in the counties

of Horry and Marion shall see that the provisions hereof are enforced.

1942 (42) 1559.

Article 6.

Licenses for Coin Operated Devices, Billiard Tables, Bowling Alleys

y and Skating Rinks.

1

tf£
D
$ 5-660. License for coin operated devices.

Every person owning, operating or maintaining any place of business or

other place wherein or in connection with which is operated or located (a)

any machine for the playing of music, games or amusements, operated by a

slot wherein is deposited any coin or thing of value, (b) any machine in which

is kept any article to be purchased by depositing any coin or thing of value

or (c) any coin operated non-payout pin table with free play feature shall

apply for and procure from the South Carolina Tax Commission a license

for the privilege of operating every such machine and shall pay for such license
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a tax of-£fteetwk>llars- per machine, except that the tax on machines vending
any article to be purchased therefrom shall be ten dollars per machine.

1947 (45) 592; 1948 (45) 1752.

Constitutionality.—As to constitutionality at the rate of ten dollars per year, and any
of similar former Code provision, see Caro- machine which does not vend a tangible ar-
lina Music Co., Inc. v. Query et al., 192 tide of merchandise but plays music or
S. C. 308, 6 S. E. (2d) 473 (1939). merely affords amusement is taxable at the
Meaning of section.—The proper inter- rate of fifteen dollars per year. Carolina

pretation of this section is that any machine Music Co. v. Query, 192 S. C. 308, 6 S. E.
which vends a tangible article of merchan- (2d) 473 (1939) construing a former section
dise which is purchased therefrom by the of the Code similar to this section,
deposit of a coin or thing of value is taxable

§ 5-661. Machines, tables, etc., exempt from tax.

The provisions of this article shall not apply to:

(1) Any machine requiring a deposit of less than five cents

;

(2) Any machine dispensing hygienic or sanitary articles when such ma-

chine is located in a rest room on the premises of, and is operated or main-

tained by, any person for the convenience of the employees of such person

;

(3) Any billiard or pocket billiard table

;

(4) Vending machines vending exclusively merchandise on which a tax has

been collected under the provisions of articles 3 and 5 of chapter 10 of Title

65;

(5) Coin operated radios located in hotel rooms or tourist cabins ; or

(6) Any machine vending food products.

1947 (45) 592; 1948 (45) 1752.

§ 5-662. Application for license.

The application for a license under § 5-660 shall be filed on blanks to be

furnished by the Commission. In making application for a license the appli-

cant shall specify the manufacturer's serial number of the machine for which

the license is desired and no such machine shall be licensed under this article

unless it shall bear a permanently attached identifying serial number.

1947 (45) 592.

§ 5-663. Operation may be presumed lawful by Commission.

Upon application being made for a license to operate any machine or ap-

paratus under this article, the Commission may presume that the operation

of such machine or apparatus is lawful and when a license has been issued for

the operation thereof the sum paid for such license shall not be refunded

notwithstanding that the operation of such machine or apparatus shall be

prohibited.

1947 (45) 592.

§ 5-664. Licenses to be attached to machines ; nontransferable.

The person in whose place of business the machine is operated or located

shall see that the proper State license is attached to the machine before its

operation is commenced. Failure to do so shall make such person liable for
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the penalties imposed in this article. No license issued under the provisions

of this article shall be transferable.

1947 (45) 592.

§ 5-665. Licenses for billiard or pocket billiard tables.

Every person owning or maintaining any place of business or other place

wherein or in connection with which is operated or located any billiard or

pocket billiard table measuring not more than three and one-half feet wide

and seven feet long, whether operated by a slot or otherwise, shall apply for

and procure from the Commission a license for the privilege of operating such

billiard or pocket billiard table and shall pay for such license a tax of ten

dollars for each such billiard or pocket billiard table owned or operated ex-

cept that every person operating billiard or pocket billiard tables measuring

more than three and one-half feet wide and seven feet long, whether operated

by slot or otherwise, shall be taxed under the provisions of chapter 6 of this

Title.

1947 (45) 592.

§ 5-666. Application for license.

In making application for a license under § 5-665 the applicant shall specify

the manufacturer's serial number of the billiard or pocket billiard table for

which a license is desired and no billiard or pocket billiard table shall be

licensed under this article unless such billiard or pocket billiard table shall

bear a permanently attached identifying serial number.

1947 (45) 592.

§ 5-667. Licenses; attachment to tables.

A license issued under § 5-665 shall carry a serial number to correspond

with that on the billiard or pocket billiard table license thereby and no such

license shall be transferable to any other billiard or pocket billiard table. The
person in whose place of business such billiard or pocket billiard table is

operated or located shall see that a proper license is attached to the billiard

or pocket billiard table before its operation shall commence. Failure to do so

shall make such person liable for the penalties imposed under this article.

1947 (45) 592.

§ 5-668. Bowling alleys.

Every person owning or maintaining any place of business or other place

wherein or in connection with which is operated a bowling alley or alley of

like kind shall apply for and procure from the Commission a license for the

privilege of operating such bowling alley and shall pay for such license a tax

of five dollars for each such alley kept or operated, except that no license issued

under this section shall cost in excess of thirty dollars.

1947 (45) 592.

§ 5-669. Skating rinks.

Every person owning or maintaining any place of business or other place

wherein or in connection with which is operated a skating rink shall apply for
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and procure from the Commission a license for the privilege of operating such

skating rink and shall pay a license tax of twenty-five dollars for each skating

rink operated and a license issued under this section shall be valid only at

the address as shown on the license.

1947 (45) 592.

§ 5-670. Annual licenses required ; expiration thereof.

Every person subject to payment of tax under this article shall annually

in advance, on or before the first day of July of each year or before doing any

act taxable under the provisions of this article, apply for and obtain from the

Commission a State license for the privilege of engaging in such business and

shall pay the tax levied therefor. All such licenses shall expire on the thirtieth

day of June following date of issue.

1947 (45) 592.

§ 5-671. License not to legalize otherwise unlawful operations.

The issuance of a license under the provisions of this article by the Com-
mission shall not make lawful the operation of any gambling machine or de-

vice, the operation of which is made unlawful under the laws of this State.

1947 (45) 592.

§ 5-672. Penalty for failure to comply.

Any person who shall fail, neglect or refuse to comply with the terms and

provisions of this article or shall fail to attach the required license to any ma-
chine, apparatus, billiard or pocket billiard table, as herein required, shall be

subject to a penalty of twenty-five dollars for each failure, such penalty shall

be assessed and collected by the Commission.

1947 (45) 592.

§ 5-673. License taxes and penalties a lien.

Any license tax or penalties herein provided shall be and constitute a first

preferred lien upon any and all of the property of the person charged therewith

and the Commission may issue its execution therefor as is provided in § 65-871.

1947 (45) 592.

§ 5-674. Confiscation of unlicensed apparatus.

In addition to the penalties above provided for, any machine, apparatus,

billiard or pocket billiard table not having attached thereto the required license

shall be seized and confiscated by the Commission, its agents or employees,

and sold at public auction after thirty days advertisement. Upon payment

of the license required, the Commission may, within its discretion, return any

property so seized and confiscated and compromise any penalty assessed.

1947 (45) 592.

§ 5-675. Repossession by claimant and court trial.

The owner or person from whom such property is seized may at any time

within five days after such seizure repossess such property by filing with the
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Commission a bond in cash or a bond executed by a surety company author-

ized to do business in this State in double the amount of the tax and penalties

due. Within ten days thereafter such person must bring action in a court of

competent jurisdiction to have such seizure set aside, otherwise the bond so

filed shall be declared by the Commission to be forfeited.

1947 (45) 592.

§ 5-676. Additional local licenses.

Municipalities and counties may levy a license tax on the business taxed Wo'
under this article but in no case shall a tax so levied exceed one half of the *VJ*

amount levied by the State.

1947 (45) 592.

§ 5-677. Administration of article.

The administration of this article is vested in the Commission which shall

prescribe rules and regulations pertinent to the enforcement thereof.

1947 (45) 592.

§ 5-678. Disposition of taxes and penalties.

All license taxes and penalties collected by the Commission in the enforce-

ment of this article shall be turned over to the State Treasurer to be applied

to the general fund of the State.

1947 (45) 592.

CHAPTER 8.

Charleston Municipal Stadium Commission.

Sec. Sec.

5-701. Establishment. 5-705. Powers and duties.

5-702. Appointment, terms, vacancies and 5-706. Records and annual statements.

pay. 5-707. Title to stadium.

5-703. Officers; meetings; quorum. 5-708. Article 9 of chapter 3 of Title 59 not
5-704. Treasurer; controller. affected.

§ 5-701. Establishment.

The city council of the city of Charleston may establish the Municipal Sta-

dium Commission herein provided for and commit to such Commission the

task of constructing and operating a municipal stadium on the site of the

former Johnson Hagood Stadium in the City of Charleston.

1947 (45) 502.

§ 5-702. Appointment, terms, vacancies and pay.

The Commission shall be composed as follows: Two members shall be

nominated by the mayor and confirmed by the city council of the city of

Charleston, two members shall be appointed by the majority, including the

Senator, of the Charleston county legislative delegation and a fifth member
shall be appointed by The Board of Visitors of The Citadel, The Military

College of South Carolina. If it shall become necessary for the city council
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to issue revenue bonds or other obligations to obtain funds to defray the

cost of completing the construction of the stadium, then upon the delivery

of such bonds or obligations a sixth member shall be appointed to the Com-
mission by the five other members. The Commission shall be composed of

six members for so long a period of time as any revenue bonds or other obli-

gations, issued by the city council to defray the cost of completing the stadium

shall be outstanding, but when such bonds or obligations have been retired

and paid, the term of the sixth member, or his successor in office, shall there-

upon cease and expire and the composition of the Commission shall be re-

turned to five members. Subject to the provisions limiting the tenure of

office of the sixth member, the member shall be appointed for a term ending

four years after the expiration of the term of their predecessors in office,

the original five members having been appointed two for two years and three

for four years from the first day of July next following their appointment

and the sixth member likewise for a term of four years from the first day of

July next following his appointment. Should it occur that upon the expira-

tion of the term of any member of the Commission a successor shall not have

been appointed, the member whose term has thus expired shall hold over until

the appointment and qualification of his successor, but this provision shall

not extend the term of the successor beyond the four year period herein pro-

vided for. In the event of a vacancy on the Commission, the vacancy shall

be filled for the remainder of the unexpired term by appointment by the body

whose appointee shall have died, resigned or otherwise abandoned his posi-

tion as a member of the Commission. All members of the Commission shall

serve without compensation. Appointments and acceptances thereof shall be

duly filed in the office of the clerk of court for Charleston County.

1947 (45) 502.

§ 5-703. Officers ; meetings ; quorum.

The Commission shall select one of its members as chairman, another as

vice-chairman and a third as secretary. Those officers shall hold office for

such terms as the Commission may provide. The Commission shall decide

the time, place and frequency of its meetings for the transaction of official

business. Three members shall constitute a quorum for the transaction of

official business.

1947 (45) 502.

§5-704. Treasurer; controller.

The treasurer of the city of Charleston and the controller thereof shall, ex

officio, serve as treasurer and controller for the Municipal Stadium Commission

and the bonds given for the faithful performance of their duties as treasurer

and controller of the city respectively, shall cover the faithful performance of

their duties as treasurer and controller for the Municipal Stadium Commission.

1947 (45) 502.

§ 5-705. Powers and duties.

Subject to the provisions of § 5-708 the Commission may do all acts and
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things that may be necessary to construct and operate a municipal stadium,

including, but without limiting the generality of the foregoing, the following

powers :

(1) To contract for services of a personal nature, including architects

and engineers, without advertisement;

(2) To let contracts for the construction of the stadium, but only upon
competitive bids after such advertisement as the Commission shall determine;

(3) To adopt and enforce reasonable regulations concerning the use of the

facilities and services afforded by the stadium; provided, that, subject to such

regulations, the stadium shall be made available for use by any and all public

schools and colleges in Charleston Count}'

;

(4) To place into effect reasonable rates for the use of the facilities and
services afforded by the stadium, but in establishing rates the Commission
shall heed the mandate of § 59-399 and shall abide by any covenant or pledge

made by the city council relative to such rates and charges;

(5) To expend upon its warrants such sums as may be committed to it for

the purpose of constructing and operating the stadium, but all warrants shall

be signed by the chairman or vice-chairman of the Commission and counter-

signed by the treasurer or the controller; and

(6) To obligate itself and its successors in office to operate the municipal

stadium in the manner required by the ordinances adopted by the city council,

as an incident to the issuance of revenue bonds pursuant to article 9 of chapter

3 of Title 59.

1947 (45) 502.

§ 5-706. Records and annual statements.

The Commission shall at all times keep a full and accurate account of its

actions, doings, receipts and expenditures. Such record shall be a public

record and shall be open to inspection. Annual statements covering the re-

ceipts and disbursements of the Commission shall be filed in the office of the

clerk of court for Charleston County within thirty days next following the

close of any fiscal year.

1947 (45) 502.

§ 5-707. Title to stadium.

Notwithstanding the provisions of this chapter the title to the municipal

stadium shall at all times remain in the city council of the city of Charleston.

1947 (45) 502.

§ 5-708. Article 9 of chapter 3 of Title 59 not affected.

It is recognized by the General Assembly that the city council may raise a

portion of the funds needed to construct the municipal stadium by the issuance

of revenue bonds pursuant to the provisions of article 9 of chapter 3 of Title

59 hereof and that as a consequence it will be required to make the pledges

and covenants contemplated by said chapter. It is the further intention of

the General Assembly that the provisions of this chapter shall be construed as
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supplementary to said article 9 of chapter 3 of Title 59. It is, therefore, de-

clared that nothing contained in this chapter shall be deemed in conflict with

the provisions of said article 9 of chapter 3 of Title 59 and that if any provision

hereof or any power conferred by this chapter upon the Commission shall be

inconsistent with any provision of said article 9 of chapter 3 of Title 59 or any

pledge or covenant made or required to be made pursuant to said chapter, then

such provision of this chapter or power conferred by this chapter shall be

limited or curtailed to such extent that such inconsistency shall be removed.

1947 (45) 502.
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Title 6.

Animals.*

Chap. 1. Cruelty to Animals, §§ 6-1 to 6-18.

2. Dogs and Rabies, §§6-101 to 6-141.

3. Estrays, §§ 6-201 to 6-209.

4. Livestock and Poultry Generally, §§ 6-301 to 6-347.

5. Sanitary and Health Provisions, §§ 6-401 to 6-495.

CHAPTER 1.

Cruelty to Animals.

Sec. Sec.

6-1. Definitions. 6-10.

6-2. Acts of agents imputed to corpora- 6-11.

tions.

6-3. Abusing horses, etc. 6-12.

6-4. Ill-treatment of animals generally.

6-5. Cruel work or transportation, aban- 6-13.

donment, etc. 6-14.

6-6. Cutting tails of horses, etc. 6-15.

6-7. Leaving animal to die in public place. 6-16.

6-8. Destruction of such animal.
6-9. Overloading and length of confine- 6-17.

ment in railroad cars. 6-18.

Care when unloaded during trarrsit.

Penalty for violation of §§ 6-9 and
6-10.

Custody of animal when person in

charge arrested.

Arrest for violation.

Care of animals after such arrest.

When search warrant may be issued.

Officers to arrest persons accused of

cruelty to animals.

Disposition of fines.

Fines, etc., a lien on animals.

§ 6-1. Definitions.

In this chapter the words "animal" or "animals" shall be held to include all

brute creatures.

1942 Code § 1600; 1932 Code § 1600; Cr. C. '22 § 564; Cr. C. '12 § 915; Cr. C. '02 § 630;

G. S. 1708; R. S. 512.

§ 6-2. Acts of agents imputed to corporations.

The knowledge and acts of agents and persons employed by corporations

in regard to animals transported, owned or employed by or in the custody of

such corporations shall be held to be the acts and knowledge of such corpo-

rations.

1942 Code § 1600; 1932 Code § 1600; Cr. C. '22 § 564; Cr. C. '12 § 915; Cr. C. '02 § 630;

G. S. 1708; R. S. 512.

* As to fish, game and wildlife generally, see Title 28. As to the malicious injury of

animals and cattle, see § 16-381. As to burying or burning of all dead animals, see § 32-557.

As to transportation of animals, see §§58-1121 to 58-1127. As to county fairs generally,

see §§14-651 to 14-687.
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§ 6-3. Abusing horses, etc.

Whoever shall wilfully abuse or cruelly treat any horse, mule or other

draught animal or beast of burden shall, upon conviction thereof before any

court of competent jurisdiction, suffer imprisonment for fifteen days or pay

a fine of fifteen dollars, except that if such person shall be the owner or have

the charge or custody of such animal the provisions of § 6-4 shall apply.

1942 Code § 1593; 1932 Code § 1593; Cr. C. '22 § 558; Cr. C. '12 § 909; Cr. C. '02 § 623;

G. S. 2525; R. S. 505; 1878 (16) 492.

§ 6-4. Ill-treatment of animals generally.

Whoever overloads, overdrives, overworks, tortures, torments, needlessly

mutilates, cruelly kills, ill-treats, deprives of necessary sustenance or shelter,

or inflicts unnecessary pain or suffering upon any animal or causes the same to be

done, whether such person be the owner thereof or have the charge or custody

of the same, shall, for every such offense, be guilty of a misdemeanor and be pun-

ished by imprisonment in jail not exceeding thirty days or by a fine not exceed-

ing one hundred dollars.

1942 Code § 1594; 1932 Code § 1594; Cr. C. '22 § 559; Cr. C. '12 § 910; Cr. C. '02 § 625;

G. S. 1703; R. S. 507; 1881 (17) 573; 1883 (18) 388.

§ 6-5. Cruel work or transportation, abandonment, etc.

Every owner, possessor or person having the charge or custody of any

animal who

(a) Cruelly drives or works the same when unfit for labor;

(b) Cruelly abandons the same

;

(c) Carries the same, or causes the same to be carried, in or upon any ve-

hicle or otherwise in an unnecessarily cruel or inhuman manner; or

(d) Knowingly or wilfully authorizes or permits the same to be subjected

to unnecessary torture, suffering or cruelty of an}' kind
;

Shall, for every such offense, be guilty of a misdemeanor and shall be

punished for every such offense in the manner prescribed in § 6-4.

1942 Code § 1595; 1932 Code § 1595; Cr. C. '22 §560; Cr. C. '12 §911; Cr. C. '02 §626:
G. S. 1704; R. S. 508; 1881 (17) 573.

Knowledge and consent of owner suffi- worked when unfit for labor, with his

cient for conviction.—The owner of an ani- knowledge and consent. State v. Brow:-.-

mal may be convicted, under this section, ing, 70 S. C. 466, 50 S. E. 185.

for cruelty to it on evidence that it was

§ 6-6. Cutting tails of horses, etc.

Any person who (a) cuts the tissue or muscle of the tail of any horse, ass,

mule, mare or gelding, or otherwise operates upon it in any manner for the

purpose or with the effect of altering the natural carriage of the tail, except

when such cutting or operation is necessary for the health or life of the ani-

mal, as certified to in writing by a licensed verterinarian, (b) causes, procures

or knowingly permits such cutting or operation to be done or (c) assists in or

is voluntarily present at such cutting or operation shall be guilty of a misde-

meanor.
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Any person convicted of violating any of the provisions of this section shall

be fined not less than fifty nor more than one hundred dollars or imprisoned

not less than fifteen nor more than thirty days.

1942 Code § 1603-1; 1936 (39) 1649.

§ 6-7. Leaving animal to die in public place.

A person, being the owner or possessor or having charge or custody of a

maimed, diseased, disabled or infirm animal in any town or city of this State,

who abandons such animal or leaves it to die in a street, road, highway or

other public place more than three hours after he receives notice that it is

left disabled is guilty of a misdemeanor and shall be punished by a fine not

exceeding one hundred dollars or imprisonment not exceeding thirty days.

1942 Code § 1603; 1932 Code § 1603; Cr. C. '22 § 567; Cr. C. '12 § 918; Cr. C. '02 § 633;

1899 (23) 99; 1907 (25) 484.

§ 6-8. Destruction of such animal.

Any agent or officer of the South Carolina Society for the Prevention of

Cruelty to Animals or of any society duly incorporated for that purpose may
lawfully destroy, or cause to be destroyed, any animal found abandoned and

not properly cared for, appearing according to the judgment of two reputable

citizens called by him to view the same in his presence to be glandered, in-

jured or diseased past recovery for any useful purpose.

1942 Code § 1603; 1932 Code § 1603; Cr. C. '22 § 567; Cr. C. '12 § 918; Cr. C. '02 § 633;

1899 (23) 99; 1907 (25) 484.

§ 6-9. Overloading and length of confinement in railroad cars.

No railroad company in the carrying or transportation of animals shall

overload the cars nor permit the animals to be confined in cars for a longer

period than thirty-six consecutive hours without unloading the same for

rest, water and feeding for a period of at least five consecutive hours, unless

prevented from so unloading by storm or other accidental causes beyond the

control of such railroad company
; provided, hozvcver, that when animals shall

be carried in cars in which they can and do have proper food, water and space

and opportunity for rest, the foregoing provisions in regard to their being un-

loaded shall not apply.

In estimating such confinement the time during which the animals have

been confined without such rest on connecting roads from which they are

received shall be included, it being the intent of this section to prohibit their

continuous confinement beyond the period of thirty-six hours, except upon
the contingencies hereinbefore stated.

1942 Code § 1596; 1932 Code § 1596; Cr. C. "22 § 561; Cr. C. '12 § 912; Cr. C. '02 § 627;
G. S. 1705; R. S. 509; 1881 (17) 573; 1923 (33) 118; 1924 (33) 949.

Cross reference.—As to further regula- section has been codified in the S. C. Code
tions for transportation of animals by rail- of 1952 as §§ 6-9 to 6-11.

roads, see §§58-1122, 58-1127. Sections 6-9 to 6-11 are constitutional.—
Editor's note.—The following cases con- Crawford v. Southern Ry. Co., 56 S. C. 136,

strue § 8346 of the S. C. Code of 1942 which 34 S. E. 80 (1899); Comer v. Columbia, N.
contained substantially the same language & L. R. Co., 52 S. C. 36, 29 S. E. 637 (1898).

as § 1596 of the S. C. Code of 1942, which Duty to feed and water stock.—This sec-
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tion requires the carrier to feed and water v. Columbia, N. & L. R. Co., 52 S. C. 36, 29

the stock in transit where the owner neg- S. E. 637 (1898).

lects to do so. It also requires the carrier Burden of proving compliance.—The bur-

to furnish the owner with facilities to feed den of proof is on the carrier to show com-
and water the stock. Comer v. Columbia, N. pliance with the statute. Comer v. Colum-
& L. R. Co., 52 S. C. 36, 29 S. E. 637 (1898). bia, N. & L. R. Co., 52 S. C. 36, 29 S. E.

Special contract to relieve company of its 637 (1898); Swindler v. Hilliard & Brooks,
duties.—Under this section the company 2 Rich. (31 S. C. L.) 286; Wallingford v.

cannot relieve itself of the duties imposed by Columbia & G. R. Co., 26 S. C. 258, 2 S. E.

special contract. Crawford v. Southern Ry. 19 (1887); Baker v. Brinson, 9 Rich. (43

Co., 56 S. C. 136, 34 S. E. 80 (1899); Comer S. C. L.) 201; Johnstone v. Richmond & D
R. Co., 39 S. C. 55, 17 S. E. 512 (1893).

§ 6-10. Care when unloaded during transit.

Animals unloaded as required by § 6-9 shall be properly fed, watered and

sheltered during such rest by the owner or person having the custody thereof

or, in case of his default in so doing, then by the railroad company transporting

the same at the expense of the owner or person in custody thereof; and the

company shall, in such case, have a lien upon such animals for food, care and

custody furnished and shall not be liable for any detention of such animals.

1942 Code § 1596; 1932 Code § 1596; Cr. C. '22 § 561; Cr. C. '12 § 912; Cr. C. '02 * 627;

G. S. 1705; R. S. 509; 1881 (17) 573; 1923 (33) 118; 1924 (,33) 949.

Cross reference.—As to further regula-

tions for transportation of animals by rail-

roads, see §§ 58-1122, 58-1127.

§ 6-11. Penalty for violation of §§ 6-9 and 6-10.

Any company or the owner or custodian of such animals who shall fail to

comply with the provisions of §§ 6-9 and 6-10 shall, for each and every such of-

fense, if found guilty, be fined not less than fifty nor more than five hundred

dollars, in any court of competent jurisdiction.

1942 Code § 1596; 1932 Code § 1596; Cr. C. '22 § 561; Cr. C. '12 § 912; Cr. C. '02 § 627;

G. S. 1705; R. S. 509; 1881 (17) 573; 1923 (,33) 118; 1924 (33) 949.

§ 6-12. Custody of animal when person in charge arrested.

When any person arrested is, at the time of such arrest, in charge of any ani-

mal or any vehicle drawn by or containing any animal, any agent of the South

Carolina Society for the Prevention of Cruelty to Animals, or of any society

incorporated for that purpose, may take charge of such animal and of such

vehicle and its contents and deposit the same in a safe place of custody or

deliver the same into the possession of the police or sheriff of the

county or place wherein the arrest was made, who shall thereupon assume the

custody thereof ; and all necessary expenses incurred in taking charge of such

property shall be a lien thereon.

1942 Code § 1603; 1932 Code § 1603; Cr. C. '22 § 567; Cr. C. '12 § 918; Cr. C. '02 § 633;

1S99 (23) 99; 1907 (25) 484.

§ 6-13. Arrest for violation.

Any person violating the laws in relation to cruelty to animals may be ar-

rested and held, without warrant, in the same manner as in the case of persons

found breaking the peace.
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1942 Code § 1598; 1932 Code § 1S98; Cr. C. '22 § 562; Cr. C. '12 § 913; Cr. C. '02 § 628;

G. S. 1706; R. S. 510; 1881 (17) o74.

§ 6-14. Care of animals after such arrest.

The person making the arrest, with or without warrant, shall use reasonable

diligence to give notice thereof to the owner of the animals found in the

charge or custody of the person arrested, if such person be not himself the

owner, and shall properly care and provide for such animals until such owner
shall take charge of the same; and the owner shall take charge of the animals

within fifteen days from the date of such notice. The person making such

arrest shall have a lien on the animals for the expense of such care and pro-

vision. But if such person making the arrest be an agent of the South Carolina

Society for the Prevention of Cruelty to Animals, or other society incorporated

for that purpose, the provisions of § 6-12 shall apply in lieu of the provisions

of this section.

1942 Code § 1598; 1932 Code § 1598; Cr. C. '22 § 562; Cr. C. '12 § 913; Cr. C. '02 § 628;
G. S. 1706; R. S. 510; 1881 (17) 574.

§ 6-15. When search warrant may be issued.

When complaint is made on oath or affirmation to any magistrate author-

ized to issue warrants in criminal cases that the complainant believes and has

reasonable cause to believe that the laws in relation to cruelty to animals have

been or are being violated in any particular building or place, such magistrate, if

satisfied that there is reasonable cause for such belief, shall issue a search war-

rant authorizing any sheriff, deputy sheriff, deputy State constable, constable

or police officer to search such building or place; but no such search shall

be made after sunset, unless specially authorized by the magistrate upon sat-

isfactory cause shown.

1942 Code § 1599; 1932 Code § 1599; Cr. C. '22 § 563; Cr. C. '12 § 914; Cr. C. '02 § 629;

G. S. 1707; R. S. 511; 1881 (17) 574.

§ 6-16. Officers to arrest persons accused of cruelty to animals.

All sheriffs, deputy sheriffs, deputy State constables, constables and police

officers and one deputy for each township, who shall be appointed by the / i

sheriff of each county, shall prosecute all violations of the provisions of this

chapter which shall come to their notice or knowledge. The township deputy

shall have the ill-treated or injured animal in evidence at the prosecution, when
brought by him, and he may bring, or cause to be brought, such animal or

animals.

1942 Code § 1601; 1932 Code § 1601; Cr. C. '22 § 565; Cr. C. '12 § 916; Cr. C. '02 § 631;

G. S. 1709; R. S. 513; 1905 (24) 952.

§ 6-17. Disposition of fines.

All fines collected upon complaint or information for violation of this chapter

shall inure and be paid over as follows

:

(1) If the prosecution was brought by the township deputy, one-half shall

be paid to him and remaining half shall be paid (a) to the local branch or

chapter of the South Carolina Society for the Prevention of Cruelty to Ani-
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mals, in aid of the benevolent objects for which it was incorporated, or (b)

if there be no local branch or chapter of said society in the town or city in

which the prosecution took place, to the county for general county purposes

;

(2) If the prosecution was not brought by the township deputy, one-half

shall be paid to the county in which the prosecution was brought for general

county purposes and the remaining one-half shall be paid (a) to the local

branch or chapter of the South Carolina Society for the Prevention of Cruelty

to Animals, for the purpose aforesaid, if there be such a branch or chapter in

the town or city in which the prosecution took place or (b) if there be no such

local branch or chapter, such remaining half shall likewise be paid to the

county for general county purposes.

1942 Code § 1601; 1932 Code § 1601; Cr. C. '22 § 565; Cr. C. '12 § 916; Cr. C. '02 § 631;

G. S. 1709; R. S. 513; 1905 (24) 952.

§ 6-18. Fines, etc., a lien on animals.

All penalties, fines and costs incurred by reason of violations of any of the

provisions of §§ 6-4, 6-5, 6-9, 6-10 or 6-14 shall constitute and be a lien upon

the animal so cruelly used.

1942 Code § 1602; 1932 Code § 1602; Cr. C. '22 § 566; Cr. C. '12 § 917; Cr. C. '02 § 632;

G. S. 1710; R. S. 574; 1881 (17) 57S.
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Article 1.

Sheep-killing Dogs.

§ 6-101. Keeping of sheep-killing dogs prohibited.

No persons shall buy, sell, receive, give away or otherwise own, control,

have or keep in possession any dog commonly called "sheep-killing" and known

to be such. The violation, knowingly, in any one or all respects of the fore-

going prohibition shall be a misdemeanor punishable, upon conviction, by a

fine not exceeding one hundred dollars or imprisonment for not exceeding thir-

ty days.

1942 Code § 1178; 1932 Code § 1178; Cr. C. '22 § 68; Cr. C. '12 § 212; 1909 (26) 121.

§ 6-102. Dogs worrying sheep may be killed.

Any person who may find any dog in the act of worrying or destroying

any sheep in this State may kill such dog and such person shall not for so

doing be held to answer to any action, civil or criminal.

1942 Code § 3422; 1932 Code § 3422; Civ. C. '22 § 1038; Civ. C. '12 § 3437; Civ. C. '02

§ 2351; G. S. 1701; R. S. 1835; 1878 (16) 563.

Section implies there may be unlawful dog; otherwise such legislation is absolute-

killing.—The implication of this section is ly useless. Salley v. Manchester, etc., R.

that there may be an unlawful killing of a Co. 54 S. C. 481, 32 S. E. 526.

§ 6-103. Killing dogs injuring stock in certain counties.

Any magistrate in Fairfield, Richland or York County on proof that any dog
has killed or worried any sheep or other livestock shall order such dog to be

killed.

1942 Code §§ 3426, 3427; 1932 Code §§ 3426, 3427; 1928 (35) 1853; 1929 (36) 1031.

§ 6-104. Owners of sheep-killing dogs to pay for sheep killed.

The owner of or person having in his care or keeping any dog shall be liable

to pay to the person damaged double the value of any sheep that may be killed

or injured by such dog, to be recovered by action at the suit of the person

damaged in any court having competent jurisdiction. In all such actions the

recovery of ten dollars or more shall carry costs.

1942 Code § 3423; 1932 Code § 3423; Civ. C. '22 § 1039; Civ. C. '12 § 3438; Civ. C. '02

§ 2352; G. S. 1702; R. S. 1836; 1859 (12) 826.

Construction of the words "care and keep- gletary, 15 Rich. (49 S. C. Law) 240.

ing" should be determined by court and Stated in Salley v. Manchester, etc., R.
not submitted to jury. Cockfield v. Sin- Co., 54 S. C. 481, 32 S. E. 526.

Article 2.

Rabies Control Act.

§6-121. Short title.

This article may be referred to as the "Rabies Control Act."

1950 (46) 2406.
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§ 6-122. Definitions.

Whenever used in this article, unless a contrary intention is clearly evident,

the following terms shall be interpreted as herein defined

:

(1) The term "dog" shall mean and include all members of the canine fam-

ily four months or more of age, including foxes and other such canir.es;

(2) The term "owner" shall mean and include any person who (a) has a

right of property in a dog, (b) keeps or harbors a dog or who has it in his care

or acts as its custodian or (c) permits a dog to remain on or about any prem-

ises occupied by him

;

(3) The term "inoculation against rabies" shall mean the injection, subcutane-

ously or otherwise, of canine anti-rabic vaccine as approved by the State Board

of Health and by the U. S. Bureau of Animal Industry ; and

(4) The term "rabies control officer" shall mean any person appointed for

the control of rabies with the approval of the State Health Officer under the

provisions of this article.

1950 (46) 2406.

§ 6-123. Public health veterinarian ; duties.

The State Board of Health may employ a licensed doctor of veterinary

medicine to serve as public health veterinarian of the State Board of Health.

He shall aid county health departments and rabies control officers in the

administration and enforcement of the provisions of this article, including the

supervision of forms of certificates and tags to effecutate the inoculation pro-

gram herein provided. He shall aid in the preparation of literature describing

the symtoms of rabies and preventive measures to be taken against the spread

of rabies, such information to be distributed to dog owners at the time of in-

oculation of animals, and shall otherwise promote efficiency in the program of

inoculation and rabies control herein provided. In addition to the above, he

shall aid administratively in the prevention and control of all diseases com-

municable from animal to man which may become prevalent in this State and

in combatting such disease, in cooperation with the Chief Game Warden, the

extension service of The Clemson Agricultural College of South Carolina and

any other State or Federal agencies engaged in similar efforts to combat dis-

eases communicable from animal to man.

19S0 (46) 2406.

§ 6-124. Rabies control officer and additional personnel.

For the purpose of providing proper enforcement of the provisions of this

article, each county board of health shall act as, or appoint annually on or be-

fore July 1 a licensed graduate veterinarian or other properly qualified person

who shall be known as, rabies control officer. In those counties in which

there is no county board of health, such appointment shall be made by the

State Board of Health. Such additional personnel may be appointed and as-

signed as is deemed necessary. The rabies control officer shall be subject to

all rules and regulations for a merit system of personnel administration.

1950 (46) 2406.
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§6-125. Dogs inoculated annually; certificates and tags.

Prior to July 1 of each year every owner of a dog shall have his dog inocu-

lated against rabies. Evidence of such inoculation shall consist of a certificate

signed by a licensed graduate veterinarian or the duly authorized person

administering the vaccine. This certificate shall be in a form prepared and

issued by the State Board of Health and no other certificate shall be used.

The veterinarian may stamp or write his name and address on such

certificate. One copy of the certificate shall be given to the owner, one filed

with the county health department and one retained by the person admin-

istering the vaccine. Coincident with the issuance of the certificate of inocu-

lation, the licensed graduate veterinarian, the rabies control officer or one

of his assistants shall also furnish a serially numbered metal license tag

bearing the same number and year as the certificate. The metal license tag,

when issued by the licensed graduate veterinarian, shall bear the name of such

veterinarian. The metal license tag shall at all times be attached to a collar

or harness worn by the dog for which the certificate and tag have been issued.

19S0 (46) 2406.
, X

:
'

§ 6-126. Inoculation charge ; disposition of fees.

The charge for inoculation or vaccination of a dog at scheduled clinics shall

not exceed one dollar, including the cost of the vaccine and such charge shall

be paid by the owner. Fees collected by veterinarians shall be their compen-
sation. All other fees shall be deposited in county treasurers' offices as

general county funds.

1950 (46) 2406.

§ 6-127. Notice to health department if animal affected or suspected of being af-

fected by rabies.

Whenever a dog, cat or other animal is affected by rabies or suspected of

being affected by rabies or has been bitten by an animal known or suspected

to be affected by rabies the owner of the animal or any person having knowl-

edge thereof shall forthwith notify the county health department in the county

in which the animal is located, stating precisely where the animal may be

found.

1950 (46) 2406.

§ 6-128. Report of person bitten by animal to health department.

Every physician after his first professional attendance upon a person bitten

by a dog, cat or other animal shall within twelve hours report to the county

health department the name, age, sex, color and precise location of the per-

son so bitten and, when no physician attends, the parent or guardian of every

child so bitten shall, within twelve hours after first having knowledge that

the child was so bitten, make a like report to the county health department.

When no physician attends an adult so bitten such adult or the person caring

for him shall make a like report to the county health department.

1950 (46) 2406.
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§ 6-129. Animal attacking or biting person to be confined; examination.

The county health department shall serve notice upon the owner of a

dog, cat or other animal which has attacked or bitten a person to confine

the animal at the expense of the owner upon his premises or at a county

pound or other place designated in the notice for a period of at least ten

days after the animal has attacked or bitten a person. And the licensed

graduate veterinarian, the rabies control officer or his assistants shall be

permitted by the owner of such dog, cat or other animal which has attacked

or bitten a person to examine the animal at any time, and daily if desired,

within the ten day period of confinement, to determine whether such animal

shows symptoms of rabies. No person shall obstruct or interfere with the

rabies control officer or his assistants in making such examination.

1950 (46) 2406.

§ 6-130. Animal bitten by animal known or suspected of having rabies to be

confined.

The county health department shall serve a notice in writing upon the owner

of a cat, dog or other animal known to have been bitten by an animal known
or suspected of being affected by rabies, requiring the owner to confine such

animal for a period of not less than six months, except that animals prop-

erly treated with anti-rabic vaccine shall be confined for a period of not less

than three months.

1950 (46) 2406.

§ 6-131. Animal to be confined to prevent spread of rabies; inoculations.

Whenever the county board of health or the county health department

has reason to believe, or has been notified by the State Board of Health, that

there is danger that rabies may spread within that county, such board or

department shall serve public notice by publication in a newspaper of gen-

eral circulation in such county, requiring the owners of cats, dogs and other

pet animals specified to confine such cats, dogs or pet animals for such period

as may be necessary to prevent the spread of rabies in such county. And
when it shall be deemed advisable in the interest of public safety, the State

Board of Health may order the inoculation against rabies of all cats, dogs or

other pet animals so confined, whether or not such animal has been previ-

ously inoculated under the provisions of this article, and the State Board

of Health shall aid the county health department in the execution of such

emergency inoculations.

1950 (46) 2406.

§6-132. Uninoculated dog not to run at large; impounding and disposition

of animals.

It shall be unlawful for any owner of any dog which has not been inocu-

lated, as required by § 6-125, to allow it to run at large. The county health

department may capture and impound any such dog found running at large

and dispose of such animal by sale or a humane form of execution, if such

animal remains unclaimed for three days. Such power to impound and
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dispose of animals shall extend to apply to any and all animals unclaimed

and found or suspected to be affected by rabies, whether wild or domestic,

and the Chief Game Warden and the livestock sanitary department of The
Clemson Agricultural College of South Carolina shall cooperate with and

aid the State Board of Health and the county health departments in the

enforcement of this provision as affects animals found or suspected to be

affected by rabies when such animals are in their care, jurisdiction or control.

1950 (46) 2406.

§ 6-133. Dog pounds and redemption therefrom.

Every county in the State and every municipality over the population of ten

thousand in which the county pound is not located shall provide a suitable en-

closure for the impounding of all dogs found running at large in violation

of this article. In case the owner of any impounded animal desires to make
redemption thereof, he must first pay for the inoculation thereof, for the

board of the dog for the period for which it was impounded and one dollar

in addition as cost. Such cost when collected shall go toward defraying the

expense of operating the pound where the dog was confined.

1950 (46) 2406.

§ 6-134. Dogs not inoculated not property in Lexington County.

No dog that has not been inocluated against rabies in accordance with the

provisions of this article shall be held to be property in any of the courts of

Lexington County.

1951 (47) 147.

§ 6-135. Furnish anti-rabic (human) vaccine free.

The State Board of Health shall furnish free of cost anti-rabic (human)
vaccine to the physician attendant upon persons bitten by any dog, cat or

other animal found or suspected to be affected by rabies. Such anti-rabic

(human) vaccine shall meet the standard and approval of the U. S. Public

Health Service.

1950 (46) 2406.

§ 6-136. Counties to provide funds.

The funds to carry out the provisions of this article shall be provided by
the several counties of the State.

1950 (46) 2406.

§ 6-137. Report of county departments.

Each county health department shall furnish information to the State

Board of Health concerning all cases of rabies and the prevalence of rabies

within the county and shall make a monthly report showing the number of

dogs inoculated, fees and penalties collected and the number of cases of

rabies occuring in such county.

1950 (46) 2406.
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§ 6-138. Enforcement of article.

The rabies control officer, under the direction of the county health de-

partment or the county board of health, shall enforce the provisions of

this article and, for the purpose of enforcing this article, the sheriff and his

deputies and the police officers in each incorporated municipality shall be

aides and are instructed to cooperate with the county health department in

carrying out the provisions of this article.

1950 (46) 2406.

§ 6-139. Liability for accident or subsequent disease from inoculation.

The county health departments, the county rabies control officers, their

assistants, the State Board of Health, the public health veterinarian or any-

one enforcing the provisions of this article shall not be held responsible for

any accident or subsequent disease that may occur in connection with the

inoculation of any animal as herein provided.

1950 (46) 2406.

§6-140. Penalties.

Any person refusing to comply with the provisions of this article or vio-

lating any of the provisions hereof shall be guilty of a misdemeanor and

upon conviction shall be fined not more than one hundred dollars or im-

prisoned not more than thirty days, for each offense.

1950 (46) 2406.

§ 6-141. Further municipal restrictions not prohibited.

Nothing in this article shall be construed to limit the power of any mu-
nicipality within the State to prohibit dogs from running at large, whether

or not they have been inoculated as herein provided ; nor shall anything in

this article be construed to limit the power of any municipality to regulate

and control further in such municipality and to enforce other and additional

measures for the restriction and control of rabies.

1950 (46) 2406.S
CHAPTER 3.

ESTRAYS.

Sec. Sec.

6-201. Finder to advertise and take before 6-206. Claim of owner after sale; use of pur-

magistrate for appraisement. chase money.
6-202. Appraisal; certificate of appraise- 6-207. Certificate to be recorded; record

ment. open to inspection.

6-203. Advertisement by magistrates. 6-208. Compensation for keeping estray.

6-204. Sale if not claimed. 6-209. Penalties for failure to perform du-
6-205. Note of purchaser; suit thereon. ties.

§ 6-201. Finder to advertise and take before magistrate for appraisement.

If an estray shall be found wandering in or about the plantation of any free-

holder or settled resident, such freeholder or resident may take the same
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into possession and shall advertise the same within three days thereafter,

in three or more public places in the county wherein the person so taking

up the estray may reside; and such person shall, within ten days after adver-

tising as aforesaid, take such estray to the nearest magistrate for appraisal

except that hogs, sheep, neat cattle or goats shall be appraised at the place

taken up.

1942 Code § 6270; 1932 Code § 6270; Civ. C. '22 § 5130; Civ. C. '12 § 3386; Civ. C. '02

§ 2275; G. S. 1610; R. S. 1802; 1S03 (5) 465.

§ 6-202. Appraisal ; certificate of appraisement.

Every magistrate before whom an estray shall be returned shall cause

the same to be appraised, on oath, by three proper persons in the vicinity, who
shall certify their appraisement under their hands, together with an accurate

description of the color, size, age, brands and marks of the estray ; where-

upon the magistrate shall enter such certificate at large in his book and shall,

within ten days thereafter, send a duplicate of the certificate to the clerk

of the court of the county in which the estray shall have been taken up.

1942 Code § 6271; 1932 Code § 6271; Civ. C. '22 § 5131; Civ. C. '12 § 3387; Civ. C. '02

§ 2276; G. S. 1611; R. S. 1803; 1803 (5) 465; 1839 (11) 30.

§ 6-203. Advertisement by magistrates.

At the same time such magistrate shall cause the estray to be advertised

at three or more public places in the county, one of which shall be on the

court house door, for twenty days or by advertising in a newspaper pub-

lished within the county. For printing such advertisement the printer shall

lie entitled to one dollar, which shall be paid by the owner of such estray or

taken out of the sale price of the same.

1942 Code §§ 6272, 6274; 1932 Code §§ 6272, 6274; Civ. C. '22 §§ 5132, 5134; Civ. C. *12

§§ 3388, 3390; Civ. C. '02 §§ 2277, 2279; G. S. 1612, 1614; R. S. 1804, 1806; 1803 (5) 465;

1839 (11) 30; 1935 (39) 226.

Cross reference.—As to proceedings when
the owner of trespassing stock is unknown,
see § 6-319.

§ 6-204. Sale if not claimed.

When no owner shall appear and prove his property within the time di-

rected for advertising, the magistrate shall cause the same to be publicly

advertised for ten days and sold on a credit of six months, except the costs

of the proceeding which shall be paid in cash.

1942 Code § 6273; 1932 Code § 6273; Civ. C. '22 § 5133; Civ. C. '12 § 3389; Civ. C *02

§ 2278; G. S. 1613; R. S. 1805; 1839 (11) 30.

§ 6-205. Note of purchaser ; suit thereon.

The purchaser shall give his note, with approved security, to the magis-

trate, in the name of the governing body of the county wherein such estray

shall be taken up, and the magistrate shall immediately deliver the note

to such governing body which may, in default of payment, sue for and re-

cover the same.

1942 Code § 6273; 1932 Code § 6273; Civ. C. '22 § 5133; Civ. C. '12 § 3389; Civ. C "02

§ 2278; G. S. 1613; R. S. 1805; 1839 (11) 30.
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§ 6-206. Claim of owner after sale ; use of purchase money.

If any person shall put in a just and lawful claim to such estray at any time

after the sale and before the note becomes due, the governing body of the

county shall give up the note to the claimant on his paying the customary

fees; but if no such owner shall appear the governing body shall cause the

amount of the same to be collected and appropriated to the proper use of the

county.

1942 Code § 6275; 1932 Code § 6275; Civ. C. '22 § 5135; Civ. C. '12 § 3391; Civ. C. '02

§ 2280; G. S. 1615; R. S. 1807; 1789 (5) 137; 1803 (5) 465.

§ 6-207. Certificate to be recorded ; record open to inspection.

The clerk of the court shall file the duplicate certificate of the appraisers

and magistrate in all instances of estrays taken up, when the same shall be

returned, and also the certificate of such magistrate of the amount and dis-

position of the funds arising therefrom. Such certificate shall be entered in the

book of estrays which shall always be subject to the inspection of any person

desiring to examine the same, free of charge.

1942 Code § 6276; 1932 Code § 6276; Civ. C. '22 § 5136; Civ. C. '12 § 3392; Civ. C. '02

§ 2281; G. S. 1616; R. S. 1808: 1939 (11) 111.

§ 6-208. Compensation for keeping estray.

As compensation for keeping and maintaining estrays until the time of

sale, the taker up may, at his option, either put them to moderate labor for

use, if a horse, mare or gelding, ass or mule, or demand and receive therefor

such a reasonable allowance as the court or magistrate shall judge adequate

;

provided, always, that when any estray shall have been put to labor or use the

taker up shall be obliged to produce it at the time of sale, unavoidable acci-

dents excepted, in as good order and condition as it was when appraised, and

shall be liable to an action for damages by the owner of any such estray

for any abuse thereof, if the owner shall claim the estray within the time

prescribed in this chapter.

1942 Code § 6277; 1932 Code § 6277; Civ. C. '22 § 5137; Civ. C. '12 § 3393; Civ. C. '02

§ 2282; G. S. 1617; R. S. 1809; 1789 (5) 138; 1803 (5) 466.

§ 6-209. Penalties for failure to perform duties.

Any magistrate, clerk of court or person taking up any estray who shall

refuse or neglect to perform the duties prescribed by this chapter or shall

convert to his own use any such estray shall forfeit and pay the sum of

twenty-five dollars, to be recovered and applied to the use of any person who
shall inform and sue for the same, and shall moreover be liable in damages

to the party aggrieved.

1942 Code §§ 6279, 6280; 1932 Code §§ 6279, 6280; Civ. C. '22 §§ 5139, 5140; Civ. C. '12

§§ 3395, 3396; Civ. C. '02 §§ 2284, 2285; G. S. 1619, 1620; R. S. 1811, 1812; 1803 (5) 466.
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CHAPTER 4.

Livestock and Poultry Generally.*

Article 1.

General Provisions.

Sec.

6-301. Marking or disfiguring animals of

another.

6-302. Marking smaller animals of another.

6-303. Use of livestock without permission.
6-304. Alterations of teeth of horses or

mules.

6-305. Loading or hauling of cattle at night

by truck in Berkeley County.

Article 2.

Livestock Trespassing or Run-
ning at Large.

6-311. Domestic animals not to be permitted

to run at large.

6-312. Same; local exceptions. Berkeley
County.

6-313. Same; local exception, Georgetown
County.

6-314. Remedy when stone-horse permitted
to run at large.

6-315. Stock coming into this State not to

be permitted to run at large.

6-316. Liability of owners of stock tres-

passing.

6-317. Stock trespassing may be seized.

6-318. Liability of owner for maintenance
bond; recovery of possession.

6-319. Proceedings when owner unknown.
6-320. Proceedings when owners neglect to

adjust penalties.

Sec.

6-321. Rescuing trespassing stock a misde-
meanor.

6-322. Satisfaction a defense in criminal

prosecutions.

Article 3.

Regulation of Stockyards, Deal-
ers in Livestock, etc.

6-331. "Livestock market" defined.

6-332. Permit.
6-333. Application for permit.

6-334. Inspection; grant and revocation of

permit.

6-335. Duration of permits.
6-336. Bond.
6-337. Facilities required and condition

thereof.

6-338. Records.
6-339. Cattle to be tested for brucellosis.

6-340. Animals to be tested for tuberculosis

and paratuberculosis.

6-341. Swine to be inoculated against chol-

era.

6-342. Liability of person removing live-

stock for slaughter.

6-343. Infected or exposed animals.

6-344. Veterinarians for auctions; costs of

tests, etc.

6-34" Rules and regulations.

6-346. Enforcement by peace officers.

6-347. Penalties.

Article 1.

General Provisions.

§ 6-301. Marking or disfiguring animals of another.

Whoever shall be lawfully convicted of wilfully and knowingly marking,

branding or disfiguring any horse, mare, gelding, filly, ass, mule, bull, cow,

steer, ox or calf of any other person shall, for each and every such animal

which he shall be convicted of marking, branding or disfiguring as afore-

said, be subject to a penalty of one hundred dollars or to imprisonment for

a term not exceeding six months or both, in the discretion of the court. In

case such offender shall afterwards repeat the same or commit a like offense,

on conviction thereof he shall be liable to a fine of two hundred dollars or to

* As to petition signed by freeholders to amend stock law, see § 30-306. As to liens of

owners of stock horses, etc., on issue, see § 45-554. As to regulation of peddling of horses,

mules and livestock, see §§ 56-1231 to 56-1245. As to stock guard at railroad crossings,

see § 58-997. As to unclaimed livestock shipped by railroads, see § 58-603.
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imprisonment for a term not exceeding one year or both, in the discretion

of the court, for each animal by him so marked, branded or disfigured.

1942 Code § 1186; 1932 Code § 1186; Cr. C. '22 § 77; Cr. C. '12 § 226; Cr. C. '02 § 173;

G. S. 2503; R. S. 168; 1789 (5) 139; 1892 (21) 115.

Shaving the mane and cropping the hair the offense of disfiguring. State v. Smith,
from the tail of a mare does not constitute Chev. (25 S. C. Law) 157.

§ 6-302. Marking smaller animals of another.

Whoever shall be lawfully convicted of wilfully and knowingly marking,

branding or disfiguring any sheep, goat or hog of any other person shall,

for each and every sheep, goat or hog which he shall be convicted of marking,

branding or disfiguring as aforesaid, be subject to a penalty of twenty-five

dollars or to imprisonment for a term not exceeding twenty days. In case

such offender shall afterwards repeat the same or commit a like offense, on

conviction thereof he shall be liable to a fine of fifty dollars or to imprison-

ment for a term not exceeding thirty days for each and every sheep, goat

or hog by him so marked, branded or disfigured.

1942 Code § 1187; 1932 Code § 1187; Cr. C. '22 § 78; Cr. C. '12 § 227; Cr. C. '02 § 174;

G. S. 2504; R. S. 169; 1789 (5) 140; 1892 (21) 115.

§ 6-303. Use of livestock without permission.

Whoever knowingly and wilfully shall take and use any horse, mare or

mule without the consent of the owner thereof, but without intent to steal

the same, shall be guilty of a misdemeanor and, upon conviction, shall be

punished by a fine of not more than five hundred dollars or by imprisonment

for a period of not more than one year or both fine and imprisonment, in the

discretion of the court.

1942 Code § 1209; 1932 Code § 1209; Cr. C. '22 § 97; Cr. C. '12 § 228; Cr. C. '02 § 175;

R. S. 170; 1883 (18) 434; 1917 (30) 43-47.

Distinction between stealing and taking to to use without consent of the owner, see

use.—For a charge illustrating the distinc- State v. Sanders, 56 S. C. 415, 35 S. E. 133.

tion between stealing a horse and taking it Cited in Singletarv v. Wilson, 191 S. C.

153, 3 S. E. (2d) 802.

§ 6-304. Alterations of teeth of horses or mules.

Any person who files down or drills, bores holes or otherwise make alter-

ations in the teeth of any horse or mule for the purpose of deception as to

the age of such animal shall be guilty of a misdemeanor and, upon convic-

tion thereof, shall be punished by imprisonment for not exceeding thirty days

or by a fine not to exceed one hundred dollars.

1942 Code § 5806-44; 1932 Code § 1337; Cr. C. '22 § 227; Cr. C. '12 § 521; 1904 (24) 498.

§ 6-305. Loading or hauling of cattle at night by truck in Berkeley County.

It shall be unlawful for any person to load or haul by truck any cattle in

Berkeley County between the hours of sunset and sunrise, unless such per-

son shall have first applied to the magistrate of the district in which it is de-

sired to load such cattle to be hauled and obtained a written permit to do

so. Such permit shall show the name of the permittee, the name of the per-
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son from whom the cattle have been purchased or otherwise acquired and
a description of such cattle, including marks and brands. All such persons

loading or hauling cattle under such permits shall keep the permits on their

person during such time and upon signal to stop given by any county or

state officer shall stop and upon request shall exhibit such permit. Loading
or transporting any cattle in violation of the provisions of this section shall

be a misdemeanor punishable by a fine of not more than one hundred dollars

or by a sentence on the public works of the county not exceeding thirty days.

1942 Code § 1597; 1932 Code § 1S97; 1930 (36) 1274, 1308.

Article 2.

Livestock Trespassing or Running at Large.

§ 6-311. Domestic animals not to be permitted to run at large.

It shall be unlawful for the owner or manager of any domestic animal

of any description wilfully or negligently to permit any such animal to run

at large beyond the limits of his own land or the lands leased, occupied or

controlled by him. Any owner, manager or person violating the provisions

of this section shall be subject to a fine for each offense of not more than

twenty-five dollars or to imprisonment for not more than twenty-five days.

1942 Code §§ 6281, 62S2; 1932 Code §§ 1221, 6281, 6282, 6283; Civ. C. '22 §§ 3276. 3277:
Civ. C. '12 §2280: Civ. C. '02 § 1497; G. S. 1184; R. S. 1288; 1898 (20) 800; 1905 (24) 959;
1906 (25) 116; 1908 (25) 1048; 1913 (28) 29; 1917 (30) 330; 1918 (30) 848; 1919 (31) 152;
1920 (31) 719, 877, 1051; 1921 (32) 200; 1925 (34) 24; 1927 (35) 749; 1943 (43) 306.

This section is not limited by § 6-316.

—

And owner or manager is liable in dam-
This section imposes certain duties upon the ages.—When another person sustains dam-
owners and managers of stock, and the ages, as the direct and proximate result of

law operating independently of the statute failure, on the part of the owner or man-
will hold them liable for failure to observe ager, to discharge the duty imposed by this

these duties, and § 6-316, while giving cer- section, the law, operating independently of
tain specific remedies, does not limit this the statute, when it fails to provide an ad-
section, under which relief can be ob- equate remedy for the injured party, ren-
tained by an action for damages. Kirby v. ders the owner or manager liable in dam-
Mathis, 89 S. C. 252, 71 S. E. 862. ages. Kirby v. Mathis, 89 S. C. 252, 71 S.

E. 862.

§ 6-312. Same ; local exceptions, Berkeley County.

The provisions of §6-311 are hereby suspended insofar as they relate to: -""^"i

(1) All that territory in Berkeley County lying east of the right of way-^-'
-'

and fence formerly known as the line fence and running from the Santee A
River at a point near St. Stephens and extending to the Cooper River at a a ti

point near Cordesville known as Lightwood Landing;

(2) All of that territory in Berkeley County having the following courses and
boundaries: Beginning at the Joe Stephen Place on the west side of Pinopolis

Road, thence along the west side of said road down through Whitesville

and the Barrows following Highway No. 64 on the west side to Carnes

Cross Roads, thence from Carnes Cross Roads following South Carolina

Highway No. 31 on the north side to Cooper's Store, thence following the

Murraysville Road on the south side of St. John's Church, thence from St.
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John's Church down the Pinopolis Road on the west side to Joe Stephens'

Place, the beginning point ; and

(3) All of that territory in Berkeley County having the following courses
—" and boundaries : beginning on the eastern side of South Carolina High-
" way No. 64 at the intersection of the State Highway known as "The Oakley

Road" and thence along the south side of the said Oakley Road to the right

of way of the Atlantic Coast Line Railway Company at Oakley, thence south

along the western right of way of the Atlantic Coast Line Railway Company
to the State Highway known as the "Strawberry Road," thence following

the north side of the Strawberry Road to South Carolina Highway No. 64,

thence following the eastern side of State Highway No. 64 to the point of

beginning.

The suspensions provided above in this section shall continue until

February 15 1953.

Any person owning lands within the territory embraced in the terms of

this section who may be damaged on account of stock running at large on

his lands may demand an arbitration for the purpose of determining the

amount of such damage. In such arbitration the person damaged shall appoint

one person and the owner of the stock doing the damage shall appoint one person

and the two persons so appointed shall appoint a third person and such three

persons shall determine the amount of damage that should be assessed and

the amount so determined shall be binding upon all the parties concerned.

The procedure therein shall be governed by the laws relating to arbitration in

this State.

1942 Code § 6281; 1932 Code §§ 1221, 6281, 6283; Civ. C. '22 § 3276; Civ. C. '12 § 2280;

Civ. C. '02 § 1497; G. S. 1184; R. S. 1288; 1898 (22) 800; 1905 (24) 959; 1906 (25) 116; 1908

(25) 1048; 1913 (28) 29; 1917 (30) 330: 1918 (30) 848; 1919 (31) 152; 1920 (31) 719, 877,

1051; 1921 (32) 200; 1925 (34) 24; 1927 (35) 749; 1943 (43) 306; 1949 (46) 543; 1951 (47)

412.

This section is constitutional.—Sanders 40 S. C. 336, 18 S. E. 938: Sanders v. Ven-
v. Donnelly, 86 S. C. 94, 67 S. E. 1070. ning, 38 S. C. 502, 17 S. E. 134; Fort v.

For cases concerning the constitutionality Goodwin, 36 S. C. 445, 15 S. E. 723; Smith
of related enactments, see Hamer v. Brown, v. Bivens, 56 F. 352.

§ 6-313. Same; local exception, Georgetown County.

In Georgetown County the following territory shall be known as a com-

munity pasture and shall not be affected by the provisions of §6-311, to wit:

all that territory in said county beginning at a point on Harris Lake and run-

ning thence to Klisock Bay, thence to Grovelly Gully, thence to the south-

west bank of Sampit River at or near Sampit Bridge, thence along the Sampit

River to the right of way of the Seaboard Air Line Railroad, thence along

the line of the right of way of the Seaboard Air Line Railroad to the Santee

River. A substantial fence shall be built enclosing said community pasture

and to carry out the building of such fence a committee of five shall be ap-

pointed by the governing body of the county who shall see that a proper

fence is built to enclose the cattle in said territory and that the same be main-

tained for that purpose. If any member of the committee herein to be ap-

pointed refuses to serve or his place is made vacant by any other reason.
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then the remaining members of the committee shall have the right to fill his

place. Any cleared land within this territory that is used for farming pur-

poses and from around which the fence has heretofore been removed shall have a

fence placed around it to carry into effect this section and to protect the owner
of the cleared land and the committee herein required to be appointed shall

have such fence erected. Before the provisions of § 6-311 shall cease to apply

in said territory the fence inclosing said community pasture shall be inspected

and approved by the veterinarian in charge of the eradication of ticks.

1942 Code §6281; 1932 Code §§ 1221, 6281, 6283; Civ. C. '22 §3276; Civ. C. '12 §2280;
Civ. C. '02 §1497; G. S. 1184; R. S. 1288; 1898 (20) 800; 1905 (24) 959; 1906 (25) 116;

1908 (25) 1048; 1913 (28) 29; 1917 (30) 330; 1918 (30) 848: 1919 (31) 152; 1920 (31) 719,

877, 1051; 1921 (32) 200; 1925 (34) 24; 1927 (35) 749; 1943 (43) 306.

For cases concerning the constitutionality ning, 38 S. C. 502, 17 S. E. 134; Fort v.

of related enactments, see Hamer v. Brown, Goodwin, 36 S. C. 445, 15 S. E. 723; Smith
40 S. C. 336, 18 S. E. 938; Sanders v. Ven- v. Bivens, 56 F. 352.

§ 6-314. Remedy when stone-horse permitted to run at large.

If any person shall negligently suffer any stone-horse above the age of

twenty months to run at large it shall be lawful for any person to catch the

same and recover from the owner thereof two dollars and fifty cents for so

doing and any person whose stock may be damaged or injured by such stone-

horse running at large shall have a lien thereon for such damage superior to

all other liens, except liens for taxes, and enforceable in any court of com-
petent jurisdiction either by attachment or by summons and complaint and

special judgment for the sale thereof without attachment, or, in any case

in which the person suffering damage to his stock has obtained possession,

by retention of such possession until judgment, execution and levy
;
provided,

however, that the lien hereby given shall cease if foreclosure thereof be not

commenced within ninety days after the damage or injury complained of is

done.

1942 Code § 6278; 1932 Code § 6278; Civ. C. '22 § 5138; Civ. C. '12 § 3394; Civ. C. '02

§ 2283; G. S. 1618; R. S. 1810; 1789 (5) 139; 1915 (29) 250.

§ 6-315. Stock coming into this State not to be permitted to run at large.

It shall be unlawful for any person to drive, cause to be driven or in any
other manner permit to come into this State any horse, mule, hog, cattle,

sheep or other livestock and suffer it to run at large in any marsh, forest

lands or range in this State. Any person so offending shall be subjected

to a penalty of five dollars for each head so permitted to run at large, to

be recovered for the benefit of any one who may sue for the same, or the of-

fender shall be proceeded against by attachment in case he cannot be found

in this State. But this section shall not apply to any person owning lands

in this State who permits such stock to run at large, as aforesaid, upon his

own lands, nor to any person driving or causing to be driven any such stock

to or from market or for breeding purposes.

1942 Code § 5806-45; 1932 Code § 1341; Cr. C. '22 § 230; Cr. C. '12 § 524; 1903 (24) 124.

§ 6-316. Liability of owners of stock trespassing.

Whenever any domestic animals shall be found upon the lands of any other
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person than the owner or manager of the same, the owner of such trespassing

stock shall be liable for all damages sustained and for the expenses of seizure

and maintenance. Such damages and expenses shall be recovered, when
necessary, by action in any court of competent jurisdiction. And the tres-

passing stock shall be held liable for such damages and expenses, in pref-

erence to all other liens, claims or encumbrances upon it.

1942 Code § 6284; 1932 Code § 6284; Civ. C. '22 § 3278; Civ. C. '12 § 2281; Civ. C. '02

§ 1498; G. S. 1185; R. S. 1289; 1881 (17) 592.

This section is not in conflict with § 6- trespassing upon the lands of another per-

311. Kirby v. Mathis, 89 S. C. 252, 71 S. E. son. Kirby v. Mathis, 89 S. C. 252, 71 S. E.
862. 862.

This section was not intended to con- Plaintiff is entitled to damages whether
flict with the provision of § 6-311 but to he has conformed to law or not. Utsey v.

state more specifically the rights and liabil- Hiott, 30 S. C. 360, 9 S. E. 338.

ities of the owner when the stock is found

§ 6-317. Stock trespassing may be seized.

Any freeholder or tenant of land, his agent or representative, may seize

and hold possession of any domestic animal which may be trespassing

upon his premises and as compensation for such seizure may demand of the

owner of every such horse, mule, ass, jennet, bull, ox, cow. calf or swine the sum
of fifty cents, and of every such sheep, goat or other animal not herein named
the sum of twenty-five cents, together with just damages for injuries sus-

tained. Such claim shall, when possible, be laid before the owner of the tres-

passing stock within forty-eight hours after seizure of the same.

1942 Code § 6285; 1932 Code § 6285; Civ. C. '22 § 3279; Civ. C. '12 § 2282; Civ. C. '02

§ 1499; G. S. 1186; R. S. 1290; 1881 (17) 592.

A tenant in possession under a lease alone premises. Holliday v. Holliday, 30 S. C.

has the right under this section to recover 613, 9 S. E. 104.

for animals trespassing upon the leased

§ 6-318. Liability of owner for maintenance; bond; recovery of possession.

In case the claim shall not be amicably or legally adjusted and the tres-

passing animals recovered by the owner within twelve hours after the re-

ceipt of such notification, the owner shall further become liable in a sum
sufficient to cover the maintenance and care of his stock up to the time of its

removal. But the owner shall be entitled to recover immediate possession

of his stock on due execution of such bond to cover expenses and claimed

damages as any magistrate shall decide to be good and sufficient.

1942 Code § 6286; 1932 Code § 6286; Civ. C. '22 § 3280; Civ. C. '12 § 2283; Civ. C. '02

§ 1500; G. S. 1187; R. S. 1291; 1881 (17) 592.

§6-319. Proceedings when owner unknown.

When the owner of trespassing stock is unknown the stock may be de-

tained for the space of one week, awaiting the owner's action. It shall then

be reported to and become subject to the orders of any magistrate in the

county in which the stock is taken up, who shall take such action in the

premises as will effectuate the purpose of §§ 6-316 to 6-318 by advertising the

stock upon the courthouse door and in two other public places in the county,
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giving a full description of the same and the causes of seizure, together with

the damages, costs and other allowances indicated by said sections, for

the space of ten days. At the expiration of that time should the owner of

the stock not have appeared and paid all the expenses, damages and costs

properly adjusted, as in said sections required, then the magistrate shall

order his constable to make public sale of the same to the highest bidder

for cash and out of the proceeds of such sale he shall pay the costs, damages,

expenses and adjusted claims as in said sections allowed and the surplus, if

any there be, shall be turned over by the constable to the clerk of the circuit

court for the county to be by him paid to the owner of such stock upon proper

proof of such ownership ; and should the proper owner of such stock or ani-

mal not appear and obtain such surplus within one year from the time the

same was turned over to the clerk of the court, then the clerk shall return

and pay over the same to the county treasurer of the county to be by him
disbursed as county funds.

1942 Code § 6287; 1932 Code § 6287; Civ. C. '22 § 3281; Civ. C. "12 § 2284; Civ. C. '02

§ 1501: G. S. 1188; R. S. 1292; 1881 (17) 592.

Applied in Sanders v. Donnelly, 86 S. C.

94, 67 S. E. 1070.

§ 6-320. Proceedings when owners neglect to adjust penalties.

In any case in which a known owner shall, after notification, neglect for the

period of three days to adjust the legal demands against him provided m
§§6-316 to 6-318 according to the plan of adjustment set forth in §6-318, all

further proceedings shall be taken under § 6-319 as though the owner were un-

known.

1942 Code § 6288; 1932 Code § 6288; Civ. C. '22 § 3282; Civ. C. '12 § 2285; Civ. C. '02

§ 1502; G. S. 1189; R. S. 1293; 1881 (17) 592.

§ 6-321. Rescuing trespassing stock a misdemeanor.

Whenever any animal shall be taken up under the provisions of this article,

it shall be unlawful for any person to rescue the same or deliver it from the

custody of the person impounding it; and whoever shall violate this pro-

vision shall be guilty of a misdemeanor and be punished by a fine of not less

than five nor more than thirty dollars or by imprisonment in the county jail

not less than five nor more than thirty days.

1942 Code §§ 1222, 1223; 1932 Code §§ 1222, 1223; Cr. C. '22 §§ 110, 111; Cr. C. '12

§§ 229, 230; Cr. C. '02 §§ 176, 177; G. S. 1190, 1191; R. S. 171, 172; 1881 (17) 593; 1903

(24) 111; 1921 (32) 200.

§ 6-322. Satisfaction a defense in criminal prosecutions.

In any criminal prosecution for violation of the provisions of §6-321, the

defendant may plead, as a matter of defense, the full satisfaction of all rea-

sonable demands of the party or parties aggrieved by such violation ; and

upon such plea being legally established and upon payment of all costs

accrued up to the time of such plea he shall be discharged from further

penalty.

1942 Code § 1225; 1932 Code § 1225; Cr. C. '22 § 113; Cr. C. '12 § 233; Cr. C. '02 § 179;

G. S. 1193; R. S. 173; 1881 (17) 594.

335



§ 6-331 Code of Laws of South Carolina § 6-336

Article 3.

Regulation of Stockyards, Dealers in Livestock, etc.

§ 6-331. "Livestock market" defined.

For the purpose of this article the term "livestock market" as hereinafter

used shall mean livestock auction markets, public livestock assembly pens,

stockyards, dealers in livestock, cooperative or buying stations or any other

public place operated as a livestock market, exchange or shipping point where
livestock is assembled.

1950 (46) 2346.

§6-332. Permit.

Any person operating a public livestock market within the State shall

be required to obtain from the State Veterinarian a permit authorizing the

operation of such market.

1950 (46) 2346.

§ 6-333. Application for permit.

Application for a permit shall be made on forms furnished by the office

of the State Veterinarian and shall show the full name and address of all

persons having a financial interest in the market, the name of the officer,

manager and person in charge, the name under which the market will operate,

the day of the week and the hour the auctions are to be held and the location

and facilities for holding and segregating animals.

1950 (46) 2346.

§ 334. Inspection
;
grant and revocation of permit.

Upon the filing of the application on the forms prescribed and the giving of

a bond as required in this article the technical livestock committee, com-

posed of four men appointed by the board of trustees of The Clemson Agricul-

tural College of South Carolina and the president, vice-president and secretary of

the Livestock Dealers Association shall make an official inspection of the prem-

ises of the applicant and if, in their opinion, the owner of the proposed market

can comply with the provisions of this article the State Veterinarian shall issue

the permit. This permit may be revoked by such committee for violation

of the provisions of this article or the rules and regulations relating thereto.

1950 (46) 2346.

§ 6-335. Duration of permits.

All permits issued under the provisions of this article shall be effective

until the following July first unless cancelled for cause.

1950 (46) 2346.

§6-336. Bond.

The operator of the proposed livestock market shall file with his applica-

tion for a permit a two thousand dollar surety bond acceptable to the board

of trustees of The Clemson Agricultural College of South Carolina to se-

336



§ 6-337 Animals § 6-341

cure the performance of all obligations incident to the operation of the live-

stock market under the provisions of this article. But no such bond shall be

required of a livestock market association organized under a law which re-

quires the association to be bonded or a market operating under the Fed-

eral Packers and Stockyards Act.

1950 (46) 2346.

§ 6-337. Facilities required and condition thereof.

All public livestock auction markets operating under this article shall have

proper facilities for holding livestock which shall include proper pens for

holding and segregating, properly protected from the weather, adequate water

supply and such other equipment as the inspecting committee, as established

in § 6-334, may deem necessary for the proper operation of the market. The
premises, including yards, pens, alleys and chutes, shall be cleaned and dis-

infected as outlined in the regulations issued in accordance with this article.

1950 (46) 2346.

§6-338. Records.

The market shall keep a complete record showing from whom all animals

are received, to whom sold and, in case of brucellosis, tuberculosis or para-

tiiberculosis reactors, the weight, price paid and price received, such

record to be available to the State Veterinarian or his authorized representa-

tive.

1950 (46) 2346.

§ 6-339. Cattle to be tested for brucellosis.

Blood samples to test for brucellosis shall be drawn from all cattle for dairy

and breeding purposes before they are removed from any public livestock auc-

tion market, unless such cattle are accompanied by an officially approved cer-

tificate of health, showing that they have passed a negative test in an approved

laboratory within thirty days of the date of sale or that they are from an of-

ficially recognized brucellosis accredited herd.

1950 (46) 2346.

§ 6-340. Animals to be tested for tuberculosis and paratuberculosis.

All animals except those for immediate slaughter shall be tested for tuber-

culosis and paratuberculosis when deemed advisable by the State Veterinarian

before they are released from the stockyards.

1950 (46) 2346.

§ 6-341. Swine to be inoculated against cholera.

All swine removed from any public livestock market, except those for im-

mediate slaughter, shall be accompanied by an official receipt issued by the

veterinarian treating the hogs, showing that the hogs have been properly in-

oculated against cholera. The receipt shall show the number of animals

treated, the amount of serum and virus used and the cost of it. One copy of
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the receipt shall be forwarded on the date of sale to the State Veterinarian,

Columbia, South Carolina.

1950 (46) 2346.

§ 6-342. Liability of person removing livestock for slaughter.

Any person who shall remove from a public livestock market any cattle,

swine or other livestock for immediate slaughter shall use them for immediate

slaughter only or resale for slaughter in accordance with this article and the

regulations issued in accordance with it. The owner of such animals shall be

charged with the responsibility of having such animals slaughtered and shall

be liable for all damages resulting from diverting them to other uses by failing

to have them slaughtered.

1950 (46) 2346.

§ 6-343. Infected or exposed animals.

All animals known to be infected with or exposed to any contagious or in-

fectious disease and any animal that reacts to a test indicating the presence of

such a disease shall be held separate and apart from healthy animals and shall

not be sold, traded or otherwise disposed of except for immediate slaughter

only.

1950 (46) 2346.

Cross references.—As to sale of animals disposal of reactors to tuberculin or para-

infected with brucellosis, see § 6-449. As to tuberculin test, see § 6-474.

§ 6-344. Veterinarians for auctions ; cost of tests, etc.

The State Veterinarian shall provide the service of competent veterinarians

to attend all auction sales at the various livestock markets on the day of the

sale. The costs, exclusive of the pay of the veterinarian, of all tests, serums,

vaccine, treatments and labor furnished by the livestock auction market nec-

essary for the enforcement of this article and the protection of livestock

against contagious and infectious diseases shall be paid for by the buyer of

such livestock and such costs, exclusive of the pay of the veterinarian, shall

constitute a lien against all such animals.

1950 (46) 2346.

§ 6-345. Rules and regulations.

The technical committee may promulgate and enforce such rules and regu-

lations as may be necessary to carry out the provisions of this article.

1950 (46) 2346.

§ 6-346. Enforcement by peace officers.

Any town, city, county or State peace officer or highway patrolman may
stop and ascertain whether any conveyance transporting livestock along the

highways and streets within the State have proper receipts or certificates in

accordance with the provisions of this article.

1950 (46) 2346.
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§ 6-347. Penalties.

Any person who shall knowingly violate any provisions set forth in this ar-

ticle or any rule or regulation duly established by the technical committee or

who shall wilfully fail to comply with any provision of this article shall be

guilty of a misdemeanor and upon conviction thereof shall be fined not

more than one hundred dollars nor less than twenty-five dollars or impris-

oned not to exceed thirty days.

1950 (46) 2346.

CHAPTER 5.

Sanitary and Health Provisions.

Article 1.

General Provisions.

Sec.

6-401. Clemson to investigate diseases of

domestic animals, etc.

6-402. Blank.
6-403. State Veterinarian; powers.
6-403.1. Expenses of Veterinarian.

6-404. Veterinarian may establish quaran-

tine.

6-405. Regulations in case of outbreak of

foot and mouth disease.

6-406. Sale of diseased livestock.

6-407. Selling flesh of animals diseased or

injured.

6-408. Commissioner of Agriculture to en-

force preceding section.

6-409. Obstruction of State Veterinarian.

6-410. Funds in case of epidemic of foot and
mouth disease.

6-411. State to pay portion of indemnity for

cattle infected with Bang's disease.

Article 2.

Remedies in Case of Infection.

6-421. Order to disinfect stock or any place.

6-422. Same; cattle, etc., exposed to cattle

tick.

6-423. Penalty for failure to disinfect.

6-424. Venue of prosecutions under § 6-

423.

6-425. Treatment or destruction of diseased

animals.

6-426. Compensation for killing of certain

diseased animals.

6-427. Blank forms certify results.

6-428. Appointment of appraisers of animals

to be killed.

6-429. Procedure when prescribed method
unsatisfactory to owner.

Sec.

6-430.

6-431.

6-432.

6-433.

6-441.

6-442.

6-443.

6-444.

6-445.

6-446.

6-447.

6-448.

6-449.

6-450.

6-451.

6-452.

6-453.

6-454.

6-455.

6-456.

6-457.

6-458.

Form of appraisements.

Procedure when animal killed be-

cause exposed to infection.

Expenses of appraisal.

Appraisal of animals condemned for

foot and mouth disease.

Article 3.

Brucellosis.

Brucellosis defined; when animal in-

fected.

"Approved accredited veterinanian"

defined.

Conduct of control.

Suspected animals subject to quaran-

tine.

Vaccination.

Tattooing or branding of vaccinated

animals.

Sale of vaccine.

Sale of cattle generally.

Sale of infected animals.

Liability for sale of infected animal

except for slaughter.

Veterinarian to recommend testing of

suspected animals; quarantine if

owner refuses.

Area tests; when cattle not to be

brought into area.

How blood samples for tests drawn.

Report and branding of infected ani-

mals.

Cooperation with United States; in-

spectors.

Reports.

Enforcement of rules and regulations.

Penalties.
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Sec.

6-471.

6-472.

6-473.

6-474.

6-475.

6-476.

Article 4.

Tuberculosis and Paratuber-
culosis.

Tuberculosis and paratuberculosis

declared to be contagious and in-

fectious; animals subject to quaran-
tine.

Tuberculin and paratuberculin tests;

observation.

Quarantine of herds in which re-

actors found.

Reactors to be slaughtered, etc., dis-

infecting quarters and equipment.
Liability for disposing of affected ani-

mal except for immediate slaughter.

Official tests.

Sec.

6-477. Inspectors; accepting assistance from
United States Government.

6-478. Penalties.

Article 5.

Importation of Livestock.

6-491. Imported livestock to be accompa-
nied by health certificate.

6-492. Quarantine and tests when certificate

lacking.

6-493. Rules and regulations; peace officers

may stop and check livestock car-

riers

6-494. Penalties; civil liability.

6-495. Slaughtering establishments exempt-
ed.

Article 1.

General Provisions.

§ 6-401. Clemson to investigate diseases of domestic animals, etc.

The board of trustees of The Clemson Agricultural College of South Car-

olina shall make investigations relating to the diseases of cattle and other

domestic animals and poultry and domesticated fowls of every kind. It

shall from time to time ascertain in what section of the State cattle are free

from contagious or infectious diseases or splenetic fever; shall publish and dis-

tribute from time to time information relating to contagious diseases and

suggest remedies therefor; and may in any such cases quarantine such indi-

vidual animals and regulate the transportation of stock from one section of

the State to another. It may cooperate with the officials of other States

and with the United States Department of Agriculture in establishing and

maintaining such cattle districts and quarantine lines as they may deem proper

and best to prevent the introduction of cattle diseases, such as splenetic or

Spanish fever. It may expend such funds as may be necessary to carry

into effect any and all of the purposes aforesaid. And it may adopt and

publish such rules and regulations as they may deem necessary and advisable

to carry into effect any and all of the objects and purposes of this section or

any of the matters referred to herein.

1942 Code §§ 5750, 5806-34; 1932 Code §§ 1339, 5750; Cr. C. '22 § 229; Cr. C. '12 § 523;

1909 (26) 209; 1923 (33) 143; 1928 (35) 1192.

Cross reference.—For rules and regula- son Agricultural College, in Volume 7 of

tions promulgated under authority of this this Code,
section, see Rules and Regulations, Clem-

§6-402. Blank.

§ 6-403. State Veterinarian
; powers.

The veterinarian of The Clemson Agricultural College of South Carolina

shall be the State Veterinarian and may visit any section of this State where

any contagious disease among animals, including poultry and domesticated

fowls of every kind, is believed to exist and shall determine, under the rules and
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regulations of the board of trustees of the College whether such affected ani-

mals are worthy of remedial treatment or should be destroyed. |

1942 Code §§ 5748, 5750; 1932 Code §§ 5748, 5750; Civ. C. '22 § 2844; Civ. C. '12 § 1904;

Civ. C. '02 § 1317; 1901 (23) 737; 1928 (35) 1192.

§ 6-403.1 Expenses of Veterinarian.

The necessary expenses incurred by the State Veterinarian and his assist-

ants in the discharge of their duties shall be paid from the funds of The Clem-

son Agricultural College of South Carolina.

1942 Code §5749; 1932 Code §5749; Civ. C. '22 §2845; Civ. C. '12 §1905; Civ. C. '02

§ 1318; 1901 (23) 737.

§ 6-404. Veterinarian may establish quarantine.

The State Veterinarian shall quarantine a stall, lot, yard, pasture, field,

farm or town when he shall determine the fact that livestock in any such place

is affected with contagious, infectious or communicable disease or when such

livestock is infested or infected with the carrier or carriers of any contagious, in-

fectious or communicable disease. The State Veterinarian, assistant state

veterinarian or livestock inspectors appointed by the Veterinarian, shall give

written or printed notice of the establishment of such quarantine to the owners

or keepers of such livestock. Any person who shall move livestock from such

premises without written permission from the State Veterinarian or an au-

thorized livestock inspector shall be guilty of a misdemeanor. All violations

of this section shall be punishable by a fine of not less than ten dollars nor

more than one hundred dollars or imprisonment not less than ten days nor

more than thirty days, in the discretion of the trial court.

1942 Code § 5806-34; 1932 Code § 1339; Cr. C. '22 § 229; Cr. C. '12 § 523; 1909 (26) 209;

1923 (33) 143.

§ 6-405. Regulations in case of outbreak of foot and mouth disease.

The board of trustees of The Clemson Agricultural College of South Caro-

lina and the State Veterinarian may make specific regulations in case of an

outbreak of foot and mouth disease.

1942 Code § 5806-39; 1932 Code § 5756; Civ. C. '22 § 2851; 1919 (31) 241.

§ 6-406. Sale of diseased livestock.

It shall be unlawful to sell or offer for sale in this State any horse, mule,

cattle, hog or any other livestock or any poultry or domesticated fowl of any

kind that is known to be affected with any contagious disease, the tendency

of which is to cause the death of any such livestock ; and any person violat-

ing the provisions of this section shall be deemed guilty of a misdemeanor
and, upon conviction, shall be fined in a sum not exceeding one hundred dol-

lars or be imprisoned in the county jail not exceeding thirty days.

1942 Code §§ 5750, 5806-31; 1932 Code §§ 1344, 5750; Cr. C. "22 § 233; Cr. C. '12 § 527;
Cr. C. '02 § 369; 1901 (23) 738; 1928 (35) 1192.

§ 6-407. Selling flesh of animals diseased or injured.

Any person who shall knowingly sell or expose for sale the flesh of any
animal which (a) was diseased or seriously injured at the time of slaughter-

ing, (b) died a natural death or (c) may be found dead from a cause unknown
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to such person shall be guilty of a misdemeanor and, on conviction, shall be

fined not less than five dollars nor more than one hundred dollars or impris-

oned not less than ten nor more than thirty days
;
provided, that this section

shall not apply to the sale of the flesh of any animal which is accidentally killed

when the same is immediately prepared for market and the seller informs the

buyer of the time, place and nature of the death of such animal.

1942 Code § 5806-32; 1932 Code § 1453; Cr. C. '22 § 399; Cr. C. '12 § 407; Cr. C. '02 § 305;
R. S. 265; 1883 (19) 385; 1905 (24) 866.

§ 6-408. Commissioner of Agriculture to enforce preceding section.

The Commissioner of Agriculture and his assistants designated for the

purpose shall be charged with the enforcement of § 6-407.

1942 Code §5128-27; 1932 Code §1452; Cr. C. '22 §398; Cr. C. '12 §406; 1904 (24) 531;

1907 (25) 528; 1913 (28) 35; 1917 (30) 51; 1924 (33) 971.

§ 6-409. Obstruction of State Veterinarian.

It shall be unlawful for any person to hinder or obstruct the State Veteri-

narian or any assistant of his in the enjoyment of the rights given by § 6-403,

or in the discharge of the duties prescribed by § 6-425. Any person violating

the provisions of this section shall be guilty of a misdemeanor and, upon con-

viction, shall be punished by a fine not exceeding one hundred dollars or by

imprisonment in the county jail for not exceeding thirty days.

1942 Code § 5749-1; 1932 Code § 1454; Cr. C. '22 § 400; Cr. C. '12 § 295; Cr. C. '02 § 371;

1901 (23) 737.

§ 6-410. Funds in case of epidemic of foot and mouth disease.

Whenever the State Veterinarian shall certify to the Governor that an out-

break of foot and mouth disease has occurred within the bounds of the State,

the Governor may execute a note or notes in the name of the State, counter-

signed by the Comptroller General and the State Treasurer, and may raise

sufficient funds in that manner to be used in the eradication of said disease.

Such sum of money shall be placed in the State Treasury and be drawn on by

warrants, issued by the proper officers of The Clemson Agricultural College

of South Carolina in the usual manner that such warrants are issued, and shall

be paid by the State Treasurer in the same manner. Such sum of money shall

be used for the payment for destroyed animals, for the employment of ad-

ditional help by the authorities of said College and for such other expenses as

in the discretion of the board of trustees of the College may be necessary and

incident to the eradication of said disease.

1942 Code § 5806-40; 1932 Code § 5757; Civ. C. '22 § 2852; 1919 (31) 241.

§ 6-411. State to pay portion of indemnity for cattle infected with Bang's dis-

ease.

The State will cooperate with the Federal Government in paying indemnity

for cattle owned in this State known to be infected with Bang's disease as a

result of a test made by the Bureau of Animal Industry, United States Depart-

ment of Agriculture or by a graduate veterinarian licensed by the State Board of
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Veterinary Examiners of the State and The Clemson Agricultural College of

South Carolina cooperating, in accordance with rules and regulations pre-

scribed by said bureau and said college and whose owners agree to cooperate

with the Federal Government and the State in the control and eradication of

said disease. The State shall in no case pay as its portion of the indemnity

for a grade animal a sum in excess of twenty-five dollars and for a pure-bred

animal a sum in excess of fifty dollars. Nor shall any such animal be so ap-

praised or paid for unless it be at least six months old and has been in good

faith owned and kept within the State for six months immediately before the

killing. Such payment on the part of the State of South Carolina shall be

made from such funds as may annually be made available to the livestock

sanitary department of The Clemson Agricultural College of South Carolina

for such purpose by the General Assembly of the State. The State Veteri-

narian shall, upon request, furnish to persons needing the same suitable blank

forms to be used in certifying the result of any test made under the provisions

hereof.

1942 Code § 5806-43; 1939 (41) 220; 1943 (43) 78; 1948 (45) 1869.

Article 2.

Remedies in Case of Infection.

§ 6-421. Order to disinfect stock or any place.

The State Veterinarian or any livestock inspector appointed by him may
give written notice to any person owning, possessing or controlling any live-

stock which may be found infested or infected with, or exposed to a carrier

of, any infectious, contagious or communicable disease, or any barn, shed, yard or

field which is capable of conveying such infection or contagion to disinfect the

same or have the same disinfected within five days from the service of such

notice. If any person shall refuse or neglect for five days from the service

of such notice to disinfect such animals, livestock or premises in the manner
and method and at the time that such written notice may specify, such person

shall be guilty of a misdemeanor and, upon conviction thereof, shall be liable

to a fine of not less than ten dollars nor more than one hundred dollars or to

imprisonment for not less than ten nor more than thirty days in the county

jail or upon the public works of the county in which such offense occurs;

provided, Jwzvever, that there shall be no conviction, fine or imprisonment im-

posed upon any person under this section unless it shall appear that all neces-

sary medicines or disinfectants shall have been furnished or offered free of

charge and without any cost whatever to the owner or controller of the live-

stock or property at the same time or previous to the giving of the written

notice.

1942 Code § 5806-42; 1932 Code § 5752; Civ. C. '22 § 2847; 1912 (27) 670; 1918 (30) 826.

§ 6-422. Same ; cattle, etc., exposed to cattle tick.

Any person, owning, possessing or controlling any cattle, horse, mule or ass

which may be found infested or infected with or exposed to the cattle fever

tick (margaropus annulatus) when served with a disinfection notice by the
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State Veterinarian, his assistant or any livestock inspector appointed by the Vet-

erinarian, shall disinfect or have such cattle, horse, mule or ass disinfected, under

the supervision of the State Veterinarian, his assistant or a livestock inspec-

tor appointed by the Veterinarian, in or with a disinfectant approved by the

Veterinarian, in the manner and at the time and place specified in the dis-

infection notice within five days from the service of the notice and every four-

teen days thereafter, if the notice so provides, until notified by the State Vet-

erinarian, his assistant or livestock inspector appointed by the Veterinarian,

that it is no longer required or necessary to disinfect such cattle, horse, mule
or ass.

1942 Code § 5806-35; 1932 Code § 1340; 1923 (33) 143.

§ 6-423. Penalty for failure to disinfect.

If after the service of such disinfection notice, any person owning, possess-

ing or controlling any cattle, horse, mule or ass infested with or exposed to

the cattle fever tick (margaropus annulatus) shall fail, refuse or neglect to

disinfect or have such cattle, horse, mule or ass disinfected within five days

from the service of the disinfection notice and every fourteen days thereafter

in accordance with the requirements of the notice, he shall be guilty of a

misdemeanor and, upon conviction, shall be fined for each and every offense

not less than ten dollars, nor more than one hundred dollars or be imprisoned

not less than ten days nor more than thirty days in the county jail or upon the

public works of the county in which he is convicted, in the discretion of the

trial court. Each failure to disinfect or have such cattle, horse, mule or ass dis-

infected in accordance with the requirements of the disinfection notice shall

constitute a separate and distinct offense.

1942 Code § 5806-35; 1932 Code § 1340; 1923 (33) 143.

§ 6-424. Venue of prosecutions under § 6-423.

Any person owning, possessing or controlling any cattle, horse, mule or

ass that may be found infested or infected with or exposed to the cattle fever

tick (margaropus annulatus) in any county within this State other than the

county in which such person resides may be tried for any violation of § 6-423

either in the county where the cattle, horse, mule or ass which is infested or in-

fected with or exposed to the cattle fever tick (margaropus annulatus) are

kept or in the county in which the person owning, possessing or controlling

such cattle, horse, mule or ass resides.

1942 Code § 5806-35; 1932 Code § 1340; 1923 (33) 143.

§ 6-425. Treatment or destruction of diseased animals.

When two or more reputable citizens of any county in this State shall no-

tify the Veterinarian that any animals, including poultry and domesticated

fowls of every kind, in their county are affected with a contagious disease,

the tendency of which is to cause the death of such animals, including the

disease commonly known as "foot and mouth disease," he shall investigate the

same or cause an investigation thereof to be made. For such purpose he or

any assistant of his shall have the right to go upon any premises on which such
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affected animals are or are supposed to be. The Veterinarian may treat such

affected animals, at the expense of the owner of the same, or he may cause

the same to be destroyed, under such rules and regulations as may be pre-

scribed by the Board of Trustees of The Clemson Agricultural College of

South Carolina. Except as otherwise expressly provided no compensation

shall be paid to the owner of any animals destroyed under the provisions of

this section.

1942 Code §§ 5749, 5750; 1932 Code §§ 5749, 5750; Civ. C. '22 § 2845; Civ. C. '12 § 1905;

Civ. C. '02 § 1318; 1901 (23) 737.

§ 6-426. Compensation for killing of certain diseased animals.

Neither tuberculous cattle nor glandered horses, mules or asses shall be

killed as such until they have been inspected by the State Veterinarian, an

assistant of his or a graduate veterinarian licensed by the State Board of

Veterinary Examiners and are pronounced by him to be so diseased. And
whenever any animal is killed because it is afflicted with either of said diseases

the actual cash value of the diseased animal immediately prior to killing and

the cash value of the carcass, if any, shall be fixed within twenty-four hours

thereafter by appraisers chosen in the manner described in § 6-428. The
value of the carcass shall be deducted from that of the living animal and

three-fourths of the remainder shall be paid to the owner by the State in cases

of horses and mules and one-third of such remainder shall be paid by the

State in cases of cattle
;
provided, that:

(1) In no case shall the appraised value of a horse exceed one hundred and
fifty dollars;

(2) The State shall in no case pay as its portion of indemnity for a grade

cow a sum in excess of twenty-five dollars or for a pure-bred registered cow a

sum in excess of fifty dollars ; and

(3) No such animal shall be so appraised or paid for unless it be at least

six months old and have been in good faith owned and kept within the State

for six months immediately before the killing.

1942 Code § 5806-33; 1932 Code § 1338; Cr. C. '22 §§ 146, 228; Cr. C. '12 §§ 294, 522;
Cr. C. '02 § 370; R. S. 516; 1890 (20) 709; 1909 (26) 209; 1919 (31) 92; 1948 (45) 1888.

§ 6-427. Blank forms certify results.

The State Veterinarian shall, upon request, furnish the persons needing the

same, suitable blank forms to be used in certifying the result of any test made
under the provisions of § 6-426.

1948 (45) 1888.

§ 6-428. Appointment of appraisers of animals to be killed.

Whenever the State Veterinarian or an assistant of his shall, pursuant to § 6-

426, decide upon the killing of an animal he shall notify the owner of such de-

cision in writing. If satisfactory to the owner three appraisers shall then be
chosen in the following manner: one shall be appointed by the State Veteri-

narian or an assistant of his, one shall be appointed by the owner and the third

shall be the State Veterinarian or an assistant of his. The persons so appoint-
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ed must be practical stock men and their services shall be rendered free of

charge.

1942 Code § 5806-33; 1932 Code § 1338; Cr. C. '22 §§ 146, 228; Cr. C. '12 §§ 294, 522;

Cr. C. '02 § 370; R. S. 516; 1890 (20) 709; 1909 (26) 209; 1919 (31) 92; 1948 (45) 18S8.

§ 6-429. Procedure when prescribed method unsatisfactory to owner.

Should the method of appraisal prescribed by § 6-428 be unsatisfactory to

the owner he may, within twenty-four hours after receipt of notice from the

State Veterinarian, file with the chairman of the veterinary committee of the

board of trustees of The Clemson Agricultural College of South Carolina a

protest stating therein under oath that, to the best of his knowledge and be-

lief, the animal is not infected with tuberculosis or glanders. Thereupon if

the animal be killed an autopsy shall be held by three experts, who shall be

graduate veterinarians of a recognized college, one to be appointed and paid

by the owner, one to be appointed by the State Veterinarian and paid by the

State and the third to be the State Veterinarian or an assistant of his. These

three experts shall appraise such animal before it is killed at its actual cash

value and if the autopsy shows that the animal is entirely free from any such

disease the cash value of the animal immediately before the killing shall be paid

to the owner by the State, less the value of the carcass.

1942 Code § 5806-33; 1932 Code § 1338; Cr. C. '22 §§ 146, 228; Cr. C. '12 §§ 294, 522;

Cr. C. '02 § 370; R. S. 516; 1890 (20) 709; 1909 (26) 209; 1919 (31) 92; 1948 (45) 1888.

§ 6-430. Form of appraisements.

Appraisements made under §§ 6-426 and 6-429 shall be in writing and shall

be signed by the appraisers and certified by the local board of health and the

State Veterinarian, respectively; these appraisements shall be transmitted to

the Comptroller General, who shall draw a warrant on the State Treasurer

for the amount thereof.

1942 Code § 5806-33; 1932 Code § 1338; Cr. C. '22 §§ 146, 228; Cr. C. '12 §§ 294. 522;

Cr. C. '02 § 370; R. S. 516; 1890 (20) 709; 1909 (26) 209; 1919 (31) 92; 1948 (45) 1888.

§ 6-431. Procedure when animal killed because exposed to infection.

If any animal be killed by the order of the State Veterinarian or an assist-

ant of his for the sole reason that it has been exposed to contagion or infec-

tion the provisions of §§ 6-429 and 6-430 as to autopsy, appraisal and payment
shall apply except that no protest need be filed.

1942 Code § 5806-33; 1932 Code § 1338; Cr. C. '22 §§ 146, 228; Cr. C. '12 §§ 294, 522;

Cr. C. '02 § 370; R. S. 516; 1890 (20) 709; 1909 (26) 209; 1919 (31) 92; 1948 (45) 1888.

§ 6-432. Expenses of appraisal.

The expert appointed by the State Veterinarian to assist in appraising ani-

mals, in cases of protest, shall receive from the State five dollars per day and

traveling expenses while on actual duty. An itemized bill of expenses of this

veterinarian, certified by the local board of health and the State Veterinarian,

shall be transmitted to the Comptroller General of the State who shall draw

a warrant on the State Treasurer for the amount thereof.

1942 Code § 5806-33; 1932 Code § 1338; Cr. C. '22 §§ 146, 228; Cr. C. '12 §§ 294, 522;

Cr. C. '02 § 370; R. S. 516; 1890 (20) 709; 1909 (26) 209; 1919 (31) 92; 1948 (45) 1888.
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§ 6-433. Appraisal of animals condemned for foot and mouth disease.

Should an outbreak of what is commonly known as "foot and mouth dis-

ease" occur, the value to be placed on animals condemned and destroyed on

account of being affected with, or having been exposed to, said disease shall

be fixed as follows : The method of appraising such value shall be in accord-

ance with the regulations provided by the United States Department of Ag-
riculture and upon such appraisal being made the State shall pay one-half of

the amount at which such livestock is valued, upon a warrant approved by the

State Veterinarian and drawn by the proper authorities of The Clemson Agri-

cultural College of South Carolina on the Comptroller General, who shall

issue his warrant on the State Treasurer for such amount, the same to be paid

as provided in § 6-410.

1942 Code §§ 5806-37, 5806-38; 1932 Code §§ 5754, 5755; Civ. C. '22 §§ 2849, 2850; 1910

(31) 241.

Article 3.

Brucellosis.

§ 6-441. Brucellosis defined; when animal infected.

"Brucellosis" (Bang's disease) shall mean the disease wherein an animal

is infected with the Brucella organisms, irrespective of the occurrence or ab-

sence of an abortion. An animal shall be declared infected with brucellosis

if it reacts to a serological test made in an approved laboratory or if the Bru-

cella organisms have been found in the body or its secretions or discharges.

1949 (46) 454.

§ 6-442. "Approved accredited veterinarian" defined.

The words "approved accredited veterinarian' shall be construed to mean a

graduate veterinarian approved by the State Veterinarian and the Chief,

Bureau of Animal Industry, United States Department of Agriculture, for the

testing of cattle intended for interstate shipment.

1949 (46) 454.

§ 6-443. Conduct of control.

The control and eradication of brucellosis in the herds of the State shall be

conducted as far as the funds of the livestock sanitary department of The
Clemson Agricultural College of South Carolina will permit and in accord-

ance with the rules and regulations promulgated by the board of trustees of

The Clemson Agricultural College of South Carolina.

1949 (46) 454.

§ 6-444. Suspected animals subject to quarantine.

Animals infected with or exposed to the disease of brucellosis, or suspected

of being carriers of said disease, shall be subject to quarantine and the rules

and regulations of the livestock sanitary department of The Clemson Agri-

cultural College of South Carolina.

1949 (46) 454.
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§ 6-445. Vaccination.

The State Veterinarian may set up a program for the vaccination of calves

between the ages of four and twelve months, and older cattle, with Brucella

vaccine in accordance with the recommendations of the U. S. Bureau of

Animal Industry. Such vaccination shall be done under the rules and reg-

ulations promulgated by the board of trustees of The Clemson Agricultural

College of South Carolina.

1949 (46) 454.

§ 6-446. Tattooing or branding of vaccinated animals.

Such vaccinated animals shall be permanently identified by tattooing or other

methods approved by the State Veterinarian and no indemnity shall be paid

on any such vaccinated animal. All such vaccinated animals that show a posi-

tive reaction to an official brucellosis test eighteen months or more after vac-

cination shall be considered as infected with brucellosis and shall be branded

with the letter "B" in accordance with the law covering the same.

1949 (46) 454.

§ 6-447. Sale of vaccine.

It shall be unlawful to sell, offer for sale, distribute or use Brucella vac-

cine or any other product containing living Brucella organisms, except as

provided for in this article.

1949 (46) 454.

§ 6-448. Sale of cattle generally.

No female cattle or breeding bulls more than six months of age shall be

sold or moved except for slaughter, unless such cattle either (a) have been

tested for brucellosis and found negative within thirty days prior to the date

of sale, (b) are dairy cattle and breeding cattle under thirty months of age

and were vaccinated against brucellosis with an approved vaccine when they

were not less than four months nor more than twelve months of age and were

identified as provided under rules and regluations promulgated by the board

of trustees of The Clemson Agricultural College of South Carolina and re-

ported at the time of vaccination to State and Federal cooperating agencies

or (c) are in brucellosis-free accredited herds or areas at the time of sale.

1949 (46) 454.

§ 6-449. Sale of infected animals.

No animal infected with brucellosis shall be sold, traded or otherwise dis-

posed of except for immediate slaughter or as designated by the State Veter-

inarian and the person disposing of such infected animals shall see that they

are promptly slaughtered and a written report of the same is made to the

State Veterinarian.

But the State Veterinarian may permit the sale of valuable purebred,

registered animals that have reacted to an official brucellosis test or are

suspected of such reaction, provided such animals go direct to infected
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herds that have been vaccinated with Brucella vaccine, as provided for in

this article, and are held under quarantine in accordance with the law and

regulations covering the same.

1949 (46) 454.

Cross references.—As to disposal of in- § 6-343. As to disposal of reactors to

fected or exposed animals generally, see tuberculin or paratuberculin test, see § 6-474.

§ 6-450. Liability for sale of infected animal except for slaughter.

Any person who knowingly sells or otherwise disposes of an animal infected

with brucellosis to another, except for immediate slaughter, shall be liable

in a civil action to any person injured and for all damages resulting there-

from and shall be equally responsible for violation of this article and the

regulations promulgated by the board of trustees of The Clemson Agri-

cultural College of South Carolina.

1949 (46) 454.

§6-451. Veterinarian to recommend testing of suspected animals; quarantine

if owner refuses.

When the State Veterinarian receives information or has reason to believe

that brucellosis exists in any animal he shall promptly notify the owner
and rje^emrrrerrd that a test be applied to such animal and -tha t- if the animal

" '±pe found to be diseased it shall be properly disposed of and the premises

disinfected under the supervision of the State Veterinarian or his author-

ized representative. (Should the owner fail or refuse to comply with the

recommendations of the State Veterinarian within ten days after such notice,

the State Veterinarian, or his authorized representative, shall quarantine

the animal on the premises of the owner. Such animal shall not be removed

from the premises where quarantined except upon permission of the State

Veterinarian. Such quarantine shall remain in effect until the recommenda-
tions of the State Veterinarian have been complied with and the quarantine

is canceled by the State Veterinarian.

1949 (46) 454.

§ 6-452. Area tests ; when cattle not to be brought into area.

When the director of the livestock sanitary department of The Clemson

Agricultural College of South Carolina shall deem it advisable to test all

cattle in any specified county within the State, in accordance with the pro-

visions of this article or upon receipt of a petition containing at least seventy-

five per cent or more of the livestock owners holding ninety-five per cent or more
of the cattle in the county, the test of all cattle in such county shall become com-

pulsory and the cattle owners or persons in charge, upon notification from

the livestock sanitary department or one of the department's inspectors,

shall assemble or have assembled such animals at the times and places

designated by an inspector of the livestock sanitary department or the United

States Bureau of Animal Industry and give such assistance as may be nec-

essary for the proper testing of the cattle. Inspectors engaged in the area

testing of cattle for brucellosis shall have due authority to enter premises.

No cattle, except for immediate slaughter, shall be brought into the county
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in which area work is being or has been conducted, unless accompanied by

a proper test chart and health certificate issued by an approved accredited

veterinarian, showing that the cattle have passed a proper test for brucel-

losis.

1949 (46) 454.

§ 6-453. How blood samples for tests drawn.

All blood samples for brucellosis tests shall be drawn by an approved ac-

credited veterinarian or other person specifically authorized in writing by
the State Veterinarian.

1949 (46) 454.

§ 6-454. Report and branding of infected animals.

Any animals found infected with brucellosis shall be reported in writing

to the State Veterinarian within five days after the test and the infected

animal and all other animals exposed to such animal shall be quarantined on

the owner's premises. Animals infected with brucellosis shall be branded

with the letter "B" on the left jaw, not less than three or more than four

inches high, and be tagged with a suitable ear tag.

1949 (46) 454.

§ 6-455. Cooperation with United States ; inspectors.

The livestock sanitary department of The Clemson Agricultural College

of South Carolina may cooperate with the United States Department of

Agriculture in the control and eradication of brucellosis. Said livestock

sanitary department may appoint and commission, without salary from

the State, as its inspectors, representatives of the 'United^States-Buretm- of

Animal Industry and may accept from the United States Government such

assistance, financial and otherwise, for carrying out the purpose of this

article, as may be available from time to time.

1949 (46) 454.

§ 6-456. Reports.

Reports, made in duplicate, of all activities of all personnel engaged in the

testing or vaccination of cattle in connection with brucellosis are com-
pulsory and shall be made promptly to the livestock sanitary department of

The Clemson Agricultural College of South Carolna, such reports to be made
on forms furnished by the department.

1949 (46) 454.

§ 6-457. Enforcement of rules and regulations.

The State Veterinarian may enforce such rules and regulations promulgated

by the board of trustees of The Clemson Agricultural College of South

Carolina as may be necessary to carry out the provisions of this article and

for the effective control and eradication of brucellosis.

1949 (46) 454
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§ 6-458. Penaltier

Any person violating- any of the provisions hereof or of any of the rules

and regulations promulgated by the board of trustees of The Clemson Agri-

cultural College of South Carolina relative to the control and eradication of

brucellosis shall be guilty of a misdemeanor and upon conviction thereof

shall be fined not more than one hundred dollars nor less than twenty-five

dollars or imprisoned not to exceed thirty days.

1949 (46) 454.

Article 4.

Tuberculosis and Paratuberculosis.

§6-471. Tuberculosis and paratuberculosis declared to be contagious and in-

fectious ; animals subject to quarantine.

It is hereby declared that the diseases of animals known as tuberculosis

and paratuberculosis are of a contagious and infectious character, and
animals affected with or exposed to these diseases, or suspected of being

carriers of said diseases, shall be subject to quarantine and the rules and

regulations promulgated by the board of trustees of The Clemson Agricultural

College of South Carolina.

1949 (46) 412.

§ 6-472. Tuberculin and paratuberculin tests ; observation.

When the livestock sanitary department of The Clemson Agricultural Col-

lege of South Carolina shall be conducting tuberculosis or paratuberculosis

eradication work in any county, in cooperation with the United States Bureau

of Animal Industry under the area plan or under its general authority, to

eradicate, control and prevent contagious and infectious diseases of animals,

all persons, firms or corporations owning or having cattle in their charge shall

upon notice assemble or have assembled such cattle at a time and place des-

ignated by an inspector or veterinarian of the livestock sanitary department

of The Clemson Agricultural College of South Carolina or of the United States

Bureau of Animal Industry in order that tuberculin or paratuberculin tests

may be applied. Assistance shall be given in confining these cattle in order

that the test may be administered properly, and the same cattle shall be

returned for observation at a time and place designated by said inspector or

veterinarian. Any herd or herds of cattle or all cattle in the modified accredit-

ed area or other areas shall be tuberculin or paratuberculin tested or retested

at such times as deemed advisable by the livestock sanitary department of The
Clemson Agricultural College of South Carolina.

1949 (46) 412.

§ 6-473. Quarantine of herds in which reactors found.

All herds of cattle in which tuberculosis or paratuberculosis reactors have

been found shall be quarantined and no animal in quarantined herds shall

be disposed of until all of the remaining cattle in such herds shall have passed

at least three negative tuberculin or paratuberculin tests applied, not less
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than sixty days apart, by an approved accredited veterinarian, and the

records of such tests shall be filed with the State Veterinarian
; provided,

hovvever, cattle from such herds for immediate slaughter may be moved on
special permit issued under the authority of the State Veterinarian.

1949 (46) 412.

§ 6-474. Reactors to be slaughtered, etc., disinfecting quarters and equipment.

All cattle reacting to the tuberculin or paratuberculin test shall be

branded immediately with the letter "T" not less than three inches high

on the left jaw by the veterinarian applying the test. All reacting cattle

shall be identified with suitable ear tags and shall be slaughtered under either

State or Federal supervision and may be disposed of according to the Fed-

eral Meat Inspection Regulations, or shall be either burned or the body
placed at least four feet beneath the surface of the earth, covered with live

lime and the hole filled with soil. Barns, stalls, lots and all places and articles

that have been used by the reactor cattle shall be thoroughly cleaned and

disinfected or destroyed according to the direction of the State Veterinarian.

1949 (46) 412.

Cross references.—As to disposal of in- § 6-343. As to sale of animals infected with

fected or exposed animals generally, see brucellosis, see § 6-449.

§ 6-475. Liability for disposing of affected animal except for immediate

slaughter.

Any person or persons who knowingly sells or otherwise disposes of

to another, except for immediate slaughter, an animal affected with tuber-

culosis or paratuberculosis shall be liable in a civil action to any person

injured, and for any and all damages resulting therefrom and shall be equally

responsible for violation of this article and the regulations promulgated by

the board of trustees of The Clemson Agricultural College of South Carolina.

1949 (46) 412.

§6-476. Official tests.

The intradermal and thermal tuberculosis test for tuberculosis and the

intradermal test for paratuberculosis will be recognized as official tests when

applied by an approved accredited veterinarian, under the direction of the

livestock sanitary department of The Clemson Agricultural College of South

Carolina and when the certificate is filed with the State Veterinarian imme-

diately after the completion of the test.

1949 (46) 412.

§6-477. Inspectors; accepting assistance from United States Government.

The livestock sanitary department of The Clemson Agricultural College of

South Carolina is vested with authority to appoint and commission, without

salary from the State, as its inspectors, representatives of the Bureau of

Animal Industry, United States Department of Agriculture, and to accept

from the United States Government such assistance, financial and otherwise,
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for carrying out the purpose of this article, as may be available from time to

time.

1949 (46) 412.

§6-478. Penalties.

Any person, firm or corporation violating any of the provisions hereof, or

any of the rules and regulations of the board of trustees of The Clemson
Agricultural College of South Carolina, relative to the control and eradication

of tuberculosis or paratuberculosis, made and promulgated hereunder, shall

be guilty of a misdemeanor and upon conviction thereof shall be fined not

more than one hundred dollars nor less than twenty-five dollars or imprison-

ment not to exceed thirty days.

1949 (46) 412.

Article 5.

Importation of Livestock.

§ 6-491. Imported livestock to be accompanied by health certificate.

It shall be unlawful for any transportation company, person or corpora-

tion to bring into this State any species of livestock unless such livestock

has been examined and found free from contagious and infectious diseases

or exposure to the same in accordance with the laws of this State and rules

and regulations as promulgated thereunder by the board of trustees of The
Clemson Agricultural College of South Carolina. Such livestock shall be

accompanied by a health certificate issued by an approved accredited veter-

inarian of the state of origin. Such certificate shall contain the ear tag

numbers or other satisfactory description of each animal and a record show-

ing the result of any test required for admission and any treatments admin-

istered prior to shipment. The certificate shall be approved by the state

official of the state of origin and a copy of it shall be mailed to the State

Veterinarian, Columbia, South Carolina, prior to the arrival of the animals

in this State.

1949 (46) 451.

§ 6-492. Quarantine and tests when certificate lacking.

When it has been ascertained that a health certificate has not been obtained,

as required in § 6-491 and in accordance with the rules and regulations pro-

mulgated by the board of trustees of The Clemson Agricultural College

of South Carolina, the State Veterinarian shall be notified and such animals

shall be quarantined in the nearest place where suitable holding facilities

are available until such inspection and tests have been conducted and a

proper health certificate issued by an approved accredited veterinarian at

the expense of the transportation company or owner of the animals.

1949 (46) 451.

§ 6-493. Rules and regulations ; peace officers may stop and check livestock

carriers.

The board of trustees of The Clemson Agricultural College of South Caro-

lina may promulgate and enforce such rules and regulations that may here-
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under be necessary to carry out the provisions of this article. Any town,

city, county or State peace officer or highway patrolman may stop and ascer-

tain whether any conveyance transporting livestock by airplane, railway,

truck, or any other mode of transportation within the State has the proper

health certificates in accordance with the provisions of this article.

1949 (46) 451.

§ 6-494. Penalties ; civil liability.

Any transportation company, corporation or agent thereof or any indi-

vidual violating any of the provisions of this article shall be guilty of a

misdemeanor and upon conviction thereof shall be fined for each offense

not more than one hundred dollars nor less than twenty-five dollars or be

imprisoned for thirty days. Such transportation company, corporation or

individual shall be liable in a civil action to any person injured for the full

amount of damages that may result from any violation of this article. Ac-

tion may be brought in any county in this State in which the animals are

sold, offered for sale or delivered to a purchaser or anywhere they may be

detained in transit in violation of the provisions of this article.

1949 (46) 451.

§ 6-495. Slaughtering establishments exempted.

The provisions of this article shall not apply to slaughtering establish-

ments where an approved accredited veterinarian makes ante- and post-

mortem examinations in accordance with the rules and regulations as set

up by the "Bureau of Animal Industry, United States Department of Agricul-

ture. The inspecting veterinarian shall be employed by either the local mu-
nicipal authorities, this State or the Bureau of Animal Industry, United States

Department of Agriculture.

1949 (46) 451.
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Title 7.

Appeals.*

Chap. 1. General Provisions, §§ 7-1 to 7-20.

2. Appeals from Magistrates in Criminal Cases, §§ 7-101 to 7-107.

3. Appeals from Probate Court, §§ 7-201 to 7-208.

4. Appeals to Circuit Courts in Other Cases, §§ 7-301 to 7-344.

5. Appeals to Supreme Court, §§ 7-401 to 7-430.

CHAPTER 1.

General Provisions.

Sec. Sec.

7-1. Title covers all appeals in civil and 7-10.

criminal actions.

7-2. Who may appeal. 7-11.

7-3. Appeals by corporations in criminal 7-12.

cases.

7-4. How appeal made; notice. 7-13.

7-5. Appeal from verdicts prior to judg- 7-14.

ment.
7-6. Notice of appeal stays execution of 7-15.

sentence. 7-16.

7-7. Confinement until bail given. 7-17.

7-8. When bail allowed. 7-18.

7-9. Amendment to cure failure to perfect 7-19.

appeal. 7-20.

Respondent may have papers trans-

mitted to appellate court.

How parties designated on appeal.

Review of intermediate orders affect-

ing judgment.
Judgment on appeal.

Certiorari to magistrate or municipal
court.

Where undertakings to be filed.

Definition of real property.

Definition of personal property.

Definition of property.

Definition of clerk.

Rules of construction.

§ 7-1. Title covers all appeals in civil and criminal actions.

The only mode of reviewing a judgment or order in a civil or criminal ac-

tion shall be as prescribed by this Title.

1942 Code § 771; 1932 Code § 771; Civ. P. '22 § 636; Civ. P. '12 § 374; Civ. P. '02 § 335;

1870 (14) 349.

Applied in Tallevast v. Kaminski, 146

S. C. 225, 143 S. E. 796; Montgomery v.

Robinson, 93 S. C. 247, 76 S. E. 188.

Quoted in Hill v. Watson, 10 S. C. 268.

§ 7-2. Who may appeal.

Any party aggrieved may appeal in the cases prescribed in this Title.

1942 Code § 773; 1932 Code § 773; Civ. P. '22 § 638; Civ. P. '12 § 376; Civ. P. '02 § 337;

1870 (14) 351.

* As to civil remedies and procedure generally, see Title 10. As to courts generally, see

Title 15. As to criminal procedure generally, see Title 17. As to fees and costs of wit-

nesses in criminal cases, see §§ 27-601 to 27-623.
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Under this section a party ordinarily can- Executor is not entitled to appeal from
not appeal from a judgment, order, or de- judgment decreeing division of land in

cree in his own favor.—Wilson v. Southern kind, because he is not aggrieved as re-

R. Co., 123 S. C. 399, 115 S. E. 764. quired by this section. Byrd v. Shell, 169
Special proceedings are included in the S. C. 226, 168 S. E. 692.

word "cases."—Sease v. Dobson, 36 S. C.

554, 15 S. E. 703, 704.

§ 7-3. Appeals by corporations in criminal cases.

In all criminal cases against corporations the right of appeal shall be pre-

served and the procedure therein shall be the same as is now provided by law

in other appeals in criminal cases.

1942 Code § 992; 1932 Code § 992; Civ. C. '22 § 4300; Civ. C. '12 § 2833; 1911 (27) 41.

§ 7-4. How appeal made ; notice.

An appeal must be made by the service of a notice in writing on the ad-

verse party or his attorney and, in the cases provided by law, on the judge,

magistrate or other officer who heard the cause and with whom the judgment

or order appealed from is entered, stating the appeal from such judgment

or order or some specific part thereof. The service of the notice of appeal

of a cause heard by a magistrate may be made by mailing the notice, properly

addressed and with sufficient postage, to the magistrate who heard the cause.

1942 Code § 775; 1932 Code § 775; Civ. P. '22 § 640; Civ. P. '12 § 378; Civ. P. '02 § 339;

1870 (14) 353; 1878 (16) 698; 1880 (17) 368; 1912 (27) 625.

Cross reference.—As to how appeal per- 352, 126 S. E. 140. See §§ 7-301 to 7-331

fected, see §§ 7-9, 7-411. and the notes thereto.

A notice of appeal must be in writing.

—

The expressions, "notice of intention to

Barnwell v. Marion, 56 S. C. 54, 33 S. E. appeal" and "notice of appeal," are used

719; Abney v. Cole, 30 S. C. 607, 10 S. E. interchangeably and mean the same thing.

390; Molair v. Port Royal, etc., Ry. Co., 31 Saverance v. Lockhart, 66 S. C. 539, 45 S.

S. C. 510, 10 S. E. 243. E. 83.

And this rule applies in a criminal case. Cited in Rylee v. Marett, 121 S. C. 366,

State v. Avant, 85 S. C. 570, 67 S. E. 908. 113 S. E. 483; Warren v. Wilson, 89 S. C.

It may be served by mail.—Defendant 108, 71 S. E. 513; Bledsoe v. Columbia Mills

appealing from magistrate's court to cir- Co., 75 S. C. 545, 55 S. E. 886; Appleby
cuit court may serve notice of appeal by v. South Carolina, etc., R. Co., 58 S. C. 33,

mail, in view of S. C. Const., Art. 5, § 23, and 36 S. E. 109; State v. Johnson, 52 S. C. 505,

this section. State v. Funderburk, 130 S. C. 30 S. E. 592; Bailey v. Blackmon, 14 F.

(2d) 16.

§ 7-5. Appeal from verdicts prior to judgment.

In case an appeal shall be taken from any verdict in any court on which

a final judgment might be entered, the appellant shall not be prejudiced by
reason of the fact that his appeal was taken without the entry of such judg-

ment or before the judgment shall have been entered.

1942 Code § 775-1; 1934 (38) 1214.

§ 7-6. Notice of appeal stays execution of sentence.

In criminal cases service of notice of appeal in accordance with law shall

operate as a stay of the execution of the sentence until the appeal is finally

disposed of.

1942 Code § 1031; 1932 Code § 1031; Cr. P. '22 § 121; Cr. C. '12 § 100; Cr. C. '02 § 73;

R. S. 73; 1884 (18) 737; 1944 (43) 1256.
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An appea) is finally disposed of when it

is declared abandoned by competent au-

thority.—State v. Johnson, 52 S. C. 505,

30 S. E. 592.

Bond cannot be declared breached until

appeal decided.—When bail bond was given

on appeal from first conviction for main-
taining a nuisance and was conditioned upon
good behavior, circuit court was without
jurisdiction during pendency of appeal from

second conviction to order bail bond es-

treated because of the second conviction.

State v. Cook, 204 S. C. 381, 29 S. E. (2d)

537.

Applied in State v. Barton, 201 S. C. 225,

22 S. E. (2d) 585 (appeal from a convic-

tion for nonsupport).
Cited in State v. Avant, 85 S. C. 570, 67

S. E. 908.

§ 7-7. Confinement until bail given.

Pending such appeal the defendant shall still remain in confinement until

he give bail in such sum and with such sureties as to the court shall seem
proper.

1942 Code § 1031; 1932 Code § 1031; Cr. P. '22 § 121; Cr. C. '12 § 100; Cr. C. '02 § 73;

K. S. 73; 1884 (18) 737; 1944 (43) 1256.

§ 7-8. When bail allowed.

Bail shall be allowed to the defendant in all cases in which the appeal is

from the trial, conviction or sentence for a criminal offense; except that no
bail shall be allowed when the defendant shall have been sentenced to death,

life imprisonment or for a term exceeding ten years.

1942 Code § 1031; 1932 Code § 1031; Cr. P. '22 § 121; Cr. C. '12 § 100; Cr. C. '02 § 73;

R. S. 73; 1884 (18) 737; 1944 (43) 1256.

Bail was formerly a matter of discretion.

Before the 1944 amendment to this section,

bail after conviction was a matter of dis-

cretion and not of right. Nichols v. Patter-

son, 202 S. C. 352, 25 S. E. (2d) 155.

A tender of sufficient bond stays execu-
tion, on an appeal from a magistrate's or-

der, holding one in contempt. State v.

Barnett, 98 S. C. 422, 82 S. E. 795.

Applicability of bail provisions to Supreme
Court.— Section 1032 of the 1942 Code, con-
taining provisions similar to this section, was
held not to apply to the Supreme Court in

State v. Farris, 51 S. C. 176, 28 S. E. 308
(1897).

§ 7-9. Amendment to cure failure to perfect appeal.

When a party shall give, in good faith, notice of appeal from a judgment

or order and shall omit, through mistake, to do any other act necessary to

perfect the appeal or to stay proceedings the court may permit an amend-
ment on such terms as may be just.

1942 Code § 775; 1932 Code § 775; Civ. P. '22 § 640; Civ. P. '12 § 378; Civ. P. '02 § 339;

1870 (14) 353; 1878 (16) 698; 1880 (17) 368; 1912 (27) 625.

Cross reference.—As to correction of in-

advertent failure to perfect appeal, see § 7-

411.

Failure to serve exceptions is relievable

under this section.—Failure to serve excep-

tions in time is an omission within this

section and § 7-411, but the court, within

its discretion, may permit the party to per-

fect the appeal. Crosswell v. Connecticut

Indemnity Ass'n, 49 S. C. 374, 27 S. E. 388.

But party seeking relief must act within

reasonable time.—A party appealing from
a judgment of the probate court must file a

certified copy in the appellate court within

a reasonable time; and where he permits
five terms of court to convene without doing
so, and fails, after motion to dismiss the

appeal, to take any steps under this section

and 7-411, to relieve himself from his neg-

lect, the appeal is properly dismissed. In

re Dicks' Will, 90 S. C. 439, 73 S. E. 866.

Delay pending settlement not grounds
for dismissal.—Appeal would not be dis-

missed for failure to perfect appeal where
plaintiff did not intend to abandon appeal

but merely intended to delay perfection
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of appeal pending negotiation for settle-

ment of defendant's proposed amendment
to plaintiff's proposed case for appeal. Sal-

ley v. Western Mut. Fire Ins. Co., 177 S. C.

281, 181 S. E. 72.

Applied in State v. Patterson, 198 S. C.

181, 17 S. E. (2d) 153.

§ 7-10. Respondent may have papers transmitted to appellate court.

If the appellant 'shall not, within twenty days after his appeal is perfected,

cause a certified copy of the notice of appeal and of the judgment roll or, if

the appeal be from an order or any part thereof, a certified copy of such

order and the papers upon which the order was granted to be transmitted to

the appellate court by the clerk with whom the notice of appeal is filed, the

respondent may cause such certified copy to be transmitted by such clerk

to the appellate court and recover the expenses thereof, as a disbursement

on such appeal, in case the judgment or order appealed from shall be in

whole or in part affirmed.

1942 Code § 776; 1932 Code § 776; Civ. P. '22 § 641; Civ. P. '12 § 379; Civ. P. '02 § 340;

1870 (14) 354.

§ 7-11. How parties designated on appeal.

The party appealing shall be known as the appellant and the adverse party

as the respondent. But the title of the action shall not be changed in con-

sequence of the appeal.

1942 Code § 774; 1932 Code § 774; Civ. P. '22 § 639; Civ. P. '12 § 377; Civ. P. '02 § 338;

1870 (14) 352.

§ 7-12. Review of intermediate orders affecting judgment.

Upon an appeal from a judgment the court may review any intermediate

order involving the merits and necessarily affecting the judgrnent.

1942 Code § 777; 1932 Code § 777; Civ. P. '22 § 642; Civ. P. '12 § 380; Civ. P. '02 § 341

;

1870 (14) 355.

Order granting new trial cannot be re-

viewed on appeal from a final judgment
obtained in the second trial of the case, es-

pecially if notice of intention to appeal

therefrom is not given within the time re-

quired by law. DePass v. Broad River
Power Co., 173 S. C. 387, 176 S. E. 325.

But an exception to order overruling de-

murrer is reviewable without notice of in-

tention to appeal being filed within ten days
after the order, on appeal from final judg-

ment, since the order is intermediate in-

volving the merits of the case. McCoy v.

State Highway Dept., 169 S. C. 436, 169 S.

E. 174.

And intermediate orders, on appeal from
decree in receivership proceeding, which af-

fected the final decree could be reviewed al-

though no intention to appeal was given
within ten days after filing of orders. Mont-
gomery & Crawford v. Arcadia Mills, 173

S. C. 464, 176 S. E. 589.

Intermediate decree is reviewable al-

though appeal therefrom has been dismissed.

Where a circuit judge enters a decree sub-

ject to a master's finding on a matter com-
mitted to him, and another judge renders a

decree on the master's report, on appeal

from the latter decree the court may review
the intermediate decree, though an appeal

from such intermediate decree has been dis-

missed, as such dismissal cannot affect the

court's right to review such intermediate

decree on appeal from the final judgment.

Morgan v. Smith, 59 S. C. 49, 37 S. E. 43.

§ 7-13. Judgment on appeal.

Upon an appeal from a judgment or order the appellate court may re-

verse, affirm or modify the judgment or order appealed from in the respect

mentioned in the notice of appeal and as to any or all of the parties and may,
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if necessary or proper, order a new trial. When the judgment is reversed

or modified the appellate court may make complete restitution of all prop-

erty and rights lost by the erroneous judgment.

1942 Code § 778; 1932 Code § 778; Civ. P. '22 § 643; Civ. P. '12 § 381; Civ. P. '02 § 342;

1870 (14) 3S6.

§ 7-14. Certiorari to magistrate or municipal court.

Whenever a person shall have been convicted in a municipal court or a

magistrate's court such person shall have the right, upon petition, to obtain

from any circuit judge or justice of the Supreme Court at chambers or in

open court a writ of certiorari requiring such municipal court or magis-

trate to certify the entire record of the case together with a copy of the mu-
nicipal ordinance or a reference to the statute involved, as the case may be,

and including the rulings, findings and sentence, returnable at such time as

such circuit judge or justice of the Supreme Court may direct and upon

the hearing of the writ such circuit judge or justice of the Supreme Court

shall have the same jurisdiction of the entire matter as circuit judges now
have in cases appealed from municipal courts or magistrate's courts.

1942 Code § 994; 1932 Code § 994; 1928 (35) 1317.

§ 7-15. Where undertakings to be filed.

The various undertakings required to be given by this Title must be filed

with the clerk of the court, unless the court expressly provides for a dif-

ferent disposition thereof.

1942 Code § 824; 1932 Code § 824; Civ. P. '22 § 772; Civ. P. '12 § 458; Civ. P. '02 § 420;

1870 (14) 438.

§ 7-16. Definition of real property.

The words "real property" and "real estate," as used in this Title, are coex-

tensive with lands, tenements and hereditaments.

1942 Code § 897; 1932 Code § 897; Civ. P. '22 § 845; Civ. P. '12 § 482; Civ. P. *02 § 444;

1870 (14) 466.

§ 7-17. Definition of personal property.

The words "personal property," as used in this Title, include money, goods,

chattels, things in action and evidences of debt.

1942 Code § 898; 1932 Code § 898; Civ. P. '22 § 846; Civ. P. '12 § 483; Civ. P. '02 § 445;

1870 (14) 467.

§ 7-18. Definition of property.

The word "property," as used in this Title, includes real and personal prop-

erty.

1942 Code § 899; 1932 Code § 899; Civ. P. '22 § 847; Civ. P. '12 § 484; Civ. P. '02 § 446;
1870 (14) 468.

§ 7-19. Definition of clerk.

The word "clerk," as used in this Title, signifies the clerk of the court in

which the action is pending and, in the Supreme Court, the clerk of the county
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mentioned in the title of the complaint or in another county to which the

court may have changed the place of trial, unless otherwise specified.

1942 Code § 900; 1932 Code § 900; Civ. P. '22 § 84S; Civ. P. '12 § 485; Civ P. '02 § 447-

1870 (14) 469.

§ 7-20. Rules of construction.

The rule of the common law that statutes in derogation of that law are to

be strictly construed has no application to this Title.

1942 Code § 902; 1932 Code § 902; Civ. P. '22 § 850; Civ. P. '12 § 487; Civ. P. '02 § 448;
1870 (14) 470.

CHAPTER 2.

Appeals from Magistrates in Criminal Cases.

Sec.

7-101. Appeals to general sessions or coun-
ty courts.

7-102. How taken and prosecuted.

7-103. Time for appeal and statement of

grounds.

Sec.

7-105. How bail given.

7-104. Papers filed with clerk of court.

7-106. Clerk to enter case on proper docket.

7-107. No examination of witnesses; action

of court.

§ 7-101. Appeals to general sessions or county courts.

Every person convicted before a magistrate of any offense whatever and

sentenced may appeal from the sentence to the next term of the court of

general sessions for the county
;
provided, that in any county in which there

is a county court, appeals in such cases shall be to the county court for the

county.

1942 Code §1024; 1932 Code §1024; Cr. P. '22 §144; Cr. C. '12 §93; Cr. C. '02 §66;
G. S. 2646; R. S. 66; 1870 (14) 403; 1937 (40) 80.

Cross references.—As to certiorari to

magistrate or municipal court, see § 7-14.

As to appeals in criminal cases, see notes

to §§ 7-301 and 7-303.

Appeal lies only after a final judgment or

sentence.—An appeal from an interlocutory

order in a criminal case is premature, as

an appeal lies only from the final judgment
or sentence. State v. Hughes, 56 S. C. 540,

35 S. E. 214; State v. Hill, 74 S. C. 415,

54 S. E. 614; State v. Timmons, 68 S. C.

258, 47 S. E. 140; State v. Afason, 54 S. C.

240, 32 S. E. 357; State v. Burbage, 51 S. C.

284, 28 S. E. 937; State v. Byars, 79 S. C.

174, 60 S. E. 448.

Defendant cannot appeal after paying his

fine.—A defendant who has paid the fine

imposed, though under protest, instead of

giving bail, cannot appeal, as the payment
of the fine must be regarded as putting an
end to the case. Batesburg v. Mitchell.

58 S. C. 564, 37 S. E. 36.

The State cannot appeal from a judgment

of acquittal, State v. Ivey, 73 S. C. 282, 53

S. E. 428; State v. Gathers, 15 S. C. 370.

Nor can the State appeal from an order
granting a new trial.—The State has no
right of appeal from an order of the magis-
trate granting a new trial in a criminal

prosecution where the jurisdiction of the

magistrate as to ordering the new trial

was not in question, and where the order

was predicated upon the magistrate's judg-

ment as to the weight and sufficiency of

the evidence. State v. Lvnn, 120 S. C. 258,

113 S. E. 74; State v. Benton, 85 S. C. 107,

67 S. E. 143.

But it may appeal from an order grant-

ing the quashing of an indictment.—State

v. Young, 30 S. C. 399, 9 S. E. 355; State

v. Bouknight, 55 S. C. 353, 33 S. E. 451.

And from a judgment reversing a con-

viction on the ground that the statute or

ordinance was invalid.— State v. Long, 66

S. C. 398, 44 S. E. 960; State v. Johnson,

76 S. C. 39, 56 S. E. 544.
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A prompt and speedy trial of criminal

cases on appeal is intended and required.

Sumter v. Owens, 181 S. C. S40, 188 S. E.

192.

Quoted in City Council v. Eichelbcrger,

44 S. C. 351, 22 S. E. 345.

Stated in Batesburg v. Mitchell, 58 S. C.

564, 37 S. E. 36.

Cited in Greenville v. Latimer, 80 S. C.

92, 61 S. E. 224.

§ 7-102. How taken and prosecuted.

All appeals from magistrates' courts in criminal causes shall be taken and

prosecuted as hereinafter prescribed.

1942 Code § 1024; 1932 Code § 1024; Cr. P. '22 § 114; Cr. C. '12 § 93; Cr. C. '02 § 66;

G. S. 2646; R. S. 66; 1870 (14) 403; 1937 (40) 80.

Quoted in City Council v. Eichelberger,

44 S. C. 351, 22 S. E. 345.

§ 7-103. Time for appeal and statement of grounds.

The appellant shall, within five days after sentence, serve notice of appeal

upon the magistrate who tried the case, stating the grounds upon which the

appeal is founded.

1942 Code § 1025; 1932 Code § 1025; Cr. P. '22 § 115; Cr. C. '12 § 94; Cr. C. '02 § 67;

1880 (17) 493.

No relief granted when notice not served.

The circuit judge cannot relieve one con-

victed before a magistrate, who has failed

to serve on the magistrate the notice and
grounds of appeal within the five days pre-

scribed by this section. Gibbes v. Beckett.

84 S. C. 534. 66 S. E. 1000.

When the five days expire on Sunday,
that day will not be counted under the rule

that, where an act is require'! to be done
within a certain number of days exceeding

a week, Sunday is included, but, if the

number of days is less than seven. Sunday
is not counted. State v. Gandy, 87 S. C.

523, 70 S. E. 163.

As to computation of time, see § 10-2

and note thereto.

Cited in Batesburg v. Mitchell, 58 S. C.

564, 37 S. E. 36; Greenville v. Latimer, 80

S. C. 92, 61 S. E. 224; State v. Richardson,

98 S. C. 147, 82 S. E. 353.

§ 7-104. Papers filed with clerk of court.

Within ten days after such service the magistrate shall file the notice in

the office of the clerk of court, together with the record, a statement of all

the proceedings in the case and the testimony in writing taken at the trial

and signed by the witnesses.

1942 Code § 1026; 1932 Code § 1026; Cr. P. '22 § 116; Cr. C. '12 § 95; Cr. C. '02 § 68;

G. S. 2648: R. S. 68: 1880 (17) 493.

Only testimony taken in writing and
signed by witnesses can be used on appeal.

This section plainly implies that the only

testimony upon which an appeal from a

trial justice can be heard is that which was
taken in writing at the trial, and signed by
the witnesses. State v. Freeman, 43 S. C.

105, 20 S. E. 974.

And trial justice cannot supplement tes-

timony of witness as taken down, after it

is signed by the witness, by appending a

statement as to the testimony. State v.

Freeman, 43 S. C. 105, 20 S. E. 974.

But failure to have testimony signed is

not grounds to set aside judgment.—The
proper practice, under this section, is to

take the testimony in writing, and have it

signed by the witnesses, but failure so to

do may not cause the judgment to be set

aside. State v. Conkle, 64 S. C. 371, 42 S.

E. 173.

Cited in Batesburg v. Mitchell, 58 S. C.

564. 37 S. E. 36; State v. Richardson, 98 S.

C. 147, 82 S. E. 353; Greenville v. Latimer,

80 S. C. 92, 61 S. E. 224.
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§ 7-105. How bail given.

Upon service of the notice the magistrate shall, on demand of the defendant,

admit him to bail in such reasonable sum, and with good sureties, as the

magistrate may require, with conditions :

(1) To appear at the court appealed to and at any subsequent term to

which the case may be continued, if not previously surrendered, and so from

term to term until the final decree, sentence or order of the court thereon

;

(2) To abide such final sentence, order or decree and not depart without

leave ; and

(3) In the meantime to keep the peace and be of good behavior.

1942 Code § 1027; 1932 Code § 1027; Cr. P. '22 § 117; Cr. C. '12 § 96; Cr. C. '02 § 69;

G. S. 2649; R. S. 69; 1880 (17) 493.

Quoted in Batesburg v. Mitchell, 58 S. C.

564, 37 S. E. 36.

§ 7-106. Clerk to enter case on proper docket.

The clerk of court, upon receipt of the case, shall place the same upon
the proper docket of the court of general sessions for trial or other disposi-

tion at the next ensuing term of court.

1942 Code § 1028; 1932 Code § 1028; Cr. P. '22 § 118; Cr. C. '12 § 97; Cr. C. '02 § 70;

G. S. 2650: R. S. 70; 18S0 (17) 493.

§ 7-107. No examination of witnesses ; action of court.

The appeal shall be heard by the court of general sessions upon the grounds

of exceptions made and upon the papers hereinbefore required, without the

examination of witnesses in such court. And the court may either confirm

the sentence appealed from, reverse or modify the same or grant a new trial,

as to the court may seem meet and conformable to law.

1942 Code § 1029; 1932 Code § 1029; Cr. P. '22 § 119; Cr. C. '12 § 98; Cr. C. '02 § 71;

G. S. 2651; R. S. 71; 1880 (17) 493.

The appeal should be heard on the pa-

pers, and not de novo.—State v. Brown, 14

S. C. 380; State v. Spray, 74 S. C. 443, 54

S. E. 600; Greenville v. Latimer, 80 S. C.

92, 61 S. E. 224.

For example, affidavits submitted by ac-

cused when his appeal was heard in the

circuit court, contradicting the magistrate's

report of the testimony, constituted no part

of the proceedings upon which the appeal

was to be heard, and the court properly re-

fused to consider them. State v. Richard-
son. 98 S. C. 147, 82 S. E. 353.

The circuit court may amend its order
and remand the case for a new trial, after

marking order sustaining the appeal and
dismissing the case. State v. Fullmore, 47

S. C. 34, 24 S. E. 1026.

And it may reduce the fine imposed by
a judgment of the mayor's court of a city

for violation of a city ordinance, when there

is nothing in the case showing that the

modification, did not seem "meet and com-
formable to law." City Council v. Eichel-

berger, 44 S. C. 351. 22 S. E. 345.

On appeal from judgment of magistrate

imposing sentence of imprisonment for 30-

day period, the circuit court could impose a

fine of one hundred dollars or imprison-

ment for 30-day period under this section

empowering the court to "modify" the sen-

tence appealed from. State v. Funderburk,
130 S. C. 352, 126 S. E. 140.

Cited in Batesburg v. Mitchell, 58 S. C.

564, 37 S. E. 36; Sams v. Hoover, 33 S. C.

40, 12 S. E. 8.
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CHAPTER 3.

Appeals from Probate Court.

Sec.

7-201. Jurisdiction of circuit court.

7-202. Appeal to be taken within fifteen

days.

7-203. Probate court to make return to ap-
pellate court.

7-204. Proceedings stayed by appeal.

Sec.

7-205. Circuit court to try and determine
questions.

7-206. Procedure when appellant neglects to
enter appeal.

7-207. Final decision certified to probate
court.

7-208. Probate judge not to act in appeal.

§ 7-201. Jurisdiction of circuit court.

The circuit court shall have appellate jurisdiction of all matters originally

within the jurisdiction of the probate court.

1942 Code § 228; 1932 Code § 228; Civ. P. '22 § 185; Civ. P. '12 § 61; Civ. P. '02 § 55;
1870 (14) 55.

Cross reference.—As to concurrent ju-

risdiction of circuit court, the court of

common pleas, with court of probate, see

S. C. Const., Art. 5, § 15 and notes. As
to procedure when question of will or no
will, see § 19-263.

Circuit court generally has only appellate

jurisdiction.—The theory of this sectiQn is

that where a case originally within the ju-

risdiction of the court of probate is carried

by appeal to the circuit court, the last named
court can exercise appellate jurisdiction

only. Ex parte White, 33 S. C. 442, 12 S.

E. 5.

Except where an issue of fact or title to

land is to be decided.—Where a case origi-

nally within the jurisdiction of the probate
court has been heard there, and carried

thence by appeal to the circuit court, the

hearing in the circuit court is strictly on
appeal, except that where an issue of fact or
of title to land is to be decided, either party
may apply to the circuit court for an order
that such issue may be tried by a jury. Ex
parte White, 33 S. C. 442, 12 S. E. 5. See
also, Stewart v. Elease, 4 S. C. 37; Stark
v. Hopson, 22 S. C. 42.

On appeal from the probate court on
probate of a will to the circuit court the

cause is to be tried anew, and must be re-

garded as a law case. In re Solomon's Es-
tate, 74 S. C. 189, 54 S. E. 207.

In which case a new trial is granted.— If

an issue of fact is involved in the probate
of a will, the cause is to be tried anew in

the circuit court, as though it were an origi-

nal cause in that court, and the parties are

at liberty to raise new questions, never con-

sidered by the ordinary, or even made be-

fore him. Myers v. O'Hanlon, 12 Rich.

(S. C. Eq.) 203, cited in In re Solomon's
Estate, 74 S. C. 189, 54 S. E. 207. See § 7-

205 and the note thereto.

And it may consider the evidence ad-
duced in probate court.—The circuit court
having, under the provisions of this section,

the power to review all the findings of the

probate court can consider the evidence
given in the probate court as to fitness and
personal qualifications of an applicant for

administrator of an estate. Ex parte Small,

69 S. C. 43, 48 S. E. 40.

And the circuit court can review all find-

ings of probate court.—The circuit court
has, under this section, the power to re-

view all the findings of the probate court.

Ex parte Small, 69 S. C. 43, 48 S. E. 40.

See also, Thames v. Rouse, 82 S. C. 40, 62

S E. 254.

But the circuit court ought not to disturb

the findings of fact by probate court unless

clearly erroneous.—Sartor v. Fidelity, etc.,

Co., 160 S. C. 390, 158 S. E. 819.

Case cannot be sent back for purpose of

taking omitted testimony.—An order from
the circuit court sending a case back to the
probate court to take testimony on a certain

question, which had been omitted a', the

original hearing, is erroneous as being with-

out the appellate jurisdiction of the circuit

court in such cases. Ex parte White, 33

S. C. 442, 12 S. E. 5, expressly overruling
the case of Twitty v. Houser, 7 S.'C. 153.

Quoted in Reed v. Lemacks, 204 S. C. 26,

28 S. E. (2d) 441.

Stated in Cobb v. South Carolina Nat.
Bank, 210 S. C. 533. 43 S. E. (2d) 465.

Cited in Ex parte Tolbert, 206 S. C. 300,

34 S. E. (2d) 49.
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§ 7-202. Appeal to be taken within fifteen days.

Any person interested in any final order, sentence or decree of any pro-

bate court and considering himself injured thereby may appeal therefrom to

the circuit court in the same county at the stated session next after such ap-

peal. The grounds of appeal shall be filed in the office of the probate court

and a copy thereof served on the adverse party within fifteen days after such

person shall have received notice of the decision appealed from.

1942 Code § 230; 1932 Code § 230; Civ. P. '22 § 187; Civ. P. '12 § 63; Civ. P. '02 § 57;

1839 (11) 60; 1870 (14) 57.

Cross reference.—See notes to § 7-203.

As to jury trial on appeal from order dis-

allowing claim, see § 7-205 and notes there-

to.

This section must be construed with sec-

tion 7-204.—Robertson v. Curlee, 59 S. C.

454, 38 S. E. 116.

And with section 10-469.—Anderson v.

Anderson, 198 S. C. 412. IS S. E. (2d) 9.

The parties to the action below are the

only ones entitled to an appeal.—The lan-

guage "any person interested in any final

order, sentence or decree of any probate
court, and considering himself injured there-

by, may appeal therefrom," must be re-

garded as referring only to persons who are

parties to the proceedings in the court of

probate, for no one can properly be said to

be interested in any final order or decree
made in a proceeding to which he is not
a party, nor can he consider himself injured

thereby; for nothing can be better estab-

lished than the doctrine that judgments
bind only parties and their privies. Witte
Bros. v. Clarke, 17 S. C. 313.

No appeal having been taken from the
finding of the probate court that a second
appointee was decedent's son, a nephew,
first appointed and later revoked, could not
complain of the appointment, though there

was no citation, for he was not an inter-

ested party within the provisions of this

section. In re Jones' Estate, 102 S. C. 110,

86 S. E. 203.

Committee, who was made party de-

fendant in proceeding to adjudge ward
sane, could appeal from order holding ward
sane. Cobb v. South Carolina Nat. Bank,
210 S. C. 533, 43 S. E. (2d) 465.

The "final order" here set out means
final as to the rights of all parties to the

proceedings. Robertson v. Curlee, 59 S. C.

454, 38 S. E. 116.

The denial of a motion that certain per-

sons be made parties to the record is not
a "final order" within the meaning of this

section. Robertson v. Curlee, 59 S. C. 454,

38 S. E. 116.

The appointment of an administrator is

a final order from which an appeal lies un-

der this section. See Ex parte White, 38
S. C. 41, 16 S. E. 286; Ex parte Small, 69
S. C. 43, 48 S. E. 40.

A decree refusing appeal because it was
not taken in time is appealable.—Henderson
v. Wyatt, 8 S. C. 112.

Next stated session need not be the one
immediately following.—Appellant being al-

lowed fifteen days after notice of the pro-

bate decree to file notice of appeal, if such
notice is received within less than fifteen

days of an approaching session of the cir-

cuit court, by deferring the service of notice

of appeal to as late a day as possible within

the limits of the fifteen-day period avail-

able, the next stated session need not be the

one immediately following the filing of the

probate decree. Fultz v. McKnight, 125

S. C. 115, 118 S. E. 37.

Service on attorney equivalent to service

on party.—After parties have been brought
into court and are represented by an at-

torney or attorneys-at-law, service upon
such attorney or attorneys will be deemed
in legal effect service upon the adverse par-

ties. Anderson v. Anderson, 198 S. C. 412,

18 S. E. (2d) 9.

Service of grounds does not apply in ex
parte proceedings.—The fifteen-day require-

ment of service of grounds of appeal after

notice of an order of the probate court ap-

plies only to parties to the proceedings
which resulted in the order and not ex

parte proceedings. Reed v. Lemacks, 204 S.

C. 26, 28 S. E. (2d) 441.

Review when issue of "will or no will."—

This section practically confers jurisdic-

tion of the issue of "will or no will" upon
the court of common pleas. The procedure
for the determination of this issue contem-
plates a new trial and does not contain a

single element of an appeal. The right of

review is, however, secured by the pro-

visions of this section. Muldrow v. Jef-

fords, 144 S. C. 509, 142 S. E. 602.

Right of appeal generally precludes is-

suance of certiorari.—When a right of ap-

peal is provided from an inferior court, a

writ of certiorari will not be allowed also,

except, possibly, in very exceptional cases.
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Ex parte Gregory, 58 S. C. 114, 36 S. E.

433.

The action of a probate court, although
erroneous, is valid until reversed.—Ander-
son v. Bowers, 170 F. (2d I 676.

Quoted in Watson v. Pollitzer, 72 S. C.

387, 51 S. E. 914; Johnson v. Johnson, 160

S. C. 158, 158 S. E. 264.

Cited in In re Mayo's Estate, 60 S. C.

401, 38 S. E. 634; Ex parte Apeler, 35 S. C.

417, 14 S. E. 931; Henson v. Wolfe, 130

S. C. 273, 125 S. E. 293; Reed v. Lemacks,
207 S. C. 137, 35 S. E. (2d) 34; Thompson
v. Anderson, 208 S. C. 208, 37 S. E. (2d)

581; Howell v. Littlefield, 211 S. C. 462,

46 S. E. (2d) 47.

§ 7-203. Probate court to make return to appellate court.

Within thirty days after such grounds of appeal shall have been filed in

the office of the probate court, as provided in § 7-202, the probate court shall

make a return to the appellate court of the testimony, proceedings and judg-

ment and file the same in the appellate court. Such return may be compelled

by attachment. Upon the appeal being finally disposed of all such papers

included in the return shall be returned to the probate court.

1942 Code § 231; 1932 Code § 231; Civ. P. '22 § 188; Civ. P. '12 § 64; Civ. P. '02 § 58;

1870 (14) 60; 1939 (41) 111.

Duty imposed on probate court.—An im-
portant effect of the amendment of 1939

was to relieve the appellant of the burden
and expense of procuring a certified copy of

the record and filing it in the appellate

court. Instead it was made the duty of the

probate court to file the originals compris-

ing the record, which shall constitute the

return to the appellate court. The filing

shall be within thirty days after filing in

the probate court of notice and grounds
of appeal and may be compelled by attach-

ment. There is no provision for penalty

upon appellant for failure of the probate

judge to perforin his duty under the stat-

ute. Howell v. Littlefield, 211 S. C. 462,

46 S. E. (2d) 47.

Presumption that probate court would
perform duty.—The appellants from the

judgment of the probate court, having com-
plied with § 7-202 respecting the taking of

their appeal to the court of common pleas,

are entitled to rely upon the presumption
that the judge of probate would perform
his duty in the time required by the provi-

sions of this section. The presumption
continues until knowledge of the neglect is

acquired. Howell v. Littlefield, 211 S. C.

462, 46 S. E. (2d) 47.

If appeal is withdrawn prior to filing re-

turn probate jurisdiction is not lost.—The
jurisdiction of the probate court continues

until the record shows that it is lost. Where
the notice of appeal is revoked prior to the

filing of the return as herein provided for,

the probate court still has jurisdiction to

revoke its grant of letters of administration.

In re Jones' Estate, 102 S. C. 110, 86 S. E.

203.

Quoted in Watson v. Pollitzer, 72 S. C.

387, 51 S. E. 914; Johnson v. Johnson, 160

S. C. 158, 158 S. E. 264.

§ 7-204. Proceedings stayed by appeal.

When an appeal according to law is taken from any sentence or decree of

the probate court all proceedings in pursuance of the order, sentence or de-

cree appealed from shall cease until the judgment of the circuit or Supreme

Court is had; but if the appellant in writing waives his appeal before the

entry of such judgment, proceedings may be had in the probate court as

if no appeal had been taken.

1942 Code § 232; 1932 Code § 232; Civ. P. '22 § 189; Civ. P. '12 § 65; Civ. P. '02 § 59;

1870 (16)61.

Pending an appeal from its decree of "no
will" probate court cannot appoint an ad-

ministrator.—An appeal from an order or

decree of the probate court shall act as a

supersedeas, therefore during the pendency
of an appeal from the probate court of a

decree of no will, the probate court cannot
grant letters of administration, as that would
involve a determination of the question on
appeal. In re Seay's Estate, 63 S. C. 130,

41 S.-E. 17. See, also, Wolfe v. Bank of

Anderson, 128 S. C. 174, 122 S. E. 592.
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But administrator C. T. A. may enforce

judgment obtained before appeal.—Pend-
ing appeal from probate decree declaring

will invalid, a judgment debtor cannot en-

join an administrator cum testamento an-

nexo from enforcing judgment by execu-

tion, as only proceedings in pursuance of

decree rejecting the will are stayed under
the provisions of this section. Wolfe v.

Bank of Anderson, 128 S. C. 174, 122 S. E.
592.

Cited in Robertson v. Curlee, 59 S. C.

454, 38 S. E. 116 (see note to § 230).

§ 7-205. Circuit court to try and determine questions.

When such return shall have been filed in the circuit court, the court shall

proceed to the trial and determination of the question, according to the rules

of law. If there shall be any question of fact or title to land to be decided,

issue may be joined thereon under the direction of the court and a trial there-

of had by jury.

1942 Code § 233; 1932 Code § 233; Civ. P. '22 § 190; Civ. P. '12 § 66; Civ. P. '02 § 60;

1870 (14) 62; 1939 (41) 111.

"According to the rules of law" defined.

—

When the circuit court takes a case on ap-

peal from the probate court, it "shall pro-

ceed to the trial and determination of the

question, according to the rules of law," that

is, according to the rules regulating the

hearing of appeals. Ex parte White, 33 S.

C. 442, 12 S. E. 5.

Conflict in testimony as to material fact

warrants reference to jury.—Where there

is serious conflict in the testimony on a

question of a material fact in the probate
proceedings, the circuit court may, on ap-

peal, refer the issue to a jury as provided for

in this section. Ex parte Gantt, 75 S. C.

364, 55 S. E. 892.

And this is true of issue of "void will."

—

On appeal from the probate court, in pro-
ceedings to prove a will in solemn form,
where the issue was raised that the will

was fraudulent and void, it is proper for

the circuit court to try the issue de novo on
issues framed by the circuit court on notice.

Ex parte Jackson, 67 S. C. 55, 45 S. E.
132.

But jury trial on all questions of fact is

not allowable.—The language in this sec-

tion as to right of trial by jury being permis-
sive and not imperative implies that, when
any question of fact arises under an appeal
from the court of probate, the court to

which the appeal is addressed may frame
an issue for trial by jury; but it does not
imply that, whenever any question of fact

arises upon such an appeal, either party
has a right to demand that such question

shall be tried by a jury. Hughes v. Kirk-

patrick, 37 S. C. 161, 15 S. E. 912 (see note
to § 7-2021. See, also. Meier v. Kornahrens,
113 S. C. 270, 102 S. E. 285; Ex parte Apeler,

35 S. C. 417, 14 S. E. 931.

This section recognizes a right to jury

trial of only "an issue of fact, in an action

for the recovery of money only, or of spe-
cific real or personal property" as required

to be so tried by § 10-1056 and it was error

for a circuit court, on motion of one of

the parties to an appeal from the probate
court, to grant an order framing and refer-

ring to a jury an issue as to whether or

not there was a will, without notice to the
opposite party, as required bv Cir. Ct. Rule
28. Ex parte Apeler, 35 S. C. 417, 14 S. E.
931. See, also, Meier v. Kornahrens, 113

S. C. 270, 102 S. E. 285; Ex parte White, 33

S. C. 442, 12 S. E. 5; Rollin v. Whipper, 17

S. C. 32; Prater v. Whittle, 16 S. C. 40;

Lucken v. Wichman, 5 S. C. 411; Stewart v.

Blease, 4 S. C. 37.

The granting of a jury trial is discretion-

ary with the court. Meier v. Kornahrens,
113 S. C. 270, 102 S. E. 285; Hughes v. Kirk-

patrick, 37 S. C. 161, 15 S. E. 912; Ex parte

Blizzard, 185 S. C. 131. 193 S. E. 633.

Except where the right is given by stat-

ute.— It is not within the discretion of the

court to refuse either party a jury trial

where the appeal involves issues of fact as

to the validity of a will, which right is giv-

en by a judicial construction of Cir. Ct.

Rule 28. Meier v. Kornahrens, 113 S. C.

270, 102 S. E. 285.

But even the statutory right may be
waived.—Even where a jury trial may be
had as a matter of right, it may be waived
and is waived by failing to claim it with-

in the time provided for in Cir. Ct. Rule
28. Meier v. Kornahrens, 113 S. C. 270,

102 S. E. 285.

And when allowed issue is to be joined

under direction of the court.—Meier v.

Kornahrens, 113 S. C. 270, 102 S. E. 285.

Time for making motion for jury trial

is fixed by circuit court Rule 28.—There is

no specific time fixed for the making of

the motion for jury trial, but as most of the
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issues of fact arising under this and the

foregoing sections are issues in causes of

an equitable nature, by common consensus
of the bench and bar, Rule 28 of the circuit

court, providing for ten days' written no-

tice "after issue is joined," of intention to

move for jury trial, has been applied to

the framing of issues on such appeals. Rule
28 was not originally intended to apply to

the framing of issues on appeals from the

probate court, but in the absence of any
statutory provision, it has been applied and
has served the purpose fairly well. Meier v.

Kornahrens, 113 S. C. 270, 102 S. E. 285.

Quoted in Johnson v. Johnson, 160 S. C.

158. 158 S. E. 264.

Cited in Watson v. Pollitzer, 72 S. C. 387,

51 S. E. 914; Davenport v. Davenport, 61

S. C. 389, 39 S. E. 548.

§ 7-206. Procedure when appellant neglects to enter appeal.

If the person appealing from the proceedings of the probate court, as pro-

vided in this chapter, shall neglect to enter his appeal, the circuit court to

which such appeal shall have been taken, on motion and upon the produc-

tion of attested copies of such appeal by the adverse party, shall affirm the

proceedings appealed from and may allow costs against the appellant.

1942 Code § 234; 1932 Code § 234; Civ. P. '22 § 191; Civ. P. '12 § 67; Civ. P. '02 § 61;

1870 (14) 64.

Applied in Fultz v. McKnight, 125 S. C. 3S7, 51 S. E. 914; Howell v. Littlefield, 211
115, 118 S. E. 37. S. C. 462, 46 S. E. (2d) 47.

Quoted in Watson v. Pollitzer, 72 S. C. Cited in Thompson v. Anderson, 208 S.

C. 208, 37 S. E. (2d) 581.

§ 7-207. Final decision certified to probate court.

The final decision and judgment in cases appealed, as hereinbefore pro-

vided, shall be certified to the probate court by the circuit court or Supreme
Court, as the case may be, and the same proceedings shall be had in the

probate court as though such decision had been made in such probate court.

1942 Code § 235; 1932 Code § 235; Civ. P. '22 § 192; Civ. P. '12 § 68; Civ. P. '02 § 62;

1870 (14) 65.

Failure to certify decision is not ground
for reversal by supreme court.—The failure

of the circuit court to certify to the probate
court its affirmation of the judgment ap-

pealed therefrom is no ground for reversal

of that judgment in the Supreme Court.

Watson v. Pollitzer, 12 S. C. 387, 51 S. E.

914.

As certification may be made after appeal
to Supreme Court.—Circuit court may cer-

tify to the probate court its affirmation of

the probate judgment after an appeal has
been had from the circuit court to the Su-
preme Court. Watson v. Pollitzer, 72 S. C.

387, 51 S. E. 914.

Cited in Ex parte Apeler, 35 S. C. 417,

14 S. E. 931.

§ 7-208. Probate judge not to act in appeal.

No judge of any probate court shall be admitted to have any voice in judg-

ing or determining any appeal from his decision or be permitted to act as

attorney or counsel thereon.

1942 Code § 236; 1932 Code § 236; Civ. P. '22 § 193; Civ. P. '12 § 69; Civ. P. '02 § 63;

1870 (14) 66; 1944 (43) 1302.

Cross reference.—As to election and term
of probate court judges, see § 15-403 et seq.
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CHAPTER 4.

Appeals to Circuit Courts in Other Cases.

Article 1.

Generally.

Sec.

7-301. Appeals from inferior courts; super-

sedeas.

7-302. When and how appeal taken.

7-303. What stated in notice of appeal.

7-304. Notice served on magistrate and re-

spondent, agent, attorney or clerk.

7-305. Filing in lieu of service of notice on
magistrate.

7-306. Return; when and how made and
compiled.

7-307. Return; how made if magistrate be
out of office.

7-308. Further return; when original defec-

tive.

7-309. Magistrate dead, insane or absent.

7-310. Offer to allow revision of judgment
of magistrate.

7-311. Offer to allow judgment on appeal.

7-312. How appeal brought to hearing; ef-

fect of failure to do so.

7-313. How appeal heard.
7-314. Powers of appellate court; amend-

ment of pleadings.

7-315. New trial below when defendant did

not appear.

7-316. Motions for new trial in appellate

court; other procedural rules.

Sec.

7-317. Judgment on appeal.
7-318. Same; appeals on errors of fact.

7-319. Same; appeals on issue of law.
7-320. Procedure upon reversal of judgment

already paid.

7-321. Judgment roll.

7-322. Costs on appeal.

7-323. Effect of failure to state error in

judgment below.
7-324. Costs when appellant gains less than

ten dollars by appeal.

7-325. Effect of rejection of offer under

§ 7-310.

7-326. Effect of rejection of offer under

§ 7-311.

7-327. When costs in discretion of court.

7-328. Costs when appeal dismissed for

want of prosecution.

7-329. Costs to appellant include costs be-

low.

7-330. Set-off of costs against recovery.
7-331. What costs allowable.

Article 2.

Appeals from County Courts.

7-341. Right of appeal.

7-342. Procedure on appeal.

7-343. Transcript of evidence.

7-344. Statement in lieu of transcript.

Article 1.

Generally.

§ 7-301. Appeals from inferior courts ; supersedeas.

When a judgment is rendered by a magistrate's court, by the governing body

of a county or by any other inferior court or jurisdiction, save the probate

court, the appeal shall be to the circuit court of the county wherein the judg-

ment was rendered and shall amount to a supersedeas if the party against

whom judgment is rendered shall execute a good and sufficient bond with

surety to pay the amount of the judgment and costs in the event that he fail

to sustain such appeal. And in all cases in which such bond with surety

shall be filed no executions shall issue until the termination of such appeal

;

provided, that in any county in which a county court exists appeals in such

cases, except those from the probate courts and those that exceed the juris-

dictional amounts of the respective county courts, shall be to the county

court of the county.

1942 Code § 794; 1932 Code § 794; Civ. P. '22 § 659; Civ. P. '12 § 397; Civ. P. '02 § 358;

1870 (14) 369; 1887 (19) 832; 1937 (40) 81.
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Cross reference.—As to how appeal heard,

see § 7-313.

Section does not apply to criminal cases.

This section is a part of the Code of Civil

Procedure and does not relate to an appeal

from an inferior court in a criminal case.

Sumter v. Owens, 181 S. C. 540, 188 S. E.

192.

It provides the court and procedure of

appeal in civil cases.—This section does not

purport to confer the right of appeal in

any case, but simply to provide to what
court such appeal shall be made, how it

shall operate as a supersedeas, and how it

shall be heard. Whipper v. Talbird, 32 S.C.

1. 10 S. E. 578.

For example, when appeal must be taken
to circuit court.—An appeal from an order
made by two magistrates discharging a

prisoner under habeas corpus proceedings
cannot be taken to the Supreme Court. It

must be taken to the circuit court. State

v. Duncan, 22 S. C. 87.

Bond required for supersedeas.—The de-

fendant having failed to give a bond with

sureties to pay the amount of the judg-

ment and cost in the event he should fail

to sustain his appeal, the appeal did not

act as a stav or supersedeas. White v.

Barberry, 103 S. C. 223, 88 S. E. 132.

Court to consider only questions raised

by exceptions.—This section confines the

circuit court, on the hearing, to the consid-

eration of such questions only as are raised

by the exceptions. Burns v. Gower, 34

S. C. 160, 13 S. E. 331.

Motion for new trial unnecessary.—Party
may appeal from judgment of magistrate

without making a motion for new trial be-

fore him. Minnick v. Fort, 13 S. C. 215.

Affirmance by circuit court assumed in

absence of such showing.—Where there is

evidence to sustain the judgment of a mag-
istrate and nothing to show that the circuit

court affirmed it by reason of any issues of

law, the Supreme Court will assume the cir-

cuit court affirmed the judgment on the

merits. Stanford v. Cudd, 93 S. C. 367, 76

S. E. 986.

Adjustment of costs by a clerk of court

is not a judgment within this section. State

v. Town Council, 44 S. C. 500, 22 S. E.

719.
Appeals lie from the city court to the

Supreme Court, notwithstanding the city

court is an inferior court, the jurisdiction

of the Supreme Court over appeals from
the city court being exclusive. City Coun-
cil v. Weller, 34 S. C. 357, 13 S. E. 628.

Industrial Commission is not a court.

—

This chapter and S. C. Const., Art. 5, § 15,

providing for appeal to the circuit court

from inferior courts, and decisions under
them, are not pertinent to appeals from
the Industrial Commission for the simple

reason that the latter is not a court in that

constitutional and statutory sense; and, by
the same token, the authority of those

decisions is not impinged by the construc-

tion and application of the Workmen's
Compensation Act to controversies within

its sphere. Schwartz v. Mount Vernon-
Woodberry Mills, 206 S. C. 227, 33 S. E.

(2d) 517.

Nor is a state board of canvassers.—No
appeal lies from the decision of a state

board of canvassers, it not being an in-

ferior court. Whipper v. Talbird, 32 S. C.

1, 10 S. E. 578.

Nor is county board of education.—By
the provisions of this section, the law desig-

nates with particularity from what courts

an appeal will lie. It has confined appeals
to the court of common pleas (or the county
court) to appeals from judgments rendered
by a magistrate's court, by the county com-
missioners, or any other inferior court of

jurisdiction, save the probate court. The
county board of education does not come
within the purview of the law relating to

appeals. It is not an inferior court or

jurisdiction, for the duties conferred upon
it are purely administrative in character.

Turner v. Joseph Walker School Dist. No.
9, 215 S. C. 472, 56 S. E. (2d) 243 (1949).

In Turner v. Joseph Walker School Dis-

trict No. 9, 215 S. C. 472, 56 S. E. (2d) 243

(1949), it was held that the county board
of education could not be classified as an
"inferior court" in the sense in which that

term is used in this section. Willow Con-
solidated Hi. Dist. v. Union Sch. Dist..

216 S. C. 445, 58 S. E. (2d) 729 (1950).

Section was not retroactive.—This sec-

tion as to hearing of appeal in circuit court

was not retroactive. McFadden v. Tant,

20 S. C. 585.

Applied in Dargan v. West, 27 S. C.

156, 3 S. E. 68.

§ 7-302. When and how appeal taken.

The appellant shall, within five days after written notice of judgment has

been given him or his attorney by the magistrate (except when the judg-

ment is announced at the trial in the presence of the appellant or his attor-

[ ISC Code]—24 369



§ 7-303 Code of Laws of South Carolina § 7-303

ney in which event no written notice shall be necessary), serve a notice of

appeal, stating the grounds upon which the appeal is founded. If the judg-

ment is rendered upon process not personally served and the defendant did

not appear, he shall have five days after personal notice of the judgment

to serve the notice of appeal provided for in this section.

1942 Code § 795; 1932 Code § 795; Civ. P. '22 § 660; Civ. P. '12 § 398; Civ. P. '02 § 359;
1870 (14) 70; 1911 (27) 140.

site party until seven days thereafter, and
were returned by him as not having been
served in time, though such order was
not made until after the day on which the

motion was argued, and appellant had no
notice from plaintiff of the denial of such
motion. Manuel v. Loveless, 56 S. C. 426.

35 S. E. 1.

Time to appeal starts on notice.—The
time to move for an appeal does not begin

to run until the party affected by the judg-

ment has had notice of it. O'Rouke v. At-
lantic Paint Co., 91 S. C. 339, 74 S. E.

930.

Appeal from magistrate's judgment held

timely, notwithstanding lapse of some
months, where no written notice of judg-

ment was given appellant or his attorney.

O'Neal v. Atlas Assur. Co., 168 S. C. 174.

167 S. E. 227.

The notice of appeal must state the

grounds in every case. Sternberger v. Mc-
Sween, 14 S. C. 35.

Sufficient statement of grounds.—The
grounds of appeal being referred to in no-
tice, as being made before the magistrate

on motion for new trial and on the evidence

and records, is a sufficient statement of the

grounds. Dargan v. West, 27 S. C. 156,

3 S. E. 68.

Objections cannot be first raised in Su-

preme Court.—When no objection is raised

in the circuit court as to the sufficiency of

the notice of appeal, it cannot properly be

raised on appeal to Supreme Court. Dar-
gan v. West, 27 S. C. 156, 3 S. E. 68.

Stated in Perkins v. Douglass, 46 S. C.

6, 24 S. E. 42.

Cited in Bigham v. Hollidav, 52 S. C.

528, 30 S. E. 485.

Appeal remedy of party against whom
judgment is rendered.—The only remedy
of a party against whom a judgment is

rendered is either to appeal, or make a

motion for a new trial, and appeal in case

such motion is refused. The motion for

a new trial must be made within five days
from the rendition of the judgment; and,

if it be refused, the appeal must be taken
within five days from the refusal of such
motion. If the judgment is rendered upon
process not personally served, and the de-

fendant does not appear, he shall have
five days within which to appeal after

personal notice of the judgment. If the

magistrate does not render judgment on
the day of trial, but reserves his decision,

the party against whom judgment is ren-

dered has the right to appeal or move for

a new trial within five days after personal

notice of the judgment. O'Rouke v. At-
lantic Paint Co., 91 S. C. 399, 74 S. E.

930.

The circuit judge has no power to extend
the time within which to appeal.—Davis v.

Vaughan, 7 S. C. 342.

Nor has he jurisdiction to hear an ap-
peal where notice in writing was not served
within that time. Davis v. Vaughan, 7

S. C. 342; Scott v. Pratt, 9 S. C. 82; Foot
& Sou v. Williams, IS S. C. 601.

Under this section and the section fol-

lowing, an appeal from an order made by
a justice overruling a motion for a new
trial is properly dismissed by the circuit

court where a notice and ground of ap-

peal were served on the magistrate three

days after the entry of the order over-
ruling the motion for a new trial, but were
not served on the attorney for the oppo-

§ 7-303. What stated in notice of appeal.

In the notice of appear the appellant shall state in what particular or par-

ticulars he claims the judgment should have been more favorable to him.

If he claims that the amount of judgment is less favorable to him than it

should have been, he shall state what should have been its amount.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502 §20; 1880 (17) 297.

Cross reference.—As to effect of failure

to state error in judgment below, see § 7-

323.
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§ 7-304. Notice served on magistrate and respondent, agent, attorney or clerk.

The notice of appeal must, within the same time, be served on the magis-

trate personally, if living and within the county, or on his clerk, if there be

one, and upon the attorney for the respondent or on the respondent person-

ally or by leaving it at his residence with some person of suitable age and

discretion ; or, in case the respondent is not a resident of such county or can-

not, after due diligence, be found therein, the notice shall be served in the

same manner on the agent, if any, who is a resident of such county and ap-

peared for the respondent on the trial; and if neither the respondent nor

such agent or attorney can be found in the county, the notice may be served

on the respondent by leaving it with the clerk of the appellate court.

1942 Code § 796; 1932 Code § 796; Civ. P. '22 § 661; Civ. P. '12 § 399; Civ. P. "02 § 360;

1870 (14) 371; 1873 (15) 501; 1880 (17) 306.

Cross reference.—As to time within which
notice must be served, see § 7-302.

This section is mandatory.—This sec-

tion, requiring notice of appeal from the

judgment of a magistrate to be served

within five days on the trial justice, per-

sonally, if living and within the county,

is mandatory, and is not satisfied by his

verbal agreement to accept notice, or by
mailing a notice to him. postpaid. Big-

ham v. Hollidav, 52 S. C. 528. 30 S. E.

485.

And its requirements cannot be waived.

An agreement of counsel affects themselves

only and cannot waive for a court of law

the requirements of this section to effec-

tuate an appeal. Lvnah v. Heyward, 56

S. C. 562, 35 S. E. 220.

Failure to serve magistrate with such
notice of appeal within the five days is

fatal, and the circuit court will dismiss the

appeal, being without jurisdiction to hear
it. Scott v. Pratt, 9 S. C. 82; Davis v.

Vaughan, 7 S. C. 342; Foot & Son v. Wil-
liams, IS S. C. 601; Manuel v. Loveless,

56 S. C. 426. 35 S. E. 1.

And the time is computed by statutory

methods.—Under this section, providing
that notice of appeal from the judgment
of a magistrate shall be served within five

days, the time is computed by the statu-

tory method of excluding the first day,

—

that on which the judgment is entered,

—

r.nd including the last. Bigham v. Holli-

dav. 52 S. C. 528, 30 S. E. 485.

Service on justice by mail is not the mode
provided by this section and therefore not

a sufficient compliance therewith. Lynah
v. Heyward, 56 S. C. 562, 35 S. E. 220.

Nor is service on nonresident agent of

nonresident respondent.—Where respond-
ent was a nonresident, service of the no-

tice on the agent who appeared for re-

spondent, but who was also a nonresident
of the countv, was insufficient. Sheldon
v. Pearson, 42 S. C. Ill, 20 S. E. 26.

Acceptance of service or acknowledg-
ment thereof in writing is equivalent to

personal service. Baker v. Irvine, 58 S. C.

436, 36 S. E. 742.

And acceptance by magistrate's agent
is sufficient.—The requirement of this sec-

tion is satisfied, where acceptance of serv-

ice thereof is signed in the magistrate's

name by one authorized by him tc do so,

though the magistrate is not present. Baker
v. Irvine, 58 S. C. 436, 36 S. E. 742.

Magistrate's return insufficient to show
service on respondent.—Magistrate's return,

showing notice of appeal, while sufficient

to show service of the notice on the magis-
trate, is insufficient to show service on re-

spondent. Whetstone v. Livingston, 54

5. C. 539. 32 S. E. 561.

Admission by attorney of receipt by mail

gives circuit court jurisdiction.—Admission
by respondent's attorneys of receipt by mail

of notice of appeal in case before magis-
trate gives circuit court jurisdiction. Wright
v. Southern Ry., 74 S. C. 27, 54 S. E. 211.

Cited in Perkins v. Douglass, 46 S. C.

6, 24 S. E. 42; Speer v. Meschine, 46 S. C.

505, 24 S. E. 329; O'Rouke v. Atlantic

Paint Co., 91 S. C. 399, 74 S. E. 930.

§ 7-305. Filing in lieu of service of notice on magistrate.

When by reason of the death of a magistrate, his absence from the county

or any other cause, the notice of appeal cannot be served as provided by

§ 7-304, it may be served by leaving the same with the clerk of the county.
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1942 Code § 797; 1932 Code § 797; Civ. P. '22 § 662; Civ. P. '12 § 400; Civ. P. '02 § 361;
1870 (14) 376.

§ 7-306. Return ; when and how made and compiled.

The court below shall thereupon, after ten days and within thirty days

after service of the notice of appeal, make a return to the appellate court of

the testimony, proceeding and judgment and file the same in the appellate

court. The return may be compelled by attachment.

1942 Code § 798; 1932 Code § 798; Civ. P. '22 § 663; Civ. P. '12 § 401; Civ. P. '02 § 362;

1870 (14) 377; 1880 (17) 306.

Amended or further return may be or- witness is not taken in writing and certi-

dered within discretion of circuit judge.

—

fied to the appellate court, a further re-

Under this section and § 7-308, where a turn would not be effective, and a new trial

magistrate has made a return on appeal it should be granted. McKinley Music Co.

is discretionary with the circuit judge to v. Glymph, 100 S. C. 200, 84 S. E. 715.

order a further or amended return. Lynah Applied in Cothran v. Knight, 47 S. C.

v. Heyward, 56 S. C. 562, 35 S. E. 220. 243, 25 S. E. 142; Perkins v. Douglass, 46

New trial when such return would not S. C. 6, 24 S. E. 42: Dargan v. West, 27

be effective.—Where the testimony of the S. C. 156, 3 S. E. 68.

§ 7-307. Return ; how made if magistrate be out of office.

When a magistrate by whom a judgment appealed from was rendered

shall have gone out of office before a return is ordered, he shall, neverthe-

less, make a return in the same manner and with the like effect as if he were

still in office.

1942 Code § 799; 1932 Code § 799; Civ. P. '22 § 664; Civ. P. '12 § 402; Civ. P. '02 § 363;

1870 (14) 378.

Applied in Cothran v. Knight, 47 S. C.

243, 25 S. E. 142.

§ 7-308. Further return ; when original defective.

If the return be defective the appellate court may direct a further or amend-

ed return as often as may be necessary and may compel a compliance with

its order by attachment. And the court shall always be deemed open for

this purpose.

1942 Code § 800; 1932 Code § 800; Civ. P. '22 § 665; Civ. P. '12 § 403; Civ. P. '02 § 364;

1870 (14) 379.

Cross reference.—See § 7-306 and notes. Glymph, 100 S. C. 200, 84 S. E. 715; Per-

Applied in Lynah v. Heyward, 56 S. C. kin s v. Douglass, 46 S. C. 6, 24 S. E. 42.

562, 35 S. E. 220; McKinley Music Co. v.

§ 7-309. Magistrate dead, insane or absent.

If a magistrate whose judgment is appealed from shall die, become insane

or remove from the State before having made a return, the appellate court

may examine witnesses on oath as to the facts and circumstances of the trial

or judgment and determine the appeal as if the facts had been returned

by the magistrate. If he shall have removed to another county within the

State the appellate court may compel him to make the return as if he were

still within the county where the judgment was rendered.
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1942 Code § 801; 1932 Code § 801; Civ. P. '22 § 666; Civ. P. '12 § 404; Civ. P. '02 § 365;

1870 (14) 380.

Applied in Cothran v. Knight, 47 S. C.

243, 25 S. E. 142.

§ 7-310. Offer to allow revision of judgment of magistrate.

Within fifteen days after the service of the notice of the appeal the re-

spondent may serve upon the appellant and the magistrate an offer in writ-

ing to allow the judgment to be corrected in any of the particulars mentioned

in the notice of appeal. The appellant may thereupon, and within five days

thereafter, file with the magistrate a written acceptance of such offer, and in

such case the magistrate shall thereupon make a minute of such acceptance

in his docket and correct the judgment accordingly and the same, so cor-

rected, shall stand as his judgment and be enforced accordingly; and any

execution which has been issued upon the judgment appealed from shall be

amended by the magistrate to correspond with the amended judgment. If

the offer be made and accepted by the appellant, the appellant shall recover

all his disbursements on appeal and all his costs in the court below.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502; 1880 (17) 297.

§ 7-311. Offer to allow judgment on appeal.

In any appeal either party may, at any time before the trial, serve upon

the opposite party an offer, in writing, to allow judgment to be taken against

him for the sum or property or to the effect in such offer specified, and with

or without costs as said offer shall specify. If the party receiving such offer

accept the same and give notice thereof in writing within ten days, he may
file the return and offer, with an affidavit of service of notice of acceptance

thereof, and judgment shall be entered thereon according to the offer. If

the notice of acceptance be not given, the offer is to be deemed withdrawn
and cannot be given in evidence.

1942 Code § 804; 1932 Code § 804; Civ. P. '22 § 669; Civ. P. '12 § 407; Civ. P. '02 § 368;

1870 (14) 383; 1873 (15) 502.

§ 7-312. How appeal brought to hearing ; effect of failure to do so.

If a return be made the appeal may be brought to a hearing by either

party. It shall be placed upon the calendar and continue thereon until final-

ly disposed of. But if neither party bring it to a hearing before the end of

the second term the court shall dismiss the appeal unless it continue the same
by special order for cause shown. At least eight days before the court, the

party desiring to bring on the appeal shall file the return and accompanying

papers, if any, with the clerk and the clerk shall thereupon enter the cause

on the calendar, according to the date of the return, and it shall stand for

trial without any further notice.

1942 Code § 802; 1932 Code § 802; Civ. P. '22 § 667; Civ. P. '12 § 405; Civ. P. '02 § 366;

1870 (14) 381; 1873 (15) 498.

This section does not relate to an ap- case. Sumter v. Owens, 181 S. C. 540, 188

peal from an inferior court in a criminal S. E. 192.
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It does not fix the time when the clerk

shall place the case on the calendar. Mar-
shall v. Mitchell, 59 S. C. 523, 38 S.E. 158.

But appeal must be prosecuted with due
diligence.—One appealing from the judg-
ment of a magistrate after respondent's at-

torney was elected as judge could not wait

for notice of employment of a new attorney,

but it was his duty, under this section, to

prosecute the appeal with due diligence.

Smith v. Southern Ry. Co., 109 S. C. 152,

95 S. E. 339.

And appellant must file return eight days
before court.—The party desiring to bring

the appeal is only required to file the re-

turn and accompanying papers in the office

of the clerk of court eight days before

court. Marshall v. Mitchell, 59 S. C. 523,

38 S. E. 158.

It is not mandatory on court to dismiss

appeal when neither party brings it to a

hearing by the end of second term, and no
order continuing it is granted, unless it is

called by the court for trial at such term.

Manuel v. Loveless, 54 S. C. 346, 32 S. E.
421.

However court may dismiss for want of

prosecution.—Where an appeal was con-

tinued by consent to the next term, when,

on account of the absence of defendant's at-

torney, it was continued by the court, a
dismissal on the last day of the following
term was properly made, on plaintiff's mo-
tion, the appeal not having been brought
to a hearing. Bell v. Pruit, 51 S. C. 344,

29 S. E. 5.

But there must be an opportunity to be
heard before dismissal.— It must appear, to

justify dismissal, that the case was called

for trial at the second or some subsequent
term and neither party, after opportunity
to be heard, brought it to trial. York Sup-
ply Co. v. Southern R. Co., 82 S. C. 350.

64 S. E. 387.

And it will be inferred that appeal was
called for hearing before finally struck out.

Where an appeal from a magistrate's court

was on the circuit court docket for three

years without being prosecuted, it will be
inferred that it had been called for hear-

ing before it was finally struck from the

docket. Smith v. Southern Ry. Co., 109

S. C. 152, 95 S. E. 339.

An appeal dismissed because the return

of the trial justice could not be found is

not beyond doubt on appeal dismissed for

want of prosecution. Ramseur v. Moore,
43 S. C. 304, 21 S. E. 81.

§ 7-313. How appeal heard.

The appeal shall be heard by the court upon all the papers in the case,

including the testimony on the trial, which shall be taken down in writing

and signed by the witnesses, and the grounds of exception made, without the

examination of witnesses in court. The appeal shall be heard on the orig-

inal papers and no copy thereof need be furnished for the use of the court.

1942 Code §§ 794, 803; 1932 Code §§ 794, 803; Civ. P. '22 §§ 659, 668; Civ. P. '12 §§ 397,

406; Civ. P. '02 §§ 358, 367; 1870 (14) 369, 382; 1887 (19) 832; 1937 (40) 81.

Cross reference.—As to general applica-

tion and construction, see notes to § 7-301.

This section does not apply to criminal

cases. Sumter v. Owens, 181 S. C. 540,

188 S. E. 192.

Jurisdiction of appellate court on finding

of fact.—The county court has plenary ju-

risdiction to review the factual and legal

findings of the magistrate. The Supreme
Court, however, is without jurisdiction to

reverse the findings of fact of the county
court if there was any supporting evidence.

Wright v. Ritz Theatre Co., 211 S. C. 161.

44 S. E. (2d) 308.

Applied in Dargan v. West, 27 S. C. 156.

3 S. E. 68.

§ 7-314. Powers of appellate court ; amendment of pleadings.

The court shall have the same power over its own determinations, and

shall render judgment thereon in the same manner, as the circuit court in

actions pending therein, without trial by jury, and may allow either party

to amend his pleadings upon such terms as shall be just.

1942 Code § 804; 1932 Code § 804; Civ. P. *22 § 669; Civ. P. '12 § 407; Civ. P. '02 § 368;

1870 (14) 383; 1873 (IS) 502.
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§ 7-315. New trial below when defendant did not appear.

If (1) the appellant failed to appear before the magistrate, (2) it is shown

by the affidavits served by the appellant, or otherwise, that manifest injustice

has been done, and (3) the appellant satisfactorily excuses his default, the

court may, in its discretion, set aside or suspend judgment and order a new
trial before the same or any other magistrate in the same county at such

time and place and on such terms as the court may deem proper. When
a new trial shall be ordered before a magistrate the parties must appear

before him according to the order of the court and the same proceedings

must thereupon be had in the action as on the return of a summons person-

ally served.

1942 Code § 804; 1932 Code § 804; Civ. P. '22 § 669; Civ. P. '12 § 407; Civ. P. '02 § 368;

1870 (14) 383; 1873 (15) 502.

Circuit judge, on appeal from default for new trial. O'Neal v. Atlas Assur. Co.,

judgment of magistrate, could consider ap- 168 S. C. 174, 167 S. E. 227.

pellant's failure to move before magistrate

§ 7-316. Motions for new trial in appellate court; other procedural rules.

Either party may move for a new trial in the appellate court on a case

or exceptions, or otherwise, and such motion may be made before or after

judgment has been entered; and the provisions of this Code in relation to

the proceedings, exceptions to the decisions of the court, making and set-

tling cases and exceptions, motions for new trials and making up the judg-

ment roll in the circuit court are hereby made applicable to all appeals

brought up for trial as in this chapter provided.

1942 Code § 804; 1932 Code § S04; Civ. P. '22 § 669; Civ. P. '12 § 407; Civ. P. '02 § 36S;

1870 (14) 383; 1873 (15) 502.

§ 7-317. Judgment on appeal.

Upon hearing the appeal the appellate court shall give judgment according

to the justice of the case, without regard to technical errors and defects

which do not affect the merits. In giving judgment the court may affirm

or reverse the judgment of the court below, in whole or in part, as to any

or all the parties and for errors of law or fact.

1942 Code § 804; 1932 Code § 804; Civ. P. '22 § 669; Civ. P. '12 § 407; Civ. P. '02 § 368;

1870 (14) 383; 1873 (15) 502.

The words "judgment of the court be- Nursery Co. v. Southern R. Co., 112 S. C.

low" are not used in the strict technical 194, 98 S. E. 326; Darby v. Southern R.

sense of a final determination. Redfearn Co., 108 S. C. 145, 93 S. E. 716; A. & E.

v. Douglass. 35 S. C. 569, 15 S. E. 244. Leather Goods Co. v. Sentz, 87 S. C. 267.

An appeal from magistrate's court judg- 69 S. E. 390.

ment should be affirmed on its merits with- Failure to file notice and grounds of

out regard for technical errors or defects. appeal from a trial justice to a circuit court,

McKinley Music Co. v. Glymph, 100 S. C. would be a technical error, within this sec-

200, 84 S. E. 715; Hiers v. South Carolina tion, providing that the appellate court shall

Power Co.. 198 S. C. 280, 17 S. E. (2d) 698. give judgment on the merits "without re-

Technical rules of procedure are not ap- gard to technical errors." Perkins v. Doug-
plicable to magistrate's courts, even on ap- lass. 46 S. C. 6, 24 S. E. 42.

peal from them to circuit court. The lat- Court must pass on exceptions affecting

ter is required to give judgment accord- the merits. Pierce v. Varn, etc., Co., 76

ing to the justice of the case. Greenville S. C. 359, 57 S. E. 184.
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The circuit court has jurisdiction to re-

verse the findings of fact. Dingle v. North-

western R. Co., 112 S. C. 390, 99 S. E.

828.

Provided such findings are excepted to.

—

But the circuit court cannot review find-

ings of fact bv magistrate not excepted to.

Burns v. Gower, 34 S. C. 160, 13 S. E. 331.

An exception to a magistrate's judgment
on the ground that the verdict was contrary

to the preponderance of the evidence was
sufficient to authorize a review of the facts

by the circuit court. A. & E. Leather

Goods Co. v. Sentz. 87 S. C. 267, 69 S. E.

390.

Even though determined by a jury.—

Under this section, on appeal from a mag-
istrate's court, the circuit court has juris-

diction to review the facts, though they have

been determined by a jury in the magis-

trate's court. Truluck v. Atlantic Coast

Line R. Co., 110 S. C. 92, 96 S. E. 254.

To reverse magistrate's judgment, appel-

lant must show error at trial, prejudicial

to his rights, or influencing adverse judg-

ment. Stukes v. Life Ins. Co., 163 S. C.

216, 161 S. E. 478.

A refusal to correct a mere irregularity

is not reversible error, unless the party in-

terposing the objection can satisfy the court

that it was prejudicial to his rights, under

this section. Sanders v. Atlantic Coast

Line R. Co., 114 S. C. 164, 103 S. E. 564.

Nor is complaint that action was tried

in wrong county.—Under this section, de-

fendant cannot complain that action was
tried in wrong county; the place of trial

being more convenient to defendant than

the county where plaintiff resided, and
plaintiff having waived the right to have

the trial in the county of his residence.

Sanders v. Atlantic Coast Line R. Co.,

114 S. C. 164, 103 S. E. 564.

Nor that the summons served failed to

state the trial day.—A judgment of a magis-
trate will not be reversed because the sum-
mons served fails to state the trial day,

where the defendant appeared and declined

to answer after his motion to set the sum-
mons aside had been overruled. Grant v.

Clinton Cotton Mills, 56 S. C. 554, 35 S. E.

193.

Nor that summons was not dated.—That
a summons in a justice's court is not dated

is not ground for reversal, unless it gives no
notice to defendant of the day of trial in the

magistrate's court. Butler Bros. v. Welch,
76 S. C. 130, 56 S. E. 668.

Nor that deposition did not have title of

case on container.—A judgment will not be

reversed merely because a deposition did

not have the title of the case indorsed on

the package containing it. Jenkins v. At-
lantic Coast Line R. Co., 83 S. C. 473, 65

S. E. 636.

Nor that court erred in admitting evi-

dence.—There being sufficient undisputed
evidence to support the judgment of a

magistrate, error in admitting other evi-

dence will be considered harmless. Charles
v. Atlantic Coast Line R. Co., 78 S. C.

36, 58 S. E. 927, aff. 216 U. S. 122, 30 S. Ct.

378, 54 L. Ed. 411.

In action for damage from collision of

automobiles, failure of circuit court, on ap-
peal from magistrate's court, to reverse

judgment for error in admission of evidence
that defendant carried liability insurance,

is not error, in view of this section, re-

quiring circuit court to give judgment ac-

cording to justice of case, without regard
to technical errors. Naufal v. Gergel, 136

S. C. 366, 134 S. E. 463.

The admission of a printed offer of re-

ward in evidence in a magistrate's court

was harmless, if error, where everything
it contained was testified to by one or more
witnesses without objection, and such ad-

mission was not ground for exception in

the circuit court, under this section. Hamp-
ton v. Hughes, 85 S. C. 343, 67 S. E. 311.

Where record fails to show objection to

testimony at the time it was offered, such
objection may be deemed waived and too

late, when first made on appeal to circuit

court. Feinstein v. Politz 103 S. C. 238,

87 S. E. 1005.

Circuit court may increase judgment
making it greater than that rendered by
magistrate. Goldstein v. Southern Ry., 80

S. C. 522, 61 S. E. 1007.

An appeal from magistrate's judgment in

claim and delivery proceeding, where mag-
istrate's jury found for the plaintiff the

amount due on the debt and the execution

of the mortgage was not denied, the cir-

cuit court may enlarge the verdict by giv-

ing judgment for possession of the prop-

erty or its value and fix the value. Ne-
ville Bros. v. Kellev, 94 S. C. 112, 77 S. E.

743.

It can give judgment as to any or all

parties.— It is not error for circuit court

to give judgment against one member of

partnership sued alone for partnership debt,

as demurrer for defect of parties was tech-

nical and defendant was not deprived of

any defence. Wright Co. v. Hodges, 87

S. C. 560, 70 S. E. 316.

And can set aside judgments by default.

The only mode of relief from a magistrate's

judgment, rendered against a party through
his excusable defaults, is by appeal to the

circuit court. Doty & Co. v. Duvall, 19
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S. C. 143; Wolfe v. Port Royal, etc., Ry.

Co., 25 S. C. 379; Lawrence v. Isear, 27

S. C. 244, 3 S. E. 222. See also Miller

v. Schmidt, 20 S. C. 588; Green v. County
Com'rs, 27 S. C. 9. 2 S. E. 618.

Within its discretion.—Setting aside mag-
istrate's default judgment is discretionary

with the circuit judge, and is not appeal-

able. Carey v. Tolbert, 79 S. C. 264, 60

S. E. 674.

And order a new trial.—Where a de-

fault judgment is rendered in the magis-
trate's court, and it is shown by affidavits

that a manifest injustice has been done,

the court may, in its discretion, set aside

the judgment and order a new trial. Glover
v. Heyward, 106 S. C. 360, 91 S. E. 316;

Widemen v. Patton, 64 S. C. 408, 42 S. E.
190.

The circuit court will, in order to do
justice when the verdict in magistrate's

court is not in proper form, send the case

back there for new trial. Du Bose v. Arm-
strong, 29 S. C. 290. 6 S. E. 934.

Where a consideration of all the testi-

mony does not warrant the sole conclu-

sion of judgment for a plaintiff, the cir-

cuit court reviewing a case on appeal from
the magistrate's court may order a new
trial before the magistrate. McKinlev Mu-
sic Co. v. Glvmrdi, 100 S. C. 200, 84 S. E.

715.

After a magistrate, as allowed by law,

has granted a new trial on defendants' mo-
tion within five days after rendering a de-

fault judgment, and defendants again make
default, the judgment can only be set aside

or suspended under the express provisions

of this section by the circuit court, upon
defendants' showing by affidavit or other-

wise that manifest injustice has been done
and upon satisfactory excuse for their de-

fault, and such relief cannot be granted
when there is no showing that defendants

did not have notice of the day of the sec-

ond trial, nor that they suffered any other
injustice, nor had any excuse for their de-

fault. Williams v. Rickembaker, 79 S. C.

467, 60S. E. 1122.

But case should be dismissed when mag-
istrate had no jurisdiction.—On appeal from
a magistrate's court, if the circuit court

decides that the magistrate had not ac-

quired jurisdiction of defendant's person,

it should dismiss the case, and not remand
it for further action. Riley v. Mutual Life

Ins. Co., 68 S. C 383, 47 S. E. 708.

Where the case was before the circuit

court on appeal from a magistrate, it should
have been decided on the jurisdictional

facts as they existed in the magistrate's

court, and an equitable remedy, not enforce-
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able in the magistrate's court, was improp-
erly granted. Blackwell v. Faucett, 117

S. C. 60, 108 S. E. 295.

The circuit court on appeal can review
errors of fact in magistrate's court. Red-
fearn v. Douglass, 35 S. C. 569, 15 S. E.
244.

The Supreme Court cannot review the

findings of fact of the circuit court, nor
make an original finding. Faust v. South-
ern Ry., 74 S. C. 360, 54 S. E. 566; Wilson
& James v. Atlantic Coast Line R. Co., 79
S. C. 198, 60 S. E. 663; Dingle v. North-
western R. Co., 112 S. C. 390, 99 S. E. 828.

On appeal from the county commission-
ers, the circuit court may review the facts,

but its finding thereon is not reviewable.

Tinsley v. Union County, 40 S. C. 276, 18

S. E. 794; Aull v. Newberry County, 42

S. C. 321, 20 S. E. 61.

The Supreme Court, however, is with-

out jurisdiction to reverse the findings of

fact of the county court if there was any
supporting evidence. Wright v. Ritz The-
atre Co., 211 S. C. 161, 44 S. E. (2d) 308.

Nor consider technical errors or defects

which do not affect the merits.—Jenkins v.

Southern Ry., 73 S. C. 289, 53 S. E. 480;

Jenkins v. Southern Ry., 73 S. C. 292, 53

S. E. 481.

But it can determine if the magistrate

had jurisdiction. Tenkins v. Southern Ry.,

73 S. C. 292, 53 S. E. 481.

The Supreme Court will assume affirm-

ance on merits.—Where the testimony was
sufficient to sustain the judgment of the

magistrate's court for the plaintiff, and it

was affirmed on appeal to the circuit court,

the Supreme Court will assume that the

circuit court affirmed the judgment on the

merits, where it does not appear that the

affirmance was controlled or affected by
errors of law. Bagnal v. Southen Exp. Co.,

106 S. C. 395, 91 S. E. 334.

It assumes that circuit judge, while as-

signing no reasons for affirming magistrate's

judgment, considered alleged errors and
disregarded technicalities to do substantial

justice. Stukes v. Life Ins. Co., 163 S. C.

216, 161 S. E. 478.

As the circuit court is required by this

section to give judgment on appeal from
a magistrate's court without regard to tech-

nical errors and defects not affecting the

merits, the Supreme Court, where the rec-

ord does not show the grounds upon which

the circuit court rested its judgment, must
assume that it was upon some sound and
meritorious ground and sustain it if the

record discloses any such ground. Price

v. Charleston, etc., R. Co., 93 S. C. 576, 77

S. E. 703.
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Where there is evidence warranting such
conclusion.—Since under this section, the

circuit court, in affirming a judgment, could

have concluded that plaintiff was entitled

to judgment regardless of errors, such af-

firmance will not be disturbed, where there

is evidence warranting such a conclusion.

Standard v. Cudd, 93 S. C. .367, 76 S. E.
986.

However slight such evidence may be.

—

Under this section, the Supreme Court can-

not question findings of fact in a magis-
trate's court approved by a circuit judge
on appeal when there is any evidence what-
ever, however slight, tending to prove is-

sues involved. Ward v. Atlantic Coast
Line R. Co., 155 S. C. 54, 151 S. E. 904.

Unless the judgment of the circuit court

on appeal to it from a magistrate's court

is without any evidence to support it, it is

not reviewable by the Supreme Court. A.

& E. Leather Goods Co. v. Sentz, 87 S. C.

267, 69 S. E. 390.

The Supreme Court will not lend a ready
ear to an objection based upon a mere mat-
ter of form. Dargan v. West, 27 S. C. 156,

3 S. E. 68.

Thus, a magistrate's error in refusing to

send a case to another magistrate does not
necessarily require the Supreme Court to

grant a new trial on appeal from a judg-

ment of the circuit court affirming the mag-
istrate's judgment. Brown & Parler v.

Kolb, 92 S. C. 309, 75 S. E. 529.

The fact that circuit court heard an ap-
peal on the same day on which it was dock-
eted, where the return of the case had
been filed thirteen days before, was no
ground for reversing a dismissal of the ap-
peal, where it did not appear that appellant
was surprised, and the judgment was in

accordance with the justice of the case.

Marshall v. Mitchell, 59 S. C. 523, 38 S. E.
158.

Applied in Teague v. Southern Ry. Co.,

45 S. C. 27, 22 S. E. 779; McCaslan v.

Nance, 46 S. C. 56S, 24 S. E. 812; Briggs
v. Donaldson, 91 S. C. 22, 74 S. E. 41;

Fraser v. Atlantic Coast Line R. Co., 93

S. C. 272, 76 S. E. 609: Jones v. Rosaman,
123 S. C. 340, 116 S. E. 193; Hawkins v.

North Carolina Mut. Life Ins. Co., 170 S. C.

478, 170 S. E. 833; Westbrook v. Jefferies,

173 S. C. 178, 175 S. E. 433; Cullen v.

Western Union Tel. Co., 188 S. C. 480,

199 S. E. 702; Honea Path v. Wright, 194

S. C. 461, 9 S. E. (2d) 924; Rainwater v.

Hobeika, 208 S. C. 433, 38 S. E. (2d) 495.

Cited in Drummond v. Edwards, 126 S.

C. 435, 120 S. E. 366; Wall v. Chelsea
Plantation Club, 88 S. C. 61, 70 S. E. 434.

§ 7-318. Same ; appeals on errors of fact.

If the appeal is founded on an error in fact in the proceedings, not affecting

the merits of the action and not within the knowledge of the magistrate,

the court may determine the alleged error in fact on affidavits and may, in

its discretion, inquire into and determine the same upon examination of

the witnesses. Every issue of fact so joined or brought upon an appeal shall

be tried in the manner provided in § 7-313.

1942 Code § 804; 1932 Code § 804; Civ. P. '22 § 669; Civ. P. '12 § 407; Civ. P. '02 § 368;

1870 (14) 383; 1873 (15) 502.

Section not applicable to criminal cases.

The provisions of this section stating that

the court may determine alleged error of

fact on affidavits, etc., do not apply in

criminal cases. State v. Richardson, 98

S. C. 147, 82 S. E. 353.

Demand of possession proved by affida-

vits.—-Where the question of demand was

not raised in an action to recover possession

of cotton in a magistrate's court, it was
not error for the circuit court on appeal to

allow affidavits to be introduced to the

effect that, before action was brought,

plaintiff demanded possession. Burton v.

Laurens Cotton Mills, 64 S. C. 224, 41 S. E.

975.

§ 7-319. Same ; appeals on issue of law.

If the issue joined before the magistrate was an issue of law, the court

shall render judgment thereon according to the law of the case ; and if such

judgment be against the pleadings of either party, an amendment of such

pleading may be allowed on the same terms, and in like case, as pleadings in

actions in the circuit court, and the court may thereupon require the oppo-
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site party to answer such amended pleading or join issue thereon, as the

case may require, summarily. If upon an appeal in an issue of law the court

should adjudge the pleading complained of to be valid, it shall, in like man-
ner, require the opposite party summarily to answer such pleading or join

issue thereon, as the case may require.

1942 Code § 804; 1932 Code § 804; Civ. P. '22 § 669; Civ. P. '12 § 407; Civ. P. '02 § 368;

1870 (14) 383; 1873 (15) 502.

§ 7-320. Procedure upon reversal of judgment already paid.

If the judgment below, or any part thereof, be paid or collected and the

judgment be afterwards reversed, the appellate court shall order the amount
paid or collected to be restored, with interest from the time of such payment
or collection. The order may be obtained on proof of the facts made at or

after the hearing, upon a previous notice of six days; and if the order shall

be made before the judgment is entered, the amount may be included in the

judgment.

1942 Code § 807; 1932 Code § 807; Civ. P. '22 § 672; Civ. P. '12 § 410; Civ. P. '02 § 371;

1870 (14) 386.

§7-321. Judgment roll.

To every judgment upon an appeal there shall be annexed the return on

which it was heard, the notice of appeal and any offer, decision of the court,

exceptions or case and all orders and papers in any way involving the merits

and necessarily affecting the judgment, all of which shall be filed with the

clerk of the court and shall constitute the judgment roll.

1942 Code § 805; 1932 Code § 805; Civ. P. '22 § 670; Civ. P. '12 § 408; Civ. P. '02 § 369;

1870 (14) 383.

The return may be used in evidence to trate's court. Cothran v. Knight, 47 S. C.

show pendency of the case in the magis- 243, 25 S. E. 142.

§ 7-322. Costs on appeal.

Costs shall be allowed to the prevailing party in judgments rendered on

appeal in all cases, with the exceptions and limitations stated in the follow-

ing sections.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502; 1880 (17) 297.

Application to adjust costs not an ap- Appellant estopped when appeal is dis-

peal.—An application to the circuit court missed by consent of parties.—When, on
to correct errors in the adjustment of costs appeal from a justice's court, the parties

by a clerk is not an appeal within this consent in writing to a dismissal, with costs,

section. State v. Town Council, 44 S. C. appellant is estopped to claim that costs

500, 22 S. E. 719. were erroneouslv allowed. Ramseur v.

Moore, 43 S. C. 304, 21 S. E. 81.

§ 7-323. Effect of failure to state error in judgment below.

If in the notice of appeal the appellant shall not state in what particular

or particulars he claims the judgment should have been more favorable to

him, he shall not be entitled to costs unless the judgment appealed from shall

be wholly reversed.
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1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502; 1880 (17) 297.

Applied in Wall v. Davis, 19 S. C. 455.

§ 7-324. Costs when appellant gains less than ten dollars by appeal.

The appellant shall not recover costs unless the judgment appealed from

shall be reversed on such appeal or be made more favorable to him to the

amount of at least ten dollars.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502; 1880 (17) 297.

When appellant is not entitled to costs, session of the property in dispute or the

the respondent is. Wall v. Davis, 19 S. C. value fixed at one hundred dollars, is en-

455. titled to costs, where the appellate court

When judgment affirmed but amount re- affirms the judgment, with the exception
duced.—A defendant appealing from a that it reduces the amount to seventy-seven
judgment against him in claim and delivery dollars and fifty cents. Brown & Parler

which awards to plaintiff the right of pos- v. Kolb, 95 S. C. 217, 78 S. E. 894.

§ 7-325. Effect of rejection of offer under § 7-310.

If an offer be made under the provisions of § 7-310 and the judgment in

the appellate court be not at least ten dollars more favorable to the appellant

than the offer of the respondent, the respondent shall recover costs.

1942 Code §809; 1932 Code §809; Civ. P. '22 §674; Civ. P. '12 §412; Civ. P. '02 §373;
1870 (14) 388; 1873 (15) 502; 1880 (17) 297.

This section does not conflict with § 43-92.

Williford v. Gadsden, 27 S. C. 87, 2 S. E.

858.

§ 7-326. Effect of rejection of offer under § 7-311.

If an offer be made under the provisions of § 7-311 and be not accepted and

if the party to whom such offer is made fail to obtain a judgment more fa-

vorable to him by at least ten dollars than that specified in the offer, then he

shall not recover costs but must pay the other party's costs from the date

of the service of the offer.

1942 Code §§804, 809; 1932 Code §§804, 809; Civ. P. '22 §§ 669, 674; Civ. P. '12 §§ 407,

412; Civ. P. '02 §§368, 373; 1870 (14) §383; 1873 (15) 502 §20; (17) 297 §§2, 7.

§ 7-327. When costs in discretion of court.

If the judgment appealed from be reversed in part and affirmed as to the

residue, the amount of costs allowed to either party shall be such sum as

the appellate court may award, not exceeding five dollars. If the judgment

be reversed for an error of fact in the proceedings not affecting the merits.

costs shall be in the discretion of the court.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502; 1880 (17) 297.

§ 7-328. Costs when appeal dismissed for want of prosecution.

If the appeal be dismissed for want of prosecution, as provided by § 7-312,

no costs shall be allowed to either party.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502; 1880 (17) 297.
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§ 7-329. Costs to appellant include costs below.

Whenever costs are awarded to the appellant and when the judgment in

the suit before the court below was against such appellant, he shall further

be allowed to tax the costs incurred by him which he would have been en-

titled to recover in case the judgment below had been rendered in his favor.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (IS) 502; 1880 (17) 297.

§ 7-330. Set-off of costs against recovery.

If, upon an appeal, a recovery for any debt or damages be had by one

party and costs be awarded to the other party, the court shall set off such

costs against such debt or damages and render judgment for the balance.

1942 Code § 809: 1932 Code § 809; Civ. P. *22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (15) 502; 1880 (17) 297.

§ 7-331. What costs allowable.

The following fees and costs, and no others except fees of officers, dis-

bursements and witnesses' fees, shall be allowed on appeal to the party en-

titled to costs, as herein provided, when the new trial is in the circuit court:

for the proceedings before trial, three dollars ; for trial of the cause, five dol-

lars when the amount sued for is over twenty dollars and only two dollars

and fifty cents when it is under that sum.

In every appeal the magistrate before whom the judgment appealed from

was rendered shall receive sixty cents for his return.

1942 Code § 809; 1932 Code § 809; Civ. P. '22 § 674; Civ. P. '12 § 412; Civ. P. '02 § 373;

1870 (14) 388; 1873 (IS) 502; 1880 (17) 297.

Article 2.

Appeals from County Courts.

§ 7-341. Right of appeal.

The right of appeal shall exist from the judgment of a county court to the

circuit court.

1942 Code §81; 1932 Code §81; Civ. P. '22 § 78; Civ. P. '12 §3853; Civ. P. '02 § 2756

;

1900 (23) 322.

§ 7-342. Procedure on appeal.

An appeal to the circuit court shall be heard by the presiding judge with-

out a jury, as in case of appeals from courts of magistrates, and all of the

rules, practice and procedure now governing appeals from the courts of

magistrates shall apply to appeals from the county court to the circuit court.

The circuit court shall have the same power in passing upon and deciding

such appeals as it possesses in passing upon and deciding appeals from the

courts of magistrates.

1942 Code §81; 1932 Code §81; Civ. P. '22 §78; Civ. P. '12 §3853; Civ. P. '02 §2756;

1900 (23) 322.

§ 7-343. Transcript of evidence.

In all appeals taken from a county court to the circuit court the steno-

grapher of the county court shall make in writing a transcript of the testi-
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mony and other proceedings had in the cause in the county court, certified

by the county judge, and lodge it with the clerk of the circuit court at least

fifteen days before the next term of the circuit court, upon being paid by the

party so appealing three cents per hundred words for the transcript. In

case of the failure or refusal of the party so appealing to pay for the tran-

script the appeal shall be dismissed by the circuit court as for want of prose-

cution unless the party appealing makes it ap'pear by affidavit that he is not

able to pay for such transcript of the testimony, in which event the stenogra-

pher shall furnish the transcript free of charge. In no case shall the stenog-

rapher's fee exceed ten dollars.

1942 Code §81; 1932 Code §81; Civ. P. '22 § 78; Civ. P. '12 §3853; Civ. P. '02 §2756;
1900 (23) 322.

§ 7-344. Statement in lieu of transcript.

In case the attorneys for the appellant and respondent shall agree upon a

statement of the case as prepared by them for the hearing before the circuit

court, such statement of the case shall be a sufficient return from the county

court and no transcript or other paper from the county court shall be nec-

essary.

1942 Code §81; 1932 Code §81; Civ. P. '22 §78; Civ. P. '12 §3853; Civ. P. '02 §2756;
1900 (23) 322.

CHAPTER 5.

Appeals to Supreme Court.

Sec.

7-401. In what cases.

7-402. Appeals in probate matters.

7-403. Statement of facts when questions

certified.

7-404. Practice and proceedings on appeal

from courts of general sessions.

7-405. Notice of intent to appeal.

7-406. Case and exceptions; objections; set-

tlement.

7-407. Agreements upon statement of case.

7-40S. Docketing of cause.

7-409. Waiver by failure to perfect appeal.

7-410. Extending time for certain steps in

appeals.

7-411. Correction of inadvertent failure to

perfect appeal.

7-412. Effect of notice of appeal on execu-
tion; sale; bonds.

7-413. New undertaking in case sureties in-

solvent.

7-414. Blank.
7-415. Deposit or surety when judgment re-

quires delivery of documents or
personalty.

Sec.

7-416.

7-417.

7-418.

7-419.

7-420.

7-421.

7-422.

7-423.

7-424.

7-425.

7-426.

7-427.

7-428.

7-429.

7-430.

How judgment to execute convey-
ance stayed.

How judgment for sale or delivery of

land stayed.

Stay of proceedings upon execution

of bond or perfection of appeal.

Dispensing with or limiting security

required.

Undertakings may be in one instru-

ment or several.

Sureties to justify; subsequent justi-

fication on new sureties.

When notice of appeal stays proceed-

ings below.
Undertaking must be filed.

Security provisions apply to appeals

in special proceedings, etc.

Printing of testimony.

When parties unable to pay for print-

ing.

Judgment of Supreme Court.

Written opinions required.

Time for filing decisions.

Clerk to attach opinion to judgment;
fees.
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§ 7-401. In what cases.

An appeal may be taken to the Supreme Court in the cases mentioned in

§§ 15-122 and 15-123.

1942 Code § 780; 1932 Code § 780; Civ. P. '22 § 645; Civ. P. *12 § 383; Civ. P. '02 § 344;
1870 (14) 358.

Quoted in Sease v. Dobson, 36 S. C. 554,

15 S. E. 703, 704.

§ 7-402. Appeals in probate matters.

The Supreme Court shall have jurisdiction of all questions of law arising- in

the course of the proceedings of the circuit court in probate matters in the

same manner as provided by law in other cases.

1942 Code § 229; 1932 Code § 229; Civ. P. '22 § 186; Civ. P. '12 § 62; Civ. P. '02 § 56;
1870 (14) 56.

Cross reference.—As to general juris-

diction of Supreme Court, see §§ 15-121 to

15-125 and the note. As to jurisdiction of

Supreme Court in appeals from magistrate

court, see § 7-317 and notes.

Findings of fact by circuit court in chan-
cery matters are not final.—In matters in

chancery originating in the probate court,

the findings of the circuit court as to ques-

tion of fact are not final but are subject

to be reviewed and reversed as in other
appeals in chancery, if opposed to the clear

weight of the testimony. In re Solomon's
Estate, 74 S. C. 189, 54 S. E. 207.

But its findings of fact in matters other

than chancery are not subject to review.

—

In matters other than matters in chancery
originating in the probate court, such as

probate of wills, the Supreme Court has
no power to review findings of fact of the

circuit court made by that court on appeal

from the probate court. In re Solomon's
Estate, 74 S. C. 189, 54 S. E. 207.

On appeal from the probate court to the

circuit court on probate of a will, the cause
must be regarded as a law case, the issue

of will or no will being legal in its na-

ture, and the circuit court's findings of fact

are not reviewable by the Supreme Court.

Thames v. Rouse, 82 S. C. 40, 62 S. E.
254.

If the question before the appellate court
in a law case be a question of fact the judg-
ment below must be affirmed. Guerin v.

Hunt, 118 S. C. 32, 110 S. E. 71. See, also,

Black v. White, 13 S. C. 37.

Where there is no conflict in the testi-

mony or no evidence upon a material mat-
ter the question presented is one of law
and is subject to review by the Supreme
Court, but if the evidence is contradictory
it is ordinarily one of fact and cannot be
reviewed by the Supreme Court. Guerin
v. Hunt, 118 S. C. 32, 110 S. E. 71.

But Supreme Court may refer questions
to jury.— Issues of fact coming up to the

Supreme Court on appeal in probate mat-
ters may be referred to a jury. Shaw v.

Cunningham, 9 S. C. 271.

Improper remand of case by circuit court
is denial of legal right.—An order of a

circuit court remanding a cause in probate
matter to the probate court for the pur-
pose of obtaining omitted testimony with-
out hearing the appeal denies the success-
ful party below his legal right to have the
appeal heard in the circuit court and such
order is appealable in the Supreme Court.
Ex parte White, 33 S. C. 442, 12 S. E. 5.

§ 7-403. Statement of facts when questions certified.

When the circuit court shall render judgment upon a verdict taken, sub-

ject to the opinion of the court, the questions or conclusions of law together

with a concise statement of the facts upon which they arose shall be pre-

pared by and under the direction of the court, shall be filed with the judg-

ment roll and shall be deemed a part thereof for the purposes of a review in

the Supreme Court.

1942 Code § 780; 1932 Code § 780; Civ. P. '22 § 645; Civ. P. '12 § 383; Civ. P. '02 § 344;
1S70 (14) 358.
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Finding of fact by circuit court on ap- mere irregularities is not appealable under
peal from magistrate's court is not review- this section. Rhodes v. Southern Ry., 68
able.—Stacy v. Cherokee Foundry, etc., S. C. 494, 47 S. E. 689.

Works, 70 S. C. 178, 49 S. E. 223; Jones Applied in Verner v. Perry, 45 S. C. 262,

v. Atlantic Coast Line R. R., 70 S. C. 214, 22 S. E. 888.

49 S. E. 568. Stated in Citizens' Bank v. Heyward, 144

Nor is an order refusing to quash the S. C. 365, 142 S. E. 651.

array of jurors.—An order refusing to quash Cited in Brandt v. Standard Mut. Life

the array of jurors on grounds held to be Ass'n, 199 S. C. 247, 19 S. E. (2d) 105.

§ 7-404. Practice and proceedings on appeal from courts of general sessions.

The practice and proceedings in cases of appeal from the courts of general

sessions shall conform to the practice and proceedings in cases of appeal

from the courts of common pleas.

1942 Code § 1033; 1532 Code § 1033; Cr. P. '22 § 123; Cr. C. '12 § 102; Cr. C. '02 § 75;

R. S. 74; 1884 (18) 737.

Stated in State v. Marks, 70 S. C. 448,

50 S. E. 14; State v. Avant, 85 S. C. 570,

67 S. E. 908.

§ 7-405. Notice of intent to appeal.

In every appeal to the Supreme Court from an order, decree or judgment
granted or rendered at chambers from which an appeal may be taken to the

Supreme Court the appellant or his attorney shall, within ten days after re-

ceiving written notice that the order has been granted or the decree or judg-

ment rendered, give notice to the opposite party or his attorney of his intention

to appeal ; and in all other appeals to the Supreme Court the appellant or his

attorney shall, within ten days after the rising of the circuit court, give like

notice of his intention to appeal to the opposite party or his attorney; provided,

that whenever a motion for a new trial upon the judge's minutes shall have

been made and the decision thereon not be both heard and filed at the term

at which the trial is had, then notice of intention to appeal either from the

judgment or the order granting or refusing a new trial shall be given to the op-

posite party or his attorney within ten days after receipt of written notice

that such order has been granted or rendered.

1942 Code § 781; 1932 Code § 781; Civ. P. '22 § 646; Civ. P. '12 § 384; Civ. P. '02 § 345;
1875 (15) 862; 1878 (16) 698; 1889 (20) 356; 1902 (23) 1905.

I. In General.

II. Notice of Intention to Appeal.
III. Notice of Motion for New Trial.

Cross References.

As to appeal after verdict, see § 7-5. As .to appeal from verdict, see § 7-5.

I. IN GENERAL. judgment. Hanner v. Hillcrest Land Co.,

Appeal statutes are liberally construed.— 165 S. C. 298, 163 S. E. 727. But this was

Statutes should be construed liberally in changed by the legislature by § 7-5 which

favor of the right of appeal, but there is a permits an appeal from a verdict,

limit beyond which the most liberal con- Entry of final judgment, not language in

struction cannot go. Stroup v. Duke Power notice of intention to appeal, determines

Co., 216 S. C. 79, 56 S. E. (2d) 745 (1949). whether appeal is from verdict or judgment.
Appeal may now be taken from verdict.

—

Sherbert v. School Dist. No. 85, 169 S. C.

Formerly under the rule of the Supreme 191, 168 S. E. 391.

Court an appeal must have been from a
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II. NOTICE OF INTENTION TO
APPEAL.

Notice required by section is imperative.

The Supreme Court has no power to rem-
edy the omission to give notice of appeal
within the ten days, which is imperative.

Renneker v. Warren, 20 S. C. 581.

Contents of notice are not specified by
this section other than that it shall advise

the opposite party or his attorney of an in-

tention to appeal, and that the notice must
be given within ten days after the rising

of the circuit court. Sherbert v. School
District No. 85. 169 S. C. 191, 168 S. E.
391.

It need not be in writing.— First Nat.

Bank v. Gary, 14 S. C. 571.

The failure to show entry of a judgment
is not so essential as to dismiss appeal.

Spartan Mills v. Law. 186 S. C. 61, 194

S. E. 653.

Appeal must be dismissed for want of

jurisdiction for failure to give notice with-

in prescribed time.—Haughton v. Order of

United Commercial Travelers, 108 S. C. 73.

93 S. E. 393: Rogers v. Nash. 12 S. C. 559:

Parks v. Blue Ridge Lbr. Co.. 170 S. C.

217, 170 S. E. 156.

An appeal will be dismissed unless no-

tice thereof is given, as provided for by
this section, within ten days after notice of

the filing of the decree has been served
on an attorney retained, after the suit

was commenced, "as assistant counsel in

the management of the cause, and in such
arguments as the exigencies of the case

might require." Brayton v. Bacon, 33 S.

C. 605, 12 S. E. 365.

Where statutory term of court of common
pleas ended March 19 and the court of gen-
eral sessions convened March 21 for a term
of one week, notice of intention to appeal
served March 31 was not within the ten

day period required by this section, despite

plaintiff's contention that § 15-240, providing
that court of common pleas shall be open
at all terms of the court of general sessions,

meant that the term of the court of common
pleas continued during term of the court of

general sessions. Stroup v. Duke Power
Co., 216 S. C. 79, 56 S. E. (2d) 745 (1949).

Which time courts cannot extend.—Saver-

ance v. Lockhart, 66 S. C. 539, 45 S. E.

83.

The time prescribed by statute within

which notice of appeal must be given can-

not be enlarged or extended by the courts.

Stroup v. Duke Power Co., 216 S. C. 79, 56

S. E. (2d) 745 (1949).

Even though costs not adjudicated.—Un-
der this section notice of intention to ap-

peal from a judgment in a law case should
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be served in ten days after rising of trial

court, and the time is not extended because
appellant had no notice of proposed taxa-

tion of costs and the clerk had not ad-
judicated the taxation. Foster v. Western
Union Tel. Co., 77 S. C. 155. 57 S. E. 760.

And burden of proving that notice was
given is on appellant.—Allen v. Stokes, 19

S. C. 602.

Notice may properly be given before
entry of judgment. Sherbert v. School
Dist. No. 85, 169 S. C. 191, 168 S. E.
391.

Time does not begin to run until order
is filed.—Archer v. Long. 46 S. C. 292, 24
S. E. 83.

The delivery of the original order, with
date of filing marked thereon, to defend-
ant's attorney, was not such notice of the
filing of the order as was required to set

the limitation of time to appeal in motion.
Greenwood Loan, etc., Ass'n v. Childs,

67 S. C. 251. 45 S. E. 167.

Provided such order is appealable.

—

The jurisdiction of the Supreme Court is

dependent on the fact that the order is

appealable. McDaniel v. Atlantic Coast
Line R. Co., 76 S. C. 189, 56 S. E. 956.

The time for appeal runs from written
notice of the judgment at chambers not-
withstanding actual notice previously had.
Lake v. Moore, 12 S. C. 563.

Where an order overruling a motion
for a new trial is made six days after the
final adjournment of the trial court, and
judgment is entered accordingly on the

verdict on the next day, the judgment
and order are to be deemed "rendered at

chambers," within this section. Appleby
v. South Carolina, etc., R. Co., 58 S. C.

33. 36 S. E. 109.

So that an appeal more than ten days
after order may be in time.—A habeas
corpus order made in chambers, but not

served upon adverse party, may be appealed
more than ten days after date of order.

Ex parte Murray, 112 S. C. 342, 99 S. E.

798.

Where a judgment was filed after ad-

journment for the term, and no notice there-

of was given to the unsuccessful party, a

notice of appeal served by his attorney

eleven days after the filing of the judgment
was in time under this section. Strickland

v. Strickland. 95 S. C. 492. 79 S. E. 520.

Notice mailed on tenth day after rising

of court sufficient.—Where notice was de-

posited in the post office, directed to the

attorney of respondents at one o'clock on
the tenth day after the rising of the cir-

cuit court, but did not reach such attorney
until the eleventh day, it constituted a sum-
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cient service. Walters v. Laurens Cotton

.Mills. 53 S. C. 155, 31 S. E. 1.

Also notice ten days after judgment,

though more than ten days after rising of

court.—In an action tried at regular term,

verdict was given during term-time, but

judgment was not entered during term-

time, or at chambers. It was held that a

notice of appeal within ten days after judg-

ment was entered was sufficient, though

it was more than ten days after the rising

of the court. Molair v. Port Roval, etc.,

Ry. Co.. 31 S. C. 510. 10 S. E. 243.

III. NOTICE AFTER MOTION FOR
NEW TRIAL.

In orders granting or refusing a new trial,

the statutory provisions contained in this

section are practically conclusive on the

point. Thornton v. Atlantic Coast Line

R. Co., 196 S. C. 316, 13 S. E. (2d) 442.

Actual notice of order for new trial to

parties required.— It is the clear intendment

of the proviso to this section that a party

affected by the terms of an order granting

a new trial shall have actual notice there-

of when it is issued out of term, because

that provision specifically gives the party

desiring to appeal ten days after written

notice that such order has been granted

or rendered. Thornton v. Atlantic Coast

Line R. Co.. 196 S. C. 316, 13 S. E. (2d)
442.

Notice may be given after remittitur

though more than ten days after order.

—

Notice of intention to appeal, served four

days after remittitur, in accordance with
order granting a new trial nisi, is served
within time, under this section, though
more than ten days after order granting
new trial. Linder v. Cowpens Cotton Oil

Co., 146 S. C. 355, 144 S. E. 73.

Or during term within ten days after

notice of order.— If an order for a new-

trial, unless plaintiff should remit part of

the recovery, was made after the court

rose, and there was an appeal therefrom,
appellant could have given his notice of ap-
peal within ten days after written notice

that such order had been granted, as pro-

vided bv this section. Barnett v. Gott-
lieb, 105 S. C. 67, 89 S. E. 641.

Applied in Verner v. Perry, 45 S. C. 262.

22 S. E. 888; State v. Avant, 85 S. C. 570,

67 S. E. 908; Breedin v. S. & H. X-Rav
Co., 173 S. C. 112, 174 S. E. 913.

Cited in Equitable Ins. Co. v. Fishburne,

67 S. C. 295, 45 S. E. 204; Brown, etc., Co.

v. Newell, 65 S. C. 87, 43 S. E. 1006:

Bridgers v. South Carolina State Highwav
Dept., 197 S. C. 125, 14 S. E. (2d) 632:

Anderson v. Anderson, 198 S. C. 412, 18

S. E. (2d) 9.

§ 7-406. Case and exceptions ; objections ; settlement.

Within thirty days after giving1 such notice the appellant or his attorney

shall prepare a case with exceptions and serve them on the opposite party or

his attorney. The respondent within ten days after service of such case may
propose any objections thereto or alterations thereof, and the case shall be

settled in such mode as may be provided in the rules of the Supreme Court.

1942 Code § 781; 1932 Code § 781; Civ. P. '22 § 646; Civ. P. '12 § 384; Civ. P. '02 § 345;

1875 (15) 862; 1878 (16) 698; 1889 (20) 356; 1902 (23) 1905.

I. Case and Exceptions.
II. Settlement.

III. Service.

I. CASE AND EXCEPTIONS.
A "case" is a clear and intelligible state-

ment of all the proceedings on the trial,

important to a review of a cause, upon
the points raised by the appeal. Sullivan

v. Thomas. 3 S. C. 531.

The case is defective if it does not con-
tain a proper statement of the nature of

the issue to which the judgment appealed
relates. Trotter v. Robinson, 6 S. C. 410.

If brief presented is not the case as set-

tled, the appeal will be dismissed. Collins

v. Roumillat, 22 S. C. 589.

Where the fact that an appeal was taken

before the judgment was entered of record

in the circuit court does not appear in the

"brief" prepared for argument, under this

section, a motion to dismiss will be denied.

Huff v. Latimer. 33 S. C. 598. 11 S. E. 553.

And when it does not contain an intelli-

gible statement of the case and grounds of

appeal, it will be stricken from the docket.

Shumate v. Powell, 5 S. C. 286.

The use of court stenographer's notes

is unnecessary.—Under this section and
Sup. Ct. Rule 4, providing for the prepara-

tion of a case on appeal, the use of the

court stenographer's notes in the prepara-

tion of the appeal is not necessary, so

that a new trial is not authorized because
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stenographer died without transcribing his

notes and no other person could read his

notes. Southern Pine Lbr. Co. v. Martin,

118 S. C. 319, 110 S. E. 804.

As the trial judge can make a report of

the whole case himself.—Under this sec-

tion and Sup. Ct. Rule 4, where there is a

disagreement in settling the case or allow-

ing proposed amendments because of the

death of the stenographer who acted at

the trial, the trial judge who tried the case

may allow so much of the proposed case

or amendments as he sees fit, or he can

make a report of the whole case himself,

and the Supreme Court is bound by what-
ever case the trial judge makes. Southern
Pine Lbr. Co. v. Martin, 118 S. C. 319, 110

S. E. 804.

Appellant confined to case and exceptions

but respondent is not.—The appellant is

confined to matters in the judge's view of

the case and embraced in his exceptions;

but respondent may rely upon other and
any grounds to sustain the judgment.
Southern Porcelain Mfg. Co. v. Thew. 5

S. C. 5: Sheriff v. Welborn, 14 S. C. 480.

Exceptions must specify errors com-
plained of. Cureton v. Dargan, 16 S. C.

619.

And must not be too general.—State v.

Simmons, 73 S. C. 234. 53 S. E. 286.

When an exception is founded on facts,

they must appear in the case, and not in

the exception alone, or the Supreme Court
will not consider it. Thompson v. Thomp-
son, 6 S. C. 279; State v. Satterwhite, 20
S. C. 536; McPherson v. McPherson. 21

S. C. 261; State v. Jenkins, 21 S. C. 595.

II. SETTLEMENT.
The case may be settled upon affidavits

and other proofs, as well as upon the min-
utes and personal recollections of the judge.

Chalk v. Patterson, 4 S. C. 98.

And the power of a judge to settle a

case is not personal, but may be exercised
by his successor in office. Chalk v. Pat-
terson, 4 S. C. 98.

He settles the case at the time and place

for settlement, and must not regard the
respondent's amendment proposed as aban-
doned because his attorney does not ap-
pear. Chalk v. Patterson, 4 S. C. 98.

Correction must be made before submis-
sion for hearing.— If case for appeal is in-

correct or improper, it can be taken ad-
vantage of only on proper motion before
the submission for hearing; it is too late

after hearing begins. Sullivan v. Thomas,
3 S. C. 531; Redding v. Railroad Co., 5

S C. 67; Green v. Railroad Co., 6 S. C.

342.

Attempt to file record after expiration

of time therefor was not effective to bring
case within jurisdiction of appellate court.

State v. Atkins, 169 S. C. 170, 168 S. E.
540.

And under the rules, no ex parte state-

ments can be considered by Supreme Court.
Hornesby v. Burdell, 9 S. C. 303; Ransom
v. Anderson, 9 S. C. 438.

III. SERVICE.

Service on opposing counsel of excep-
tions to an order of the trial judge settling

a proposed case for appeal was not equiv-

alent to service of a case with exceptions
as required by the statute, and an appeal so
presented was not valid. Southern Pine
Lbr. Co. v. Martin. 118 S. C. 319, 110

S. E. 804.

The exceptions must be served within the
required time. Bell v. Wheeler, 3 S. C.

104; Weatherly v. Jackson, 3 S. C. 228;
Spratt v. Pierson, 4 S. C. 301; Kibler v.

Mcllwain. 12 S. C. 555; Rogers v. Nash,
12 S. C. 559; Sullivan v. Speights, 12 S. C.

561; Gibbes v. G. & C. R. Co., 14 S. C.

385; Blakeley v. Frazier, 15 S. C. 615.

Otherwise the appeal will be dismissed.

—

Rogers v. Nash, 12 S. C. 559; McElwee v.

McElwee, 14 S. C. 623.

Where the case and exceptions are not
served within the statutory time and there

is no satisfactory excuse, the appeal should
be dismissed. Bledsoe v. Columbia Mills

Co., 75 S. C. 545, 55 S. E. 886.

The proposed case may be served in

parts, so they be within time. Archer v.

Long, 35 S. C. 585, 14 S. E. 24.

Where notice of intention to appeal was
duly given, appellant had thirty days there-

after to serve exceptions, and forty days
more (now twenty) to file the return. Dial

Hdw. Co. v. Lew. 38 S. C. 552, 16 S. E.

838.

Notice of appeal within ten days from
notice of filing a decree at chambers, and
service of case within thirty days there-

after, is a compliance with the law. God-
bold v. Vance, 14 S. C. 458.

But time does not commence to run until

after judgment has been entered.—Amer-
ican Publishing, etc., Co. v. Gibbes, 59 S. C.

215, 37 S. E. 753.

A failure to serve the proposed case

and exceptions within thirty days after

notice of appeal, as required by this sec-

tion, will be excused where no judgment
has been entered. Warren v. Wilson, S9

S. C. 108,71 S. E. 513.

The time limit may be waived.—Messervy
v. Messervy, 80 S. C. 277, 61 S. E. 442.
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Or extended by the trial judge.—Though
this section requires appellant to serve his

case with exceptions on the opposite party

or his attorney within thirty days after

service of the notice of appeal, the trial

judge may extend his time; and when he

has done so, and the clerk, without knowl-
edge of the extension, has dismissed the

appeal, under Sup. Ct. Rule 1, the appeal

will be reinstated. Cunningham v. Cau-
then, 34 S. C. 575, 13 S. E. 322.

Within his discretion.— If the trial judge
had jurisdiction to extend the time for

serving the case and exceptions on appeal,

it was a matter within his discretion, from
which there was no appeal. Deal v. Deal.

85 S. C. 262, 67 S. E. 241.

But the Supreme Court has no power
to extend the time within which to serve the

case. Scurry v. Coleman, 14 S. C. 166.

§ 7-407. Agreements upon statement of case.

Upon an appeal to the Supreme Court, in case the attorneys for the appellant

and for the respondent shall agree upon a statement of the case as prepared

by them for the hearing by the Supreme Court, such statement of the case

shall be a sufficient brief of the same, and no return or other paper from the

circuit court shall be required.

1942 Code § 781; 1932 Code § 781; Civ. P. '22 § 646; Civ. P. '12 § 384; Civ. P. '02 § 345;

1875 (15) 862; 1878 (16) 698; 1889 (20) 356; 1902 (23) 1905.

There cannot be an agreed case, except

in writing; and unless it is, it cannot be
filed as required by this section. Beattie

v. Latimer, 41 S. C. 522, 19 S. E. 748.

Which must be filed and served within

required time.—The agreed statement, un-

der this subdivision, to constitute the ap-

peal, should be filed, and the case, or brief

for argument, served, in the time required;

otherwise the respondent is entitled to have
the appeal dismissed. In other words, that

act does not dispense with the other re-

quirements as to the return so made up, and
the case, or brief, for the purpose of the

argument. Gardner v. Mays, 26 S. C. 613,

7S. E. 71.

Cir. Ct. Rule 49, which requires the case

and exceptions settled for hearing in the

Supreme Court to be filed in the clerk's

office of the circuit court within ten days

after settlement, must be complied with,

though the case has been settled by agree-

ment between the parties, pursuant to this

section. Chisolm v. Providence Washing-
ton Ins. Co., 35 S. C. 599, 14 S. E. 349,

480.

It need not specifically purport to be a

return.—The fact that the statement of the

case for the Supreme Court agreed on by
counsel for the respective parties does not

specifically purport to be the return, will

not deprive it of that character. Davis v.

Pollock, 35 S. C. 584, 13 S. E. 897.

This is for the reason that this section

provides that, where counsel for the re-

spective parties agree on a statement of

the case for the Supreme Court, "no re-

turn or other paper from the circuit court

shall be required,'' and Sup. Ct. Rule 1 pro-

vides that such agreed statement, with the

notice of appeal and exceptions, shall con-

stitute the return. Nabors v. Latimer, 30

S. C. 607, 10 S. E. 390; McNair v. Craig,

34 S. C. 9, 12 S. E. 367, 664.

Papers not in the agreed case cannot be
considered, though the case refers to them
as filed with the clerk "for reference by
either party." Moore v. Perry, 42 S. C.

369, 20 S. E. 200.

A "statement of the case," agreed on by
attorneys, referring to papers containing

the evidence, which are filed with the clerk

of the Supreme Court, is insufficient, and
the trial court's finding of facts cannot be

reviewed. In re Perry's Estate, 42 S. C.

183, 20 S. E. 84.

Sufficient form.—An agreement of coun-
sel annexed to the case filed in the office

of the clerk of the Supreme Court, to the

effect that "the foregoing shall constitute

the case for a hearing on the appeal before

the Supreme Court," renders the case an

"agreed statement," within the meaning of

this section. McNair v. Craig, 34 S. C. 9,

12 S. E. 367, 664.

§ 7-408. Docketing of cause.

When there is an agreement upon a statement of the case, then upon trans-

mission to the clerk of the Supreme Court, within the time required by law,

388



§ 7-409 Appeals § 7-409

of a certified copy of such agreement the clerk shall place the case on the

docket for a hearing. When there is no such agreement the case shall be

placed on the docket at such time as may be fixed by the rules of the Supreme

Court.

1942 Code § 781; 1932 Code § 781; Civ. P. '22 § 646; Civ. P. '12 § 384; Civ. P. '02 § 345;

1875 (15) 862; 1878 (16) 698; 1889 (20) 356; 1902 (23) 1905.

One docketing is sufficient where both
parties appeal.—Coleman v. Keels, 31 S. C.

601, 9 S. E. 735.

§ 7-409. Waiver by failure to perfect appeal.

Whenever the appellant shall fail to perfect his appeal, his failure to do

so shall amount to a waiver thereof unless the court permit the appeal to be

perfected as provided in §§ 7-9 and 7-411.

1942 Code § 781; 1932 Code § 781; Civ. P. '22 § 646; Civ. P. '12 § 384; Civ. P. '02 § 345;

1875 (15) 862; 1878 (16) 698; 1889 (20) 356; 1902 (23) 1905.

Until appeal is perfected circuit court

may declare it abandoned.—State v. John-
son, 52 S. C. 505, 30 S. E. 592.

Where no steps are taken to perfect an
appeal after service of a notice of inten-

tion to appeal, and the court recites, in an
order to resentence defendant, that the ap-
peal is abandoned, and no exception is taken
to such finding, no fact will be assumed
on an appeal from a resentence that is in-

consistent with the facts found in the or-

der. State v. Johnson, 52 S. C. 505, 30

S. E. 592.

A trial judge, on failure of defendants to

properly perfect appeal, had jurisdiction to

dismiss appeal notwithstanding attempt to

file transcript of record. State v. Atkins,

169 S. C. 170. 168 S. E. 540.

Jurisdiction of Supreme Court attaches
only after appeal is perfected.—Where no
return has been filed, the circuit judge is

empowered to hear motion to dismiss an
appeal, since under Sup. Ct. Rule 18 the

jurisdiction of that court does not attach,

to the exclusion of the circuit court, until

an appeal is perfected, as required by this

section. Rylee v. Marett, 121 S. C. 366, 113

S. E. 483.

And failure to perfect waives the right

to appeal on any question.—Where defend-

ant, given a suspended sentence, failed to

give notice of intention to appeal within

ten days after the rising of the court which
imposed the sentence, as required by this

section, he waived the right to raise the

question whether the sentence was violative

of S. C. Const. Art 1, § 14, as an attempt
of the judicial department to exercise execu-

tive and legislative power. State v. Stauss,

114 S. C. 445, 103 S. E. 769.

The appeal may be dismissed on motion.

Where appellant's case and exceptions on
appeal had not been served within the time

required by Cir. Ct. Rule 49 and this sec-

tion, no extension of time had been granted
by the judge who heard the cause or by a

Supreme Court justice, no application had
been made to the Supreme Court for per-

mission to perfect the appeal, and no re-

turn had been filed in the Supreme Court,

the circuit judge on motion should have
dismissed the appeal. Rvlee v. Marett, 121

S. C. 366, 113 S. E. 483.

But notice is necessary for motion to

have appeal declared waived or abandoned.
The motion to have the proposed appeal

judicially declared waived or abandoned for

failure to perfect the appeal is a motion of

which notice is necessary. Whether the

appeal has in fact been perfected, or wheth-
er there has been in fact an extension of

time by competent authority or by agree-

ment of counsel or otherwise, are issues of

fact upon which the party who has served

due notice of intention to appeal is entitled

to be heard. Horger v. Sims, 131 S. C. 117.

126 S. E. 430.

Nonperfected appeal cannot operate as

supersedeas.—An appeal pending without
perfection in the designated time, and with-

out an extension of time, cannot operate as

a supersedeas so as to prevent the court

from taking further action therein. Jordan

v. State Highway Dept., 188 S. C. 83, 198

S. E. 174 (1938).

Delay resulting from settlement negotia-

tion may not cause dismissal.—An appeal

was not dismissed for failure to perfect

appeal where plaintiff did not intend to

abandon appeal but merely intended to de-
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lay its perfection pending negotiation for

settlement of defendant's proposed amend-
ment to plaintiff's proposed case for appeal.

Salley v. Western Mutual Fire Ins. Co., 177

S. C. 281, 1S1 S. E. 12 (1935).

Applied in State v. Patterson, 198 S. C.

181. 17 S. E. (2d) 153 (1941).

Cited in Bailey v. Blackmon, 14 F. (2d)

16.

§ 7-410. Extending time for certain steps in appeals.

The time for taking any step or proceeding in the preparation and perfec-

tion of an appeal from a circuit court to the Supreme Court, as now prescribed

by law, except the time of giving notice of appeal to the opposite party, may
be extended by the judge who heard the cause or by any one of the justices

of the Supreme Court, upon four days' notice of such motion being first given

to the opposite party.

1942 Code § 784; 1932 Code § 784; Civ. P. '22 § 649; Civ. P. '12 § 387; Civ. P. '02 § 348;

1880 (17) 368.

Statutory requirements regarding appeal
to Supreme Court must be strictly com-
plied with. Virginia-Carolina Chemical
Corp. v. Mills, 171 S. C. 99, 171 S. E. 477.

The Supreme Court has no power to rem-
edy the omission to give notice of appeal
within the required time of ten days. Ren-
neker v. Warren, 20 S. C. 581.

Extension must be by judge who heard
cause.—Appeal was dismissed where tran-

script was not filed within time required

by statute, and common pleas judge who
granted extension of time for filing was
without jurisdiction because he had not
heard the cause. Virginia-Carolina Chem-
ical Corp. v. Mills, 171 S. C. 99, 171 S. E.

477.

This section relates only to proceedings

on appeal. Brown v. Easterling, 59 S C
472,38 S. E. 118.

This section and the section following

do not apply to an application to a judge
of the circuit court to extend the time for

serving an amended complaint after the

time limited for that purpose in an order

made by another judge has expired, since

such sections relate only to proceedings on

appeals. Brown v. Easterling, 59 S. C.

472, 38 S. E. 118.

And should be complied with to obtain

extension of time.—Where opposing coun-

sel do not consent to an extension of time

to perfect appeal, appellant's counsel should
proceed on motion as provided for in this

section to secure from judge who heard
cause, or from one of justices of Supreme
Court, an order allowing time to be ex-

tended. Wade v. Gore. 154 S. C. 262, 151

S. E. 470.

Such extension may be granted where
record cannot be prepared in the time lim-

ited. Lysaght v. Berkelev County Land,
etc., Co., 41 S. C. 554, 19 S. E. 747.

But motion for extension must be made
before expiration of time limited.—Stribling

v. Johns, 16 S. C. 112; Tribble v. Poore, 28

S. C. 565, 6 S. E. 577; Deal v. Deal, 85 S. C.

262, 67 S. E. 241.

Circuit court is without jurisdiction to en-

tertain motion for order perfecting appeal,

where moving party had failed to serve case

within time. Kneece v. Hall, 156 S. C.

73, 152 S. E. 815.

Motion for extension of time for perfect-

ing appeal, under this section, must be made
before expiration of time limited, and at

least four days' notice must be given to op-

posite partv. Wade v. Gore, 154 S. C. 262,

151 S. E. 470.

Relief under this section requires that

notice of motion for extension of time be

given before the expiration of the time

limited. Warren v. Wilson, 89 S. C. 108,

71 S. E. 513.

As the only remedy thereafter is by § 7-

411.—After having failed in apt time to ap-

ply for the desired extension under this

section, the plaintiff's only remedy was an

application to the Supreme Court for per-

mission to perfect his appeal under the

provisions of § 7-411. Rylee v. Marett, 121

S. C. 366. 113 S. E. 483.

Time for exceptions to master's report

and for appeal to Supreme Court distin-

guished.—Brown v. Rogers, 71 S. C. 512,

51 S. E. 257.

Applied in Horger v. Sims, 131 S. C. 117,

126 S. E. 430.

Cited in State v. Atkins, 169 S. C. 170, 168

S. E. 540; Applebv v. South Carolina, etc.,

R. Co., 58 S. C. 33. 36 S. E. 109; Molair v.

Port Roval, etc., Ry. Co., 31 S. C. 510, 10

S. E. 243.
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§ 7-411. Correction of inadvertent failure to perfect appeal.

When any party shall omit, through mistake or inadvertence, to do any

act necessary to perfect an appeal or to stay proceedings the Supreme Court

may, in its discretion, permit such act to be done at any time to perfect the

appeal on such terms as may be just, if the court shall be satisfied that the

appeal was taken bona fide and if notice of the same was given as required by

law.

1942 Code § 785; 1932 Code § 785; Civ. P. '22 § 650; Civ. P. '12 § 388; Civ. P. '02 § 349;
1880 (17) 368.

Section relates only to proceedings on
appeal.—This section and the section pre-

ceding do not apply to an application to a

judge of the circuit court to extend the

time for serving an amended complaint
after the time limited for that purpose in

an order made by another judge has ex-

pired, since such sections relate only to

proceedings on appeal. Brown v. Easter-

ling, 59 S. C. 472, 38 S. E. 118.

Notice of appeal must have been given.

—

Notice of appeal having been given, the

court has power to relieve against the con-

sequences of other omissions. VVardlaw v.

Erskine, 20 S. C. 582.

Where notice of appeal has not been given
in writing, as required by law, no relief

under the section can be had. Abney v.

Cole, 30 S. C. 607, 10 S. E. 390.

Whenever this court is satisfied from
the showing made that a party has in good
faith given due notice of his intention to

appeal within the time prescribed by law,

and has through an honest mistake, either

of law or fact, or through excusable inad-

vertence, or from sickness or other cause

beyond his control, omitted to take some
step necessary to perfect his appeal, this

court will relieve the party from the effect

of such omission, upon such terms as may
seem to the court to be just under the cir-

cumstances of the case. But in doing so,

care will be taken to prevent as far as pos-

sible any injury, by delay or otherwise, to

the respondent, whose rights are as much
entitled to be respected as are those of the

appellant. Crosswell v. Connecticut Indem-
nity Ass'n. 49 S. C. 374, 27 S. E. 388.

And extension of time must have been
sought within proper time.—Applicant for

reinstatement of appeal under provisions of

this section should show that he has en-

deavored to secure extension of time with-

in the proper time, or that for some espe-

cially good reason he could not secure same.

Wade v. Gore, 154 S. C. 262, 151 S. E.

470.

Compliance with section is necessary for

relief to be given.—Party seeking relief un-

der this section, must show clearly that

acts, which were necessary for him to do,

were omitted through mistake or inadvert-

ence, that his appeal was taken bona fide,

and, even though motion is granted, Su-
preme Court will impose such terms as are

just to protect party who is being delayed
in enforcement of his rights. Wade v.

Gore, 154 S. C. 262, 151 S. E. 470.

Thus it does not apply _fter appeal has
been dismissed.—This section is only in-

tended to supply defects, in order to perfect

appeals; and after appeal has been dis-

missed, since there is no appeal, it cannot
apply. Clark Bros. v. Wimberly, 24 S. C.
138.

The relief cannot be obtained after a
motion to dismiss the appeal has been
granted, and a petition for the rehearing
of such motion has been considered and
determined. Chisolm v. Providence Wash-
ington Ins. Co., 35 S. C. 599, 14 S. E. 349,

4S0.

This section did not apply to appellant's

failure to file his points and authorities

three days before the argument, as required

by former Sup. Ct. Rule 8; hence an appeal

dismissed for this reason will not be re-

instated on the ground of excusable neg-
lect. New England Mortgage Security Co.

v. McMillan, 41 S. C. 547, 19 S. E. 692,

695.

However, the court may grant leave to

perfect appeal for excusable neglect in fail-

ing to file exceptions within ten days after

rising of court in case of jury trial. Harle
v. Morgan, 30 S. C. 611, 9 S. E. 659.

And it does apply for failure to serve case

in time.—Appellant who omitted to serve

case within thirty days after notice of ap-

peal should apply to Supreme Court for

relief under this section. Kneece v. Hall,

156 S. C. 73. 152 S. E. 815.

Where an appeal has been taken in good
faith from a judgment not entered, the no-
tice of appeal being served within due time,

the Supreme Court should under this sec-

tion grant the appellant an extension of

time for serving his proposed case and ex-

ceptions, if his failure to serve them with-
in the statutory period was occasioned by
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the appellee's failure to enter judgment.
Warren v. Wilson, 89 S. C. 108, 71 S. E.

513.

And for failure to file return in time pre-

scribed.—The act of the clerk in dismiss-

ing an appeal for failure to file return in

time prescribed is ex parte, and does not
prevent the appellant from having his ap-

peal reinstated on the docket where there

is a proper showing of mistake or inadvert-

ence within the meaning of this section,

the doctrine of res adjudicata having no
application to such a case. Tribble v. Poore,
28 S. C. 565, 6 S. E. 577.

A party who is unintentionally misled

by another to believe that time will not be
insisted on in perfecting an appeal, and
who thus neglects to file the required re-

turn, so that a motion to dismiss is granted

by the clerk, may have the appeal rein-

stated under this section. Geddes v. Hutch-
inson, 39 S. C. 550, 17 S. E. 560.

An appeal dismissed for default in filing

return as required by court rules will be
reinstated where it appears that there was
a stipulation of the parties extending the

time "for preparation and service of such
appeal," which appellants construed to ex-

tend the time for filing the return; for, if

not subject to such construction, the case

is within this section. Buerhaus v. De
Saussure, 39 S. C. 548, 17 S. E. 500.

The default of the appellants in filing

their return was due to supposing that the

case prepared for argument in the Supreme
Court constituted a part of the judgment
roll, and that they could not file the re-

turn until such case was finally settled,

and that by the diligence of appellants'

counsel in causing the necessary printing

to be done to mature the appeal for hear-

ing at the first term when it could be heard,

the appeal was taken bona fide, and the

purpose of appellant was not delay. It

was a proper case for the reinstatement of

the appeal, the failure having occurred
through mistake and inadvertence. Trib-

ble v. Poore, 28 S. C. 565, 6 S. E. 577, fol-

lowed in Cummings v. Wingo, 28 S. C. 610,

7 S. E. 48.

The jurisdiction of the Supreme Court,

under this section, does not attach to the

exclusion of the circuit court until after

the return is filed. State v. Johnson, 52 S.

C. 505, 30 S. E. 592.

And for delay due to misunderstanding
concerning settlement.—Appeal would not

be dismissed for failure to perfect appeal

where plaintiff did not intend to abandon
appeal but he misunderstood that negotia-

tion had ended for settlement of defend-

ant's proposed amendment to plaintiff's pro-

posed case for appeal. Sallev v. Western
Mut. Fire Ins. Co., 177 S. C. 281, 181 S. E.
72.

And for delay occasioned by counsel be-
ing engaged in important public duties.

—

An extension of time in which to perfect

an appeal will be allowed, under this sec-

tion providing for such extension in the
discretion of the court, where, though ap-
pellant's counsel made timely application

for further time in which to prepare their

case, they did so before but a single jus-

tice of the court, and their further delay

was occasioned by their being engaged in

the discharge of important public duties.

Price v. Price, 42 S. C. 546, 20 S. E. 743.

Where appellant's attorneys showed bona
fide mistake, and that during the time when
the case should have been prepared they

were engaged in the discharge of important
public duties, the court would, in its dis-

cretion, grant further time to perfect the

appeal. Price v. Price, 45 S. C. 57, 22 S. E.

790.

But not for delay occasioned by pres-

sure of other office work.—Where an at-

torney, due to the pressure of other office

work, failed to perfect his client's appeal,

he was not entitled to an extension of time
under this section. Rylee v. Marett, 121

S. C. 366, 113 S. E. 483.

Or by mistake of law.—Failure to file case

for appeal within ten days after settlement,

which Cir. Ct. Rule 49 provides shall be
deemed an abandonment of the appeal, is

not excused under this section by misappre-
hension on the part of counsel that it did

not apply to cases agreed on, this being a

mistake of law. Simonds v. Marco. 38 S. C.

554, 16 S. E. 830.

The proper mode of obtaining such relief

is by motion, based upon affidavits, copies

of which should be duly served upon the

opposite party, with the notice of such mo-
tion, at least eight days before the day on
which such motion may be heard. Cum-
mings v. Wingo, 28 S. C. 610, 7 S. E. 48.

Applied in State v. Patterson. 198 S. C.

181, 17 S. E. (2d) 153; Saverance v. Lock-
hart, 66 S. C. 539, 45 S. E. 83; Deal v.

Deal, 85 S. C. 262, 67 S. E. 241 ; Willoushbv
v. Northeastern R. Co., 49 S. C. 372, 27 S.

E. 273; Harle v. Morgan, 31 S. C. 600, 9

S. E. 742; Bailey v. Blackmon, 14 F. (2d)

16.

Cited in Bledsoe v. Columbia Mills Co.,

75 S. C. 545, 55 S. E. 886; Cantev v. Sum-
mersett & Co., 138 S. C. 151, 135 S. E. 875;

Horger v. Sims, 131 S. C. 117, 126 S. E.

430; Sarratt v. Cash, 103 S. C. 527, 88 S. E.

259; In re Dicks' Will, 90 S. C. 439, 73 S.

E. 866: Alston v. Limehouse, 61 S. C. 1, 39

S. E. 192.
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§ 7-412. Effect of notice of appeal on execution ; sale ; bonds.

A notice of appeal from a judgment directing the payment of money shall

not stay the execution of the judgment unless the presiding judge before

whom the judgment was obtained shall grant a stay of execution; but after no-

tice of appeal has been given the plaintiff shall not enforce a sale of property

without giving an undertaking or bond to the defendant, with two good sure-

ties, in double the appraised value of the property or double the amount of

the judgment, conditioned to pay all damages which the defendant may sus-

tain by reason of such sale in case the judgment is reversed. Nor shall the

plaintiff in such case be allowed to proceed with a sale of defendant's prop-

erty if the defendant do enter into an undertaking, with good sureties, in

double the appraised value of the property or the amount of the judgment, to

pay the judgment with legal interest and all costs and damages which the

plaintiff may sustain by reason of the appeal or to produce the property levied

on and submit to the sale in case the judgment be confirmed.

1942 Code § 782; 1932 Code § 782; Civ. P. '22 § 647; Civ. P. '12 § 385; Civ. P. '02 § 346;

1870 (14) 360; 1873 (15) 501.

The stay of execution is discretionary A judgment obtained on a money de-

with the judge; it is not mandatory. Brown mand is one "directing the payment of

v. Buttz, 15 S. C. 488. money," within this section. Pelzer Mfg.
And a review of such order is by appeal. Co. v. Cely, 40 S. C. 430, 18 S. E. 790.

Jordan v. Wilson, 69 S. C. 52, 48 S. E. 37. Applied in McDonald v. Palmetto Thea-
An appeal will not be dismissed for fail- ters, 196 S. C. 38, 11 S. E. (2d) 444.

ure to give bond.—An appeal by defendant Cited in Melton v. Walker, 209 S. C. 330,
from a judgment of foreclosure will not be 40 S. E. (2d) 161; Phillips v. Bruton, 128
dismissed on the ground that no bond was 5. C. 369, 122 S. E. 514: Liles v. Harris-
given, under this section. McLemore v. Grimes Co. (S. C), 76 S. E. 115; Alston
Powell, 32 S. C. 582, 10 S. E. 550, 827. v . Limehouse, 61 S. C. 1, 39 S. E. 192;

But sheriff may refuse to sell property Stanley v. Stanley, 35 S. C. 94, 584, 14 S.

in absence of required bond.—State v. Gil- E. 675.

reath, 16 S. C. 100.

§ 7-413. New undertaking in case sureties insolvent.

Whenever it shall be made satisfactorily to appear to the court that since

the execution of an undertaking such as is mentioned in § 7-412 the sureties

have become insolvent, the court may by rule or order require the appellant to

execute, file and serve a new undertaking meeting the requirements of that

section and in case of failure to execute such undertaking within twenty days

after the service of a copy of the rule or order requiring such new undertaking,

the appeal may, on motion to the court, be dismissed with costs.

1942 Code § 783; 1932 Code § 783; Civ. P. '22 § 648; Civ. P. '12 § 386; Civ. P. '02 § 347;

1870 (14) 360.

§ 7-414. Blank.

§ 7-415. Deposit or surety when judgment requires delivery of documents or

personalty.

If the judgment appealed from direct the assignment or delivery of docu-

ments or personal property, the execution of the judgment shall not be stayed

by appeal unless the things required to be assigned or delivered be brought
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into court or placed in the custody of such officer or receiver as the court

shall appoint or unless an undertaking be entered into on the part of the ap-

pellant, with at least two sureties and in such amount as the court or a judge

thereof shall direct, to the effect that the appellant will obey the order of the

Supreme Court upon the appeal.

1942 Code § 786; 1932 Code § 786; Civ. P. '22 § 651; Civ. P. '12 § 3S9; Civ. P. '02 § 350;

1870 (14) 361.

Executor's bond does not stay execution. Stated in Allen v. Cooley, 53 S. C. 414,

Where an appeal without bond is taken by 31 S. E. 634.

the executor from an order appointing a Cited in Whitman v. National Manufac-
receiver of the personal property of the ture, etc., Corp.. 175 S. C. 464. 179 S. E.

estate, it does not operate to stay the ex- 478; Wolfe v. Bank of Anderson, 123 S. C.

ecution of the order, under this section. 208, 116 S. E. 451; Liles v. Harris-Grimes
Harmon v. Wagener, 33 S. C. 487, 12 S. E. Co. (S. C), 76 S. E. 115; Roberts v. Pipkin,

9S. 63 S. C. 252, 41 S. E. 300: Stanley v. Stanley,

35 S. C. 94, 584, 14 S. E. 675.

§ 7-416. How judgment to execute conveyance stayed.

If the judgment appealed from direct the execution of a conveyance or

other instrument, the execution of the judgment shall not be stayed by the

appeal until the instrument shall have been executed and deposited with the

clerk with whom the judgment is entered, to abide the judgment of the Su-

preme Court.

1942 Code § 787; 1932 Code § 787; Civ. P. '22 § 652; Civ. P. '12 § 390; Civ. P. '02 § 351;

1870 (14) 362.

Cited in Wolfe v. Bank of Anderson, 123

S. C. 20S, 116 S. E. 451; Stanley v. Stanley,

35 S. C. 94, 584, 14 S. E. 675.

§ 7-417. How judgment for sale or delivery of land stayed.

If the judgment appealed from direct the sale or delivery of possession of

real property, the execution of the same shall not be stayed unless a written

undertaking be executed on the part of the appellant, with two sureties, to

the effect that during the possession of such property by the appellant he will

not commit or suffer to be committed any waste thereon and that if the judg-

ment be affirmed he will pay the value of the use and occupation of the prop-

erty from the time of the execution of the undertaking until the delivery of

possession thereof pursuant to the judgment, not exceeding a sum to be fixed

by a judge of the court by which judgment was rendered and which shall be

specified in the undertaking. When the judgment directs the sale of land

to satisfy a mortgage thereon or other lien the undertaking shall provide that

in case the judgment appealed from be affirmed and the land be finally sold for

less than the judgment debt and costs then the appellant shall pay for any

waste committed or suffered to be committed on the land and shall pay a rea-

sonable rental value for the use and occupation of the land from the time of the

execution of the undertaking to the time of the sale, but not exceeding the

amount of such deficiency, which sum shall be duly entered as a payment on

the judgment; and in case the land shall be unimproved land, then in any ac-

tion or proceedings now pending or hereafter begun in any of the courts of
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this State the undertaking shall further provide for the payment by appellant,

if the judgment be affirmed, of any taxes due at the time of the appeal or

already paid by the mortgagee, or becoming due during the pendency of the

appeal, and also for the payment by appellant of the interest on the debt

falling due during the pendency of such appeal.

1942 Code § 788; 1932 Code § 788; Civ. P. '22 § 653; Civ. P. '12 § 391; Civ. P. '02 § 352;

1870 (14) 363; 189S (221 689; 1900 (23) 351.

This is the only procedure to stay sale

or delivery of land.—Applications to Su-
preme Court or any justice thereof to stay

proceedings of sale and delivery of posses-

sion of real property under decrees in fore-

closure appealed from will be refused, since

proper relief may be had under this sec-

tion. Ex parte Andrews, 152 S. C. 325, 150

S. E. 313.

Rule permitting Supreme Court or any
justice thereof to make order in any cause
pending in Supreme Court staying proceed-
ings in court from which appeal comes in

proper cases, is not intended to interfere in

any way with provisions of this section.

Ex parte Andrews, 152 S. C. 325, 150 S. E.

313.

This section is imperative, requiring a
written undertaking to be executed on the

part of the appellant. Stanley v. Stanley,

35 S. C. 94, 584, 14 S. E. 675. '

Unless a bond is given on appeal from
an order of sale in foreclosure, as required

by this section, the sale is not stayed. Muck-
enfuss v. Fishburne, 6S S. C. 41, 46 S. E.

537; City Council v. Caulfield, 19 S. C. 201;

Gerald v. Gerald, 30 S. C. 348, 9 S. E.

274.

The undertaking to stay sale applies only

to that particular appeal.—Appellant's un-

dertaking, under this section, to stay sale

under mortgage foreclosure decree applies

only to that particular appeal, and cannot

operate to stay sale ordered under second
decree, from which appeal has also been

taken; first appeal being finally determined
on reversal and remand of cause by Su-
preme Court. Ex parte Andrews, 152 S. C.

325, 150 S. E. 313.

There can be no recovery on bond unless

judgment is affirmed.—When there is not

an affirmance of the judgment appealed

from, and for which an appeal bond is giv-

en to stay the execution, there can be no
recovery on said bond. Hollv Hill Lbr. Co.

v. McCoy, 207 S. C. 428, 36 S. E. (2d) 140.

Effect when possession of premises is

surrendered.—When defendant surrenders

possession of the premises, at the sale, it

constitutes "delivery of possession pur-
suant to the judgment," and the undertak-
ing is then pavable. Gerald v. Gerald, 30

S. C. 348, 9 S. E. 274; Gerald v. Gerald, 31

S. C. 171, 9 S. E. 792.

Amount due on undertaking is properly
paid into court.—Where an undertaking was
given by a purchaser from the mortgagor
on appeal from a judgment of foreclosure,

and the appeal resulted in an affirmance, the

lower court properly ordered the amount
due on the undertaking, for use and occu-
pation, to be paid into court, instead of to

the plaintiff; there being at that time no
means of ascertaining how much, if any,

of that amount plaintiff would require to

make up the deficiency remaining after sale

of the premises. Gerald v. Gerald, 30 S. C.

348, 9 S. E. 274.

This section plainly embraces appeals
from judgments of foreclosure, and the

amount accruing from the use and occupa-
tion of the mortgaged premises pending
appeal to be applied, so far as may be nec-
essary, to the payment of any deficiency re-

maining after the sale. Gerald v. Gerald,

30 S. C. 348, 9 S. E. 274. See also. Gerald
v. Gerald, 31 S. C. 171, 9 S. E. 792.

And section must be complied with to

obtain relief.—Where appellant, under this

section appealing from mortgage foreclo-

sure decree directing sale of premises, has

failed to procure stay of sale or delivery of

possession by execution of undertaking

therein provided for, master is to have
duty to proceed with sale, and purchaser,

on complying with terms thereof, is entitled

to possession, notwithstanding appeal from
decree is pending in Supreme Court. Ex
parte Andrews, 152 S. C. 325, 150 S. E.

313.

Applied in Howell v. Gibson, 208 S. C.

19, 37 S. E. (2d) 271.

Cited in Alston v. Limehouse, 61 S. C.

1, 39 S. E. 192.

§ 7-418. Stay of proceedings upon execution of bond or perfection of appeal.

Whenever the defendant executes the bond mentioned in §§7-412, 7-415,

7-417 or the appeal is perfected as provided by §§ 7-415 or 7-416, it shall stay
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all further proceedings in the court below upon the judgment appealed from
or upon the matter embraced therein ; but the court below may proceed upon
any other matter included in the action and not affected by the judgment
appealed from.

1942 Code § 789; 1932 Code § 789; Civ. P. '22 § 654; Civ. P. '12 § 392; Civ. P. '02 § 353;
1870 (14) 364; 1873 (15) 501.

Receiver's appeal from judgment de- from a judgment declaring the assignment
claring assignment valid not supersedeas valid; and hence that appeal was not, under
upon proceedings involving debtor's exemp- this section, a supersedeas upon proceedings
tion.—The question of debtor's right to a involving that question. Ex parte Arthur,
homestead exemption in funds, a part of 128 S. C. 396, 122 S. E. 498.

which debtor had assigned as attorneys' Applied in McDonald v. Palmetto Thea-
fees, and the remainder of which was sum- ters, 196 S. C. 3S, 11 S. E. (2d) 444.

cient to cover an exemption claim, was not Cited in Alston v. Limehouse, 61 S. C. 1,

affected by an appeal of debtor's receiver 39 S. E. 192.

§ 7-419. Dispensing with or limiting security required.

The court below may, in its discretion, dispense with or limit the security

required by §§ 7-412, 7-415 and 7-417, when the appellant is an executor, ad-

ministrator, trustee or other person acting in another's right ; and may also

limit such security to the amount of less than fifty thousand dollars in the

cases mentioned in §§ 7-415 and 7-417, when it would otherwise, according to

those sections, exceed that sum.

1942 Code § 789; 1932 Code § 789; Civ. P. '22 § 654; Civ. P. '12 § 392; Civ. P. '02 § 353;

1870 (14) 364; 1873 (15) 501.

Discretion of court as to security not ex- Stanley v. Stanley, 35 S. C. 94, 584, 14 S. E.

ercised without proper showing to justify it. 675.

§ 7-420. Undertakings may be in one instrument or several.

The undertakings prescribed by §§ 7-412, 7-413 and 7-417 may be in one

instrument or several, at the option of the applicant, and a copy, including the

names and residences of the sureties, must be served on the adverse party with

notice of the appeal unless a deposit is made as provided in § 10-25, and notice

thereof given.

1942 Code § 790; 1932 Code § 790; Civ. P. '22 § 655; Civ. P. '12 § 393; Civ. P. '02 § 354;

1870(14)365; 1873(15)501.

§ 7-421. Sureties to justify; subsequent justification on new sureties.

An undertaking upon an appeal shall be of no effect, unless it be accom-

panied by the affidavit of the sureties that they are each worth double the

amount specified therein. The respondent may, however, except to the suffi-

ciency of the sureties within ten days after receipt of the notice of appeal ; and

unless they or other sureties justify before a judge or clerk of the court be-

low, as prescribed by §§ 10-830 and 10-831, within ten days thereafter, the

appeal shall be regarded as if no undertaking had been given. The justification

shall be upon notice of not less than five days. No clerk shall take the justifica-

tion of any surety or sureties in a case in which he may be interested or when
either of the parties or such surety or sureties shall be connected with him by

affinity or consanguinity within the sixth degree, and in all cases in which the
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clerk may have approved or disapproved of the sufficiency of a surety or sure-

ties his action may be reviewed, on motion, after notice before a circuit judge.

And in case at any time in any action a respondent shall be of opinion that the

surety or sureties on any bond already approved are insufficient and shall make
affidavit of the fact, setting out the grounds of such belief and serving a copy

thereof upon appellant's attorney, then the sureties or other sureties shall

justify anew thereon in the same manner and with the same effect as though

such new justification were an original justification on such bond.

1942 Code § 791; 1932 Code § 791; Civ. P. '22 § 656; Civ. P. '12 § 394; Civ. P. '02 § 355;

1901 (23) 697.

§ 7-422. When notice of appeal stays proceedings below.

In cases not provided for in §§ 7-412 and 7-415 to 7-418, the notice of appeal

shall stay proceedings in the court below upon the judgment appealed from,

except that when it directs the sale of perishable property the court below may
order the property to be sold and the proceeds thereof to be deposited or in-

vested in bonds of this State or of the United States, to abide the judgment of

the Supreme Court; provided, that an appeal from a judgment or decree over-

ruling a demurrer shall stay the further hearing of the cause unless the

presiding judge shall be satisfied that the ends of justice will be subserved by

proceeding with the trial and shall order the trial of the cause to proceed to

judgment and provided, further, that nothing contained in the preceding proviso

shall be construed to prevent a review upon appeal from the final order or

judgment in the cause of any judgment or decree on demurrer.

1942 Code §792; 1932 Code §792; Civ. P. '22 §657; Civ. P. '12 §395; Civ. P. '02 §356;
1887 (18) 837; 1889 (20) 355.

The "presiding judge" who must be sat-

isfied that the ends of justice will be sub-

served by proceeding with the trial within

the meaning of this section is the judge
who hears the demurrer, and not the judge
presiding at a subsequent term of court.

Steele v. Atlantic Coast Line R. R.. 96 S. C.

460, 81 S. E. 144.

Appeal from order overruling demurrer.

—

Where the decision on a demurrer to the

complaint was reserved until after adjourn-

ment of the term, and an order was then

made overruling the demurrer, requiring

defendant to answer by a specified date,

and transferring the cause to the calendar

for trial at the next term of court, there

was no order requiring the trial to proceed

to judgment pending an appeal from the

order overruling the demurrer; it not ap-

pearing that the judge was satisfied that

the ends of justice would be subserved by
proceeding with the trial, and the order

made after adjournment of court necessar-

ily having the effect of a continuance until

another term. Steele v. Atlantic Coast Line

R. R.. 96 S. C. 460. 81 S. E. 144.

Notice of appeal from an order sustain-

ing a demurrer to an answer operates as

a supersedeas until the appeal is disposed

of. Liles v. Harris-Grimes Co. (S. C),
76 S. E. 115.

Appeal from order sustaining demurrer
to one of several specific defenses in an-

swer, leaving other issues to be tried, which
does not result in an immediate final judg-

ment, does not act as a supersedeas of the

entire proceedings of the case under this

section, and hence court properly ordered

case to trial as to other issues. Waring v.

Johnson, 152 S. C. 317, 149 S. E. 840.

Appeal from order confirming sale in

action for foreclosure stays purchaser from
being put in possession.—LeConte v. Ir-

win, 23 S. C. 106.

Appeal from return of homestead apprais-

ers operates as a supersedeas upon all the

proceedings in the court below, and thereby

stays the hand of the sheriff until the appeal

is disposed of. Simonds v. Haithcock, 26 S.

C. 595, 2 S. E. 616.

And appeal from an order dissolving an

attachment stays proceedings upon the order

until it is decided, dismissed or abandoned.

Melton v. Walker, 209 S. C. 330, 40 S. E.

(2d) 161.
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But where order appealed from is not

appealable, it does not act as a supersedeas.

McDaniel v. Atlantic Coast Line R. Co.,

76 S. C. 189, 56 S. E. 956.

Appeal from refusal of motion to strike

out is not a supersedeas.—Bonner v. West-
ern Union Tel. Co., 71 S. C. 303, 51 S. E.

117.

Nor is an appeal from an order of in-

junction and in such case this section does

not apply. Jennings v. Jennings, 104 S. C.

2-12, 88 S. E. 527, 740.

Associate justice may suspend restraining

order pending appeal.—Bruce v Rice, 67

S. C. 236, 45 S. E. 153.

Applied in Alston v. Limehouse, 61 S. C.

1, 39 S. E. 192; Southern Ry. Co. v. Shep-
pard, 42 S. C. 543, 20 S. E. 481.

Cited in Mattison v. Palmetto State Life

Ins. Co., 197 S. C. 256, 15 S. E. (2d) 117;

Wilson v. Southern R. Co., 64 S. C. 162, 36

S. E. 701, 41 S. E. 971.

§ 7-423. Undertaking must be filed.

The undertaking must be filed with the clerk with whom the judgment or

order appealed from was entered.

1942 Code § 793; 1932 Code § 793; Civ. P. '22 § 658; Civ. P. '12 § 396; Civ. P. '02 § 357;

1870 (14) 368.

§ 7-424. Security provisions apply to appeals in special proceedings, etc.

The provisions of this chapter as to the security to be given upon appeals

and as to the stay of proceedings shall apply to appeals taken under item 3 of

§ 15-123.

1942 Code § 793; 1932 Code § 793; Civ. P. '22 § 658; Civ. P. '12 § 396; Civ. P. '02 § 357;

1870 (14) 368.

§ 7-425. Printing of testimony.

On all appeals to the Supreme Court from a county court, court of common
pleas or court of general sessions when it is necessary to print the testimony,

or any part thereof, the same shall be printed in question and answer form

as taken by the official stenographer unless otherwise agreed to by the parties

or their attorneys. Only the necessary and pertinent testimony to which one

or more exceptions relate shall be printed and in case more than the necessary

testimony is printed then the court shall tax the cost of all testimony unnec-

essarily printed against the offending party.

1942 Code § 29; 1932 Code § 29; 1923 (^33) 107.

Cross reference.—As to inability of party

to pay for printing of papers connected with

appeals, see § 7-426 and note. For similar

provision in Supreme Court Rules, see Sup.

Ct. Rule 4, subdivision 4.

Order of circuit judge setting case for

appeal and requiring appellant to print the

testimony was not error, where exceptions

raised question of motion for directed ver-

dict, solution of which required that the

testimony be included in record for ap-

peal, although very little of testimony was
essential to decision reached by Supreme
Court. Kiriakides v. Equitable Life Assur.

Soc, 174 S. C. 140, 177 S. E. 40.

Where appeal turns almost entirely upon
exceptions to instruction, all the testimony
should not be printed on appeal.—Andrews
v. Hurst, 163 S. C. 86, 161 S. E. 331.

Taxing of cost when testimony unneces-

sarily printed.—When exceptions made only

questions of law not dependent on evidence,

it was unnecessary to print any of testimony

in transcript, and respondents must pay
for printing of testimony which was done
on their insistence, while appellant must
pay for testimony originally printed by her.

since her action in inserting testimony of

one witness did not justify printing of all

testimony. Garrison v. Coca Cola Bot-

tling Co., 174 S. C. 396, 177 S. E. 656.
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§ 7-426. When parties unable to pay for printing.

No rule or order of any court or judge shall require the printing of any

brief, report or other paper connected with an appeal by any party to an

action or proceeding who makes an affidavit, filed with the clerk of the Su-

preme Court, that he is unable to pay for such printing. In such cases the

party who is unable to pay for the printing of the records, briefs and other

papers required to be printed on appeal may use mimeographed or typewritten

carbon copies. Such copies must be made on high grade plain white bond

paper Si by 13 inches in size, with the lines of writing double spaced on only

one side of the paper and all copies must be clean, neat and clearly legible.

1942 Code § 779; 1932 Code § 779; Civ. P. '22 § 644; Civ. P. '12 § 382; Civ. P. '02 § 343;

1873 (IS) 501; 1941 (42) 223.

Reimbursement for substituted type-

written copies.—A party who, on account
of his poverty, is allowed, under this sec-

tion, to substitute manuscript or typewrit-

ten, instead of printed, copies of the case

and points and authorities, is entitled to

his expenses incurred in having such sub-

stitutes prepared. Finley v. Cudd, 45 S. C.

87, 22 S. E. 753.

Cited in McElwee v. Kennedy, 59 S. C.

335, 37 S. E. 920.

§ 7-427. Judgment of Supreme Court.

The Supreme Court may reverse, affirm or modify the judgment, decree

or order appealed from in whole or in part and as to any or all of the parties,

and the judgment shall be remitted to the court below to be enforced ac-

cording to law.

1942 Code § 27; 1932 Code § 27; Civ. P. '22 § 27; Civ. P. '12 § 12; Civ. P. '02 § 12;

1896 (22) 7; 1904 (24) 389.

I. General Consideration.

II. Original Decisions.

III. Remittitur.

Cross References.

As to the granting of new trials, see § 10-1215 and note. As to petitions for rehearing,

see Sup. Ct. Rule 17.

I. GENERAL CONSIDERATION.
The word "appellate" is impliedly used

herein.—Under this section the word "ap-

pellate," as impliedly used herein, is a gen-

eral and comprehensive term referring to all

causes and questions over which the court

was authorized to exercise the power of

review. Sandel v. State, 128 S. C. 178, 122

S.E. 571.

General jurisdiction in equity cases.

—

The Supreme Court has jurisdiction in an
equity case to inquire if an interlocutory

injunction is properly dissolved and if there

was an error in refusing to appoint a re-

ceiver. Lyles v. Williams, 96 S. C. 290,

80 S. E. 470. Therefore, it has no power
to grant leave to the defendant to answer
over. Johnson v. Dawkins, 20 S. C. 528.

Court has inherent power to modify or

vacate decree.—The inherent power of the

Supreme Court to modify or vacate its

decision during the term in which it is

made, and before its judgment is remitted

to the circuit court is not doubted. Citi-

zens' Bank v. Heyward, 144 S. C. 365, 142

S. E. 651.

But it can only affirm, reverse or remand
for new trial in law cases.—In a case at law

the Supreme Court cannot modify the judg-

ment below; it can only reverse or affirm

such judgment and remand for a new trial

if necessary. Hosford v. Wynn, 22 S. C.

309.

II. ORIGINAL DECISIONS.

Supreme Court can make no original de-

cision upon a point not ruled upon below.

Railroad Com'rs. v. Railroad Co., 22 S. C.

220.

Nor can it originally determine the right

to counsel fees.—Otis v. Brown, 20 S. C.

586.
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III. REMITTITUR.
The judgment when remitted cannot be

altered or modified in any form by the cir-

cuit court but must be enforced to the let-

ter. Pringle v. Sizer, 3 S. C. 335; Ex parte

Dunovant, 16 S. C. 299; Ex parte Knox, 17

S. C. 207.

A remittitur which states that the judg-
ment below is affirmed is a sufficient tran-

script of the judgment above.—Ex parte
Dial, 14 S. C. 584.

If the judgment be affirmed, it needs no
further action by the circuit court. Adger
& Co. v. Pringle, 13 S. C. 33.

But circuit court may enter an order
where its judgment is varied or modified.—
If the judgment of the circuit court is

varied or modified by the Supreme Court,

and the judgment is remitted to the circuit

court such court may enter an order mak-
ing the judgment of the Supreme Court the

judgment of the circuit court. Adger &
Co. v. Pringle, 13 S. C. 33.

A remittitur which orders a new trial in

effect sets aside the verdict and judgment
appealed from. State v. Stephens, 13 S. C.

285.

The amount of the remittitur is res ju-

dicata after the case is sent down, and
cannot be corrected on a second trial,

though it appears that the calculation is

erroneous. Carpenter v. Lewis, 65 S. C.

400, 43 S. E. 881. See also, Sullivan v.

Speights, 14 S. C. 358.

The action of the circuit court is not af-

fected by any pending motion to recall the

remittitur, unless there are stay proceed-
ings. The circuit court is not bound to

take notice of pending proceedings to have
the judgment of the Supreme Court re-

viewed. Adger & Co. v. Pringle, 13 S. C.

33.

After a remittitur is once sent down, the
Supreme Court has no further power to
order it returned so as to correct such er-

rors. Carpenter v. Lewis, 65 S. C. 400,

43 S. E. 881.

It loses jurisdiction when remittitur is

issued.—The Supreme Court loses jurisdic-

tion when the remittitur is issued, and not
when filed below. Ex parte Dunovant, 16
S. C. 299; Brooks v. Brooks, 16 S. C. 621.

And it cannot entertain a motion for

rehearing after it is issued. Sullivan v.

Speights, 14 S. C. 358; Ex parte Dial, 14 S.

C. 584.

The Supreme Court's control of the judg-
ment ends when the remittitur has been
sent down. State v. Adams, 83 S. C. 149,

65 S. E. 220; State v. Merriman, 35 S. C.

607, 14 S. E. 394.

Strong case must support motion to stay
remittitur.—Where an applicant in a crim-
inal case moves for a stay of remittitur

with leave to make a motion below for a
new trial, on the grounds of newly discov-
ered evidence, at least a prima facie case
must be made out in support of the motion;
otherwise such motion must be dismissed.

State v. Jacobs, 28 S. C. 609, 6 S. E. 577.

And if stayed, court may entertain peti-

tion for rehearing.—The power of the Su-
preme Court to entertain petitions for a

rehearing, while the remittitur is being
stayed has never been questioned. Citizens'

Bank v. Heyward, 144 S. C. 365, 142 S. E.
651.

And while stayed, the judgment is in

control of court.—As long as the remittitur

is stayed, the judgment of the Supreme
Court is absolutely under the control of

that court. Citizens' Bank v. Heyward, 144

S. C. 365, 142 S. E. 651.

§ 7-428. Written opinions required.

When a judgment or decree is reversed or affirmed by the Supreme Court

every point made and distinctly stated in the cause and fairly arising upon

the record of the case shall be considered and decided and the reason thereof

shall be concisely and briefly stated in writing and preserved in the record

of the case.

1942 Code § 27; 1932 Code § 27; Civ. P. '22 § 27; Civ. P. '12 § 12; Civ. P. '02 § 12;

1896 (22) 7; 1904 (24) 389.

§ 7-429. Time for filing decisions.

The justices of the Supreme Court shall file their decisions within sixty days

from the last day of the court at which the cases were heard.

1942 Code § 27; 1932 Code § 27; Civ. P. '22 § 27; Civ. P. '12 § 12; Civ. P. '02 § 12;

1896 (22) 7; 1904 (24) 389.
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§ 7-430. Clerk to attach opinion to judgment ; fees.

The clerk of the Supreme Court shall attach to the judgment remitted to

the court below a copy of the opinion of the Supreme Court, if any, rendered

in such case and shall receive as his fee for services in remitting the judgment

and opinion the sum of one dollar and fifty cents in each case, to be taxed

against the losing party by the clerk of the court of common pleas and, when
collected by any officer or attorney, remitted to the clerk of the Supreme
Court; and he shall be entitled to charge and collect a fee of one dollar and

fifty cents for any opinion, judgment or order which he may furnish any

party ordering same.

1942 Code § 27; 1932 Code § 27; Civ. P. '22 § 27; Civ. P. '12 § 12; Civ. P. '02 § 12;

:896 (22) 7; 1904 (24) 389.
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Title 8.

Banking, Commercial Paper and Finance.*

Chap. 1. Money and Interest, §§ 8-1 to 8-9.

2. State Board of Bank Control, §§ 8-51 to 8-62.

3. Banks and Banking, §§ 8-101 to 8-317.

4. Cash Depositories, §§ 8-401 to 8-417.

5. Banks Doing a Trust Company or Safe Deposit Business, §§ 8-571 to

8-586.

6. Building and Loan Associations, etc., §§ 8-601 to 8-625.

7. Blank.

8. The Negotiable Instruments Law, §§ 8-801 to 8-1076.

9. Other Provisions Relating to Negotiable Instruments, §§ 8-1081 to

8-1108.

CHAPTER 1.

Money and Interest.

Sec. Sec.

8-1. Dollars, dimes, cents and mills. 8-6. Money paid persons other than the
8-2. Legal rate of interest. lender.

8-3. Maximum interest rates; exceptions. 8-7. Who may plead usury.
8-4. Fee authorized in lieu of interest. 8-8. Usury not available to corporations in

8-5. Usury. certain cases.

8-9. Misdemeanor to violate usury law.

§ 8-1. Dollars, dimes, cents and mills.

All accounts in the public offices of this State, the verdicts of juries on all

contracts and all accounts of public officers shall be expressed in dollars or

units thereof, i.e. dimes or tenths, cents or hundredths and mills or thou-

sandths, a dime being the tenth part of a dollar, a cent the hundredth part of a

dollar and a mill the thousandth part of a dollar.

1942 Code § 6735; 1932 Code § 6735; Civ. C. '22 §3635; Civ. C. '12 § 2515; Civ. C. '02

S 1659; G. S. 1287; R. S. 1389; 1795 (5) 262.

* As to corporations generally, see Title 12. As to prohibition against issuance of

bills of credit as a circulating medium, see § 12-9. As to prohibition against corporation
using funds in banking operations, see § 12-77. As to interest on deposits of public funds,

see § 1-52. As to investment by State or political subdivision in saving or loan associa-

tion, see § 1-63. As to obligations authorized as investments under Housing Authorities Law,
see § 36-163. As to investments in housing obligations, see §§ 36-601 to 36-605. As to in-

vestments in bonds of Home Owner's Loan Corporation, see § 36-604. As to endorse-
ment when recipient dies after issue of check, see § 71-65. As to legal holidays, see §§
64-151 to 64-158.
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§ 8-2. Legal rate of interest.

In all money decrees and judgments of courts enrolled or entered, in all

cases of accounts stated and in all cases wherein any sum or sums of money
shall be ascertained and, being due, shall draw interest according to law, the

legal interest shall be at the rate of six per cent per annum.

1942 Code §6736; 1932 Code §6736; Civ. C. '22 §3636; Civ. C. '12 §2516; Civ. C. '02

§ 1660; G. S. 1289; R. S. 1289; R. S. 1392; 1866 (13) 463; 1938 (40) 1534.

I. General Consideration.

II. Decrees, Judgments, etc.

III. Accounts Stated, Sums Ascertained to

Be Due, Unliquidated Demands, etc.

I. GENERAL CONSIDERATION.
Interest in absence of agreement.—Seven

per cent (now six per cent) is the applicable

interest rate in the absence of special agree-

ment. Reid v. Stevens, 38 S. C. 519, 17

S. E. 358.

Agreement for interest higher than legal

rate must be in writing.—Bank v. Miller,

39 S. C. 175, 17 S. E. 592; Carolina Sav.

Bank v. Parrott, 30 S. C. 61, 8 S. E. 199.

Interest attaching after maturity of debt.

—The rate of interest prescribed by law
attaches to a debt after it becomes due, un-

less by the terms of the contract, expressed
or necessarily implied, the rate fixed on its

face is to continue after the maturity of the

contract. Henderson v. Laurens, 2 Desaus.

(2 S. C. Eq.) 170; Ball v. Gaillard, 1 Nott.

& McC. (10 S. C. L.) 67; Langston v. South
Carolina R. Co., 2 S. C. 248; Bell v. Bell,

25 S. C. 149; Briggs v. Winsmith, 10 S. C.

133; Maner v. Wilson, 16 S. C. 469; Carolina
Sav. Bank v. Parrott, 30 S. C. 61, 8 S. E.
199; Smith v. Smith, 33 S. C. 210, 11 S. E.
761 ; Sharpe v. Lee, 14 S. C. 341 ; Kennedy
v. Bovkin, 35 S. C. 61, 14 S. E. 809; Bank
v. Mifler, 39 S. C. 175, 17 S. E. 592; Thatch-
er & Co. v. Massey, 20 S. C. 542. See also,

Kinard v. Glenn, 29 S. C. 590, 8 S. E. 203,

The same principle applied where month-
ly interest was reserved in Piester v. Pie-

ster, 22 S. C. 139.

A higher rate after maturity was held
contracted for in Mobley v. Davega, 16

S. C. 73; Watkins v. Lang, 17 S. C. 13;

Bowen v. Barksdale, 33 S. C. 142, 11 S. E.

640; Miller v. Hall, 18 S. C. 141.

Where a higher than legal rate is to be
paid after maturity, but no time is stipulated

within which such rate is to be paid, it con-
tinues until pavment in full. Ellis v. San-
ders, 32 S. C. 584, 10 S. E. 824.

On a bond due at twelve months, or at

a shorter time than twelve months, with

annual interest from its date, the interest

accrues annually, as well after as before

the debt falls due. Singleton v. Lewis, 2

Hill (20 S. C. L.) 408; O'Neall v. Bookman,
9 Rich. (43 S. C. L.) 80; Sharpe v. Lee, 14

S. C. 341; Westfield v. Westfield, 19 S. C.

85.

The contract being for the payment of

a sum of money, at a longer time than

twelve months, with annual interest from
its date, annual interest is to be computed
up to the day the debt falls due, and sim-

ple interest afterwards, until the debt is

paid off. Gibbes v. Chisolm, 2 N. & McC.
(11 S. C. L.) 38; O'Neal v. Sims, 1 Strob.

(32 S. C. L.) 115; DeBruhl v. Neuffer, 1

Strob. (32 S. C. L.) 426; Westfield v. West-
field, 19 S. C. 85; Wilson v. Kellv, 19 S. C.

160; Ehrhardt v. Varn, 51 S. C. 550, 29

S. E. 225.

The same principle where monthly inter-

est was reserved was applied in Smith v.

Smith, 33 S. C. 210, 11 S. E. 761.

If the contract be, by express stipulation

or by reasonable implication, to pay inter-

est annually beyond the time fixed for the

payment of the principal, if forbearance

should extend beyond that time, annual in-

terest is recoverable after the maturity of

the obligation as well as before. O'Neall

v. Bookman, 9 Rich. (43 S. C. L.) 80;

Wright v. Eaves, 10 Rich. (31 S. C. Eq.)

582.

Compound interest.—Where a party con-

tracts to pay a sum of money, with inter-

est thereon, at a given day, when the day
arrives the interest becomes principal, and
if the debt be not paid the aggregate of

principal and interest then bears interest,

for the future. Doig v. Barkley, 3 Rich. (37

S. C. L.) 125; DeBruhl v. Neuffer, 3 Strob.

(34 S. C. L.) 426; Singleton v. Allen, 2

Strob. (21 S. C. Eq.) 166; Carolina Sav.

Bank v. Parrott, 30 S. C. 61, 8 S. E. 199;

Bowen v. Barksdale, 33 S. C. 142, 11 S. E.

640.

Mortgage may be referred to, to ascer-

tain interest on bond. Ex parte Powell, 74

S. C. 193, 54 S. E. 236.

As to interest on monev paid, see Thomp-
son v. Stevens, 2 N. & McC. (11 S. C. L.)

493.

As to interest on bonds, see Murray v.

Aiken Min. etc., Co., 39 S. C. 457, 18 S. E.

5.
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As to replevin, see Hart v. Tobias, 2 Bay
(2 S. C. L.) 408.

As to annuities, see Stevenson v. Axson,
Bail. (8 S. C. Eq.) 274; Irby v. McCrae, 4

Desaus. (4 S. C. Eq.) 422.

As to rate recoverable against surety,

see Sloan v." Gibbes, 56 S. C. 480. 35 S. E.

408.

As to interest on value of property con-

sidered as an element of damages, see Walk-
er v. Southern Ry. Co., 76 S. C. 308, 56 S. E.

952.

Applied in Duncan v. Record Pub. Co.,

145 S. C. 196, 143 S. E. 31.

Cited in Ex parte Graham, 54 S. C. 163,

32 S. E. 67; Gwathney v. Burgiss, 98 S. C.

152, 82 S. E. 394; Karres v. Pappas, 194

S. C. 512, 10 S. E. (2d) 15.

II. DECREES, JUDGMENTS, ETC.

Interest runs from date of first decree.

—

The amount fixed by a decree bears inter-

est from the date of the first decree where
a succeeding circuit judge changes the first

decree in correcting an error. Brown v.

Rogers, 80 S. C. 289, 61 S. E. 440.

A judgment against a Federal receiver

bears interest at the rate specified in this

section. Willcox v. Jones, 177 F. 870, cert,

denied 218 U. S. 679, 31 S. Ct. 227, 54 L. Ed.
1207.

As to interest decreed on sum assessed

for equality of partition, see Craig v. Craig,

Bail. (8 S. C. Eq.) 102.

Interest on amount fixed by referee's re-

port.—Interest allowed only from date of

judgment confirming report of referee and
not from date of report showing amount
then ascertained to be due. Brown v.

Rogers, 76 S. C. 180, 56 S. E. 680.

Interest on award in condemnation pro-

ceedings.— In condemnation proceedings be-

fore the condemnor elects to take the prop-

erty, an award is not "due" within this

section, providing that where any sum of

money shall be ascertained and due it shall

draw interest. Haig v. Wateree Power Co.,

119 S. C. 319, 112 S. E. 55.

For cases generally concerning interest

on decrees and judgments, see Lampkin v.

Nance, 2 Brev. (4 S. C. L.) 99; Manning
v. Norwood, 2 N. & McC. (11 S. C. L.)

395; Rochelle v. Campbell, 1 McC. (6 S. C.

Eq.) 53; Winslow v. Ancrum, 1 McC. (6

S. C. Eq.) 100; Thomas v. Wilson, 3 McC.
(14 S. C. L.) 166; Williamson v. Brough-
ton. 4 McC. (15 S. C. L.) 212; Harrington
v. Glenn, 1 Hill (19 S. C. L.) 79; Kirk v.

Richbourg, 2 Hill (20 S. C. L.) 352; Crow-
ther v. Sawyer, 2 Speers (29 S. C. L.) 573;

Daub v. Martin, 2 Bay (2 S. C. L.) 193;

Pinckney v. Singleton, 2 Hill (20 S. C. L.t

343; Phinizy v. Augusta, etc., R. Co., 63

F. 922, affirmed in 70 F. 451; Meyer Rubber
Co. v. Georgetown, etc., R. Co., 174 F. 731,

affirmed in 177 F. 870, cert, denied 218 U. S.

679, 31 S. Ct. 227, 54 L. Ed. 1207.

III. ACCOUNTS STATED, SUMS AS-
CERTAINED TO BE DUE, UNLIQ-
UIDATED DEMANDS, ETC.

Interest on purchase price of goods.—Un-
der the provisions of this section allowing
interest in cases of account stated, and in

cases wherein any sum shall be ascertained

to be due, a seller suing for the price of

goods cannot recover interest where the

goods were sold at different times, payments
made on separate days, and the buyer never
acknowledged any statement of account to

be true or due. Wakefield v. Spoon, 100 S.

C. 100, 84 S. E. 418.

Under this section interest is recoverable

on purchase price of shoes, wrongfully re-

turned by buyer, where the correctness of

the account was not disputed, notwithstand-
ing voluntary credit given the seller because
of change in prices before delivery. Griggs-
Paxton Shoe Co. v. Friedheim & Bro., 133

S. C. 458. 131 S. E. 620.

Creditor estate entitled to interest from
date when account was stated.—Under the

provisions of this section allowing interest

in cases of accounts stated, and in cases

wherein any sum shall be ascertained to be
due, where there was no settlement or ac-

count stated between a creditor and a debtor

estate during the year in which a balance

was due, the creditor estate was entitled to

interest only from the date when the ac-

count was stated and not from the date of

the transaction giving rise to the indebted-

ness. Burriss v. Burriss, 113 S. C. 370, 101

S. E. 863.

The essence of an account stated is that

the account be actually stated and that the

parties thereto shall agree expressly or im-
pliedly that it is a true statement, and is due
to be paid, then or at some other specified

time. Wakefield v. Spoon, 100 S. C. 100, 84

S. E. 418.

Interest on open or book accounts and
unliquidated demands.—Interest is not re-

coverable on open or book accounts, with-

out special agreement, or on any unliqui-

dated demand previous to finding of jurv.

Skirving v. Stobo, 2 Bay (2 S. C. L.) 233;

Edwards v. Dargan, 30 S. C. 177, 8 S. E.

858; Holmes v. Misroon, 1 Treadw. (6

S. C. L.) 21; Schermerhorn v. Perman,
2 Bail. (18 S. C. L.) 173; Ordinary v. Bon-
ner, 2 Hill (20 S. C. L.) 468.

As to balances on accounts of trustees,

etc., see Tucker v. Richards, 58 S. C. 22,
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36 S. E. 3; Gee v. Humphries, 49 S. C. 253,

27 S. E. 101; Cunningham v. Cauthen, 44
S. C. 95, 21 S. E. 800; Nicholson v. Whit-
lock, 57 S. C. 36, 35 S. E. 412; Black v.

Blakely, 2 McC. (7 S. C. Eq.) 1; Wright v.

Wright, 2 McC. (7 S. C. Eq.) 185; McCaw
v. Blewit, 2 McC. (7 S. C. Eq.) 90; Myers
v. Myers, 2 McC. (7 S. C. Eq.) 214; Row-
land v. Best, 2 McC. (7 S. C. Eq.) 317;

Edmonds v. Crenshaw, Harp. (5 S. C. Eq.)

24; Howard v. Schmidt, Rich. Cases (9 S.

C. Eq.) 452; Dixon v. Hunter, 3 Hill (21

S. C. L.) 204; Pettus v. Clawson, 4 Rich.

(25 S. C. Eq.) 92; Baker v. Lafitte, 4 Rich.

(25 S. C. Eq.) 392; Crosby v. Crosby, 1 S.

C. 337; Livingston v. Wells, 8 S. C. 347;

Johnson v. Henagan, 11 S. C. 93: Koon v.

Munro, 11 S. C. 139; Davis v. Wright, 2 Hill

(20 S. C. L.) 560.

For cases generally concerning interest

on accounts stated, see Dickinson v. Legare,

1 Desaus. (1 S. C. Eq.) 537; Knight v.

Mitchell, 3 Brev. (5 S. C. L.) 506; Farrand
v. Bouchell, Harp. (16 S. C. L.) 83; Chis
holm v. Neyle, Harp. (16 S. C. L.) 274
Furman v. Peay, 2 Bail. (18 S. C. L.) 394
Smetz v. Kennedy, Riley (22 S. C. L.) 218

Heyward v. Searson, 1 Speers (28 S. C. L.)

249; Trenholm v. Bumpfield, 3 Rich. (37 S.

C. L.) 376; St. Paul's Church v. Washing-

ton, 3 Rich. (37 S. C. L.j 380; Johnson v.

Bennett, 1 Speers (28 S. C. L.) 209.

For cases generally concerning interest

on sums ascertained and due, see Grimke v.

Grimke, 1 Desaus. (1 S. C. Eq.) 366; Bowles
v. Drayton, 1 Desaus. (1 S. C. Eq.) 489;
Holmes & Co. v. Bigelow, 3 Desaus. (3 S.

C. Eq.) 497; Harrison v. Long, 4 Desaus.
(4 S. C. Eq.) 110; Bulow v. Goddard, 1 N.
& McC. (10 S. C. L.) 45; Barelli v. Brown,
1 McC. (12 S. C. L.) 449; Elliott v. Minott,
2 McC. (13 S. C. L.) 125; Ryan v. Baldrick,

3 McC. (14 S. C. L.) 498; Conyers v. Ma-
grath, 4 McC. (15 S. C. L.) 392; Black v.

Goodman, 1 Bail. (17 S. C. L.) 201; Siter

v. Robinson, 2 Bail. (18 S. C. L.) 274;

Wardlaw v. Gray, Dud. (13 S. C. Eq.) 85;

Marvin v. McRea, Cheves (25 S. C. L.) 61;

Ancrum v. Sloan, 2 Speers (29 S. C. L.)

594; Smith v. Godbold, 4 Strob. (23 S. C.

Eq.) 186; Kennedy v. Barnwell, 7 Rich. (41

S. C. L.) 124; Kimbrel v. Glover, 13 Rich.

(47 S. C. L.) 191; Arnold v. House, 12 S. C.

600; Childs v. Frazee, 15 S. C. 612; Witte
Bros. v. Clarke, 17 S. C. 313; Sullivan v.

Susong, 30 S. C. 305, 9 S. E. 156; Garling-

ton v. Copeland, 32 S. C. 57, 10 S. E. 616;

Southern Rv. Co. v. City Council, 49 S. C.

449, 27 S. E. 652; Greer v. Latimer, 47 S. C.

176, 25 S. E. 136.

§ 8-3. Maximum interest rates ; exceptions.

No greater interest than six per cent per annum shall be charged, taken,

agreed upon or allowed upon any contract arising in this State for the hiring,

lending or use of money or other commodity, either by way of straight inter-

est, discount or otherwise, except upon written contracts wherein, by express

agreement, a rate of interest not exceeding seven per cent may be charged.

1942 Code § 6738; 1932 Code § 6738; Civ. C. '22 § 3638; Civ. C. '12 § 2518; Civ. C. '02

§ 1662; G. S. 1288; R. S. 1390; 1877 (16) 325; 1882 (18) 35; 1889 (20) 376; 1898 (22) 749;
1912 (27) 573; 1931 (37) 316; 1934 (38) 1243; 1940 (41) 1739.

I. General Consideration.

II. Transactions Deemed Usurious.
III. Transactions Deemed Not Usurious.

Cross References.

As to interest rate on loans made by banks payable in installments, see § 8-233. As to

interest industrial banks may charge, see § 8-232. As to interest allowed on land redeemed
from tax sale, see § 65-2774.

I. GENERAL CONSIDERATION.
Section applies to note taken for price of

land.—Under this section a charge of a

greater rate in a note taken for the price

of land is illegal. People's Bank v. Jack-
son, 43 S. C. 86, 20 S. E. 786.

And to foreign contracts.—Where plain-

tiff exacted usurious interest under a Ten-
nessee contract, it was entitled, on foreclos-

ing the security in South Carolina, to re-

cover only the principal sum loaned, without

interest or costs. Carpenter v. Lewis, 60

S. C. 23, 38 S. E. 244.

But not to executed transactions.—This

section does not purport to disturb an exe-

cuted transaction, but simply provides that

when the power of the court is invoked for

the enforcement of a contract which was

406



§8-3 Banking, Commercial Paper and Finance §8-3

either usurious in its inception or has since

become so by the subsequent payment of

usurious interest, or by any other means,
the creditor shall not be allowed to re-

cover any more than the principal sum
loaned, without interest or costs. For ex-

ample, if A executes his note whereby he
promises to pay to B a specified sum of

money at a designated time, with interest

from the date of the note at lawful rate of

interest, and the contract subsequently be-

comes tainted with usury by the payment
of interest at a rate in excess of the lawful

rate, this section does not purport to disturb

such payment by declaring that it shall

operate as a credit on the principal of the

note, but simply declares that, if the payee
undertakes to enforce the payment of such
contract by any proceeding at law, he will

not be allowed to recover anything more
than the principal sum loaned, without any
interest or cost; but this cannot affect inter-

est already paid and credited as such. Mil-

ford v. Milford, 67 S. C. 553, 46 S. E. 479.

See also, Meares v. Finlayson, 63 S. C. 537,

41 S. E. 779, holding that this rule is not
applicable to insolvent building and loan

associations. And see Meares v. Finlayson,

55 S. C. 105, 32 S. E. 986.

Nor to calculation of interest to maturity
upon discounting notes.—Under this section

and § 8-5 it is not usurious for the holder

of notes bearing a legal rate of interest, upon
discounting the notes at the maker's request,

to calculate interest to maturity, since it is

only the performance of a lawful contract

tendered and accepted in advance of the

stipulated time. Cooke v. Young, 89 S. C.

173, 71 S. E. 837.

But the "taking" in advance of a discount

at a rate over 7 per cent upon the interest

of a note sued on is more than the law al-

lows, and therefore, being usurious, it is

error to give the plaintiff judgment for more
than the principal sum lent. Carolina Sav.

Bank v. Parrott, 30 S. C. 61, 8 S. E. 199.

Interest on interest is not usurious.—

Where a note provides for interest in ad-

vance at the rate of 8 per cent per annum,
and_ that unpaid interest shall draw interest

at the same rate, the agreement is not usuri-

ous under this section. Newton v. Wood-
ley, 55 S. C. 132, 32 S. E. 531, 33 S. E. 1

(decided when statute allowed 8 per cent

by agreement).

The collection of interest notes with in-

terest after maturity at legal rate, and of

the interest in advance on the principal note

after maturity at legal rate is not usurious.

Heyward v. Williams, 63 S. C. 470, 41 S. E.

550.

The collection of interest in advance is

lawful provided the written obligation con-

tains a provision permitting collection of

interest in advance, but in absence of such
provision, collection of interest in advance
is not lawful and may violate the usury law.

Tohnson v. Groce, 175 S. C. 312, 179 S. E.

39.

Not usurious to consider 30 days as a
month.— It is not usurious on short loans

involving a calculation of interest for

months as aliquot portions of a year, or

days as aliquot portions of a month, to con-

sider thirty days as a month, or the twelfth

of one year. Merchants, etc., Bank v. Sar-

ratt, 77 S. C. 141, 57 S. E. 621.

Lender must show written agreement to

avoid usury.—Whenever eight per cent

(now seven per cent) interest is taken, the

lender to avoid usury must show an agree-

ment to that effect in some writing. Mer-
chants, etc., Bank v. Sarratt, 77 S. C. 141,

57 S. E. 621.

And note given to close account consti-

tutes such agreement.—When an account of

a bank charging a customer with overdrafts

and eight per cent interest thereon is closed

by giving a note embracing the interest

charged, the note constitutes an agreement
in writing to pay such interest in the sense

of the statute against usury. Merchants,
etc.. Bank v. Sarratt, 77 S. C. 141, 57 S. E.

621.

Generally as to contracts at 8 per cent

(as allowed by prior statute), see Thomp-
son v. Gillison, 28 S. C. 534, 6 S. E. 333;

Interstate Bldg., etc., Ass'n v. Powell, 55

S. C. 316, 33 S. E. 355; Turner v. Interstate

Bldg., etc., Ass'n, 47 S. C. 397, 25 S. E. 278;

Buist v. Bryan, 44 S. C. 121, 21 S. E. 537.

Miscellaneous illustrations.—As to exces-

sive rate of interest for deferred payments
on contract for sale of land, see People's

Bank v. Jackson, 43 S. C. 86, 20 S. E. 786.

As to excessive rate of interest on sale of

personal property, see Thompson v. Nesbit,

2 Rich. (31 S. C. L.) 73; Sumter Bldg., etc.,

Ass'n v. Winn, 45 S. C. 381, 23 S. E. 29;

Mechanics', etc., Loan Ass'n v. Dorsey, 15

S. C. 462; Columbia Bldg., etc., Ass'n v.

Bollinger, 12 Rich. (33 S. C. Eq.) 124. As
to agreement to pay taxes assessed on loan

in addition to principal and legal interest,

see Mortimer v. Pritchard, Bail. (8 S. C.

Eq. 505. As to contract for illegal inter-

est after maturity, see Carroll Countv Sav.

Bank v. Strother, 28 S. C. 504, 6 S. E. 313.

As to changing from real to nominal value,

see Atkinson v. Scott, 1 Bay (1 S. C. L.)

307. As to forbearance of pre-existing debt

at excessive interest, see Harp v. Chandler,
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1 Strob. (32 S. C. L.) 461. As to compound
interest, see O'Neal v. Sims, 1 Strob. (32

S. C. L.) 115. As to note given to secure

indulgence on judgment for sum exceeding
legal interest thereon, see Caughman v.

Drafts, 1 Rich. (18 S. C. Eq.) 414: Cleve-

land v. Dare, Harp. (16 S. C. L.) 407. As
to sale of undesirable stock to enable pur-

chaser to raise money thereon, see Anon.
2 Desaus. (2 S. C. Eq.) 334. As to sale of

note of third party for such purpose, see

Brown v. Fausset, Harper (16 S. C. L.) 81.

As to bond or note discounted at usurious

rate, see Stock v. Parker, 2 McC. (7 S. C.

Eq.) 376; Cantey v. Blair, 1 Rich. (18 S. C.

Eq.) 41. As to renewal note at usurious

rate, see Langford v. Woodruff, 1 Rich. (30

S. C. L.) 1; Edwards v. Skirving, 1 Brev.

(3 S. C. L.) 548; Motte v. Dorrill, 1 McC.
(12 S. C. L.) 350; Quarles v. Brannon, 5

Strob. (36 S. C. L.) 151; Clark v. Hunter,
2 Speers (29 S. C. L.) 83. As to sale of

note given for valuable consideration in

open market bona fide, see Flemming v.

Mulligan, 2 McC. (13 S. C. L.) 173; King v.

Johnson, 3 McC. (14 S. C. L.) 365; Har-
ick v. Jones, 4 McC. (15 S. C. L.) 402.

As to verbal agreement for higher rate than

7 per cent (now 6 per cent), see Utley v.

Cavender, 31 S. C. 282, 9 S. E. 957. As to

commission contract with factor, see Witte
v. Weinberg, 37 S. C. 579, 17 S. E. 681:

Norwood & Co. v. Faulkner, 22 S. C. 367.

As to agreement to buy land for cash, and
to reconvey for larger sum on long time,

see Wheeler v. Marchbanks, 32 S. C. 594,

10 S. E. 1011. As to interest from a period

anterior to date of instrument, see Levy v.

Hampton, 1 McC. (12 S. C. L.) 145; Dick-

son v. Surginer, 3 Brev. (5 S. C. L.) 417.

As to bond for partial payments and inter-

est on entire sum, see Gibbes v. Chisolm,
2 N. & McC. (11 S. C. L.) 38. As to use

of mortgaged property in lieu of interest,

see Wurtz v. Thynes, 2 Hill (11 S. C. Eq.)

171. For other instances, see Brock v.

Thomas, 1 Bail. (17 S. C. L.) 322; Heyward
v. Williams, 63 S. C. 470, 41 S. E. 550. As
to action against a national bank for receiv-

ing usurious interest, see Garfunkle v. Bank,
79 S. C. 404, 60 S. E. 942. As to usurious

contract and remedy under Act of 1882, see

Earle v. O wings, 72 S. C. 362, 51 S. E. 980.

Applied in Hardin v. Trimmier, 27 S. C.

110, 3 S. E. 46; McLaurin v. Hodges, 43

S. C. 187, 20 S. E. 991; Rvan v. Southern
Bldg., etc., Ass'n, 50 S. C. 185, 27 S. E. 618

Zeigler v. Maner, 53 S. C. 115, 30 S. E. 829

Allen v. Petty, 58 S. C. 240, 36 S. E. 586

Peoples Bank v. Perrit, 114 S. C. 362, 103

S. E. 711; Citizens' Bank v. Heyward, 135

S. C. 190, 133 S. E. 709.

Cited in Carpenter v. Lewis, 65 S. C. 400,

43 S. E. 881.

II. TRANSACTIONS DEEMED
USURIOUS.

Collection of interest in advance.—Under
a note providing for "discount before and
interest at the rate of 8 per cent per annum
after maturity, payable annually," collection

of interest in advance after the first year
constitutes usury, since, under this section,

the law only allows 8 per cent (now 7 per

cent) interest by special written contract.

Schlosburg v. Bluestein. 150 S. C. 311, 148

S. E. 60.

Collection of interest semi-annually and
quarter annually in advance after maturity

was violation of usury law where the note

provided only for the collection of interest

annually in advance after maturity. John-
son v. Groce, 175 S. C. 312, 179 S. E. 39.

Contract providing for 10 per cent inter-

est after maturity until paid.—In Union
Mortgage Banking & Trust Co. v. Hagood,
97 F. 360, the court held that a contract

providing for interest after maturity, until

paid, at the rate of ten per cent per annum,
payable annually, was usurious and not

merely a threat to enforce prompt payment
with a penalty for default.

Commission by lender's agent with for-

mer's knowledge.—

W

rhere agent of lender

with knowledge of his principal, exacts from
borrower a commission for his services,

which with the interest charged, exceeds
the highest legal rate, the loan is rendered
usurious. Brown v. Brown, 38 S. C. 173,

17 S. E. 452; Land Mortg. Inv., etc., Co. v.

Gillam, 49 S. C. 345, 26 S. E. 990, 29 S. E.

203; New England Mtg. Security Co. v.

Baxley, 44 S. C. 81, 21 S. E. 444, 885.

As to usurious contract of foreign build-

ing and loan association, see Galletley v.

Strickland, 74 S. C. 394, 54 S. E. 576; Co-
lumbian Bldg., etc., Ass'n v. Rice, 68 S. C.

236, 47 S. E. 63.

III. TRANSACTIONS DEEMED NOT
USURIOUS.

Higher interest rate on deferred payments
in foreclosure decree.—A foreclosure decree

providing for sale of mortgaged property,

and that deferred payments should bear 8

per cent interest, was not tainted with

usury, within this section as it then read,

as the purchaser could be required to stipu-

late for 8 per cent (now 7 per cent). Inter-

state Bldg., etc., Ass'n v. Powell, 55 S. C.

316. 33 S. E. 355.

Agreement in consideration of extending

time of payment.—An agreement in writ-
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ing, made by a debtor with his creditor,

eight months after maturity of a note on
which 7 per cent interest was reserved, in

consideration of extension of the time of

payment of the note, to pay 10 per cent

interest from its maturity, was valid under
this section which formerly provided that

the legal rate of interest shall be 7 per cent

in the absence of a written agreement for

a higher sum, but the parties may stipulate

in writing for any rate not exceeding 10

per cent. Utley v. Cavender, 31 S. C. 282,

9 S. E. 957.

Purchase of undesirable certificates as

condition to loan.—Where a borrower, as

a condition of loan, was required to pur-

chase at par certificates of deposit in bank
then in course of liquidation, which were
later sold at substantial loss, the transaction

was not usurious under this section and

§ 8-5, the lender not having intended to

exact unlawful interest, but only to unload

an undesirable holding. Keese v. Parnell,

134 S. C. 207, 128 S. E. 172, 132 S. E. 620.

Agreement to terminate contract before

maturity.—Agreement to terminate a con-

tract before maturity, upon payment of the

principal and interest then due and the fur-

ther payment of 2 per cent of the principal,

was not a violation of the usury statutes.

Barringer v. Jefferson Standard Life Ins.

Co., 9 F. Supp. 493.

In Cooke v. Young, 89 S. C. 173, 71 S. E.

837, the court held that where a debtor,

for his own convenience, voluntarily

chooses, before maturity, to pay the amount
of the principal with interest to matu-
rity, according to the terms of the instru-

ment, it is, although tendered and accepted
in advance of the time fixed, nothing more
than the performance of the lawful contract,

and cannot operate to taint the transaction
with usury. Barringer v. Jefferson Standard
Life Ins. Co., 9 F. Supp. 493.

Where mortgagee bid in mortgaged land
for himself, not mortgagor, an assignment
of bid at higher price was actual sale, not
cloak for usurious charge on money lent

mortgagor to comply with bid made in

mortgagor's behalf by mortgagee. Cohen
v. Williams, 164 S. C. 499, 162 S. E. 758.

Mortgagee held entitled to foreclosure of

mortgage and sale of mcrtgaged premises,

as against defendant's claim of usury on
ground that original mortgagee received

part of brokerage fee or commission paid to

loan broker and that interest notes con-
tained provision that if any note was not

paid when due all notes should become im-
mediately due at option of holder. Long
Realty Co. v. Breedin, 175 S. C. 233, 179

S. E. 47.

§ 8-4. Fee authorized in lieu of interest.

Any licensed banker or broker and any corporation authorized by law to

make loans or to purchase or discount bonds, bills, notes or other paper may
loan money or discount bonds, bills, notes or other paper at a rate of interest

authorized by law or in lieu of interest may charge a loan or discount fee of

one dollar on loans or discounts, but not both.

1942 Code § 6739; 1932 Code § 6739; 1931 (37) 113.

Cited in Smith v. Bulman, 197 S. C. 357,

15 S. E. (2d) 635.

§8-5. Usury.

Any person who shall receive or contract to receive as interest any greater

amcwnt than is provided for in § 8-3 shall forfeit all interest and the costs

of the action and such portion of the original debt as shall be due shall be

recovered without interest or costs. When any amount so charged or con-

tracted for has been actually received by such person he shall also forfeit

double the total amount received in respect of interest, to be collected by a

separate action or allowed as a counterclaim in any action brought to recover

the principal sum.

1942 Code § 6740; 1932 Code § 6740; Civ. C. '22 § 3639; Civ. C. '12 § 2519; Civ. C. '02

S 1663; R. S. 1391; 1877 (16) 325; 1882 (18) 35; 1889 (20) 376; 1898 (22) 749.
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I. Definitions and General Consideration.
II. Pleading and Evidence.

III. Application of Section.

Cross References.

As to legal interest rate, see § 8-3. As to who may plead usury, see § 8-7. As to penalty
for violating usury law, see § 8-9.

I. DEFINITIONS AND GENERAL
CONSIDERATION.

Meaning of word "usury."—"Usury" is

the taking of more for the use of money
than is allowed by law. Barringer v. Jef-

ferson Standard Life Ins. Co., 9 F. Supp.
493.

Meaning of "forfeit."—The proper con-
struction of this section and use of the word
"forfeit" is that the first "forfeit" was used
as meaning the loss of a right, or a prohibi-

tion against recovery; while the second "for-

feit" was used in the sense of incurring a

penalty, or to disburse funds as payment for

an offense. Frick Co. v. Tuten. 204 S. C.
226, 29 S. E. (2d) 260.

Meaning of "all interest."
—

"All interest"

in this section means the total of the inter-

est at a legal rate and the illegal overplus.
Frick Co. v. Tuten, 204 S. C. 226, 29 S. E.
(2d) 260.

The first use of the word "receive" in this

section is related to the second use of it,

where reference is made to actual receipt

of illegal interest. Frick Co. v. Tuten, 204
S. C. 226, 29 S. E. (2d) 260.

This section being highly penal must be
strictly construed and the case must be
clearly shown to come within its terms.
Turner v. Interstate Bldg., etc., Ass'n, 47
S. C. 397, 25 S. E. 278; Jones v. Goodwin.
187 S. C. 510, 198 S. E. 36.

Double forfeiture applies only to interest

received.—That part of this section provid-
ing for forfeiture of double the amount re-

ceived applies only to interest paid and
received, and does not entitle a borrower
to recover the penalty for usurious interest

charged, but not paid. Union Mortgage
Banking & Trust Co. v. Hagood. 97 F. 360.

And burden of proof is on plaintiff in

action to recover double amount paid.— In

an action to recover the penalty prescribed
by this section for contracting for and re-

ceiving usurious interest, the burden is on
plaintiff to prove the pavments made. Tate
v. Lenhardt, 110 S. C. 569, 96 S. E. 720.

Usury can only be interposed in an action

for the recovery of the principal debt. Witte
v. Weinberg. 37 S. C. 579, 17 S. F. 681:

Porter v. Jefferies. 40 S. C. 92, 18 S. E. 229;

Lewis v. Dunlap, 112 S. C. 544. 100 S. E.

170; Perry v. .Mabus, 135 S. C. 292, 126 S. E.

487,

Effect of receipt of usurious interest.

—

Receipt of usurious interest on contract

prevents lender from collecting more than
principal sum lent without interest or costs;

but debtor is not entitled to have all pay-
ments of interest applied to principal. But-
ler v. Butler, 62 S. C. 165. 40 S. E. 138:

Bird v. Kendall. 62 S. C. 178. 40 S. E. 142.

Section provides only remedy to recover
usurious interest.—To recover usurious in-

terest, a defendant has only two remedies:

To collect the forfeit in a separate action,

or to interpose a counterclaim in an action

brought to recover the principal sum, in

view of this section. Weaver Piano Co. v.

Curtis, 158 S. C. 117, 155 S. E. 291.

Section covers two cases.—This section

plainly covers the two cases of (1) contract-

ing for usurious interest and (2) receipt of

such interest. Frick Co. v. Tuten, 204 S. C.

226, 29 S. E. (2d) 260.

A plaintiff, suing on a contract not usuri-

ous in its inception, may yet incur the penal-

ty of forfeiture of all interest and costs by
subsequently charging and receiving interest

thereon at a greater rate than allowed by
law. Ehrhardt v. Varn, 51 S. C. 550, 29

S. E. 225.

And provides two penalties.—Under this

section upon contracting for illegal interest,

the usurer forfeits all interest, that which he
may have contracted legally to receive and
the excess as well; and should he actually

receive usurious interest he is made to for-

feit (pay back) double the total amount re-

ceived. Tones v. Godwin, 187 S. C. 510.

19S S. E. 36; Frick Co. v. Tuten, 204 S. C.

226. 29 S. E. (2d) 260.

Section not applicable to foreign contract

under foreign law.—This section is not ap-

plicable to a contract made with a Georpia
building association, enforceable according

to the law of Georgia, which provides i'that

no fines, interest, or premiums paid on loans

in any building and loan association shall

be deemed usurious." Turner v. Interstate

Bldg., etc.. Ass'n, 51 S. C. 33, 27 S. E. 947.

Equitable relief.— Equity will not relieve

against usury unless the borrower offers to

pay amount actually due. Anon. 2 Desaus.

(2 S. C. Eq.) 333; Jones v. Kilgore, 2 Rich.

(19 S. C. Eq.) 63.

For proper venue of action brought under
this section, see All v. British and Ameri-
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can Mort. Co. Ltd., 104 S. C. 239, 88 S. E.

529.

As to when right of action for penalty

accrues, see Stewart v. Fowler, Harper (16

S. C. L.) 403.

As to compound interest as usury, see

Earle v. Owings, 72 S. C. 362, 51 S. E. 980.

As to payments on contracts prior to

1882, see McCown v. McSween, 29 S. C.

130. 7 S. E. 45.

Frior to act of 1830, usurious contracts

were void.—Tor decisions concerning con-
tracts entered into before that date, see

Payne v. Trezevant, 2 Bay (1 S. C. L.) 23;

Solomons v. Jones, 3 Brev. (5 S. C. L.) 54,

1 Treadw. (6 S. C. L.) 144; Moncure v.

Dermott, 13 Peters (38 U. S.) 345, 10 L.

Ed. 193; Magwood v. Duggan, 1 Hill (19

S. C. L.) 182; Bailliard v. LeSeigneur, 1

McMull. (26 S. C. L.) 225; Wilks v. Brum-
mer. 2 McC. (13 S. C. L.) 178; Flemming v.

Mulligan, 2 McC. (13 S. C. L.) 173; Miller

v. Kerr, 1 Bail. (17 S. C. L.) 4; Foltz v.

Mey, 1 Bay (1 S. C. L.) 486; King v. John-
son, 3 McC. (14 S. C. L.) 365; Odell v.

Cook, 2 Bail. (18 S. C. L.) 59.

Applied in Strait v. British, etc., Mtg. Co.,

77 S. C. 367, 57 S. E. 1100.

Quoted in Cohen v. Williams. 164 S. C.

499, 162 S. E. 758.

Cited in Milford v. Milford, 67 S. C. 553,

46 S. E. 479; Schlosburg v. Bluestein, 150

S. C. 311, 148 S. E. 60; Cox v. Harrison, 171

S. C. 445, 172 S. E. 417; Globe Indemnity
Co. v. Cooper Motor Lines, 206 S. C. 154,

33 S. E. (2d) 405.

II. PLEADING AND EVIDENCE.
Usury is an affirmative defense, and must

be pleaded, thus placing the burden of proof
on the defendant. Cohen v. Williams. 164

S. C. 499, 162 S. E. 758. See also, Pelzer

v. Morris, 56 S. C. 88, 34 S. E. 22; Camp-
bell v. Linder, 50 S. C. 169. 27 S. E. 648

Bank v. Miller, 39 S. C. 175, 17 S. E. 592

Ex parte Monteith, 1 S. C. 227; Bird v
Kendall, 62 S. C. 178. 40 S. E. 142; Butler

v. Butler, 62 S. C. 165, 40 S. E. 138. As to

rule under the former statute, see Solomons
v. Tones, 3 Brev. (5 S. C. L.) 54, 1 Treadw.
(6 S. C. L.) 144.

Which is also true as to counterclaim.

—

This section, being a penalty imposed only
by a special statutory provision, can be
enforced only in the mode prescribed, and
as it is therein declared "allowed as a coun-

terclaim to any action brought to recover
the principal sum", a counterclaim in an
action to recover damages for the breach
of a covenant of warranty is properlv ex-

cluded. Porter v. Jefferies, 40 S. C. 92, 18

S. E. 229.

Answer was held sufficient to raise plea

of usury in Harrell v. Parrott, 45 S. C. 611,

23 S. E. 946.

As to requirement of strict proof, see Mof-
fat v. McDowall, 1 McC. (6 S. C. Eq.) 434;

Stock v. Parker, 2 McC. (7 S. C. Eq.) 376.

Parol evidence to prove abandonment of

suit under section.—Parol evidence was held

admissible to show that the abandonment
of suit under this section was a part of the

consideration for the execution of a deed.

Knighton v. Des Portes Mercantile Co., 119

S. C. 340, 112 S. E. 343.

As to circumstantial evidence, see Fulmer
v. Hays, 3 McC. (14 S. C. L.) 256.

III. APPLICATION OF SECTION.

Overpayment by mistake does not war-
rant penalty.—A small overpayment by way
of interest, partly due to miscalculation,

does not warrant a judgment for a statutory

penaltv for usury. Rushton v. Woodham,
68 S. C. 110, 46 S. E. 943; Tate v. Lenhardt,
110 S. C. 569, 96 S. E. 720; Graydon v.

Standard BIdg., etc., Ass'n, 145 S. C. 551,

143 S. E. 259.

But belief in right to collect compound
interest is no defense.—Honest belief by de-
fendant in his legal right to collect com-
pound interest under the terms of a note
cannot avail him as a defense against usurv.

Plyler v. McGee, 76 S. C. 450. 57 S. E. 180.

And lender was not relieved of the legal

consequences of usury on the ground of

mistake, absence of knowledge or intent in

Gilliland v. Phillips, 1 S. C. 152; Thomp-
son v. Nesbit, 2 Rich. (19 S. C. Eq.) 73;

Wilks v. Brummer, 2 McC. (13 S. C. L.)

178: Carolina Sav. Bank v. Parrott, 30 S. C.

61, 8 S. E. 199; Mitchell v. Bailey, 57 S. C.
341, 35 S. E. 581; Plyler v. McGee, 76 S. C.

450, 57 S. E. 180.

Judgment defendant is estopped to affirm

usury.—A suit cannot be maintained under
this section for double the sum of interest

received in excess of lawful interest, where
the only evidence of the receipt of usurious
interest was the receipt of the proceeds of

a judgment and sale in foreclosure, in a suit

on a contract to which the defense of usury
might have been interposed. Rvan v. South-
ern B. & L. Ass'n, 50 S. C. 185, 27 S. E.

618. See also, Pickett v. Pickett, 2 Hill

(11 S. C. Eq.) 470; Fowler v. Henrv, 2 Bail.

(18 S. C. L.) 54; Strait v. British, etc., Co.,

77 S. C. 367, 57 S. E. 1100.

The collection of interest in advance is

lawful provided the written obligation con-
tains a provision permitting it, but in ab-

sence of such provision, collection of inter-

est in advance is not lawful and may violate
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the usury law. Johnson v. Groce, 175 S. C.

312, 179" S. E. 39.

But collection of interest semi-annually

and quarter annually in advance after ma-
turity violates usury law where note pro-

vides only for collection of interest annually

in advance after maturitv. Johnson v.

Groce, 175 S. C. 312, 179 S. E. 39.

Attorney's fees cannot be recovered where
mortgage usurious.—Where a mortgage is

tainted with usury by reason of a 20 per

cent cash commission charged by the lend-

er's agent with the lender's knowledge, the

mortgagee cannot on foreclosure recover

attorney's fees provided for in the mortgage,
since under this section, the lender in such

case is allowed to recover only the sum
actually advanced. Land Mortg. Inv., etc.,

Co. v. Gillam, 49 S. C. 345, 26 S. E. 990, 29

S. E. 203. See also, American Mortg. Co.

v. Woodward, 83 S. C. 521, 65 S. E. 739,

holding that this section restricting, in the

absence of counterclaim, recovery to the

principal sum advanced, does not prevent

the lender recovering the attorney's fee pro-

vided in the mortgage securing the loan.

A conservator-receiver of a bank is liable

in respect of usurious interest collected by
him, but not in respect of usurious interest

collected by the bank before his appoint-
ment. Tohnson v. Groce, 175 S. C. 312, 179
S. E. 39.

Liability under agreement to keep mort-
gaged property insured.—Where a mort-
gagee agrees to keep the property insured
in an amount equal to one-third of the prin-

cipal of the loan, and makes default, and
the property is destroyed, and on foreclos-

ure it appears that the mortgage was usuri-

ous, and that the recovery is limited by this

section to the sum actually advanced, the
mortgagee's liability under the insurance
agreement is one-third of that amount.
Land Mortg. Inv., etc., Co. v. Gillam, 49
S. C. 345, 26 S. E. 990, 29 S. E. 203.

Application of statute of limitations.—The
statute of limitations has no application

where, under this section, recovery is sought
as a counterclaim. Land Mortg. Inv., etc.,

Co. v. Gillam, 49 S. C. 345, 26 S. E. 990,

29 S. E. 203; Allen v. Pettv. 58 S. C. 240,

36 S. E. 586; Earle v. O wings, 72 S. C. 362,

51 S. E. 980.

§ 8-6. Money paid persons other than the lender.

No lender shall be charged with usury under §§ 8-3 or 8-5 by reason of money
paid or agreed to be paid others by the borrower in order to obtain a loan when
the lender neither took nor contracted to take more than lawful interest; pro-

vided, however, that suit may be brought within six months from the date of

such transaction against such other persons as may have charged excessive fees

or excessive commissions and recovery may be had thereon for the excess over

and above a reasonable fee or reasonable commission.

1942 Code § 6741; 1932 Code § 6741; Civ. C. '22 § 3640; 1916 (291 923.

This section does not operate retrospec-

tively.—Citizens' Bank v. Heyward, 135 S.

C. 190, 133 S. E. 709.

It does not repeal preceding section.

—

This section was held not to repeal the pen-
alty for usurv under § 8-5. Citizens' Bank
v. Heyward, 135 S. C. 190, 133 S. E. 709.

As respects imputation of president's

knowledge of usury to bank, the bank was
held benefited by the fraudulent act of the

president in taking 2 per cent additional

interest, in that a borrower was secured for

the bank, making the bank liable under
§ 8-5 for usurv. Citizens' Bank v. Heyward,
135 S. C. 190," 133 S. E. 709.

§ 8-7. Who may plead usury.

The borrower and his heirs, devisees, legatees or personal representative or

any creditor or person having a legal or equitable interest in the estate or assets

of such borrower may plead the benefit of the provisions of § 8-5 as plain-

tiff or defendant and the same shall be effectual at any suit at law or in equity

and any person offending against the same shall be compelled to answer, on

oath, any complaint that may be exhibited against him for the discovery of

any sum of money or things in action, so charged, agreed upon, reserved or
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taken in violation of § 8-5. The provisions of this section and §§ 8-3 and 8-5

shall not apply to contracts made prior to the second day of March, 1898.

1942 Code § 6742; 1932 Code § 6742; Civ. C. '22 § 3641; Civ. C. '12 § 2520; Civ. C. '02

§ 1664; 1877 (16) 325; 1882 (18) 35; 1889 (20) 376; 1898 (22) 749.

Editor's note.—In Barringer v. Jefferson Widow precluded from pleading usury.

—

Standard Life Ins. Co. (1935), 9 F. Supp. Where a widow elects to take dower and
493, the court stated that the application of homestead in the lands of deceased husband,

§ 8-5 to recovery of double the amount of she is precluded from interposing defense

interest paid under a usurious contract or of usury as to her husband's debt since she

exaction was personal and did not survive, does not occupy any position towards the

and cited Garris v. Thomas, 66 S. C. 57, 44 debtor as would entitle her to rely on that

S. E. 374. It is to be noted, however, that defense. Jeffries v. Allen, 29 S. C. 501, 7

the earlier case was concerned with a con- S. E. 828.

tract made prior to the effective date of this Holder of equitable title to land may set

statute and that nowhere in the Federal case up usury in foreclosure of mortgage given

was this section mentioned. For other de- by one holding legal title. Cunningham v.

cisions concerning who could plead usury Cunningham, 81 S. C. 506, 62 S. E. 845.

on contracts made before the effective date May be pleaded by one of several point

of this section, see Turner v. Interstate contractors.—People's Bank v. Jackson, 43

Bldg., etc., Ass'n, 47 S. C. 397, 25 S. E. 278; S. C. 86, 20 S. E. 786.

Allen v. Petty, 58 S. C. 240, 36 S. E. 586; Applied in Cunningham v. Cunningham,
Butler v. Butler, 62 S. C. 165, 40 S. E. 138. 81 S. C. 506, 62 S. E. 845.

§ 8-8. Usury not available to corporations in certain cases.

No corporation shall by way of defense or otherwise avail itself of any of

the provisions of §§ 8-3, 8-5 or 8-7 to avoid or defeat the payment of any interest

which it has agreed upon, allowed or contracted to pay in any issue or sale of its

coupon or registered bonds.

1942 Code § 6743; 1932 Code § 6743; Civ. C. '22 § 3642; Civ. C. '12 § 2521; 1902 (23) 1022.

§ 8-9. Misdemeanor to violate usury law.

Any person who shall knowingly, intentionally and willfully violate the

laws of this State enacted for the purpose of prohibiting the charging, collect-

ing or receiving of usurious interest shall be guilty of a misdemeanor and,

upon conviction thereof in a court of competent jurisdiction, be punishable

by fine or imprisonment or both, in the discretion of the trial judge, within the

limits prescribed by law.

1942 Code § 6743-1; 1932 Code § 1352; 1930 (36) 1386.

Section constitutional. — This section, tection clauses of the State and Federal
when considered in connection with § 30- Constitutions. State v. Riddle, 160 S. C.

203, includes corporations as well as persons 477, 158 S. E. 833.

and is not in conflict with the equal pro-

CHAPTER 2.

State Board of Bank Control.

Sec. Sec.

8-51. Definitions applicable to Title. 8-55. Offices of Board.

8-52. Appointment of members. 8-56. Powers of Board.
8-53. Terms. 8-57. Approval of charters of banks and
8-54. Per diem and mileage. building and loan associations;

branch banks.
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Sec. Sec.

8-58 Examining department; chief exam- 8-60. Report of criminal violation to Board.
iner. 8-61. Initiation of criminal prosecution.

8-59. Compensation of chief examiner and 8-62. Penalties for obstructing examiners.
assistants.

§ 8-51. Definitions applicable to Title.

The State Board of Bank Control is sometimes hereinafter referred to in

this Title as "the Board."

Except when otherwise specifically provided the term "bank" as used in

this Title shall be construed to include cash depositories and all institutions

doing any kind of banking business and the term "building and loan association"

as used in this Title shall be construed to include all institutions doing any kind

of building and loan business.

1942 Code § 7829; 1936 (39) 1484.

Constitutionality.—The Board of Bank Zimmerman v. State Board of Bank Con-
Control Act of 1936 is not unconstitutional. trol, 194 S. C. 518, 8 S. E. (2d) 359.

§ 8-52. Appointment of members.

The State Board of Bank Control shall be composed of five members, one

of whom shall be the State Treasurer as an ex-officio member, who shall be

chairman. The remaining four members shall be appointed by the Governor.

.1 \ Two shall be engaged in commercial banking and recommended by the State

j y\ Bankers' Association, one shall be engaged in the building and loan associa-

tion business and recommended by said bankers' association and one shall

be in the cash depositories business and recommended by the representatives

of the cash depositories affiliated with the State Bankers' Association.

1942 Code § 7829; 1936 (39) 1484.

§8-53. Terms.

The Governor originally having appointed four members of the Board,

one to serve for the term of one year, one for the term of two years, one for

the term of three years and one for the term of four years, the successors of

the present members, upon the expiration of their respective terms of office,

shall be appointed for a term of four years and until their successors are ap-

pointed and have qualified. All vacancies shall be filled in the same manner as

regular appointments.

1942 Code § 7829; 1936 (39) 1484.

§ 8-54. Per diem and mileage.

The members of the Board shall receive a per diem (which shall not be paid

to the State Treasurer) not exceeding forty days per annum. In addition they

shall be paid their actual necessary travelling and subsistence expenses in-

curred in the discharge of their duties.

1942 Code §7829; 1936 (39) 1484; 1951 (47) 506.

§8-55. Offices of Board.

The office space occupied by the Board shall be in one of the State office

buildings if the same is available.

1942 Code § 7829-6; 1936 (39) 1484.
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§ 8-56. Powers of Board.

The Board may supervise all banks and building and loan associations and

provide regulations and instructions for the direction, control and protection

of all such institutions, the conservation of their assets and the liquidation

thereof, as may be necessary or proper to effectuate the purposes of this Title.

1942 Code §§7829-1, 7830; 1936 (39) 14S4 ; 1937 (40) 218; 1950 (46) 2362; 1951 (47) 783.

Cross reference.—For rules and regula- merman v. State Board of Bank Control, 194

tions promulgated under authority of this S. C. 518, 8 S. E. (2d) 359.

section, see Rules and Regulations, Bank Power to fix attorney's fees.—The State

Control Board, in Volume 7 of this Code. Board of Bank Control has exclusive juris-

The State Board of Bank Control is a diction in the first instance in fixing and
special administrative body of limited juris- limiting attorneys' fees, and may not be de-

diction. Ex parte Miller, 191 S. C. 260, 1 feated or subverted by any party in interest

S. E. (2d) 512. by resort to the courts, unless such Board
With general supervisory powers of banks has refused to act, or has acted in such a

and building and loan associations.—Ex way as results in an abuse of discretion.

parte Miller, 191 S. C. 260, 1 S. E. (2d) 512. Zimmerman v. State Board of Bank Con-
And it is empowered to supervise and trol, 194 S. C. 518, 8 S. E. (2d) 359. quoting

control liquidation of the financial institu- Dunlap v. Zimmerman et al., 188 S. C. 322,

tions of this state. Zimmerman v. State 199 S. E. 296.

Board of Bank Control, 194 S. C. 518, 8 S. Conservator is not an equity receiver.

—

E. (2d) 359. The fact that the law authorizes a conserva-

Powers created by prior acts.—The pres- tor to apply to the court in certain cases for

ent Board of Bank Control has succeeded instruction does not make him an equity

to the powers and duties vested first in the receiver or in any wise divest the power of

Governor acting with the State Board of the Board to supervise and control the liqui-

Bank Control under the Acts of 1933 as well dation. Zimmerman v. State Board of Bank
as the authority and duties conferred on Control, 194 S. C. 518, 8 S. E. (2d) 359.

the Board created by the Act of 1934. Zim-

§8-57. Approval of charters of banks and building and loan associations;

branch banks. »

No bank or building and loan association shall be granted a charter by the

Secretary of State unless and until the Board has approved the application

therefor in writing. No branch bank shall be established without the approval

in writing of the Board. Before any such application for the incorporation

of a bank or building and loan association or the establishment of a branch

bank shall be approved, the Board shall make an investigation to determine

whether or not the applicants have complied with all the provisions of law,

whether, in the judgment of the Board, they are qualified to operate such an

institution and whether the establishment of such bank or building and loan

association or of such branch bank would serve the public interest, taking

into consideration local circumstances and conditions at the place where such

bank, building and loan association or branch bank proposes to do business.

1942 Code § 7829-2; 1936 (39) 1484.

§ 8-58. Examining department ; chief examiner.

The Board shall set up an examining department, appointing a chief bank

examiner in charge with such assistants, to be appointed by him subject to

the consent of the Board, as may be necessary to perform the duties inci-

dental to the work of the Board. The term of office of the chief bank exam-

iner and his assistants shall be at the pleasure of the Board.

1942 Code § 7829-3; 1936 (39) 1484.
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§ 8-59. Compensation of chief examiner and assistants.

The salaries of the chief bank examiner and his assistants shall be fixed

by the Board ;
provided, that the salary of the chief bank examiner shall not

exceed the sum of three thousand six hundred dollars per annum, plus nec-

essary travel and subsistence expenses.

1942 Code § 7829-4; 1936 (39) 1484.

§ 8-60. Report of criminal violation to Board.

When in the exercise by the Board through its examining department of

its powers of supervision over banks, banking institutions, building and loan

associations, cash depositories and all institutions doing any kind of banking

or building and loan business there shall be found any apparent criminal

violation of any statute of this State or of any rule or regulation of the Board,

the chief bank examiner shall file with the Board a written report of such

apparent criminal violations.

1942 Code § 7829-12; 1937 (40) 219.

§ 8-61. Initiation of criminal prosecution.

The report shall be considered by the Board at its next meeting and should

the Board conclude that the matters covered in such report of the chief bank

examiner do constitute an apparent violation of existing statutes or rules or

regulations of the Board, then the Board may direct the chief bank exam-

iner to file a detailed written report of such apparent criminal violations of

shall, upon conviction, be guilty of a misdemeanor and shall be subject to

imprisonment for not more than one year or to a fine of not more than one

thousand dollars, or both, in the discretion of the court.

1942 Code § 7829-12; 1937 (40) 219.

§ 8-62. Penalties for obstructing examiners.

Any person who obstructs or interferes with the chief bank examiner or

any of his assistants or agents in any way in the performance of his duties

for the county in which the apparent criminal violations were committed

or direct the chief bank examiner to make affidavit before a magistrate and

violations with the solicitor for the judicial circuit in which the county in

obtain a warrant; provided, that the said Board may direct the chief bank ex-

aminer to file a copy of the detailed written report of the apparent criminal

existing statutes or rules or regulations of the Board with the grand jury

which the apparent criminal violations were committed is located.

1942 Code § 7874-4; 1941 (42) 46.
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CHAPTER 3.

Banks and Banking.*

Article 1.

General Provisions.

Sec.

8-101. Use of "bank" or "banking" by
others than banking institutions.

8-102. Provisions not applicable to national

banks.
8-103. Parts of bank charters repealed.

8-103.1. Shares of stock requisite for eligi-

bility of bank director.

8-104. Officers and employees to be bonded.
8-105. Blank.

8-106. Branch bank to identify itself.

8-107. License fees of foreign banking asso-

ciations.

8-108 False statements concerning sol-

vency of banks.

8-109. Bank official furnishing false certifi-

cate to Comptroller General.
8-110. Penalties.

Article 2.

Conversion of National into State
Bank; Consolidation or

Merger.

8-121. National bank may become state

bank; procedure.

8-122. When existence of state bank com-
mences.

8-123. Transfers of assets, etc., of such
bank.

8-124. Directors and organization.
8-125. Consolidation or merger of banks

and trust companies.

8-126. Effect of such consolidation.

Article 3.

Certain Powers.

8-131. General powers of banking corpora-
tion.

8-132. Acceptance of drafts and bills of ex-

change.

8-133. Directors may make bylaws.
8-134. Other powers of directors.

8-135. Association with national reserve

association.

Article 4.

Capital and Capital Stock.

Sec.

8-141. Capital stock subscribed to be paid
for in cash.

8-142. Additional ten per cent of capital to

be paid in.

8-143. Recovery of penalties and unpaid
stock subscriptions.

8-144. Minimum capital stock requirements.
8-145. Capital and surplus required for

branch banks.
8-146. Paid-in capital must meet Federal

Deposit Insurance Corporation re-

quirements.
8-147. Same; exceptions for transfer of ex-

isting charter.

8-148. Issue of preferred stock.

8-149. Preferred stock not valid until fully

paid for.

8-150. Preferred stock included in capital.

8-151. Issue of capital notes or debentures.

8-152. Such notes included in capital.

8-153. Prerequisite of retirement of such
obligations.

8-154. Earnings set aside for surplus; re-

serve against deposits.

Article 5.

Blank.

Article 6.

Deposits.

8-171. Payment of deposits made in name of

two persons.

8-172. Receipt of deposits after knowledge
of insolvency.

8-173. Transfer of certificate of deposit.

8-174. Duplicate for lost time certificate of

deposit, etc.

8-175. Same; for other certificate of deposit.

8-176. Drawing and uttering fraudulent

check.

8-177. Prima facie evidence of such fraud.

8-178. Penalty; jurisdiction of magistrate.

Article 7.

Collections by Banks.

8-181. Definitions.

* As to constitutional provision against incorporating a banking institution by special

law, see S. C. Const., Art. 3, § 34. As to classes of directors which banking corporations

may have, see § 12-352. As to non-user of charter for five years a forfeiture, see § 12-624.

As to income tax on banks, see §§ 65-401 to 65-406. As to tax returns of banks generally,

see § 65-65. As to tax returns of bank incorporated in this State with branches in more
than one county, see § 65-1722.
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Sec.

8-182. Bank is agent for collection.

8-183. Relationship when revocable credit

withdrawn.
8-184. Credit provisional.

8-185. Effect of endorsement for deposit.

8-186. Effect of endorsement "pay any bank
or banker."

8-187. Items payable to bearer or endorsed
in blank or specially.

8-188. Duty of bank as collecting agent.

8-189. Rules of ordinary care in forwarding
and presentment.

8-190. Items received through the mail.

8-191. Items lost in transit.

8-192. Medium of payment.
8-193. Medium of remittance.

8-194. Election to treat items presented by
mail as dishonored.

8-195. Notice of dishonor of items present-

ed by mail.

8-196. Return of item by bank failing.

8-197. Item charged depositor by failed

bank but not paid.

8-198. Failure after collection but prior to

remittance.

8-199. Cases not provided for in article.

8-200. Uniformity of interpretation.

Article 8.

Credits Payable Through Credit-

ing Bank.

8-211. Revocation of credit on non-immedi-
ate counter payment demand items.

8-212. When credit deemed revoked.
8-213. Credit or refund of revoked item.

8-214. Definitions and assumptions.
8-215. Variation of article by agreement.

Article 9.

Loans and Investments.

8-221. General power to make loans.

8-222. Loans on real estate.

8-223. Personal or instalment loans.

8-224. When restrictions not applicable or

maturities extended.
8-225. Maximum amounts of loans.

8-226. Same: exceptions for certain loans

secured by shipping documents, etc.

8-227. Same; another maximum.
8-228. Limitations on loans to directors and

officers.

8-229. Penalty for improper borrowing by
directors or officers.

8-230. Investigation of security of ware-
house receipts.

8-231. What discounts not money borrowed.
8-232. Interest industrial banks may charge.

8-233. Interest rate on instalment loans.

8-234. Maximum investment in mortgages

8-235. No loan on or purchase of bank's
own stock.

8-236. Investment of funds in savings and
loan associations, etc.

8-237. Investment in farm loan bonds; ac-

countability for interest thereon.

Article 10.

Acting as Fiduciary.

8-241. General authority so to do.

8-242- Bonds of such fiduciary.

8-243. Capital stock security for fiduciary

obligations.

8-244. Papers executed by authorized officer.

Article 11.

Periodical Statements and
Examinations.

8-251. Examination of banks.
8-252. Same; including cash depositories;

fees.

8-253. Examination of building and loan

associations; fees.

8-254. Federal examinations.
8-255. Reports and examinations.
8-256. Directors to review reports of exami-

nations.

8-257. Form of notice to cashier.

8-258. Form of report to State Board.
8-259. Report of condition.

8-260. Failure to publish report.

8-261. Statements from branch banks re-

quired.

8-262. Publishing statements by banks.

8-263. Statement sent to Board; failure to

report.

Article 12.

Relationships with Federal Deposit
Insurance Corporation.

8-271. "Banking institution" defined.

8-272. Contracts, etc., witli Federal Deposit

Insurance Corporation.
8-273. Federal Deposit Insurance Corpora-

tion as receiver or liquidator.

8-274. Assets pass to Federal Deposit In-

surance Corporation on appoint-

ment.

8-275. Federal Deposit Insurance Corpora-
tion subrogated to rights of de-

positors paid by it.

8-276. Closed institutions may borrow or

sell assets to Federal Deposit In-

surance Corporation.

Article 13.

Management by Conservators.

8-281 Definition.
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Sec.

8-282. Appointment of conservator of a

bank.
8-283. Federal Deposit Insurance Corpora-

tion as conservator.

8-284. Persons who may not be conserva-
tors.

8-285. Powers of such conservator and
rights of other persons.

8-286. Expenses of conservator; attorney.

8-287. Withdrawal of deposits or payment
of creditors.

8-288. Receipt of deposits.

8-289. When conservators may borrow to

pay dividends or to reopen.
8-290. Termination of conservatorship.

8-291. Reorganization of any such bank.
8-292. Publication of notice of reorganiza-

tion.

8-293. Effect of such reorganization.

8-294. Segregation of deposits, etc., not re-

quired after reorganization.

8-295. Liquidation by conservator.

8-296. Section 8-295 not applicable to cer-

tain banks.

Article 14.

Other Methods of Liquidation.

8-301. Appointment of debtor of bank as re-

ceiver, etc.

Sec.

8-302.

8-303.

8-304.

8-305.

8-306.

8-307.

8-30S.

8-309.

8-310.

Blank.

Blank.
Receivers may pledge or sell securi-

ties, etc., to pay dividends or debts.

Disposition of assets of certain banks
in receivership.

Claims not allowable in liquidation.

Disposition of check when depositor
cannot be located.

Receivers to file report every six

months.

Compensation of receivers.

Compensation of attorneys.

Article 15.

Reorganization of Insolvent Banks.

8-311. Reorganization of banks adjudged
insolvent.

8-312. How claims may be affected by re-

organization plan.

8-313. Parties to proceeding.

8-314. Petition and order for creditors'

meeting.

8-315. Notice of meeting.

8-316. Adoption of plan; quorum and vote

required; no appeal.

8-317. Reopening of bank in hands of State

Board; agreement of fiduciaries.

Article 1.

General Provisions.

§ 8-101. Use of "bank" or "banking" by others than banking institutions.

No person in this State shall use the word "bank" or "banking" in connec-

tion with any business, calling or pursuit other than a legalized incorporated

banking institution. Any person violating the provisions of this section

shall be subject to a fine of not less than one thousand dollars and not more

than ten thousand dollars and to imprisonment for not exceeding ten years

nor less than one year, in the discretion of the court.

1942 Code § 7830-1; 1932 Code § 1345; Cr. C. '22 § 235; 1913 (28) 107.

Cross reference.—As to definition of

term "bank," see § 8-51.

§ 8-102. Provisions not applicable to national banks.

Nothing contained in §§ 8-103, 8-104 to 8-106, 8-131 to 8-135, 8-143, 8-154, 8-

172, 8-221 to 8-228, 8-230, 8-231, 8-234, 8-241 to 8-244 and 8-259 to 8-263 shall

apply to any national bank.

1942 Code §7865; 1932 Code §7861; Civ. C. '22 §3991; Civ. C. '12 §2653; 1906 (25)

103; 1911 (27) 4.

§ 8-103. Parts of bank charters repealed.

All parts of acts of incorporation granted to banking corporations repug-

nant to the provisions of §§ 8-221 to 8-224 are repealed.
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1942 Code § 7855; 1932 Code § 7842; Civ. C. '22 § 3976; Civ. C. '12 § 2641; Civ. C. '02

§ 1765; G. S. 1351; R. S. 1463; 1817 (8) 36.

§ 8-103.1. Shares of stock requisite for eligibility of bank director.

No stockholder in any corporation organized under the provisions of chapter

2 of Title 12 for banking purposes shall be eligible to election as a director,

manager or trustee who is not the owner of at least ten shares of stock in the

corporation. However, no stockholder shall be elected as director of a cor-

portion organized for banking purposes unless he shall own, at the time of his

election and at all times thereafter, unencumbered and unpledged shares of

stock to the par value of five hundred dollars.

1942 Code § 7748; 1932 Code § 7748; Civ. C. '22 § 4322; Civ. C. '12 § 2853; Civ. C. '02 § 1896;

1896 (22) 99; 1926 (34) 1729.

§ 8-104. Officers and employees to be bonded.

All active officials and employees of any state bank shall be bonded. The
bonds shall be held by a director or an inactive official.

1942 Code § 7850; 1932 Code §§ 1351, 7831; Civ. C. '22 § 3973; Civ. C. '12 § 2638; Civ.

C. '02 § 1762; G. S. 1348; R. S. 223, 1460; Cr. C. '22 § 241; Cr. C. '12 § 346; Cr. C. '02 § 259;

1877 (16) 232; 1923 (33) 156.

§ 8-105. Blank.

§ 8-106. Branch bank to identify itself.

Every branch bank shall indicate on its stationery, checks, drafts, notes,

signs, advertisements and publications that it is a branch bank and show
the name and place of business of the parent bank.

1942 Code § 7868; 1932 Code § 7851; Civ. C. '22 § 3984; Civ. C. '12 § 2647; 1911 (27) 4;

1920 (31) 739; 1923 (33) 191; 1933 (38) 296; 1936 (39) 1484.

§ 8-107. License fees of foreign banking associations.

Every foreign banking association and every other person doing a like

business, not incorporated under the laws of this State, except national banks,

shall, before transacting any business in this State, pay an annual license fee

of one hundred dollars to the Insurance Commissioner on or before the thirty-

first day of March in each year, to be deposited by him in the State Treasury.

1948 (45) 1734.

§ 8-108. False statements concerning solvency of bank.

Any person who shall falsely and wilfully and with intent to injure circu-

late any report or make any false oral statement as to the assets or liabilities

of any bank in this State, its solvency or ability to meet its obligations or

its soundness or who shall make any other false oral statement calculated to

affect the credit or standing of such a bank or to cast suspicion upon its sol-

vency, soundness or ability to meet its deposits or other obligations in due

course shall be guilty of a misdemeanor and upon conviction thereof shall

be fined not less than one hundred dollars nor more than five hundred dol-

lars or be imprisoned for not more than one year, or both, in the discretion

of the court.

1942 Code § 7874-3; 1932 Code § 1230; 1922 (32) 773.
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§ 8-109. Bank official furnishing false certificate to Comptroller General.

Whenever an officer of any bank engaged in business in this State shall

be called upon by the Comptroller General or any of his clerks or agents for

a certificate of the amount of cash on deposit to the credit of any public of-

ficer for use in settlements with such public officer and shall wilfully and

knowingly give a false certificate or statement he shall be guilty of a mis-

demeanor and, upon conviction, shall be punished by a fine of not less than

one hundred dollars nor more than five hundred dollars or by imprisonment

for not more than six months nor less than three months, in the discretion of

the court.

1942 Code § 7852; 1932 Code § 1252; Cr. C. '22 § 147; Cr. C. '12 § 297; 1910 (26) 566.

Cited: Dunbar v. Fant, 174 S. C. 49, 176

S. E. 866.

§8-110. Penalties.

Any violation of the provisions of §§ 8-56, 8-57, 8-251 to 8-253, 8-281 to 8-288

and 8-290 to 8-296 or of any of the duly promulgated rules and regulations

issued by the Board under the authority of any of said sections shall constitute

a misdemeanor and shall be punishable by a fine of not exceeding five thousand

dollars or by imprisonment not exceeding one year, or both.

1942 Code § 7829-10; 1936 (39) 1484.

Article 2.

Conversion of National into State Bank; Consolidation or Merger.

§ 8-121. National bank may become state bank ; procedure.

Any banking corporation organized under the laws of the United States

and doing business in this State may become an incorporated bank of this

State with all the powers and subject to all the obligations and duties of banks

incorporated under the laws of this State, provided such banking corpora-

tion has authority by virtue of the laws of the United States to dissolve its

organization as a national banking corporation.

A national banking corporation desiring to become such an incorporated

bank under the laws of this State shall proceed in the following manner:

(1) It shall take such action in the manner prescribed or authorized by
the laws of the United States as shall make its dissolution as a national bank-

ing corporation effective at a specified future date ; and

(2) A majority of its directors shall thereafter and before the time when
its dissolution becomes effective execute under their hands and seals in dupli-

cate, upon the authority of a resolution adopted by the owners of at least two-

thirds of its capital stock at a meeting held after ten days' notice thereof given

to each stockholder by registered mail, a certificate setting forth the following

facts

:

(a) Its name and place of business as a national banking association and

the name that it proposes to use as its corporate name after becoming a

banking corporation under the laws of this State ;

(b) The amount of its capital stock and the number of shares into which

it is divided and the par value of each ;
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(c) The names of its directors and of its officers at the date of its disso-

lution as a national bank and who will constitute its directors and officers

as a state bank ; and

(d) The date upon which its dissolution as a national banking' associa-

tion shall become effective and upon which date it shall commence business

as a bank under the laws of this State.

Such certificate in duplicate shall be thereupon lodged with the Secretary

of State, who shall endorse on the certificate in duplicate the date of the filing

of the same in his office. One duplicate of the certificate shall be filed in the

office of the Secretary of State and the other so endorsed shall be issued to the

bank and be recorded in the office of the register of mesne conveyances in the

county in which the principal place of business of the bank is located.

1942 Code § 7866; 1932 Code § 7834; 1926 (34) 945.

§ 8-122. When existence of state bank commences.

After the issuance of such certificate by the Secretary of State and the

payment to him of the same fees as would be payable for the incorporation

of a bank under the laws of this State with a similar capital stock, the cor-

porate existence of such bank as a state bank shall begin as soon as its dis-

solution as a national banking corporation becomes effective.

1942 Code § 7866; 1932 Code § 7834; 1926 (34) 945.

§ 8-123. Transfer of assets, etc., of such bank.

At the time the corporate existence of such state bank begins all the prop-

erty of the former national banking corporation, including all its right, title

and interest in and to all property of whatsoever kind, whether real, per-

sonal or mixed, and things in action and every right, privilege, interest and
asset of any conceivable value or benefit then existing, belonging or apper-

taining to it or which would inure to it shall immediately by act of law and
without any conveyance or transfer and without any further act or deed be

vested in and become the property of such state bank, which shall have,

hold and enjoy the same in its own right as fully and to the same extent as

the same was possessed, held and enjoyed by the national banking corpora-

tion. The state bank shall be deemed to be a continuation of the entity and

of the identity of the national banking corporation operating under and pur-

suant to the laws of this State and all the rights, obligations and relations

of the national banking corporation to or in respect to any person, estate, cred-

itor, depositor, trustee or beneficiary of any trust and in or in respect to any

executorship or trusteeship or other trust or fiduciary function shall remain

unimpaired and such state bank, as of said beginning of its corporate exist-

ence, shall by operation of this section succeed to all such rights, obligations,

relations and trust and the duties and liabilities connected therewith and

shall execute and perform each and every such trust or relation in the same

manner as if such state bank had itself assumed the trust or relation, includ-

ing the obligations and liabilities connected therewith. If such national bank-

ing corporation is acting as administrator, co-administrator, executor, co-

executor or co-trustee of or in respect to any estate or trust being adminis-
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tered under the laws of this State such relation, as well as any other similar

fiduciary relation, and all rights, privileges, duties and obligations connected

therewith shall remain unimpaired and shall continue into and in the state

bank, from and as of the beginning of its corporate existence, irrespective of

the date when such relation may have been created or established and irre-

spective of the date of any trust agreement relating thereto or the date

of the death of any testator or decedent whose estate is being so administered.

Neither the act of the national banking corporation, under § 8-121 in fixing

the date of or providing for its liquidation or dissolution, nor its liquidation

or dissolution under the national banking laws, nor any other thing done

in connection with the change from a national to a state bank shall, in re-

spect to any such executorship, trusteeship or similar fiduciary relation, be

deemed to be or to effect, under the laws of this State, a renunciation or revo-

cation of any letters of administration or letters testamentary to such rela-

tion, nor a removal or resignation for any such executorship or trusteeship,

nor shall the same be deemed to be of the same effect as if the executor or

trustee had died or otherwise become incompetent to act.

1942 Code § 7866; 1932 Code § 7834; 1926 (34) 945.

Trust fund investments.—This section en- Conversion of state bank into national

abling trustee bank, changing from national bank.—This and other like statutes provid-

to state bank, to continue administering ing for the continuance of fiduciary powers

trust, did not give bank power to change in cases of consolidation of corporations,

investment of trust funds. Bass v. Adams. merger of a state bank with a national bank

163 S. C. 381 161 S. E. 697. an^ conversion of a national bank into a

state bank indicate that the General Assem-
Trust estate did not become part of stock bly has ,aid down a po]icy jn the Stat£ for

of new bank subsequently becoming insol- the cc,nt jnuance of trust powers: so in the
vent, formed by merger of trustee bank, so case of a convers j n of a state bank into a
as to make estate liable as stockholder national bank the Supreme Court held this
where change of investment of trust funds policy applicable in the absence of any State
was not made in manner prescribed by will or Federal statute expressly governing the
of settlor. Bass v. Adams, 163 S. C. 381, situation. Citizens & Southern Nat. Bank
161 S. E. 697. of South Carolina v. Conner, 195 S. C. 203,

11 S. E. (2d) 271.

§ 8-124. Directors and organization.

The directors and officers of the national banking corporation in office at

the time of its dissolution shall be the directors and officers of the bank cre-

ated in pursuance hereof until the first annual election of directors and officers

thereafter and may take all necessary measures to perfect its organization and

to adopt such bylaws and regulations concerning its business and manage-
ment as may be proper and not inconsistent with law.

1942 Code § 7866; 1932 Code § 7834; 1926 (34) 945.

§ 8-125. Consolidation or merger of banks and trust companies.

Any bank or trust company incorporated under the laws of this State may
be merged or consolidated with any national banking association under the

charter of such national banking association or under a new charter issued

as may be lawfully agreed upon or may be merged with or consolidated

with any other bank or trust company organized under the laws of this
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State; provided, that the laws of this State governing the consolidation of

state banks and trust companies shall first be complied with as to the con-

solidation of such bank or trust company.

1942 Code § 7867; 1932 Code § 7876; 1930 (36) 1345.

§ 8-126. Effect of such consolidation.

When such consolidation shall have been effected and approved as pro-

vided by law, all the rights, franchises and interests of such bank or trust

company so consolidated with the national banking association or state bank
or trust company in and to every species of property, real, personal and

mixed, and choses in action thereto belonging shall be deemed to be trans-

ferred to and vested in such national banking association or in such state

bank or trust company into which it is consolidated, without any deed or

any other transfer and the consolidated national banking association or con-

solidated state bank or trust company shall hold and enjoy the same and

all rights of property, franchise and interests or in any other fiduciary ca-

pacity in the same manner and to the same extent as was held and enjoyed

by such bank or trust company so consolidated. In case of such consolida-

tion the rights of creditors of such bank or trust company shall be preserved

unimpaired and all lawful debts and liabilities of such bank or trust company
shall be deemed to have been assumed by such consolidated national banking

association or such consolidated state bank or trust company.

1942 Code § 7867; 1932 Code § 7876; 1930 (36) 1345.

Conversion of state bank into national for the continuance of trust powers; so in

bank.—This and other like statutes provid- the case of a conversion of a state bank
ing for the continuance of fiduciary powers into a national bank the Supreme Court
in cases of consolidation of corporations, held this policy applicable in the absence

merger of a state bank with a national bank of any state or Federal statute expressly

and conversion of a national bank into a governing the situation. Citizens & South-

state bank indicate that the General As- ern Nat. Bank of South Carolina v. Conner,

sembly has laid down a policy in the state 195 S. C. 203, 11 S. E. (2d) 271.

Article 3.

Certain Powers.

§ 8-131. General powers of banking corporation.

Every banking corporation may:

(1) Receive and pay out of the lawful currency of the country;

(2) Deal in exchange, gold and silver coin, bullion, uncurrent paper, pub-

lic and other securities and stocks of other corporations ;

(3) Purchase and hold such real estate and personal property as (a) may be

conveyed to it to secure debts to the corporation, (b) may be sold under ex-

ecution to satisfy debts due in whole or in part to the corporation or (c) may
be deemed necessary or convenient for the transaction of its business and

may sell and dispose of the same at pleasure
;

(4) Discount notes, bills of exchange, bonds and other evidences of debt

and lend money on such terms as may be agreed on, subject to the usury

laws of the State;
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(5) Receive on deposit moneys on such terms as may be agreed on with

the depositor and issue certificates therefor, negotiable or assignable in such

way as may be stipulated in the same;

(6) Sue and be sued and plead and be impleaded in any court of this State;

(7) Adopt and vise a corporate seal and alter the same at its pleasure ; and

(8) Adopt all such bylaws for the general management and direction

of the business and affairs of the corporation, not inconsistent with the laws

of the United States and of this State, as may be deemed proper and add

to, alter or amend the same from time to time as may be desired

;

And shall have generally all the rights, powers and privileges in law inci-

dent or appertaining to such corporations.

1942 Code § 7843; 1932 Code § 7862; Civ. C. '22 § 3992; Civ. C. '12 § 2654; Civ. C. '02

§ 1774; R. S. 1538; 1887 (19) 860; 1913 (28) 37; 1919 (31) 41.

Cross reference.—As to maximum tors, a state bank, whether solvent or insol-

amounts of loans, see §§ 8-225 to 8-227. vent, may, in absence of fraud, pledge its

State bank may pledge assets for payment assets for payment of contemporaneous or
of deposits.—Under this section permitting future deposits of public or private funds,

state banks to receive deposits under such Temple v. McKay, 172 S. C. 305, 174 S. E.
terms as may be agreed upon with deposi- 23.

§ 8-132. Acceptance of drafts and bills of exchange.

Every such banking corporation may accept drafts or bills of exchange

drawn upon it having not more than six months sight to run,- exclusive of

grace, which (a) grow nut of transactions involving the importation or ex-

portation of goods or the domestic shipment of goods, provided shipping

documents conveying or securing title are attached at the time of accept-

ance, or (b) are secured at the time of acceptance by a warehouse receipt or

other such document conveying or securing title covering readily market-

able staples. No such banking corporation shall accept, whether in a for-

eign or domestic transaction, for any one person, company, firm or corpora-

tion, an amount equal at any one time in the aggregate to more than ten per

cent of its paid-up and unimpaired capital stock and surplus, unless the bank-

ing corporation is secured either by attached documents or by some other

actual security arising out of the same transaction as the acceptance. And
no banking corporation shall accept such bills to an amount equal at an)'

time in the aggregate to more than one-half of its paid-up and unimpaired

capital stock and surplus. But the chief bank examiner, under such gen-

eral regulations as he may prescribe which shall apply to all banking cor-

porations alike regardless of the amount of capital stock and surplus, may
authorize any banking corporation to accept such bills to an amount not

exceeding at any time in the aggregate one hundred per cent of its paid-

up and unimpaired capital stock and surplus.

1942 Code § 7843; 1932 Code § 7862; Civ. C. '22 § 3992; Civ. C. '12 § 2654; Civ. C. '02

§ 1774; R. S. 1538; 1887 (19) 860; 1913 (28) 37; 1919 (31) 41.

Cross reference.—As to maximum
amounts of loans, see §§ 8-225 to 8-227.

§8-133. Directors may make bylaws.

The directors of any bank may make and change bylaws, not inconsistent
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with law, regulating the manner in which the stock of the bank shall be

transferred, its directors elected or appointed, its property transferred, its

general business conducted and the privileges granted to it by law exer-

cised and enjoyed.

1942 Code § 7845; 1932 Code § 7874; Civ. C. '22 § 4001; Civ. C. '12 § 2663; Civ. C. '02

§ 1778; R. S. 1541; 1885 (19) 214.

§ 8-134. Other powers of directors.

The directors may:

(1) Appoint all necessary officers and employees of the corporation, fix

their compensation and take security for the faithful discharge of their re-

spective duties

;

(2) Prescribe the manner of paying for the stock of the corporation and

the transfer thereof ; and

(3) Prescribe from time to time such penalties for the nonpayment of

subscriptions to the capital stock of the corporation as they may deem proper.

1942 Code § 7845; 1932 Code § 7874; Civ. C. '22 § 4001; Civ. C. '12 § 2663; Civ. C. '02

§ 1778; R. S. 1541; 1885 (19) 214.

§ 8-135. Association with national reserve association.

Any bank, banking association or trust company chartered and engaged

in the banking business under the laws of this State may associate itself with

any national reserve association of the United States or any branch thereof

under any law enacted by the Congress of the United States and may invest

such part of its capital or surplus therein as may be necessary to acquire and

preserve its membership in such association.

1942 Code § 7842; 1932 Code § 7875; Civ. C. '22 § 4002; 1914 (28) 588.

Article 4.

Capital and Capita! Stock.

§ 8-141. Capital stock subscribed to be paid for in cash.

No bank shall be organized as a banking corporation or company under the

laws of this State to which shall not have been paid, in full in cash, at the time

of its application for a charter, all the capital stock proposed to be issued by

the bank. Notes of stockholders, and other notes and mortgages on property,

real, personal or mixed, shall not be considered and accepted as cash in pay-

ment for initial shares of capital stock of any bank.

1942 Code § 7831; 1932 Code § 7835; 1926 (34) 953; 1928 (35) 1301; 1936 (39) 1484.

§ 8-142. Additional ten per cent of capital to be paid in.

In addition to full payment for the capital stock proposed to be issued, the

applicants for a charter for a banking corporation or company shall furnish

satisfactory evidence to the State Board of Bank Control that an additional

sum of ten per cent of the proposed capital of the bank is in hand and avail-

able for the purpose of defraying all organization expenses. The fees to

be collected by the State shall be included within the meaning of the term

organization expenses.

1942 Code § 7831; 1932 Code § 7835; 1926 (34) 953; 1928 (35) 1301; 1936 (39) 1484.
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§ 8-143. Recovery of penalties and unpaid stock subscriptions.

The penalties for the nonpayment of any stock subscriptions as prescribed

in § 8-134, together with any unpaid installments on such subscriptions, may
be recovered in any court having jurisdiction of the aggregate amount so due

or the stock may be sold for cash after twenty days' notice advertised in the

nearest newspaper. If at any such sale the sum bid should not be sufficient

to satisfy and discharge the amount so due, together with the cost and

charges incident to such sale, the subscriber in default shall be liable for any

deficiency and the same may be recovered in the name of the corporation in

any court having jurisdiction.

1942 Code § 7845; 1932 Code § 7874; Civ. C. "22 § 4001; Civ. C. '12 § 2663; Civ. C. '02

§ 1778; R. S. 1541; 1885 (19) 214.

§ 8-144. Minimum capital stock requirements.

Every banking company or corporation hereafter organized shall have a

minimum capital stock as follows:

(1) In cities, towns and unincorporated communities having a population of

three thousand or less a minimum of twenty-five thousand dollars
;

(2) In cities, towns and unincorporated communities having a population

of over three thousand and less than ten thousand a minimum of fifty thousand

dollars ; and

(3) In cities having a population of more than ten thousand a minimum of

one hundred thousand dollars.

In determining the population for the purposes of this section the most

recent Federal census will be considered as furnishing the official figures. If

the bank is to be located outside of an incorporated area, the population with-

in a radius of three miles, exclusive of any incorporated area therein, shall

be considered. If the bank is to be located within an incorporated area, the

population of any village or settlement or thickly inhabited area immediately

adjacent to or not more than two miles distant from the incorporated lim-

its of the town or city wherein the bank is proposed to be located shall be

considered in counting the population under the terms of this section.

1942 Code § 7831; 1932 Code § 7835; 1926 (34) 953; 1928 (35) 1301; 1936 (39) 1484.

§ 8-145. Capital and surplus required for branch banks.

For each branch bank that is established the parent bank must have sub-

scribed and paid it a total unimpaired capital of at least twenty-five thousand

dollars above the minimum requirements set forth in § 8-144 and at least the

amount of capital stock and surplus that would be required of the parent and

all of its branches if each were an independent bank.

1942 Code §§ 7831, 7832; 1932 Code §§ 7835, 7836; 1926 (34) 953; 1928 (35) 1301; 1930

(36) 1353; 1936 (39) 1484.

Deposits in branch bank not preferred deposits made therein a status in any wise

over other debts of bank.—Whether a bank different from other deposits of the bank;

be considered as a branch bank within the even if it be regarded as a branch bank oper-

meaning of the South Carolina statute or a ated without legal authority, there is no rea-

mere additional office of a branch main- son why deposits in such a branch should be

taincd for the convenience of depositors. given preferred status over other debts of

there is nothing in the banking law of South the bank. Polle v. Elliott, 76 F. (2d) 772.

Carolina, or elsewhere, which would give to
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§ 8-146. Paid in capital must meet Federal Deposit Insurance Corporation re-

requirements.

In addition to all other requirements, no bank or banking institution of

any nature shall be granted a charter by the Secretary of State unless and

until the State Board of Bank Control has certified that the paid-in capital of

such bank or banking institution is sufficient to qualify such bank or bank-

ing institution for membership in the Federal Deposit Insurance Fund.

1942 Code § 7833; 1939 (41) 216; 1940 (41) 1774.

§ 8-147. Same ; exceptions for transfer of existing charter.

Notwithstanding the provisions of § 8-146 the existing charter of any bank,

banking institution or depository may be transferred to new owners pro-

posing to operate a bank, banking institution or depository at a new location

and with a new personnel. Operation by such transferees at such new loca-

tion shall be legal and the provisions of § 8-146 shall not apply thereto

if the State Board of Bank Control shall first certify to the Secretary of State

that the public interest will be promoted by the transfer and operation of

such institution under the transferred charter at the proposed new location.

In such instance the Secretary of State shall record the transfer and the cer-

tificate of the Board and shall amend the transferred charter as to the name
and as to the principal place of business if he is petitioned so to do.

1942 Code § 7833; 1939 (41) 216; 1940 (41) 1774.

§ 8-148. Issue of preferred stock.

Notwithstanding any other provisions of law, any banking institution or-

ganized under the laws of this State may, with the approval of the chief bank

examiner and by vote of the stockholders owning a majority of the stock of

such institution, upon not less than ten days' notice given by registered mail

pursuant to action taken by its board of directors, issue preferred stock of

one or more classes in such amount and with such par value as shall be ap-

proved by the examiner and may make such amendments to its articles of

association as may be necessary for this purpose. In the case of any newly

organized banking institution which has not yet issued common stock the

requirement of notice to and vote of stockholders shall not apply.

1942 Code § 7835; 1935 (39) 493.

§ 8-149. Preferred stock not valid until fully paid for.

No issue of preferred stock shall be valid until the par value of all stock

so issued shall be paid in.

1942 Code § 7835; 1935 (39) 493.

§ 8-150. Preferred stock included in capital.

Any preferred stock lawfully issued by a banking institution organized

under the laws of this State shall be included in determining whether such

banking institution has complied with the minimum capital stock require-

ments provided by law for banking institutions in this State.

1942 Code § 7835; 1935 (39) 493.
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§ 8-151. Issue of capital notes or debentures.

With the approval of the chief bank examiner any banking institution may
at any time, through action of its board of directors and without requiring any

action of its stockholders, issue and sell its capital notes or debentures. Such
capital notes or debentures shall be subordinate and subject to the claims

of depositors and may be subordinated and subjected to the claims of other

creditors.

1942 Code § 7836; 1935 (39) 464.

§ 8-152. Such notes included in capital.

The term "capital" as used in the laws of this State relating to banking
shall be construed to embrace the amount of outstanding capital notes and
debentures legally issued by any banking institution and sold by it to the

Reconstruction Finance Corporation. The capital stock of any such banking

institution may be deemed to be unimpaired when the amount of such capi-

tal notes and debentures as represented by cash or sound assets exceeds the

impairment as found by the chief bank examiner.

1942 Code § 7836: 1935 (39) 464.

§ 8-153. Prerequisite of retirement of such obligations.

Before any such capital notes or debentures are retired or paid by the bank

any existing deficiency of its capital, disregarding the notes or debentures to

be retired, must ")e paid in cash, to the end that the sound capital assets shall

at least equal the capital stock of the bank.

1942 Code § 7836; 1935 (39) 464.

§ 8-154. Earnings set aside for surplus; reserve against deposits.

Every bank or banking institution shall set aside to its surplus account not

less than one-tenth of its annual net earnings each year until its surplus shall

be equal to at least twenty-five per cent of its capital stock. It shall also

retain and maintain at all times, either in cash or as cash in banks, three per

cent of its time deposits and seven per cent of its checking deposits. Cash

items of longer standing that ten days may not constitute a part of such f

earnings to be so set aside. The State Board of Bank Control shall enforce

the provisions of this section.

1942 Code § 7844; 1932 Code § 7863; Civ. C. *22 § 3993; Civ. C. '12 § 2655; 1909 (26) 81;

1923 (33) 159; 1933 (38) 296; 1936 (39) 1484.

Cited: Dunbar v. Fant, 174 S. C. 49, 176

S. E. 866.

Article 5.

Blank.

Article 6.

Deposits.

§ 8-171. Payment of deposits made in name of two persons.

When any deposit has been made in any bank, banking institution or de-

pository transacting business in this State in the names of two persons, pay-
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able to either or payable to either or the survivor, such deposit or any part

thereof may be paid to either of such persons, whether the other be living

or not and the receipt or acquittance of the person so paid shall be a valid and
sufficient release and discharge for any or all payments so made.
The term deposit shall include a certificate of deposit.

1942 Code § 7851; 1935 (39) 236; 1944 (43) 1272.

§ 8-172. Receipt of deposits after knowledge of insolvency.

It shall be a felony for any president, director, manager or cashier or other

officer of any banking institution to receive any deposit or trust or create

any debts of such corporation after he shall become aware that such corpora-

tion is insolvent. Every officer of such failing corporation shall become per-

sonally liable to the amount of any such deposit or trust received by him
or with his knowledge or assent in any such case to the person thereby dam-
aged, whether criminal prosecution be made or not. And all persons con-

victed for felony, as herein provided, shall be punished by imprisonment for

a term of not less than one year and by a fine of not less than one thousand

dollars.

1942 Code § 7850; 1932 Code §§ 1351, 7831; Civ. C. '22 § 3973; Civ. C. '12 § 2638; Civ.

C. '02 § 1762; G. S. 1348; R. S. 223, 1460; Cr. C. '22 § 241; Cr. C. '12 § 346; Cr. C. '02 § 259;
1877 (16) 232; 1923 (33) 156.

This is a penal statute, and must be strict-

ly construed. State v. Lewis, 141 S. C. 207,

139 S. E. 386.

Actual knowledge prerequisite to liability.

—The bank directors are not chargeable,
under this section, for the amount of de-

posits received while the bank was in an
insolvent condition by reason of the fact

that they should have known of such con-
dition by the exercise of due care and dili-

gence, in that the statute creates the liability

only after the director shall have become
aware that the bank is insolvent, which, in

accordance with the ordinary meaning of

the term "aware" requires actual knowledge
as prerequisite to liability. Daniels v. Berry,
148 S. C. 446, 146 S. E. 420.

Civil and criminal liability under this sec-

tion.—This section imposes criminal liability

for the receipt of deposits by a bank officer,

and also civil liability upon bank officers

for actually receiving deposits, or for the

reception thereof with their knowledge or
assent. State v. Lewis, 141 S. C. 207, 139

S. E. 386.

From the language of this section the

word "received" is used in its common ac-

ceptation, meaning actual, as distinguished

from constructive, receipt, and the plain

meaning of its language can only be that

any officer who actually receives a deposit

shall be both criminally and civilly liable:

but if he merely assents to, or has knowl-
edge of, the actual receipt by some other

person, he shall be only civilly liable there-

for. If the word "received" includes a con-
structive receipt, such as merely having
knowledge of or assenting to the manual
receipt by another, then in creation of the

civil liability the use of the words "or with
his knowledge or assent" could mean noth-
ing. State v. Lewis, 141 S. C. 207, 139 S.

E. 386.

§ 8-173. Transfer of certificate of deposit.

No transfer or assignment of any certificate of deposit issued by any bank
or banking institution doing business in this State shall be valid or effective

so as to bind the bank issuing the same by prejudicing its rights unless notice

of such assignment has been given to the bank and entry thereof made on

its books. Every certificate of deposit issued by any bank or banking in-

stitution doing business in this State shall have plainly printed thereon the

following words: "This certificate of deposit shall not be negotiable so as

430



§8-174 Banking, Commercial Paper and Finance §8-175

to affect the rights of this bank until notice of assignment has been made
upon the books of the bank."

1942 Code § 7849; 1932 Code § 7833; 1927 (35) 214.

§ 8-174. Duplicate for lost time certificate of deposit, etc.

Whenever the holder of a time certificate of deposit for money or other

things of value deposited in any corporation organized under any special

act or the general laws of the State or deposited with an)' person engaged

in borrowing or lending money or for the safekeeping of the same with or

without the payment of interest thereon shall desire a new certificate of de-

posit in the place of the original certificate lost or destroyed, such holder shall

make application to such person for the issuance of a new certificate after

having caused to be published once a week for four consecutive weeks in

a newspaper published in the county where such person has his principal

place of business a notice that such certificate, designating the number, date

and amount, has been lost or destroyed and that an application will be made
to such person at a time fixed for the issuance of a new certificate in the place

of the one lost or destroyed. And the holder of such certificate shall make
affidavit that the same has been lost or destroyed, that it has not been as-

signed or pledged and that such holder has the bona fide title and ownership

of the same and shall execute to such depository a good and sufficient bond

to be approved by the bank or institution issuing such certificate in the

amount of the market value of such certificate lost or destroyed to indemnify

such depository against any loss or damage that may arise on account of

the original certificate within three years from the date of execution of such

bond. Thereupon such depository shall issue a new certificate of deposit

in lieu of the one lost or destroyed and after the lapse of three years from the

date of the issuance of such new certificate the original shall be null and

void and no action at law or suit in equity shall be brought thereon.

1942 Code § 7848; 1932 Code § 7832; 1924 (33) 1087.

§ 8-175. Same ; for other certificate of deposit.

In case of loss of any certificate of deposit other than those referred to in

§ 8-174 the party to whom such certificate was originally issued or his per-

sonal representative may apply to the bank for the issuance of a new certifi-

cate. Thereupon the bank, upon the production of satisfactory evidence, by
affidavit or otherwise, that the certificate has been lost or destroyed, shall

cause to be published in some newspaper of general circulation within the

county in which the bank is situated a notice that an application has been

made for the issuance of a new certificate. The notice shall plainly describe

the certificate of deposit which has been lost or destroyed and state that ap-

plication has been made for the issuance of a new certificate. It shall be

published once each week for two successive weeks and at the expiration of

sixty days from the publication of the final notice the bank shall there-

upon issue a new certificate to the person entitled thereto and the former

certificate shall become null and void. Nothing contained in this section
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shall affect the rights of the parties to any transfer or assignment of any
certificate as between themselves.

1942 Code § 7849; 1932 Code § 7833; 1927 (35) 214.

§ 8-176. Drawing and uttering fraudulent check.

It shall be unlawful for any person, in his own name or in any other

capacity whatsoever, to obtain money or other property of any kind or nature

whatever with fraudulent intent or to obtain credit with like intent by means
of a check, draft or order of which such person is maker or drawer or which
though he is not maker or drawer he, with like intent, utters or delivers or

aids or abets another to utter or deliver. The word "credit" as used in this

section shall be construed to mean securing further advances of money or

goods by means of a check, draft or order given in whole or in part payment
of a then existing account.

1942 Code § 1167; 1932 Code § 1167; Cr. C. '22 § 60; Cr. C. '12 § 208; 1909 (26) 21; 1914

(28) 489; 1923 (33) 120.

The offense, under this section, may be not within this section. State v. Winter, 98

compromised. George v. Leonard, 71 F. S. C. 294, 82 S. E. 419.

Supp. 66S, cert, denied 339 U. S. 965, 70 S. Effect of 1923 amendment requiring pres-

et. 1000, 94 L. Ed. 913. ence of fraudulent intent.—See State v.

The giving of an antedated check is but Moore, 128 S. C. 192, 122 S. E. 672 (con-

a promise to pay at a future time, and is curring opinion).

§ 8-177. Prima facie evidence of such fraud.

If such check, draft or order is not paid by the drawee, the person making,

drawing or uttering the same shall be guilty of a misdemeanor. The fact

that such check, draft or order was not paid by the drawee because the maker

or drawer did not have on deposit with the bank or person upon which such

draft, check or order was drawn sufficient funds to pay the same in full when
presented and the further fact that the maker or drawer of such check, draft

or order failed to pay the amount of the same within seven days after writ-

ten notice sent to his last known address shall, as against the maker or drawer

of such check, draft or order, be prima facie evidence of fraudulent intent.

1942 Code § 1167; 1932 Code § 1167; Cr. C. '22 § 60; Cr. C. '12 § 208; 1909 (26) 21; 1914

(28) 489; 1923 (33) 120.

Section creates rule of evidence.—The that the cashier of the bank to whom he
provisions of this section merely create a had given draft represented third party from
rule of evidence to the effect that the facts whom employee has purchased goods for

mentioned will, though standing alone, give employer and did not act in his capacity as

rise to the presumption of Traudulent intent. cashier of the bank, the court should have
Turner v. Montgomery Ward & Co., 165 S. directed a verdict for the defendant. State
C. 253, 163 S. E. 796. v . Poei n8 S. C. 144. 110 S. E. 118.

Sufficiency of evidence.— In prosecution __ , , , .

for drawing draft on employer payable to
Effect of Payment.-The clause of th.s

named bank without sufficient funds with sectIon Permuting payment withm seven

employer to meet the draft, in violation of days provides ample protection to one who

§ 8-176, in which there was no evidence innocently may have broken the law, and

that he did not have ample money in the also offers a privilege to one who has guilti-

hands of his employer to meet the draft, or ly done so. It is also conclusive that only

that the draft was turned down for that the fraud mongers were aimed at by the

reason, or that he obtained any money from law. State v. Moore, 128 S. C. 192, 122 S.

the bank, and where the evidence showed E. 672.
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The amendment of 1923 not directing still had the right to proceed with the trial

that prosecution for drawing and uttering of the case, notwithstanding such payment,
a check, without having sufficient deposit to and so defendant had right to insist on a

meet it, shall be discontinued on payment trial. State v. Lackey, 142 S. C. 62, 140 S.

of amount after seven days, the prosecution E. 232.

§ 8-178. Penalty; jurisdiction of magistrate.

Any person so convicted shall be punished by a fine or imprisonment, in

•^if the discretion of the court. If the amount of the check, draft or order be

less than twenty dollars, the offense may be triable in a magistrate's court.

1942 Code § 1167; 1932 Code § 1167; Cr. C. ' 22 § 60; Cr. C. '12 § 208; 1909 (26) 21; 1914

(28) 489; 1923 (33) 120.

^

Cross reference.—As to costs of magis- Cited in Singletary v. Wilson, 191 S. C.
trates in worthless check cases in certain 153, 3 S. E. (2d) 802.

counties, see §§ 27-421 to 27-423.

Article 7.

Collections by Banks.

§8-181. Definitions.

For the purpose of this article:

(1) The term "bank" shall include any person engaged in the business of

receiving and paying deposits of money within this State and a branch or office

of any such bank shall be deemed a bank ; and

(2) The term "item" means any check, note or other instrument providing

for the payment of money.

1942 Code § 6948; 1932 Code § 6948; 1930 (36) 1368.

Constitutionality.—The provisions of this Trust Co., 170 S. C. 61, 169 S. E. 659.

article were held constitutional in Witt v. Quoted in Marlboro Trust Co. v. Elliott,

People's State Bank, 166 S. C. 1, 164 S. E. 86 F. (2d) 315.

306: Ex parte Sanders, 168 S. C. 323, 167 Cited in In re Loan & Savings Bank, 170

S. E. 154. S. C. 388, 170 S. E. 474.

The provisions of this article have no
retroactive effect. Fant v. Easley Loan &

§ 8-182. Bank is agent for collection.

Except as otherwise provided by agreement and except as to subsequent

holders of a negotiable instrument payable to bearer or endorsed especially

or in blank, when an item is deposited for credit, received for collection or

otherwise received by a bank from a depositor such item shall remain the

property of the depositor and if credit therefor be allowed the depositor such

credit shall be conditioned on the actual receipt by the bank of the proceeds

thereof in actual money or in an unconditional credit given on the books of

another bank and accepted by the bank of deposit. The bank of deposit shall

be the agent of the depositor for the collection of such an item and each

subsequent collecting bank shall be a sub-agent of the depositor but shall

be authorized to follow the instructions of its immediate forwarding bank.

Any credit given by any such agent or sub-agent bank therefor shall be rev-

ocable until such time as the proceeds are received in actual money or until

[ISC Code]—28 433



§ 8-183 Code of Laws of South Carolina § 8-185

an unconditional credit, which such agent has requested or accepted, has

been given on the books of another bank.

1942 Code § 6949; 1932 Code § 6949; 1930 (36) 1368; 1934 (38) 1281.

Distinction between "forwarding" and Deposit of checks indorsed without res-

"collecting" bank.—The bank receiving ne- triction held general deposit.—Deposit in

gotiable instruments, to be forwarded for bank of checks indorsed without restriction

collection, is "forwarding bank," and the and accepted by bank which unconditional-

bank receiving item for collection is "col- ly permitted withdrawals held "general de-

lecting bank." Ex parte Wachovia Bank & posit," so that correspondent to which items

Trust Co., 160 S. C. 104, 158 S. E. 214. were forwarded for collection was bank's

Section not applicable to item accepted agent, notwithstanding this section, and

as cash for checking.—This section has no loss of collection items fell on bank. Law-

reference to nor does it control in a case ton v. Lower Main Street Bank, 170 S. C.

where the bank receives the item, not for 334, 170 S. E. 469.

collection, but places it to the account of Agent for collection not required to send

the depositor as a cash deposit and permits items directly to drawee bank.—Bank in

him to check thereon; in such case the rela- which items are deposited for collection

tion of creditor and debtor is created be- is not required in all cases to send items

tween the depositor and the bank. Lawton directly to drawee bank. Lawton v. Lower
v. Lower Main Street Bank, 170 S. C. 334, Main Street Bank, 170 S. C. 334, 170 S. E.

170 S. E. 469. 469.

§ 8-183. Relationship when revocable credit withdrawn.

When any such bank allows any revocable credit for an item to be with-

drawn such agency relation shall nevertheless continue except that the bank-

shall have all the rights of an owner thereof against prior and subsequent

parties to the extent of the amount withdrawn. The bank of deposit may,

without previous notice to the depositor, whether the item is deposited for

credit or received for collection or otherwise, charge back any item to the

account of the depositor at any time before the bank receives the proceeds

thereof in actual money or has accepted an unconditional credit therefor

on the books of another bank, whether the item be returned or not.

1942 Code § 6949; 1932 Code § 6949; 1930 (36) 1368; 1934 (38) 1281.

§ 8-184. Credit provisional.

A credit given by a bank for an item drawn on or payable at such bank

shall be provisional, subject to revocation at or before the end of the day

on which the item is deposited in the event the item is found not payable for

any reason. Whenever a credit is given for an item deposited after banking

hours such right of revocation may be exercised during the following busi-

ness day.

1942 Code § 6950; 1932 Code § 6950; 1930 (36) 1368.

Stated in Marlboro Trust Co. v. Elliott,

86 F. (2d) 315.

§ 8-185. Effect of endorsement for deposit..

An endorsement of any item by the payee or other depositor "for deposit"

shall be deemed a restrictive endorsement and indicate that the endorsee

bank is an agent for collection and not owner of the item.

1942 Code § 6951; 1932 Code § 6951; 1930 (36) 1368.
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§ 8-186. Effect of endorsement "pay any bank or banker."

An endorsement "pay any bank or banker" or having equivalent words shall

be deemed a restrictive endorsement and shall indicate the creation of an

agency relation in any subsequent bank to which the paper is forwarded un-

less coupled with words indicating the creation of a trustee relationship.

Such endorsement or other restrictive endorsement whether creating an

agency or trustee relationship shall constitute a guaranty by the endorser

to all subsequent holders and to the drawee or payor of the genuineness of and

the authority to make prior endorsements and also to save the drawee or

payor harmless in the event any prior endorsement appearing thereon is de-

fective or irregular in any respect unless such endorsement is coupled with

appropriate words disclaiming such liability as guarantor.

1942 Code § 6951; 1932 Code § 6951; 1930 (36) 1368.

§ 8-187. Items payable to bearer or endorsed in blank or specially.

When a deposit item is payable to bearer or endorsed by the depositor

in blank or by special endorsement, the fact that such item is so payable or

endorsed shall not change the relation of agency of the bank of deposit to

the depositor but subsequent holders shall have the right to rely on the

presumption that the bank of deposit is the owner of the item. The en-

dorsement of an item by the bank of deposit or by any subsequent holder

in blank or by special endorsement or its delivery when payable to bearer

shall carry the presumption that the endorsee or transferee is the owner

provided there is nothing upon the face of the paper or in any prior endorse-

ment to indicate an agency or trustee relation of any prior party. But

when an item is deposited or is received for collection endorsed specially or

in blank the bank may convert such an endorsement into a restrictive en-

dorsement by writing over the signature of the endorser the words "for

deposit" or "for collection" or other restrictive words to negative the presump-

tion that such bank of deposit or endorsee bank is the owner. And in the

case of an item deposited or received for collection payable to bearer the

bank may negative such presumption by endorsing thereon the words "re-

ceived for deposit" or "received for collection" or words of like import.

1942 Code § 6951; 1932 Code § 6951; 1930 (36) 1368.

§ 8-183. Duty of bank as collecting agent.

The initial or any subsequent agent collecting bank shall exercise ordi-

nary care in the collection of an item and when such duty is performed such

agent bank shall not be responsible if for any cause payment is not received

in money or an unconditional credit, which such agent bank has requested

or accepted, is not given on the books of another bank. An initial or subse-

quent agent collecting bank shall be liable for its own lack of exercise of

ordinary care but shall not be liable for the neglect, misconduct, mistakes or

defaults of any other agent bank or of the drawee or payor bank.

1942 Code § 6952; 1932 Code § 6952; 1930 (36) 1368.
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§ 8-189. Rules of ordinary care in forwarding and presentment.

When an item is received on deposit or by a subsequent agent bank for

collection, payable in another town or city, it shall be deemed the exercise

of ordinary care to forward such item by mail not later than the business

day next following its receipt (1) direct to the drawee or payor in the event

such drawee or payor is a bank or (2) to another bank collecting agent ac-

cording to the usual banking custom either located in the town or city where
the item is payable or in another town or city.

When an item is received on deposit or by a subsequent agent bank for

collection, payable by or at another bank in the same town or city in which

such agent bank is located, it shall be deemed the exercise of ordinary care

to present the item for payment at any time not later than the next business

day following the day on which the item is received either (1) at the counter

of the drawee or payor by agent or messenger or (2) through the local clear-

ing house under the regular established procedure or according to the usual

banking custom where the collecting or payor bank is located in an outlying

district.

The designation of the above methods shall not exclude any other method

of forwarding or presentment which under existing rules of law would con-

stitute ordinary care.

1942 Code § 69S3; 1932 Code § 6953; 1930 (36) 1368.

§ 8-190. Items received through the mail.

When the item is received by mail by a solvent drawee or payor bank it

shall be deemed paid when the amount is finally charged to the account of

the maker or drawer.

1942 Code § 6954; 1932 Code § 6954; 1930 (36) 1368.

§8-191. Items lost in transit.

When an agent bank forwards an item for collection it shall not be respon-

sible for its loss or destruction in transit or, when the item is in the posses-

sion of others, for its inability to repossess itself thereof, provided there has

been no lack of ordinary care on its part.

1942 Code § 6955; 1932 Code § 6955; 1930 (36) 1368.

§8-192. Medium of payment.

When ordinary care is exercised any agent collecting bank may receive

in payment of an item without becoming responsible as debtor therefor,

whether presented by mail, through the clearing house or over the counter

of the drawee or payor, in lieu of money, either

:

(1) The check or draft of the drawee or payor upon another bank;

(2) The check or draft of any other bank upon any bank other than

the drawee or payor of the item ; or

(3) Such method of settlement as may be customary in a local clearing

house or between clearing banks or otherwise.

But whenever such agent collecting bank shall request or accept in pay-

ment an unconditional credit which has been given to it on the books of

436



§ 8-193 Banking, Commercial Paper and Finance § 8-194

the drawee or payor or on the books of any other bank such agent collecting

bank shall become debtor for such item and shall be responsible therefor as

if the proceeds were actually received by it in money.

1942 Code § 6956; 1932 Code § 69S6; 1930 (36) 1368.

Stated in Marlboro Trust Co. v. Elliott,

86 F. (2d) 315.

§ 8-193. Medium of remittance.

When ordinary care is exercised an agent collecting bank may receive from

any subsequent bank in the chain of collection in remittance for an item which

has been paid, in lieu of money, the check or draft of the remitting bank upon
any bank other than itself or the drawee or payor of the item or such other

method of settlement as may be customary.

But whenever such agent collecting bank shall request or accept an un-

conditional credit which has been given to it on the books of the remitting bank

or on the books of any other bank such agent collecting bank shall become
debtor for such item and shall be responsible therefor as if the proceeds were

actually received by it in money.

1942 Code § 6957; 1932 Code § 6957; 1930 (36) 1368.

§ 8-194. Election to treat items presented by mail as dishonored.

When an item is duly presented by mail to the drawee or payor, whether

or not the same has been charged to the account of the maker or drawer there-

of or returned to such maker or drawer, the agent collecting bank so pre-

senting may at its election, exercised with reasonable diligence, treat such

item as dishonored by non-payment and recourse may be had upon prior

parties thereto in any the following cases

:

(1) When the check or draft of the drawee or payor bank upon another

bank received in payment therefor shall not be paid in due course
;

(2) When the drawee or payor bank shall without request or authority

tender as payment its own check or draft upon itself or other instrument

upon which it is primarily liable

;

(3) When the drawee or payor bank shall give an unrequested or unau-

thorized credit therefor on its books or the books of another bank ; or

(4) When the drawee or payor shall retain such item without remitting

therefor on the day of receipt or on the day of maturity if payable otherwise

than on demand and received by it prior to or on such day of maturity.

But in any case in which the drawee or payor bank shall return any such

item unpaid not later than the day of receipt or of maturity as aforesaid in

the exercise of its right to make payment only at its own counter such item

cannot be treated as dishonored by nonpayment and the delay caused there-

by shall not relieve prior parties from liability.
j

And no agent collecting bank shall be liable to the owner of an item when,

in the exercise of ordinary care in the interest of such owner, it makes or does
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not make the election above provided or take such steps as it may deem nec-

essary in any of the cases mentioned in items (2), (3) and (4) of this section.

1942 Code § 6958; 1932 Code § 6958; 1930 (36) 1368.

Stated in Marlboro Trust Co. v. Elliott,

86 F. (2d) 31S.

§ 8-195. Notice of dishonor of items presented by mail.

In case of the dishonor of an item duly presented by mail as provided for

in § 8-194, notice of dishonor of such item to prior parties shall be sufficient

if given with reasonable diligence after such dishonor. And in the event of

failure to obtain the return of any such item notice of dishonor may be given

upon a copy or written particulars thereof and delay in giving notice of dis-

honor caused by an attempt with reasonable diligence to obtain return of

such item shall be excused.

1942 Code § 6959; 1932 Code § 6959; 1930 (36) 1368.

§ 8-196. Return of item by bank failing.

When the drawee, payor or any other agent collecting bank shall fail or be

closed for business by the chief bank examiner or by action of the board of

directors or by other proper legal action after an item shall be mailed or oth-

erwise entrusted to it for collection or payment but before the actual collec-

tion or payment thereof, the receiver or other official in charge of its assets

shall return such item, if it is in his possession, to the forwarding or present-

ing bank with reasonable diligence.

1942 Code § 6960; 1932 Code § 6960; 1930 (36) 1368.

Statute strictly construed.—This section tion is plainly to deny this preferential status

changes the rule of absolute equality among where, instead of accepting the check as

creditors of an insolvent bank, and is in conditional payment, the parties treat the

derogation of the common law. It is to be collecting process as at an end and accept

construed and confined to the classes specifi- the unconditional liability of the bank as

cally embraced therein. Spartan Mills v. final payment. Marlboro Trust Co. v. El-

Law. 186 S. C. 61, 194 S. E. 653. liott, 86 F. (2d) 315.

Preferred status applies where check ac- And is not conferred upon drawer of

cepted as conditional payment.—The prefer- check.—This statutory benefit is conferred

ential status prescribed by this section was upon the "owner or owners of such item or

intended to apply to a claim arising where items," and not upon the drawer of a

a check is accepted as conditional payment check. Spartan Mills v. Law, 186 S. C. 61,

of collection items under banking usage in 194 S. E. 653.

a collection between banks, whether the Section not applicable to facts in Lindsay
check or draft was drawn upon an in- v. Elliott, 77 F. (2d) 95, cert, denied 296

dependent bank or upon a different branch U. S. 604, 56 S. Ct. 120. SO L. Ed. 428

of the same bank. Marlboro Trust Co. v. where drawee extended unconditional credit

Elliott, 86 F. (2d) 315. to drawer in form of a cashier's check drawn
But is denied where parties accept un- on branch bank of drawee.

conditional liability of bank as final pay- Check holder accepting from drawee part

ment.—The purpose of this statute is to give cash and draft for remainder had such un-

priority of lien where a check thus accepted conditional credit as to make this section

conditionally in the course of a collection is inapplicable. Ex parte Sanders, 168 S. C.

dishonored; and the purpose of the exeep- 323, 167 S. E. 154.

§ 8-197. Item charged depositor by failed bank but not paid.

Except in cases in which an item is treated as dishonored by nonpayment

as provided in § 3-194, when a drawee or payor bank has presented to it for
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payment an item drawn upon or payable by or at such bank and at the time

has on deposit to the credit of the maker or drawer an amount equal to such

item and such drawee or payor shall fail or close for business as above, after

having charged such item to the account of the maker or drawer thereof or

otherwise discharged his liability thereon but without such item having

been paid or settled for by the drawee or payor either in money or by an

unconditional credit given on its books or on the books of any other bank
which has been requested or accepted so as to constitute such drawee or

payor or other bank debtor therefor, the assets of such drawee or payor
shall be impressed with a trust in favor of the owner of such item for the

amount thereof or for the balance payable upon a number of items which
have been exchanged and such owner shall be entitled to a preferred claim

upon such assets, irrespective of whether the fund representing such item

can be traced and identified as part of such assets or has been intermingled

with or converted into other assets of such failed bank.

1942 Code § 6960; 1932 Code § 6960; 1930 (.36) 1368.

Cross reference.—See notes to § 8-196.

§ 8-198. Failure after collection but prior to remittance.

When an agent collecting bank other than the drawee or payor shall fail

or be closed for business as provided in § 8-196 after having received in any
form the proceeds of an item entrusted to it for collection, but without such

item having been paid or remitted for by it either in money or by an uncondi-

tional credit given on its books or on the books of any other bank which has

been requested or accepted so as to constitute such failed collecting or other

bank debtor therefor, the assets of such agent collecting bank which has failed

or been closed for business as above shall be impressed with a trust in favor of

the owner of such item for the amount of such proceeds and such owner shall

be entitled to a preferred claim upon such assets, irrespective of whether

the fund representing such item can be traced and identified as part of such

assets or has been intermingled with or converted into other assets of such

failed bank.

1942 Code § 6960; 1932 Code § 6960; 1930 (36) 1368.

Cross reference.—See notes to § 8-196.

§ 8-199. Cases not provided for in article.

In any case not provided for in this article the rules of law and equity, in-

cluding the law merchant and those rules of law and equity relating to trusts,

agency, negotiable instruments and banking, shall apply.

1942 Code § 6962; 1932 Code § 6962; 1930 (36) 1368.

§ 8-200. Uniformity of interpretation.

This article shall be so interpreted and construed as to effectuate its gen-

eral purpose to make uniform the law of those states which enact substan-

tially identical legislation.

1942 Code § 6963; 1932 Code § 6963; 1930 (36) 1368.
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Article 8.

Credits Payable Through Crediting Bank.

§8-211. Revocation of credit on non-immediate counter payment demand
items.

When a bank receives, other than for immediate payment over the counter,

a demand item payable by, at or through such bank and gives credit therefor

before midnight of the day of receipt the bank may have until midnight of

its next business day after receipt within which to dishonor or refuse payment
of such item. Any credit so given, together with all related entries on the

books of the receiving bank, may be revoked by returning the item or, if

the item is held for protest or at the time is lost or is not in the possession

of the bank, by giving written notice of dishonor, nonpayment or revoca-

tion, provided such item or notice is dispatched in the mails or by other ex-

peditious means not later than midnight of the bank's next business day
after the item was received.

1949 (46) 173.

§ 8-212. When credit deemed revoked.

For the purpose of determining when notice of dishonor must be given

or protest made under the law relative to negotiable instruments, an item

duly presented, credit for which is revoked as authorized by this article, shall

be deemed dishonored on the day the item or notice is dispatched.

1949 (46) 173.

§ 8-213. Credit or refund of revoked item.

A bank revoking credit pursuant to the authority of this article is en-

titled to refund of, or credit for, the amount of the item.

1949 (46) 173.

§ 8-214. Definitions and assumptions.

For the purposes of this article

:

(1) An item received by a bank on a day other than a business day or re-

ceived on a business day after its regular business hours or during after-

noon or evening periods when it has reopened or remained open for limited

functions shall be deemed to have been received at the opening of its next

business day;

(2) The term "credit" includes payment, remittance, advice of credit or

authorization to charge and, when the item is received for deposit as well

as for payment, also includes the making of appropriate entries to the re-

ceiving bank's general ledger without regard to whether the item is posted

to individual customers' ledgers ; and

(3) Each branch or office of a bank shall be deemed a separate bank.

1949 (46) 173.

§ 8-215. Variation of article by agreement.

The effect of this article may be varied by agreement.

1949 (46) 173.
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Article 9.

Loans and Investments.

§ 8-221. General power to make loans.

The president or directors of any incorporated bank in this State may make ^
loans on negotiable paper for any period not exceeding twelve months and

may also open an account and give a credit to any other bank in any other state.

1942 Code § 7853: 1932 Code § 7829: Civ. C. '22 § 3968; Civ. C. '12 § 2633; Civ. C. '02,

§ 1757; G. S. 1343; R. S. 1455; 1817 (8) 36; 1938 (40) 1635; 1939 (41) 235.

/(

Cross reference.—As to repeal of acts of

incorporation repugnant to this section and
§§ 8-222 to 8-224, see § 8-103.

§ 8-222. Loans on real estate.

Loans secured by first liens on improved real estate can be made only up 5
to sixty per cent of the appraised value of the real estate and for a term of

not longer than-fwe years. The principal amount of such real estate loans \
shall be amortized at the rate of at least ten per cent per annum.

1942 Code § 7853: 1932 Code 5 7829; Civ. C. '22 § 3968; Civ. C. '12 § 2633; Civ. C. '02

§ 1757; G. S. 1343; R. S. 1455; 1817 (8) 36; 1938 (40) 1635; 1939 (41) 235.

§ 8-223. Personal or instalment loans. lj&g}>- ' ' - •I' ' C*j£«*

So called personal or instalment loans wheri secured by chattels or endorse- \ S.

ments may be made for a period not exceeding eighteen months or for such

length of time as may be prescribed -for similar loans for natiorral-trawk-s'pro- %

vided the note or notes are payable in equal monthly instalments or as nearly

equal as the principal amount allows.

1942 Code § 7853; 1932 Code § 7829: Civ. C. '22 § 3968; Civ. C. '12 § 2633; Civ. C. '02

§1757; G. S. 1343; R. S. 1455; 1817 (8) 36; 1938 (40) 1635; 1939 (41) 235; 1949 (46) 164.

§ 8-224. When restrictions not applicable or maturities extended.

The limitations imposed by §§ 8-221 to 8-223 shall not apply to any loan made
in participation with the Reconstruction Finance Corporation or with any

Federal reserve bank. And upon written approval of the State Board of Bank
Control the restrictions imposed by said sections as to loan maturities may
be extended to such extent and under such conditions as the Board may fix.

1942 Code § 7853; 1932 Code ? 7829; Civ. C. '22 § 3968; Civ. C. '12 § 2633; Civ. C. '02

§ 1757; G. S. 1343; R. S. 1455; 1817 (8) 36; 1938 (40) 1635; 1939 (41) 235.

§ 8-225. Maximum amounts of loans.

The total liabilities to any bank of any person for money borrowed, includ-

ing in the liabilities of a company or firm the liabilities of the several members ^ ?

thereof, shall at no time exceed one-tenth part of the amount of the capital t,

stock of any such bank actually paid in and its surplus, except by two-thirds

vote of the directors of the bank, in which case such liabilities other than

those mentioned in § 8-228 may be extended to fifteen per cent of the capital

stock actually paid in and the surplus of such bank. The discount of bills
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of exchange drawn in good faith against existing values and the discount

of commercial or business paper shall not be considered as money borrowed.

1942 Code § 7857; 1932 Code § 7869; Civ. C. '22 § 3999; Civ. C. '12 § 2661; Civ. C. '02

§ 1776; R. S. 1539a; 1897 (22) 463; 1923 (33) 159; 1936 (39) 1495.

Cited in State v. Duckett, 133 S. C. 85,

130 S. E. 340; Hodges v. Bank, 130 S. C
115, 125 S. E. 417.

§ 8-226. Same ; exceptions for certain loans secured by shipping documents,

etc.

Notwithstanding the provisions of § 8-225 the obligations of any person

in the form of notes or drafts secured by shipping documents, warehouse

receipts or other such documents transferring or securing title covering

readily marketable nonperishable staples when such property is fully covered

by insurance, if it is customary to insure such staples, shall be subject:

(1) To a limitation of twenty-five per cent of such capital and surplus

when the market value of such staples securing such obligations is not at

any time less than one hundred and fifteen per cent of the face amount of

such obligations; .

(2) To a limitation of thirty per cent of such capital and surplus when the

market value of such staples securing such obligations is not at any time

less than one hundred and twenty per cent of the face amount of such obli-

gations ; and

(3) To a limitation in addition to such thirty per cent of such capital and

surplus increased by an additional five per cent thereof for each and every

additional five per centum of the market value of such staples securing such

obligations not in excess, however, of a total limitation of fifty per cent of

such capital and surplus.

But this exception shall not apply to obligations of any one person arising

from the same transaction or secured upon the identical staples for more than

ten months.

1942 Code § 7857; 1932 Code § 7869; Civ. C. '22 § 3999; Civ. C. '12 § 2661; Civ. C. '02

§ 1776; R. S. 1539a; 1897 (22) 463; 1923 (33) 159; 1936 (.39) 1495.

§ 8-227. Same ; another maximum.
In no case shall a loan be made by any state bank which when added to

the then existing total loans to the borrower thereof would increase the total

to more than twenty-five per cent of the capital, surplus and deposits of the

bank, less the amount invested in real estate, bonds or other securities.

1942 Code § 7857; 1932 Code § 7869; Civ. C. '22 § 3999; Civ. C. '12 § 2661; Civ. C. '02

§ 1776; R. S. 1539a; 1897 (22) 463; 1923 (33) 159; 1936 (39) 1495.

§ 8-228. Limitations on loans to directors and officers.

No director or other officer of any such bank shall borrow therefrom, ex-

cept on good security, to be approved in writing by two-thirds of the whole

board of directors of such bank and no director or other officer of any such

bank shall become an endorser or surety upon any loan or credit made or

extended to any other director or officer of such bank. The total liabilities
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to any such bank of any director, of an}' firm of which such director is a mem-
ber or of any company or corporation of which such director is an officer shall

at no time exceed one-tenth part of the amount of the capital stock of any

such bank actually paid in and its surplus. But this section shall not apply to

loans on cotton in bale stored in warehouses and evidenced by receipts issued

therefor by the bank to an}' of its directors, in which cases loans may be made
as in other instances.

1942 Code § 7858; 1932 Code § 7872: Civ. C. '22 § 4000; Civ. C. '12 § 2662; Civ. C. '02

§ 1777; R. S. 1S40; 1885 (19) 212; 1897 (22) 463; 1914 (28) 487; 1918 (30) 880; 1923 (.32)

161.

Section for protection of bank.—This sec-

tion being intended for the protection of the

bank, and not of its officers, does not affect

the validity of any loan that may be made
in violation of the statute; and hence an
officer borrowing from the bank cannot

escape liability on ground that a note given

as evidence of debt was illegal when execut-

ed. Waring v. Johnson, 152 S. C. 317, 149

S. E. 840.

Liability of directors on loans made in

good faith.—Under this section, directors

making a loan are not liable for losses in-

curred, where the loan is made in good
faith. Wheeler v. Aiken County Loan, etc.,

Bank, 75 F. 781.

Cited in State v. Duckett, 133 S. C. 85,

130 S. E. 340.

§ 8-229. Penalty for improper borrowing by directors or officers.

If any director or other officer of any bank incorporated under the statutes

of this State providing for banking companies shall

:

(1) Borrow therefrom directly or indirectly except on good security ap-

proved in writing by two-thirds of the whole board of directors of such bank
;

(2) Become an endorser or surety upon any loan or credit made or ex-

tended to any other director or officer of such bank ; or

(3) Lend to any of its directors, including himself, any firm of which he

is a member or any company or corporation of which he is an officer an amount
or amounts exceeding at any one time one-tenth part of the capital stock of

such bank actually paid in and its surplus

;

In violation of § 8-228, he shall upon conviction after indictment be pun-

ished by fine or imprisonment or by both fine and imprisonment, at the discre-

tion of the court.

1942 Code § 7874-1; 1932 Code § 1361; Cr. C. '22 § 258; Cr. C. '12 § 296; Cr. C. '02 § 21S;

1897 (21) 463.

This section does not impose civil liabil-

ity on officers who lend the money. Wheeler
v. Aiken County Loan, etc., Bank, 75 F.

781.

Proof necessary to conviction.—To con-

vict bank director of unlawfully borrowing
money from bank by overdrafts, State must
prove that overdrafts were loans conscious-

ly and knowinglv obtained. State v. Jones,

164 S. C. 415. 162 S. E. 466.

Intent of officer to defraud is not essen-

tial, and. where directors' approval of loan

was in blanket form and not made in con-

templation of any particular loan, it was
insufficient to protect borrower. State v.

Duckett, 133 S. C. 85, 130 S. E. 340.

Meaning of "approval."—Under this sec-

tion "approval" implies knowledge and the

exercise of discretion after knowledge. To
approve beforehand would be without

knowledge and without the exercise of dis-

cretion. State v. Duckett, 133 S. C. 85, 130

S. E. 340.

Change of venus.—See State v. Harvey,
128 S. C. 494, 122 S. E. 860.

§ 8-230. Investigation of security of warehouse receipts.

When warehouse receipts for products are pledged as securities in any
state bank under examination the examiner of such bank may go upon the
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premises of the person issuing the receipts, question the management under
oath and, if thought necessary, have the actual product exhibited to him.

1942 Code § 7858; 1932 Code § 7872; Civ. C. '22 § 4000; Civ. C. '12 § 2662; Civ. C. '02

§ 1777; R. S. 1540; 1885 (19) 212; 1897 (22) 463; 1914 (28) 487; 1918 (30) 880; 1923 (33)
161.

§ 8-231. What discounts not money borrowed.

The discount of bills of exchange drawn in good faith against existing values

and the discount of commercial business paper shall not be considered as

money borrowed.

1942 Code § 7858: 1932 Code § 7872; Civ. C. '22 § 4000; Civ. C. '12 § 2662; Civ. C. '02

§ 1777; R. S. 1540; 1885 (19) 212; 1897 (22) 463; 1914 (28) 487; 1918 (30) 880; 1923 (33)

161.

§ 8-232. Interest industrial banks may charge.

Industrial banks which make personal loans on the monthly payment plan,

which do not require or take real estate as collateral, which are incorporated

in the State and which do not receive deposits may make interest charges as

follows : on all loans of not less than ten dollars and not in excess of two hun-

dred dollars, one and one-half per cent per month.

1942 Code § 6738; 1932 Code § 6738; Civ. C. '22 § 3638; Civ. C. '12 § 2518; Civ. C. '02

§ 1662; G. S. 1288; R. S. 1390; 1877 (16) 325; 1882 (18) 35; 1889 (20) 376; 1898 (22) 749;
1912 (27) 573; 1931 (37) 316; 1934 (38) 1243; 1940 (41) 1739.

§ 8-233. Interest rate on instalment loans.

Banks, banking institutions and other lending agencies doing business in

this State may make loans and advances of credit to persons in amounts of

not less than ten dollars and not more than one thousand dollars, payable

in instalments, for the financing of purchases and for other desirable purposes,

over a period of not less than six months and on all such loans are allowed

to make interest or discount charges at the rate of not exceeding seven per

cent per annum just as if the entire amount of the debt matured on the date

the last instalment becomes due. For example, if the amount of the debt is

one hundred dollars, payable in instalments as aforesaid maturing over a

period of twelve months, and the rate seven per cent per annum, the amount

of such interest or discount shall be seven dollars.

1942 Code § 7856; 1935 (39) 382.

Meaning of "other lending agencies."

—

to corporations alone; but on the contrary,

The phrase "other lending agencies" cannot is broad enough to include persons, firms

be regarded as mere surplusage so as to and corporations engaged in the business

limit this section to banks and banking in- of lending money in this State. Smith v.

stitutions, nor can it be reasonably restricted Bulman, 197 S. C. 357, 15 S. E. (2d) 635.

§ 8-234. Maximum investment in mortgages.

No more than an amount equal to one-half of the capital stock of a bank-

ing corporation and one-half of its deposits shall be invested in mortgages of

real estate at any one time.

1942 Code § 7843; 1932 Code § 7862; Civ. C. '22 § 3992; Civ. C. '12 § 2654; Civ. C. '02

§ 1774; R. S. 1538; 1887 (19) 860; 1913 (28) 37; 1919 (31) 41.

Cross reference.—As to maximum
amounts of loans, see §§ 8-225 to 8-227.
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§ 8-235. No loan on or purchase of bank's own stock.

It shall be unlawful for any banking- association to make any loan or dis-

count on the security of the shares of its own capital stock or to be the pur-

chaser or holder of any such shares unless such security or purchase shall be

necessary to prevent loss upon a debt previously contracted in good faith.

1942 Code § 7860; 1932 Code § 7873; 1930 (36) 1093.

§ 8-236. Investment of funds in savings and loan associations, etc.

It shall be lawful for any building and loan association, bank, trust company
or other financial institution operating or doing business in the State or under

the laws of the State or the United States, any national bank or the receiver of

any bank, trust company, building and loan association or other financial in-

stitution operating under the laws of this State or of the United States to

invest their funds or the moneys in their custody or possession eligible for

investment in the shares of any Federal savings and loan association or in the

shares of any building and loan association organized and existing under the

laws of this State when such shares are insured by the Federal Savings and

Loan Insurance Corporation and also in bonds or debentures issued by any

Federal home loan bank or in the consolidated bonds or debentures issued by

the Federal Home Loan Bank Board.

1942 Code § 9051-2; 1935 (39) 287.

§ 8-237. Investment in farm loan bonds ; accountability for interest thereon.

Any savings bank, banking institution or trust company organized under the

laws of this State may invest in or lend money on the security of Federal farm

loan bonds issued by any Federal land bank or joint land bank organized

pursuant to an act of Congress entitled "An Act to Provide Capital for Agri-

cultural Development, Create Standard Forms of Investment, Based upon

Farm Mortgage, to Equalize Rates of Interest upon Farm Loans, to Furnish

a Market for United States Bonds, to Create Government Depositories and

Financial Agents for the United States, and for other Purposes," approved

July 17 1916 and acts amendatory and supplementary thereto, or on the security

of bonds issued by the Federal Farm Mortgage Corporation pursuant to the

provisions of an act of Congress known as the "Federal Farm Mortgage Cor-

poration Act". No such savings bank, banking institution or trust company
organized under the laws of this State shall account for a greater rate of in-

terest than the amount actually received on such investment.

1942 Code §9049; 1932 Code §9049; Civ. C. '22 §5461; 1918 (30) 763; 1919 (31) 133;

1934 (38) 1493.

Complaint based on violation of section v. McCormac, 186 S. C. 93, 195 S. E. 122
must allege loss.—A complaint that a mi- (1938).

nor's money was invested in a business Fiduciary is liable only for rate of inter-

hazardous in its operation and not in accord- est actually received.—The fiduciary is not
ance with the provisions of this section may to be charged with a greater rate of inter-

not be made where no loss has been shown est than the amount he actually receives

and, consequently, no liability revealed on on the investments. Oakes' Estate v.

the part of anyone for damages. Matheson Oakes, 170 S. C. 167, 169 S. E. 890 (1933).
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Article 10.

Acting as Fiduciary.

§8-241. General authority so to do.

Any banking corporation or trust company with a bona fide capital of at

least twenty-five thousand dollars actually paid in may be appointed executor

of a will, codicil or writing testamentary, administrator with the will annexed,

administrator of the estate of any person, receiver, assignee, guardian or

trustee under a will or instrument creating a trust for the care and manage-

ment of property, under the same circumstances, in the same manner and

subject to the same control by the court having jurisdiction of the same as

a legally qualified person. Any such appointment as guardian shall apply to

the estate and not to the person of the ward. Such corporation shall not be

required to receive or hold property or money or assume or execute a trust

under the provisions of this section without its assent.

1942 Code § 7838; 1932 Code § 7864; Civ. C. '22 § 3994; Civ. C. '12 § 2656; 1911 (27) 8;

1934 (38) 1245.

Section does not relieve corporation from v. Harby, 159 S. C. 257, 156 S. E. 767;

liability.—This and the following sections Strauss v. U. S. Fidelity & Guaranty Co., 63

do not relieve a corporation acting as exe- F. (2d) 174.

cutor or trustee, or the officers and directors Cited in Ex parte Michie, 167 S. C. 1,

thereof, from losses because of negligence, 165 S. E. 359; Monteith v. Harby, 193 S. C.

mismanagement or fraudulent acts. Winn 349, 8 S. E. (2d) 629.

§ 8-242. Bonds of such fiduciary.

Every such banking corporation appointed administrator, receiver, assignee,

guardian or trustee (when fiduciary bonds are required of individual persons

under like circumstances) shall be required to execute and file approved

fiduciary bonds similar in every respect to the bonds required by law of private

persons acting as such fiduciaries.

1942 Code §§ 7838, 7839; 1932 Code §§ 7864, 7865; Civ. C. '22 §§ 3994, 3995; Civ. C. '12

§§ 2656, 2657; 1903 (24) 70; 1911 (27) 8; 1934 (38) 1245.

§ 8-243. Capital stock security for fiduciary obligations.

The capital stock of such corporation shall be held as security for the faith-

ful performance of the duties undertaken by virtue of § 8-241 or of any sim-

ilar provision of law.

1942 Code § 7839; 1932 Code § 7865; Civ. C. '22 § 3995; Civ. C. '12 § 2657; 1903 (24) 70.

Quoted in Ex parte Michie, 167 S. C. 1,

165 S. E. 359.

§ 8-244. Papers executed by authorized officer.

In all proceedings in the probate court or elsewhere connected with any

authority exercised under the provisions of § 8-241 or under any similar pro-

visions of law all accounts, returns and other papers may be signed and sworn
to in behalf of the corporation by any officer thereof duly authorized by it.

The answer and examination under oath of such officer shall be received as

the answer and examination of the corporation. The court may order and
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compel an officer of such corporation to answer and attend the examination

in the same manner as if he, instead of the corporation, were a party to the

proceeding.

, //.- 1942 Code § 7840; 1932 Code § 7866; Civ. C. '22 § 3996; Civ. C. '12 § 2658; 1903 (24) 70.

gjjJTt->V>{g**U>X ARTICLE 11.

Periodical Statements and Examinations.

§ 8-251. Examination of banks.

The State Board of Bank Control may cause to be made at any time such

examination of the affairs of any bank as it may deem necessary to inform it

as to the financial condition of such bank and the examiner shall make a re-

port thereon to the Board at the earliest practicable date.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-252. Same ; including cash depositories ; fees.

The Board shall have made at least two examinations even' year of all

banks and for each examination it shall collect and pay over to the State

Treasurer the following fees, to wit

:

(1) For the examination of each bank or branch bank, not including cash

depositories, forty dollars for the first twenty-five thousand dollars of re-

sources plus three cents for each additional one thousand dollars of resources,

determined at the time of such examination ; and

(2) For examination of cash depositories with resources of less than fifty

thousand dollars, the sum of fifteen dollars and for those with resources of

over fifty thousand dollars, the sum of twenty-five dollars.

But any bank with a capital of five thousand dollars, shall be examined for a

fee of twenty dollars.

1942 Code § 7829-5; 1936 (39) 1484, 1713.

§ 8-253. Examination of building and loan associations; fees.

Building and loan associations shall be examined once each year and for

each such examination the Board shall collect and pay over to the State

Treasurer the following fees, to wit : twenty-five dollars for the first twenty-

five thousand dollars of resources, plus three cents for each additional one

thousand dollars of resources, determined at the time of such examination.

1942 Code § 7829-5; 1936 (39) 1484, 1713.

§ 8-254. Federal examinations.

Any examination made under the authority of any agency of the Federal

Government may be accepted by the Board, in its discretion, as equivalent

to an examination made under the terms of either § 8-252 or § 8-253.

1942 Code § 7829-5; 1936 (39) 1484, 1713.

§ 8-255. Reports and examinations.

The chief bank examiner may also, in his discretion, accept any report

which may have been obtained by the Federal Deposit Insurance Corpora-
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tion relative to the condition of a banking institution within a reasonable pe-

riod in lieu of a report authorized by the laws of this State to be required of

such institution by his department, provided copies of such report are fur-

nished to the chief bank examiner.

Said examiner may furnish to said Corporation, or to any official or exam-
iner thereof, a copy or copies of any or all examinations made of any such

banking institutions and of any or all reports made by the same and may
give access to and disclose to said Corporation or any official or examiner

thereof any and all information possessed by the office of said examiner with

reference to the condition of affairs of any such insured institution.

Nothing in this section shall be construed to limit the duty of any banking

institution in this State, deposits in which are to any extent insured under

the provisions of section 8 of the "Banking Act of 1933" (Section 12B of

the Federal Reserve Act, as amended) or of any amendment of said act, its

amendments or substitutions, or the requirements of said Corporation rel-

ative to examinations and reports nor to limit the powers of the chief bank

examiner with reference to examinations and reports under existing law.

1942 Code § 7837; 1935 (39) 482; 1936 (39) 1484.

§ 8-256. Directors to review reports of examinations.

Upon the examination of any state banking institution the State Board of

Bank Control shall, as soon as it can conveniently do so, forward a copy of

the report of the examination to the cashier of the bank who shall within

thirty days of receipt of the report call a meeting of the directors of the bank

for the purpose of reviewing the report and taking such action as is necessary,

f n forwarding such report to the cashier the Board shall use the form of no-

tice contained in § 8-257 and in certifying to the Board that such reports

have been reviewed by the directors the president or cashier shall use the

form contained in § 8-258 and all directors who were present at the meeting

shall sign the form contained in § 8-258, certifying that they have received

the report of the Board.

1942 Code § 7869; 1932 Code § 7877; 1929 (36) 127; 1933 (38) 296; 1936 (39) 1484.

§ 8-257. Form of notice to cashier.

The form of notice from the State Board of Bank Control to the cashier

of the bank referred to in § 8-256 shall be as follows

:

To the cashier: In accordance with the law I inclose copy of the report

of examination of your bank made 19. . . ., by the

State Board of Bank Control, , with the request

that it be considered at a meeting of your directors to be held within thirty

days from this date and a record of the action taken thereon entered upon the

minutes. Please also fill out and return the form attached.

State Board of Bank Control.

1942 Code § 7869; 1932 Code § 7877; 1929 (36) 127; 1933 (38) 296; 1936 (39) 1484.

§ 8-258. Form of report to State Board.

The form of report to the State Board of Bank Control referred to in § 8-256

shall be as follows:
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To the State Board of Bank Control

:

The report of the recent examination of this bank has been received, was
submitted to the directors at a board meeting held and
was duly considered and a record of the action taken made upon the minutes.

(President or Cashier)

Name and location of bank.

We, the undersigned directors of bank,

have reviewed the report of the State Board of Bank Control under date

of

1942 Code § 7869; 1932 Code § 7877; 1929 (36) 127; 1933 (38) 296; 1936 (39) 1484.

§ 8-259. Report of condition.

All institutions doing business in this State in lending money and receiving

deposits, under acts of incorporation granted by the State, shall, under penalty

of a forfeiture of their charters, publish when and as called for by the State

Board of Bank Control, without previous notice, a correct report of the con-

dition and business of such institution. The report shall contain a statement

under oath by the president or cashier of such institution of the amount of

the capital stock paid in, deposits, discounts, property and liabilities of the in-

stitution verified by three of the directors thereof. This section shall apply to

all private banking institutions whether chartered or not.

1942 Code § 7861; 1932 Code §§ 1354, 7858; Cr. C. '22 §§ 245, 3988; Cr. C. '12 § 255, 2642;
Civ. C. '02 § 1766; G. S. 1352; R. S. 1468; 1874 (15) 526; 1904 (24) 398; 1909 (26) 90; 1933

(36) 296; 1936 (39) 1484.

§ 8-260. Failure to publish report.

Upon the failure of any institution to publish the report required by § 8-259,

the Attorney General, on notice thereof, shall at once take the necessary steps

to vacate the charter of the institution. Any person conducting the business

of lending money and receiving deposits refusing or neglecting to publish

such statement shall be guilty of a misdemeanor and, upon conviction in

any court of competent jurisdiction, shall be fined in the sum of not less

than one hundred dollars nor more than one thousand dollars or imprisoned

at hard labor for a period of not less than three months nor more than one

year, or both, in the discretion of the court.

1942 Code § 7861; 1932 Code §§ 1354, 7858; Cr. C. '22 §§ 245, 3988; Cr. C. '12 §§ 255, 2642;

Civ. C. '02 § 1766; G. S. 1352; R. S. 1468; 1874 (15) 526; 1904 (24) 398; 1909 (26) 90; 1933

(36) 296; 1936 (39) 1484.

§ 8-261. Statements from branch banks required.

Each bank or institution engaged in the banking business in this State

which maintains or operates a branch bank or an office for business other than

its regular or home office shall cause to be published statements of the assets

and liabilities of such branch bank or office in the county wherein such branch

bank or office is located to the same effect as the statements of other banks or

banking institutions. But it shall be a sufficient compliance with the provi-
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sions of this section for any bank or institution engaged in the banking busi-

ness in this State which has a capital of one million dollars or more and which

owns and operates more than ten branches in the State to publish a consoli-

dated statement of its assets and liabilities as required by § 8-259 in each

count}' in which it has a branch office or offices
;
provided, that this provision

shall apply only with the written approval of the respective local boards of

directors or advisory boards of the branch offices hereby affected.

1942 Code § 7863; 1932 Code § 7859; Civ. C. '22 § 3989; 1914 (28) 587; 1931 (37) 289.

§ 8-262. Publishing statements by banks.

The statements required by §§ 8-259 and 8-261 to be published by the banking

institutions in this State shall be called for by the State Board of Bank Control

not less than two nor more than four times each year and published in some
newspaper in the county wherein such banking institution is located

;
provided,

that when no newspaper is published within the county in which a bank is

located the statement shall be published in some newspaper having general

circulation in such county. Any such statement shall be promptly published

by any newspaper to which it is delivered and in the next succeeding issue aft-

er the delivery of the statement and should the statement not be published in

the next succeeding issue after the delivery of the notice no charge shall be

made for the publication thereof; provided, that a written copy of the statement

shall have been in the hands of the printer at least twenty-four hours before

publication of the paper.

1942 Code § 7862; 1932 Code § 7860; Civ. C. '22 § 3990; Civ. C. '12 §§ 2651, 2652; 1909

(26) 91; 1913 (28) 65; 1919 (31) 48; 1933 (38) 296; 1936 (39) 1484; 1943 (43) 167.

§ 8-263. Statement sent to Board ; failure to report.

The statements referred to in §§ 8-259 and 8-261 shall be sent to the State

Board of Bank Control within ten days from the date they are delivered to the

newspaper and shall be in such form as may be required by the Board. Any
bank which fails to report within the time given, without excuse given to the

Board, shall be subject to a fine of ten dollars per day for each day's delay, col-

lectible by the Board in any court of competent jurisdiction.

1942 Code § 7862; 1932 Code § 7860; Civ. C. '22 § 3990; Civ. C. '12 §§ 2651, 2652; 1909

(26) 91; 1913 (28) 65; 1919 (31) 48; 1933 (38) 296; 1936 (39) 1484; 1943 (43) 167.

Article 12.

Relationships with Federal Deposit Insurance Corporation.

§ 8-271. "Banking institution" defined.

The term "banking institution," as used in this article shall be construed

to mean any bank, trust company, bank and trust company, stock savings

bank, mutual savings bank or cash depository which is now or may hereafter

be organized under the laws of this State.

1942 Code § 7S37: 1935 (39) 4S2; 1936 (39) 1484.

§ 8-272. Contracts, etc., with Federal Deposit Insurance Corporation.

Any banking institution organized under the laws of this State may, on the

authority of its board of directors and upon approval of the State Board of
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Bank Control, enter into such contracts, incur such obligations and generally

do and perform any and all such acts and things whatsoever as may be nec-

essary or appropriate in order to take advantage of any and all memberships,

loans, subscriptions, contracts, grants, rights or privileges which may at any

time be available or enure to banking institutions or to their depositors, credi-

tors, stockholders, conservators, receivers or liquidators by virtue of those

provisions of section 8 of the Federal "Banking Act of 1933" (sec. 12B of the

Federal Reserve Act, as amended) which establish the Federal Deposit In-

surance Corporation and provide for the insurance of deposits or of any other

provisions of that or of any other act or resolution of Congress to aid, regulate

or safeguard banking institutions and their depositors including any amend-
ments of the same or an)' substitutions therefor. And any such banking insti-

tution may also, upon approval of the State Board of Bank Control subscribe

for and acquire any stock, debentures, bonds or other types of securities of

the Federal Deposit Insurance Corporation and comply with the lawful reg-

ulations and requirements from time to time issued or made by such corpo-

ration.

1942 Code § 7837; 1935 (39) 482; 1936 (39) 1484.

§ 8-273. Federal Deposit Insurance Corporation as receiver or liquidator.

The Federal Deposit Insurance Corporation may, with the approval of the

State Board of Bank Control, be and act without bond as receiver or liquidator

of any banking institution the deposits in which are to any extent insured by

said Corporation and which shall have been closed on account of inability to

meet the demands of its depositors.

The State Board of Bank Control may, in the event of such closing, tender

to said Corporation the appointment as receiver or liquidator of such banking

institution and, if the Corporation accepts such appointment, it shall have all

the powers and privileges provided by the laws of this State with respect to

a receiver or liquidator of a banking institution, its depositors and other credi-

tors and be subject to all the duties of such receiver or liquidator.

1942 Code § 7837; 193S (39) 482; 1936 (39) 1484.

§ 8-274. Assets pass to Federal Deposit Insurance Corporation on appoint-

ment.

Upon the acceptance of the appointment as receiver or liquidator as afore-

said by the Corporation, the possession of and title to all the assets, business

and property of such banking institution of every kind and nature shall, with

the consent of the chief bank examiner, pass to and vest in the Corporation.

1942 Code § 7837; 1935 (39) 482; 1936 (39) 1484.

§ 8-275. Federal Deposit Insurance Corporation subrogated to rights of de-

positors paid by it.

Whenever any banking institution shall have been closed as aforesaid and

the Federal Deposit Insurance Corporation shall pay or make available for pay-

ment the insured deposit liabilities of such closed institution, the Corpora-

tion, whether or not it shall become receiver or liquidator of such closed bank-

451



§ 8-276 Code of Laws of South Carolina § 8-282

ing institution, shall be subrogated to all rights of the owners of such de-

posits against such closed banking institution in the same manner and to the

same extent as subrogation of the Corporation is provided for in subsection

(1) of section 12B of said Federal Reserve Act, as amended (being section 8

of said "Banking Act of 1933") or in any amendments of same or any substitu-

tions therefor, in the case of the closing of a national bank. But the rights

of depositors and other creditors of such closed institutions shall be deter-

mined in accordance with the applicable provisions of the laws of this State.

1942 Code § 7837; 1935 (39) 482; 1936 (39) 1484.

§ 8-276. Closed institutions may borrow or sell assets to Federal Deposit In-

surance Corporation.

With respect to any banking institution which is closed on account of in-

ability to meet the demands of its depositors (a) by action of the chief bank

examiner or of a court (b) by action of its directors or (c) in the event of

its insolvency or suspension, the chief bank examiner or the receiver or liqui-

dator of such institution may, with the permission of the chief bank examiner,

borrow from the Federal Deposit Insurance Corporation and furnish any part

or all of the assets of such institution to said Corporation as security for a

loan from the same. But when the Corporation is acting as such receiver or

liquidator the order of a court of record of competent jurisdiction shall be first

obtained approving such loan. Upon an order of a court of record of compe-

tent jurisdiction and with the permission of said chief bank examiner, the re-

ceiver or liquidator of any such institution may sell to the Corporation any

part or all of the assets of such an institution. The provisions of this section

shall not be construed to limit the power of any banking institution, the chief

bank examiner or receivers or liquidators to pledge or sell assets in accordance

with any existing law.

1942 Code § 7837; 1935 (39) 482; 1936 (39) 1484.

Article 13.

Management by Conservators.

§ 8-281. Definition.

As used in this article the term "bank" includes building and loan associa-

tions.

1942 Code § 7929-7; 1936 (39) 1484.

Cross reference.—As to examination of

banks by the State Board of Bank Control,

see § 8-251.

§ 8-282. Appointment of conservator of a bank.

Whenever it shall deem it necessary in order to conserve the assets of any

bank for the benefit of the depositors and other creditors thereof the Board

may appoint a conservator for any bank and require of him such bond and se-

curity as the Board deems proper.

1942 Code § 7829-7; 1936 (39) 1484.
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Stockholders not included in provisions of section indicates that the legislature inten-

this section.—The term "stockholders" is tionally omitted that word. Ex parte Miller,

used by the legislature to denote a distinct 191 S. C. 260, 1 S. E. (2d) 512.

class, separate and apart from depositors Cited in State Board of Bank Control v.

and creditors and a careful reading of this Sease, 1S8 S. C. 133, 198 S. E. 602.

§ 8-283. Federal Deposit Insurance Corporation as conservator.

Nothing' herein contained shall be construed to prevent the Board from ap-

pointing the Federal Deposit Insurance Corporation conservator or receiver

of any closed bank and the Board may in its discretion so appoint the Federal

Deposit Insurance Corporation as conservator or receiver of any closed bank

as provided for under the terms of section 264, title 12, United States Code
Annotated (49 Statute 684) and the provisions of § 8-273.

1942 Code § 7829-8; 1936 (39) 1484.

§ 8-284. Persons who may not be conservators.

No person shall be appointed conservator of any institution under the pro-

visions of this article who was an officer, director or attorney of such institu-

tion at the time the Board determined to create such conservatorship or who
within two years prior to that time had been such officer, director or attorney.

1942 Code § 7829-9; 1936 (39) 1484.

§ 8-285. Powers of such conservator and rights of other persons.

The conservator, who shall serve at the pleasure of and under the direction

of the Board, shall take possession of the books, records and assets of every

description of such bank and take such action as may be necessary to con-

serve the assets thereof pending further disposition of its business as provided

by law. He shall have all rights, powers and privileges now possessed by or

hereafter given receivers of insolvent banks and shall be subject to the obliga-

tions and penalties, not inconsistent with the provisions of §§ 8-56, 8-57, 8-251

to 8-253, 8-285 to 8-288 and 8-290 to 8-296, to which receivers are now or may
hereafter become subject. During the time that the conservator remains in

possession of such bank the rights of all persons with respect thereto shall,

subject to the other provisions of this article, be the same as if a receiver had

been appointed therefor.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-286. Expenses of conservator; attorney.

All expenses of any such conservatorship shall be paid out of the assets of

such bank and shall be a lien thereon which shall be prior to any other lien.

The conservator shall receive as salary an amount to be fixed by the Board.

The conservator may employ an attorney or attorneys at such reasonable

compensation as may be agreed upon; provided, that the same shall be subject

to the written approval of the Board.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-287. Withdrawal of deposits or payment of creditors.

While such bank is in the hands of a conservator the Board may require the

conservator to set aside and make available for withdrawal by depositors and
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payment to other creditors, on a ratable basis, such amounts as in the opin-

ion of the board may safely be used for this purpose.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-288. Receipt of deposits.

The Board may, in its discretion, but only if local conditions render it ad-

visible, permit the conservator to receive deposits. But deposits received

while the bank is in the hands of a conservator shall not be subject to any lim-

itation as to payment or withdrawal and such deposits shall be segregated

and shall not be used to liquidate any indebtedness of such bank existing at

the time that a conservator was appointed for it or any subsequent indebted-

ness incurred for the purpose of liquidating any indebtedness of such bank

existing at the time such conservator was appointed. Such deposits received

while the bank is in the hands of a conservator shall be kept on hand in cash,

invested in the direct obligations of the United States or of this State, either

or both, or deposited with such bank or banks as may be designated by the

Board.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-289. When conservators may borrow to pay dividends or to reopen.

The Board may, for the purpose of securing funds to pay a dividend to de-

positors or for the purpose of reopening any bank, banking corporation or

trust company operated by a conservator under the Board, authorize and em-

power any conservator to borrow such sum of money, in the corporate name
of such bank, banking corporation or trust company, as the board may order,

and evidence such indebtedness by a note or notes, payable at such time as

the notes may provide and bearing such interest rate or discount as may
therein be provided, not exceeding the legal rate, securing the payment of

such note by a pledge of all or any of the assets of such bank, banking corpo-

ration or trust company in the hands of such conservator. Any note and the

pledge of any securities, assets or other property of any such conservator

made and delivered as herein provided shall be binding upon and constitute a

liability of any such bank, banking institution or trust company.

1942 Code § 7829-13; 1934 (38) 1560.

§ 8-290. Termination of conservatorship.

If the Board becomes satisfied it may safely be done and that it would be

in the public interest, it may, in its discretion, terminate any such conserva-

torship and permit such bank to resume the transaction of its business subject

to such terms, conditions, restrictions and limitations as the Board may pre-

scribe.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-291. Reorganization of any such bank.

Any bank in the hands of a conservator may be reorganized

:

(1) When the board shall be satisfied that the plan of reorganization is fair

and equitable as to all depositors, other creditors and stockholders and is in
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the public interest and when the board shall have approved the plan subject

to such conditions, restrictions and limitations as it may prescribe; and

(2) When, after reasonable notice of such reorganization, both depositors

and other creditors representing at least seventy-five per cent in amount of

the total deposits and other liabilities and stockholders owning at least two-

thirds of its outstanding capital stock as shown by the books of the bank shall

have consented in writing to the plan of reorganization
;
provided, however,

that claims of depositors or other creditors which will be satisfied in full under

the provisions of the plan of reorganization shall not be included among the

total deposits and other liabilities of the bank in determining the seventy-five

per cent thereof above required.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-292. Publication of notice of reorganization.

Before the conservator shall return the affairs of the bank to its directors

he shall cause to be published in a newspaper in the city, town or county in

which such bank is located or, if no newspaper is published in such city, town
or county, in a newspaper published in this State to be selected by the Board

a notice in form approved by the Board, stating the date on which the affairs

of the bank will be returned to its directors and that the said provisions of §§ 8-

287 and 8-288 will not be effective after the expiration of fifteen days from such

date. On the date of the publication of such notice the conservator shall imme-
diately send to every person who is a depositor in such bank under § 8-288 a

copy of such notice by registered mail addressed to the last known address

of such person as shown by the records of the bank and the conservator shall

send a similar notice in like manner to every person making deposits in such

bank under § 8-288 after the date of such newspaper publication and before the

affairs of the bank are returned to its directors.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-293. Effect of such reorganization.

When such reorganization becomes effective all books, records and assets

of the bank shall be disposed of in accordance with the provisions of the plan

and the affairs of the bank shall be conducted by its board of directors in the

manner provided by the plan and under the conditions, restrictions and lim-

itations that may have been prescribed by the Board. In any reorganization

which shall have been approved and shall have become effective as provided

herein all depositors and other creditors and stockholders of such bank, wheth-

er or not they shall have consented to such plan of reorganization, shall be

fully and in all respects subject to and bound by its provisions, and claims

of all depositors and other creditors shall be treated as if such claimants had

consented to the plan of reorganization.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-294. Segregation of deposits, etc., not required after reorganization.

After fifteen days have elapsed from the time the affairs of the bank shall

have been returned to its directors by the conservator either with or without
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a reorganization as provided in § 8-291, the provisions of § 8-288 with respect

to the segregation of deposits received while a bank is in the hands of a con-

servator and with respect to the use of such deposits to liquidate the indebt-

edness of such bank shall no longer be effective.

1942 Code § 7829-7; 1936 (39) 1484.

§ 8-295. Liquidation by conservator.

When the board shall conclude that any bank for which a conservator has

been appointed is insolvent or in imminent danger of insolvency and that it

is necessary to liquidate such bank in order to protect the interests of de-

positors and creditors, it shall order the liquidation thereof. When liquida-

tion shall have been so ordered the same shall be under and by the conservator

appointed for such bank and shall continue until the liquidation of such bank
has been completed. Any such conservator shall be vested with the same
powers and duties as receivers of banks under existing laws, except as in its

discretion the Board shall fix or limit the liquidation expenses of such bank.

The liquidation of all such banks shall be under such rules and regulations as

may be prescribed by the Board and the conservator shall have the right to

apply to a court of competent jurisdiction for direction and instruction on
questions of law arising in the liquidation of any such bank.

1942 Code § 7829-8; 1936 (39) 1484.

For construction of prior statute on this

subject, see Reconstruction Finance Corp. v.

Zimmerman. 76 F. (2d) 313.

§ 8-296. Section 8-295 not applicable to certain banks.

The provisions of § 8-295 shall not be applicable to banks that were on May
9, 1936 in liquidation or under a receivership appointed by the order of court,

and nothing in § 8-56 or this article shall annul, invalidate or remove any re-

ceiver then engaged in the liquidation of any bank.

1942 Code § 7829-8; 1936 (39) 1484.

Article 14.

Other Methods of Liquidation.

§ 8-301. Appointment of debtor of bank as receiver, etc.

No person shall be appointed to act as receiver or liquidating agent of any

bank who is indebted to such bank unless the judge shall, in the same order,

provide a condition precedent for the security and payment of such debt.

1942 Code § 7870; 1932 Code § 7856; 1928 (35) 1236.

§8-302. Blank.

§ 8-303. Blank.

§ 8-304. Receivers may pledge or sell securities, etc., to pay dividends or debts.

Any receiver of any closed banking institution or banking corporation may:
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(1) Borrow from the Reconstruction Finance Corporation, authorized and

functioning pursuant to the acts of the Congress of the United States of Amer-
ica, or other person, money to be used in the payment of dividends to deposi-

tors, creditors or claims of secured creditors when the security is deemed by
any such receiver to be of a value in excess of the debt

;

(2) Pledge or sell to the Reconstruction Finance Corporation, or other per-

son, any assets or securities belonging to any such banking institution or bank-

ing corporation ; and

(3) Make assignments of such assets or securities to the Reconstruction

Finance Corporation, or other person, in such manner or form as may be ap-

proved by the Corporation or such other person and all such acts of his are

declared to be legal, valid, binding and effective to transfer and vest in the

Corporation, its successors or assigns, or other person, as the case may be,

ownership and title to such assets and securities according to the terms of

such transfer or assignment.

1942 Code § 7873; 1932 (37) 1332.

§ 8-305. Disposition of assets of certain banks in receivership.

When in the liquidation of a closed bank the assets of such bank have been

fully converted into cash, the receiver may petition the circuit court for the

judicial circuit in which the bank is located or the circuit court which ap-

pointed a receiver of the bank for an order to liquidate finally and wind up its

affairs. Upon such order being obtained, the following procedure shall be

followed

:

(1) The receiver shall publish or cause to be published in a newspaper of

general circulation in the county in which the bank is located a notice to all

creditors and depositors fixing a date not less than thirty days from the date

of first insertion as the final date for the filing of claims, the publication to be

made once a week for four successive weeks

;

(2) The receiver shall give or cause to be given a notice, either on a post-

card with a return postcard or by a letter with a return self-addressed post-

card, notifying all depositors and claimants against the bank at their last

known address according to the records of the receiver that the final dividend

or payment will be made on a date thirty days from the date fixed as the final

date for the filing of claims; and

(3) The receiver shall, prior to the date fixed for the payment of the final

dividend, compile a list of all depositors and claimants with the addresses as

known to him or who have returned postcards with their present addresses

on them and this list shall be the total entire list of those who are entitled to

share in the final dividend or payment. All depositors and claimants who
do not notify the receiver and whose whereabouts he does not know shall be

excluded from the list of those to receive the final dividend.

The amount remaining to be paid to depositors and creditors of the bank

shall be pro-rated in proportion to the respective amounts of their claims

among those depositors and creditors who appear on the final list.

1942 Code § 7871: 1932 Code § 7854; 1930 (36) 1101; 1933 (38) 296; 1936 (39) 1484.

Stated in Reconstruction Finance Corpo-

ration v. Zimmerman, 76 F. (2d) 313.

457



§ 8-306 Code of Laws of South Carolina § 8-309

§ 8-306. Claims not allowable in liquidation.

No claim shall be allowed against a bank in liquidation except for moneys
paid or services rendered and no penalty for usury or for any other reason

shall be paid out of the funds of the bank during the process of liquidation.

The court may in preparing an order for the final liquidation make suitable

provisions for the necessary and proper expenses incident to the final liquida-

tion, to be deducted before making the final distribution among the depositors

and the creditors.

1942 Code § 7871; 1932 Code § 7854; 1930 (36) 1101; 1933 (38) 296; 1936 (39) 1484.

§ 8-307. Disposition of check when depositor cannot be located.

If at the time of final liquidation any depositor cannot be located and the

check which is mailed to him is returned to the receiver or if any depositor

or creditor shall leave no address but shall request that the final payment be

held by the receiver at the office where the liquidation takes place and does

not call for the same within thirty days from the time of final liquidation,

these amounts shall be at once turned over to the county treasurer of the

county in which the bank is located and shall be held by him for a period of

one year from the date of final payment to depositors and creditors. If not

called for before the end of the year they shall become the property of the

county and shall become a part of the funds of the county and shall be used

for ordinary county purposes.

1942 Code § 7871; 1932 Code § 7854; 1930 (36) 1101; 1933 (38) 296; 1936 (39) 1484.

§ 8-308. Receivers to file report every six months.

A receiver or liquidating agent appointed under the provisions of § 7855,

1932 Code, shall every six months during the term of his administration file

a o with the clerk of court of the county in which the bank is located a list of re-

. ceipts for that period showing the sources from which such receipts have

been derived and shall at the same time file a list of the expenditures for the

same period, itemized so as to show the nature of such expenditures and the

balance of cash on hand.

1942 Code § 7872; 1932 Code § 7855; 1929 (36) 199; 1930 (36) 1235; 1931 (37) 291; 1933

(38) 296; 1935 (39) 46; 1936 (39) 14S4.

§ 8-309. Compensation of receivers.

All receivers appointed under the provisions of § 7855, 1932 Code, shall

receive in full for their services in the liquidation of the affairs of the bank

/ the following remuneration: two per cent on all moneys received and a like

\ amount on all moneys paid out by them on all sums up to fifty thousand dol-

lars and two and one-half per cent on all sums received and paid out above

A\ fifty thousand dollars.

1942 Code § 7872; 1932 Code § 7855; 1929 (36) 199; 1930 (36) 1235; 1931 (37) 291; 1933

(38) 296; 1935 (39) 46; 1936 (39) 1484.

Superseded by later acts.—In Dunlap & is generally referred to as the old law and
Dunlap v. Zimmerman, 188 S. C. 322, 199 has been superseded by later acts.

S. E. 296, it is said that § 7855. 1932 Code, This section establishes as the measure
of which this section and § 8-308 were a part. of the receivers' compensation, not the
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trouble or inconvenience incident to the Court cannot increase commissions.—The
bank's liquidation, but the amount of money language used in this section evidences a
"received and paid out"', and unless the clearly articulated legislative intent to limit

money has been "received" and "paid out" the commissions to be received by the

by the receivers, it specifically inhibits any boundaries fixed by the statute and destroys

allowance of commissions to the fiduciaries. any right in the court to increase such com-
Spartanburg County v. Arthur, 180 S. C. missions beyond those limits. Spartanburg
81, 185 S. E. 486. County v. Arthur, 180 S. C. 81, 185 S. E.
Moneys received or paid out.—Moneys 486.

which admittedly were received wholly by Receivers are not entitled to commissions
a secured creditor and applied by such credi- upon offsets any more than they are en-

tor to its indebtedness have not been "re- titled to commissions upon collections made
ceived" or "paid out" by the receivers. exclusively by secured creditors. Spartan-
Spartanburg County v. Arthur, 180 S. C. 81, burg County" v. Arthur, 180 S. C. 81, 185

185 S. E. 486. S. E. 486.

§ 8-310. Compensation of attorneys.

The compensation for any attorney employed by such receiver shall he fixed

by the court upon notice to the creditors and depositors of a hearing for that

purpose. The notice shall be given by the receiver under the directions of the

court. In fixing the compensation for the attorney consideration shall be giv-

en to the character of the service rendered and to the actual benefit accruing

to the creditors by reason of the advice and service of the attorney. The at-

torney for the receiver shall also receive the usual fees fixed by the court in

cases of mortgages foreclosed and notes collected by suit. In cases in which

the attorneys for the receiver realize on securities without suit but when the

receiver has found it necessary to place such items in his hands for collection

the attorney shall be paid for such services not in excess of five per cent on

all such sums actually collected by him.

1942 Code § 7872; 1932 Code § 7855; 1929 (36) 199; 1930 (36) 1235; 1931 (37) 291; 1933

(38) 296; 1935 (39) 46; 1936 (.39) 1484.

Article 15.

Reorganisation of Insolvent Bonds.

§ 8-311. Reorganization of banks adjudged insolvent.

When any banking institution organized and operating under the laws

of this State has been duly adjudged insolvent in an action or special proceed-

ing duly instituted in the court of common pleas of this State, the court in such

action may approve a plan of reorganization for the reopening of any such

bank or banking institution upon compliance with the following procedure

and requirements set forth in §§ 8-312 to 8-317.

1942 Code § 7874: 1932 (37) 1183.

§ 8-312. How claims may be affected by reorganization plan.

Any such reorganization plan may authorize the reduction of the claims

of depositors and unsecured creditors, postpone the payment thereof or pro-

vide for such payment in instalments as will appear to be to the best interest

of the parties interested. In any such plan all claims or demands of the same

class shall be treated alike.

1942 Code § 7874; 1932 (37) 1183.
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§8-313. Parties to proceeding.

All depositors, creditors and stockholders shall, for the purpose of deter-

mining upon any plan of reorganization for the reopening of any such bank
under the terms of this section, be deemed parties to the action or proceeding

in which the adjudication of insolvency is made, provided the notice herein-

after referred to be duly served. All such depositors, creditors and stock-

holders who are so made parties shall be bound by the judgment order referred

to in §8-316.

1942 Code § 7874; 1932 (37) 1183.

§ 8-314. Petition and order for creditors' meeting.

In the event as many as five per cent in number and amount of depositors

and stockholders file a petition, duly verified, with the resident or presiding

judge of the circuit in which such bank is situate, setting forth that, in their

opinion

:

(1) It would be to the advantage of the depositors and unsecured creditors

to reorganize and reopen such bank for business

;

(2) Under such reorganization plan the depositors and unsecured creditors

would receive a larger percentage of their claims than would be paid under a

liquidation in court ; and

(3) It is feasible to reopen the bank on such plan.

And should such representations appear to the satisfaction of the judge to

be true, the court shall fix by order a time and place for the holding of a meet-

ing of depositors, creditors and stockholders of such institution for the pur-

pose of considering and determining upon a plan for the reorganization and

reopening of such institution.

1942 Code § 7874; 1932 (37) 1183.

§8-315. Notice of meeting.

A notice of the time, place and purpose of such meeting shall be given by

mail to each depositor, creditor and stockholder at his address as the same

appears upon the books and records of the institution, unless it be known to

be otherwise and then at such last known address, at least ten days prior to

the time of such meeting. The court in its order shall direct the manner of

giving such notice and make such other provisions for the holding and con-

duct of the meeting, not inconsistent herewith, as will enable the parties to be

fully heard and register their views on any plan of reorganization.

1942 Code § 7874; 1932 (37) 1183.

§8-316. Adoption of plan; quorum and vote required; no appeal.

Before any such meeting shall be authorized to determine upon any plan

of reorganization it must appear that not less than fifty per cent of depositors,

unsecured creditors and stockholders are present or duly represented. In the

event that two-thirds in number and amount of all depositors, unsecured

creditors and stockholders present at such meeting agree upon a plan of re-

organization by resolution duly adopted and recommend the same to the resi-

dent or presiding judge of such circuit, then the court, if it appear to its sat-
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isfaction that such plan will be to the best interest of all parties, may by proper

judgment order approve such plan, and order the reorganization and reopening

of such institution. No appeal shall be allowed or taken from such order.

1942 Code § 7874; 1932 (37) 1183.

§ 8-317. Reopening of bank in hands of State Board; agreement of fiduciaries.

Any bank placed in the hands of the State Board of Bank Control other

than a banking institution that has been duly adjudged insolvent in an action

or special proceeding duly instituted in the court of common pleas under

§ 8-311 may reopen and operate as a going banking institution upon the con-

sent of two-thirds of the depositors in number and amount holding deposits

in excess of ten dollars in such bank who shall agree in writing to an exten-

sion of payment of unsecured creditors of the bank. Such writing shall spec-

ify the terms of such extension and amounts to be paid from time to time for a

period not exceeding five years. All such agreements when signed by execu-

tors, trustees, administrators or committees for persons non compos mentis

shall be lawful and binding upon their wards and shall be binding upon all

depositors.

1942 Code § 7874; 1932 (37) 1183.

CHAPTER 4.

Cash Depositories.

Sec. Sec.

8-401. Authorized; only one in any com- 8-409. Cashing checks.

munity. 8-410. Refusal to accept deposits, accounts,

8-402. Organization; capital. etc.

8-403. Powers. 8-411. Loans.
8-404. Deposits. 8-412. Investments.

8-405. Bond of official in charge of deposit 8-413. Deposit of funds.

vaults. 8-414. Examination; publication of report.

8-406. Investment of deposits. 8-415. Payment of dividends.

8-407. Pledge of securities for deposit of 8-416. Only physical property taxable.

public funds. 8-417. Cash depositories may change to

8-408. Monthly service charge. general banking.

§ 8-401. Authorized ; only one in any community.

Cash depositories to be organized, incorporated and operated in the manner

hereinafter provided shall be authorized to operate in this State. But not

more than one such depository may be organized in any town, city or com-

munity.

1942 Code § 7875; 1932 (37) 1359.

§ 8-402. Organization ; capital.

Cash depositories herein provided for shall be incorporated and organized

under the general corporation law of this State, each depository to have a

minimum capital stock of twenty-five hundred dollars, to be paid in full in

cash at the time of the application for the charter. No notes of stockholders
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or other notes or mortgages of real, personal or mixed property shall be con-

sidered and accepted as cash in payment for any shares of stock of any cash

depository organized hereunder. Fifty per cent of any amount of capital in

excess of twenty-five hundred dollars may be used for organization and op-

erating expense.

1942 Code § 7875-1; 1932 (37) 1359; 1933 (38) 152.

§ 8-403. Powers.

Such cash depositories may:

( 1 ) Receive and pay out the lawful currency of the United States

;

(2) Deal in exchange, gold and silver coin and bullion;

(3) Receive on deposit moneys on such terms as may be agreed on with the

depositors

;

(4) Issue certificates therefor, negotiable and assignable in such way as

may be stipulated in the same ; and

(5) Do generally the business of banking, except the investment of the

deposits which shall not be loaned by cash depositories except in the manner
provided in §§ 8-406 and 8-411.

1942 Code § 7875-2; 1932 (37) 1359; 1933 (38) 152.

§ 8-404. Deposits.

Deposits may be accepted in any lawful money of the United States and

shall be subject to call without notice, during regular banking hours. Deposits

shall be kept in cash, in safe vaults or safes, with adequate insurance protec-

tion, policies therefor to be issued by a company licensed to do business in

this State and in an amount at least equal to the entire amount of cash and

negotiable securities held in the depository.

1942 Code § 7875-3; 1932 (37) 1359; 1933 (38) 152; 1935 (39) 69; 1937 (40) 408.

§ 8-405. Bond of official in charge of deposit vaults.

The official having the custody of and access to such vaults and the money
held in the cash depository shall be bonded with a fidelity bond by a bonding

company licensed to do business in this State in a reasonable amount, not

to exceed the average amount of cash on hand. This amount shall be ap-

proved by the chief bank examiner. But in lieu of furnishing such fidelity

bond such official may deposit with the State Treasurer cash or securities, to

be approved by the chief bank examiner, equal in value to the amount of

fidelity bond herein required. Such cash or securities placed with the State

Treasurer shall not be removed or taken down except upon the written ap-

proval of the chief bank examiner who shall fix the time when the same may
be removed, not less than one year from the time of the request. And in no

event shall such cash or securities be removed when there is any likelihood or

probability of claims being filed which the securities or cash were placed to

protect.

1942 Code § 7875-3; 1932 (37) 1359; 1933 (38) 152; 1935 (39) 69; 1937 (40) 408.
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§ 8-406. Investment of deposits.

In case the deposits in cash become too bulky for convenience or safe han-

dling the depository may invest any and all of such money exceeding ordinary

business demands in United States securities, bonds or other obligations of

this State or any political subdivision thereof or cotton producers' notes,

with required documents attached, eligible for sale to the Commodity Credit

Corporation, to be held as cash at the cost price thereof, the interest earned

thereon during the period of holding to be the property of the cash depository.

The total amount of any such investments other than in United States secu-

rities shall not be in excess of twenty-five per cent of the total amount of de-

posits at the time of such investment. Should there be withdrawals at any

time of excess of cash on hand withdrawing depositors shall accept as cash

the aforesaid securities at the cost price thereof.

1942 Code § 7875-3; 1932 (37) 1359; 1933 (38) 152; 1935 (39) 69; 1937 (40) 408.

§ 8-407. Pledge of securities for deposit of public funds.

When there is any law requiring the pledge of securities for the deposit

of public funds (funds of governmental units), cash depositories may comply
therewith if such securities so pledged shall not exceed, at the cost price there-

of to the depository, the amount of the deposits secured thereby.

1942 Code § 7875-3; 1932 (37) 1359; 1933 (38) 152; 1935 (39) 69; 1937 (40) 408.

§ 8-403. Monthly service charge.

The depositories shall make a regular monthly charge on a fee basis for serv-

ices rendered.

1942 Code § 7875-4; 1932 (37) 1359; 1933 (38) 152.

§ 8-409. Cashing checks.

Checks shall be cashed by the depository only at the depositor's risk and

shall not exceed the depositor's balance after deduction of the monthly service

fees.

1942 Code §7875-5; 1932 (37) 1359; 1933 (38) 152.

§ 8-410. Refusal to accept deposits, accounts, etc.

In its discretion the depository may reject any deposit, refuse to open any

account or may close any account on ten days' notice to the depositor, if just

cause for such procedure appears to the officials of the depository.

1942 Code § 7875-5; 1932 (37) 1359; 1933 (38) 152.

§8-411. Loans.

The depository shall make loans of a depositor's money only upon the writ-

ten consent of the depositor and only to such borrower as the depositor shall

select. For such service the depository shall make a brokerage charge, to

be agreed upon by the parties.

1942 Code § 7875-5; 1932 (37) 1359; 1933 (38) 152.
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§ 8-412. Investments.

Investments of deposits may be made as set forth in § 8-406. But no depos-

itory shall purchase any bond or other security from any stockholder, officer

or employee thereof.

1942 Code §7875-5; 1932 (37) 1359; 1933 (38) 152.

§ 8-413. Deposit of funds.

For convenience in banking or banking- service the depositories shall be per-

mitted to place a portion of their deposits in any bank to be selected by the

officials of the depository and approved by the chief bank examiner or they

may deposit in such approved banks in savings accounts or on time certificates

of deposit. But no depository shall be owned by or affiliated with any bank.

1942 Code §7875-7; 1932 (37) 1359; 1933 (38) 152; 1935 (39) 28.

§ 8-414. Examination ; publication of report.

The depository shall be subject to examination by the State Board of

Bank Control and shall, after such examination, publish a report of its condi-

tion in at least one newspaper published in the county in which it is operated

or if none be published in the county in one of general circulation in such

county.

1942 Code § 7875-6; 1932 (37) 1359; 1933 (38) 152; 1934 (38) 2275; 1936 (39) 1484.

§8-415. Payment of dividends.

In addition to the regulations and restrictions otherwise imposed by law

upon cash depositories organized and operating in South Carolina, no dividends

shall be declared or paid on the capital stock of any cash depository until such

cash depository shall first increase its unimpaired surplus fund to an amount
equal to its capital stock.

1942 Code § 7875-9; 1938 (40) 1580.

§ 8-416. Only physical property taxable.

Cash depositories shall be assessed for the purposes of all taxation, State,

county, school, municipal and otherwise, upon the tangible physical property

only which the depositories, respectively, may own at the beginning of each

tax year. They shall not be subject to the payment of license or other special

taxes by the state, municipalities or other taxing units.

1942 Code § 7875-8; 1933 (38) 133, 152.

§ 8-417. Cash depositories may change to general banking.

Any cash depository organized and operating under the provisions of this

chapter may, upon compliance with the law applicable to the organization and

operation of banks in this State and with the written approval of the State

Board of Bank Control, under such conditions as said Board may fix, amend
its charter so as to change the name thereof in such manner as may be nec-

essary to reflect the character of business thereafter to be conducted and so

as to do general banking pursuant to the laws and regulations governing the

organization and operation of banks in this State. When any such depository
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shall have procured authorization for the amendment of its charter in the man-
ner herein stated and such amended charter has been issued by the Secretary

of State, it shall then be authorized to operate under chapter 3 of this Title

in the same manner as other banks now operate.

1945 (44) 63.

CHAPTER 5.

Banks Doing a Safe Deposit or Trust Company Business.

Article 1.

Banks Doing a Safe Deposit Business.

Sec.

8-571. Bank a warehouseman in certain

cases.

8-572. Notice to lessee of box that it will be
opened for nonpayment.

8-573. Disposition of contents.

8-574. Certificate of notary.

8-575. Subsequent right of lessee to con-
tents.

8-576. Sale of contents after two years.

8-577. Disposition of proceeds of sale.

8-578. When contents consist of private

documents.

Sec.

8-579. Provisions of article cumulative.
8-580. Remedies of banks doing safe deposit

business.

Article 2.

Banks Doing a Trust Company Business.

8-581. Examination.
8-582. Fiduciary assets to be segregated;

separate records; officer in charge.
8-583. Funds to be secured.

8-584. Funds to be invested.

8-585. Investments to be kept separate.

8-586. Custody of securities.

Article 1.

Batiks Doing a Safe Deposit Business.

§ 8-571. Bank a warehouseman in certain cases.

Whenever any bank doing a safe deposit business shall have received per-

sonal property upon deposit, as bailee, and shall have issued a receipt therefor

it shall be deemed a warehouseman as to such property. All existing stat- ^_^-^
utes and laws affecting warehousemen shall apply to such deposits and the /

]

bank shall have a lien on such deposits or the proceeds thereof to the same
extent, with the same effect and enforceable in the same manner as now pro-

vided by law with reference to warehousemen.

194.' Code §7902; 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

Cross reference.—As to warehouses gen-
erally, see §§ 69-1 to 69-51.

§ 8-572. Notice to lessee of box that it will be opened for nonpayment.

If the amount due for the rental of any safe or box in the vaults of any bank

shall not have been paid for one year, such bank may at the expiration thereof

send to the person in whose name such safe or box stands on its books a */f '

notice in writing in a securely closed, postpaid, registered letter directed to

such renter or lessee at his last known post office address, notifying such renter

or lessee that if the amount due for the rental of such safe or box shall not be

paid within thirty days from date the bank will then cause such safe or box to

be opened and the contents thereof to be inventoried, sealed and placed in one

of the general safes or boxes of the bank. Upon the expiration of thirty days
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from the date of mailing such notice and the failure within such period of time

of the renter or lessee in whose name the safe or box stands on the books of the

bank to pay the amount due for the rental thereof to the date of notice, the

bank may, in the presence of a notary public and of an authorized officer of the

bank, cause such safe or box to be opened and the contents thereof, if any, to

be removed, inventoried and sealed up by such notary public in a package upon

which the notary public shall distinctly mark the date of removal of the prop-

erty and the name of the renter or lessee in whose name the safe or box stood

on the books of the bank.

1942 Code §7902; 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

§ 8-573. Disposition of contents.

When such package has been so marked for identification by the notary pub-

lic, it shall, in the presence of an authorized officer of the bank, be placed by

the notary public in one of the general safes or boxes of the bank, at a rental

'not to exceed the original rental of the safe which was opened and shall re-

main in such general safe or box for a period of not less than two years, unless

sooner removed by the owner thereof.

1942 Code § 7902 ; 1932 Code § 7902 ; 1928 (35) 1271 ; 1951 (47) 363.

§ 8-574. Certificate of notary.

The notary public shall thereupon file with the bank a certificate under

seal which shall fully set out the date of the opening of such safe or box, the

name of the renter or lessee in whose name it stood and a list of the contents,

.if any. A copy of such certificate shall within ten days thereafter be mailed

to the renter or lessee in whose name the safe or box so opened stood on the

books of the bank at his last known post office address in a securely closed,

postpaid, registered letter, together with a notice that the contents will be

kept, at the expense of such renter or lessee, in a general safe or box in the

vaults of the bank for a period of not less than two years.

1942 Code §7902; 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

§ 8-575. Subsequent right of lessee to contents.

At any time after the mailing of such certificate and notice and before the

expiration of two years such renter or lessee may require the delivery of the

contents of the safe as shown by the certificate upon the payment of all rentals

ue at the time of opening of the safe or box, the cost of opening the safe or

box, the fees of the notary public for issuing his certificate thereon and all

further charges accruing during the period the contents remained in the gen-

eral safe or box of the bank.

1942 Code §7902; 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

§ 8-576. Sale of contents after two years.

After the expiration of two years from the time of mailing the certificate

erein provided for, the bank shall mail in a securely closed, postpaid, regis-

tered letter addressed to such renter or lessee at his last known post office

address a notice stating that two years have elapsed since the opening of the
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safe or box and the mailing of the certificate thereof and that the bank will

sell the property or articles of value set out in the certificate at a time and

place stated in such notice, not less than thirty days after the time of mailing

such notice and stating the amount which shall have then become due for

rental up to the time of opening such safe, the costs of opening thereof and the

further costs of safe-keeping all of its contents for the period since the opening

of the safe or box. Unless such renter or lessee shall pay on or before the day

mentioned all such sums, and all the charges accruing to the time of payment,

including advertising, the bank may sell all the property or articles of value set

out in the certificate at public auction at the time and place stated in the notice,

provided a notice of the time and place of sale has been published once within

ten days prior to the sale in a newspaper published in the place where the sale

is held.

1942 Code §7902: 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

§ 8-577. Disposition of proceeds of sale.

From the proceeds of the sale the bank shall deduct all its charges as

stated in the notice, together with any other charges that shall have accrued

since the mailing thereof, including reasonable expenses for notice, adver-

tising and sale. The balance, if any, of such proceeds, shall be held as a

special deposit by the bank. The bank shall file with such deposit a certificate

stating the name and last known place of residence of the owner of the

property sold, the articles sold, the price obtained therefor and showing that

the notices herein required were duly mailed and that the sale was advertised

as required herein. The bank holding such balance shall credit the same to

the owner of the property and pay the same to such owner, his assignee or

legal representatives, on demand and satisfactory evidence of identity. If

such balance remains in the possession of such bank for a period of five years

unclaimed by the person legally entitled thereto it shall be treated as an un-

claimed deposit.

1942 Code §7902; 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

§ 8-578. When contents consist of private documents.

Whenever the contents of any such safe or box, so opened, shall consist

either wholly or in part of documents, letters or other papers of a private na-

ture such documents, letters or papers shall not be sold but shall be retained

by the bank for a period of ten years from the time of the opening of the box

and, unless sooner claimed by the owner, may be thereafter destroyed in the

presence of an officer of the bank and a notary public not an officer or employee

of the bank.

1942 Code §7902; 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

§ 8-579. Provisions of article cumulative.

The provisions of this article do not preclude any other remedy by action

or otherwise now existing for the enforcement of the claims of a bank against

the person in whose name such safe or box stood nor bar the right of a bank
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to recover so much of the debt due it as shall not be paid by the proceeds of

the sale of the property deposited with it.

1942 Code §7902; 1932 Code §7902; 1928 (35) 1271; 1951 (47) 363.

§ 8-580. Remedies of banks doing safe deposit business.

The president, a vice-president, the cashier or an assistant cashier are the

authorized officers who may act on behalf of any bank in enforcing the remedies

provided in this article. If any bank shall have a branch wherein none of the

aforesaid officers is present, the manager or assistant manager of such branch

may act on behalf thereof.

1951 (47) 363.

Article 2.

Banks Doing A Trust Company Business.

§ 8-581. Examination.

All state banks, trust companies and fiduciary corporations doing a trust

business shall be subject to examination by the State Board of Bank Control

and shall be further subject to the following rules and regulations for the

conduct of such trust business.

1942 Code § 7905; 1932 Code § 7905; 1930 (36) 1367; 1933 (38) 296; 1936 (39) 1484.

Cross reference.—See also §§ 8-241 to 8- Cited in Monteith v. Harby, 193 S. C.

244. 349, 8 S. E. (2d) 629.

Sections 8-581 to 8-586 have no retroactive

effect. Ex parte Michie, 167 S. C. 1, 165

S. E. 359.

§ 8-582. Fiduciary assets to be segregated; separate records; officer in charge.

Banks, trust companies or corporations acting in a fiduciary capacity shall

segregate all assets held in any fiduciary capacity from the general assets

of the bank, trust company or corporation and shall keep a separate set of

books or records showing in proper detail all transactions relative to such

fiduciary business, and such books and records shall be under the management
of an officer whose duty shall be prescribed by the board of directors of the

bank, trust company or corporation.

1942 Code § 7906; 1932 Code § 7606; 1930 (36) 1367.

Trustee's liability for loss where funds Section applies only to cases where banks
commingled.—In Strauss v. United States accept funds to invest or manage in fidu-

Fidelity & Guaranty Co., 63 F. (2d) 174. ciary capacity, and has no application what-
the court held that under the provisions of ever to a general deposit which creates a

this and the following sections, a corporate mere indebtedness on the part of the bank,

trustee which mingled trust funds with its Santee Timber Corp. v. Elliott, 70 F. (2d)

own and lost them, was liable to make good 179.

the loss even in the absence of fraud or Cited in Marchant v. Wannamaker, 176

negligence. S. C. 369, 180 S. E. 350.

§ 8-583. Funds to be secured.

Funds received or held in the trust department awaiting investment or dis-

tribution shall be secured to the trust department if such funds have been

deposited in its own bank or in any other banking corporation by bonds ac-
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ceptable for the securing of public funds in this State equal in market value

to the amount of funds so deposited.

1942 Code § 7907; 1932 Code § 7907; 1930 (36) 1367.

§ 8-584. Funds to be invested.

Funds held by the trust department shall be invested as soon as practicable

in strict accordance with the will or agreement governing the trust and in the

absence of such direction shall be invested under the terms of the laws for

such investments in this State. The investments shall be made by an invest-

ment committee, appointed by the board of directors, and all such investments

shall be approved by the board of directors.

1942 Code § 7908; 1932 Code § 7908; 1930 (36) 1367.

Beneficiaries need not affirm or disaffirm against the defendants as a preferred claim

benefits of illegal investment in suit to and that it was not necessary for them at

recover amount invested.—Where a bank that time, if at all, to affirm or disaffirm

invested trust funds in real estate in viola- whether or not they would release or claim

tion of the statutory provisions fixing legal any benefits under the investment made and
investments, the court held that the bene- that that question could be properly deter-

ficiaries' suit against the insolvent bank to mined when, and if, it arose after the trial

recover the amount invested was straight of the present case. Elankenship v. Zim-
suit for the recovery of the amount invested merman, 179 S. C. 171, 183 S. E. 760.

§ 8-585. Investments to be kept separate.

The investments of each individual trust shall be kept separate and distinct

from all other trusts and shall be plainly marked.

1942 Code § 7909; 1932 Code § 7909; 1930 (36) 1367.

Quoted in Marchant v. Wannamaker, 176 Cited in Elankenship v. Zimmerman, 179

S. C. 369, 180 S. E. 350. S. C. 171, 183 S. E. 760.

§ 8-586. Custody of securities.

The securities of the trust department for each individual trust shall be

in the joint custody of two or more officers or other employees designated by

the board of directors of the bank or trust company, as the case may be, and

such officers or employees shall be bonded.

1942 Code § 7910; 1932 Code § 7910; 1930 (36) 1367.

Cited in Monteith v. Harby, 193 S. C. 349,

8 S. E. (2d) 629.
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CHAPTER 6.

Building and Loan Associations, etc.*

Sec. Sec.

8-601. Status of borrowers in building and 8-612 to 8-614. Blank.

loan associations. 8-61S. Borrowing from Federal Savings and
8-602. Shares issued to two persons. Loan Insurance Corporation.
8-603. Direct reduction loans. 8-616. Purchase of assets by said Federal
8-603.1. Loans only on real estate. Corporation.

8-604. Making Federal Housing Adminis- 8-617. Construction of §§ 8-615 and 8-616.

tration loans. 8-618. Blank.

8-605. Insurance from Federal Savings and 8-619. Sale of assets to other savings and
Loan Insurance Corporation. loan associations.

8-606. Powers with respect to Federal 8-620. Conveyance of assets for liquidation.

Home Loan Bank Act. 8-621. Creditors' rights not affected by
8-607. Same; as to Home Owner's Loan §§ 8-619 and 8-620.

Act. 8-622. Sale of shares to Home Owners'
8-608. Use of offices, etc., with Federal sav- Loan Corporation.

ings and loan association. 8-623. Conversion into Federal savings and
8-609. Subscription to shares of Federal loan association.

savings and loan associations. 8-624. Effect of such conversion.

8-610. Taxation of building and loan asso- 8-625. Operation of Federal savings and
ciations. loan associations.

8-611. License fees of foreign building and
loan associations.

§ 8-601. Status of borrowers in building and loan associations.

Stockholders in mutual building and loan associations who borrow money
therefrom shall not thereby lose their status as stockholders though they may
assign their stock to the association as collateral security for their loans. But
in such case, they shall continue to be stockholders with the right in common
with other stockholders to vote in all meetings of stockholders and share

equally in all operations of the associations. In the event any building and
loan association shall become insolvent all payments made by borrowers on
shares shall be credited upon their indebtedness to such association.

1942 Code § 7876-1; 1933 (38) 279.

Cross reference.—As to exemption of

stock of mutual building and loan associa-

tions from taxation, see § 65-693.

§ 8-602. Shares issued to two persons.

When any certificate or share of stock has been issued by any building and

loan association or Federal savings and loan association transacting business

in this State in the names of two persons, redeemable or payable to either, or

payable to or redeemable by either or the survivor, such share or certificate

may be paid to or redeemed by either of such persons, whether one be living

or not, and the receipt or acquittance of such association by the person so

* As to charter fees for building and loan associations, see § 12-83. As to building and
loan companies and credit unions being excepted from making reports to Tax Commis-
sion as required by § 12-732, see § 12-732.1. As to exemption of building and loan asso-
ciations and credit unions from license fees of corporations, see § 65-616. For provision
that documentary stamp tax is not applicable to mutual building and loan associations
stock, see § 65-693.
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paid or by the person who redeemed such share or certificate shall be a valid

and sufficient release or discharge for any and all payments, redemptions or

repurchases made of such share or certificate of stock.

1942 Code § 7851; 1935 (39) 236; 1944 (43) 1272.

§ 8-603. Direct reduction loans.

Direct reduction of principal loans may be made by any building and loan

association organized and existing under the laws of this State upon a reso-

lution of the board of directors of such association permitting borrowing mem-
bers to repay their mortgage indebtedness by the periodic reduction of prin-

cipal method. The principal of each such loan shall be determined periodi-

cally, not less frequently than each month, and each payment shall be applied

first to the payment of any advances made for the account of the mortgagor

under the provisions of the mortgage and second to the payment of interest

accrued prior to the date of such payment and the remainder to the reduction

of principal. Interest shall be computed only on unpaid balances. Mortgages

securing such loans may provide for the deposit with the association by the

mortgagor of periodic instalments in addition to the regular payments suffi-

cient to meet the taxes and insurance incident to the property covered by such

mortgage.

1942 Code § 7876-5; 1936 (39) 1355.

§ 8-603.1. Loans only on real estate.

No building and loan association may make loans under the provisions au-

thorized by law to banks, banking houses or other persons conducting business

in the nature of a bank or banking house, except in the usual way of lending

to individuals, without discount, and showing the evidence of the indebted-

ness of such loans to be by promissory notes or bonds secured by mortgages

of real estate or other security.

1942 Code § 2578 ; 1934 (38) 1496.

§ 8-604. Making Federal Housing Administration loans.

Subject to such regulations as the State Board of Bank Control, co-operating

with the Federal Housing Administrator, finds to be necessary and proper,

building and loan associations are authorized

:

(1) To make such loans and advances of credit and purchases of obli-

gations representing loans and advances of credit as are eligible for insur-

ance by the Federal Housing Administrator and to obtain such insurance ; and

(2) To make such loans secured by mortgages on real property as are

insured, or for which a commitment to insure has been made, by the Federal

Housing Administrator, to obtain such insurance and to purchase and sell

mortgages so insured.

No law of this State:

(a) Prescribing the nature, amount or form of security or requiring security

upon which loans or advances of credit may be made ;

(b) Prescribing or limiting interest rates upon loans or advances of credit;

(c) Prescribing or limiting the period for which loans or advances of credit

may be made or regulations as to the discounting of papers ; or
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(d) Prescribing and limiting the person or corporation to whom loans

can be made

;

Shall be deemed to apply to loans, advances of credit or purchases made
pursuant to the foregoing paragraphs (1) and (2).

1942 Code § 7876-7; 1935 (39) 169; 1938 (40) 1857.

§ 8-605. Insurance from Federal Savings and Loan Insurance Corporation.

Subject to such regulations as the State Board of Bank Control finds to be

necessary and proper building and loan associations and savings and loan

associations are authorized to secure insurance from the Federal Savings

and Loan Insurance Corporation.

1942 Code § 7876-8; 1935 (39) 169; 1938 (40) 1637, 1857.

§ 8-606. Powers with respect to Federal Home Loan Bank Act.

Any building and loan association, savings and loan association or sav-

ings bank or any other corporation, company or association that may be eli-

gible to become a member of any Federal home loan bank according to the

terms of the Federal Home Loan Bank Act, as the same may be amended
from time to time, may:

(1) Subscribe to, pay for, own and hold the stock thereof;

(2) Become a member thereof
;

(3) Borrow money therefrom upon the terms and conditions permitted by

said act of Congress, as the same may be amended, and not as restricted by

any general or special law of this State ;

(4) Invest in the banks of any Federal home loan bank ;

(5) Give its obligation and pledge securities and make all borrowings and

in all things conform to the provisions of said Federal Home Loan Bank Act,

as the same may be amended from time to time and to the rules and regu-

lations fixed and prescribed from time to time either by the Federal home
loan bank board or the Federal home loan bank ; and

(6) Perform any acts and execute any instruments authorized or re-

quired by said act of Congress, as amended from time to time, or by such rules

and regulations.

1942 Code § 7876-14; 1934 (38) 1557.

§ 8-607. Same ; as to Home Owner's Loan Act.

Such companies, corporations or associations may exercise all such powers

as are necessary and proper to enable them to do such things, to enter into

such contracts and to incur such obligations and generally to do and perform

all acts and things whatsoever as may be necessary or proper to take ad-

vantage of any and all memberships, loans, subscriptions, contracts, grants,

rights, privileges or immunities whatsoever which may at any time be avail-

able or enure to any such corporation, company or association under and

pursuant to the Federal Home Loan Bank Act or the Home Owner's Loan

Act of 1933 or any act or acts amendatory thereof or supplemental thereto.

To that end any such company, association or corporation may subscribe

to, acquire and own, on any terms and conditions, any stock, debentures,
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bonds or other evidences of indebtedness or other security or property of

any such bank, instrumentality or agency as may be created by either of

said acts or any acts amendatory thereof or supplemental thereto.

1942 Code § 7876-14; 1934 (38) 1557.

§ 8-608. Use of offices, etc., with Federal savings and loan association.

Any building and loan association or company, savings and loan associa-

tion or company, savings bank or other corporation or association that may
be eligible to become a member of any Federal home loan bank according to

the terms of the Federal Home Loan Bank Act, as the same may be amended
from time to time, may occupy the same office and use the same facilities and

employees as and in conjunction with a Federal savings and loan associa-

tion upon such terms and conditions as may be agreed upon with the Federal

savings and loan association.

1942 Code § 7876-15; 1934 (38) 1552.

§ 8-609. Subscription to shares of Federal savings and loan associations.

Any building and loan association or company, savings and loan association

or company, savings bank or other corporation or association that may be

eligible to become a member of any federal home loan bank according to the

terms of the Federal Home Loan Bank Act, as the same may be amended
from time to time, may subscribe to the shares of a Federal savings and loan

association and may pay for such shares in cash or by the transfer of such

assets of the subscriber as are approved by the Federal home loan bank-

board in writing, evidenced by the certificate of the Federal home loan bank-

board on file with the subscriber.

1942 Code § 7876-16; 1934 (38) 1556.

§ 8-610. Taxation of building and loan associations.

In levying, assessing and collecting all taxes in this State or in any sub-

division of the State government, including taxes levied by townships, school

districts and municipalities, building and loan associations whch are not

federalized shall be subject only to such taxes and licenses as are charge-

able against federalized building and loan associations.

1942 Code § 7876; 1938 (40) 1576.

§ 8-611. License fees of foreign building and loan associations.

Every foreign building and loan association and every other person doing

a like business, not incorporated under the laws of this State, shall, before

transacting any business in this State, pay an annual license fee of one hun-

dred dollars to the Insurance Commissioner on or before the thirty-first

day of March in each year, to be deposited by him in the State Treasury.

1948 (45) 1734.

§§8-612 to 8-614. Blank.
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§ 8-615. Borrowing from Federal Savings and Loan Insurance Corporation.

For any building and loan or savings and loan association which is closed

by action of a court or of its directors, the chief bank examiner or the receiver

or liquidator of such association with the permission of the chief bank ex-

aminer may borrow from the Federal Savings and Loan Insurance Corpora-

tion and furnish any part or all of the assets of such association to said cor-

poration as security for a loan from the same.

1942 Code § 7876-12; 1935 (39) 169; 1938 (40) 1637.

§ 8-616. Purchase of assets by said Federal Corporation.

Upon an order of the court of record of competent jurisdiction and with

the permission of the chief bank examiner, the receiver or liquidator of any

such association may sell to said Corporation any part or all of the assets of

such association.

1942 Code § 7876-12; 1935 (39) 169; 1938 (40) 1637.

§ 8-617. Construction of §§ 8-615 and 8-616.

The provisions of §§ 8-615 and 8-616 shall not be construed to limit the

power of any building and loan or savings and loan association, the chief bank-

examiner or receivers or liquidators to pledge or sell assets in accordance with

any existing State law.

1942 Code § 7876-12; 1935 (39) 169; 1938 (40) 1637.

§ 8-618. Blank.

§ 8-619. Sale of assets to other savings and loan associations.

Any building and loan association organized and existing under the laws

of this State may, at a meeting called and held in accordance with the laws

of this State, by an affirmative vote of a majority of its shareholders voting

in person or by proxy, authorize the sale of all or any portion of its assets

to a Federal savings and loan association or building and loan association and

may authorize the taking of stock in the association so purchasing such assets

as payment for them. At the option of the vendor association the shares of

the vendee association given in payment of such assets may be issued to the

several shareholders of the vendor association proportionately as their in-

terests appear on the books of such association.

1942 Code § 7876-2; 1936 (39) 1355.

§ 8-620. Conveyance of assets for liquidation.

Any building and loan association organized and existing under the laws

of this State may, at a meeting called and held in accordance with the laws

of this State, by an affirmative vote of a majority of its shareholders voting

in person or by proxy, authorize the transfer and conveyance of all or any

of its assets to a responsible trustee or to a holding corporation for the pur-

pose of orderly liquidation, the consideration for such transfer and convey-

ance to be the issuance to the shareholders or such association of certificates

of beneficial interest in case of transfer to a trustee, and debentures or stock

in case of transfer to a liquidating corporation. In either case such certifi-
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cates or beneficial interest, stock or debentures shall be issued to such share-

holders in proportion to the book value of their respective stockholding's in

the association making such transfer and conveyance.

1942 Code § 7876-3; 1936 (39) 1355.

§ 8-621. Creditors' rights not affected by §§ 8-619 and 8-620.

The provisions of §§ 8-619 and 8-620 shall not prejudice the rights and

remedies of creditors provided by law for the collection of their debts.

1942 Code § 7876-3; 1936 (39) 1355.

§ 8-622. Sale of shares to Home Owners' Loan Corporation.

Notwithstanding the provisions of any other law of this State to the con-

trary, any building and loan association organized and existing under the

laws of this State may sell its shares to the Home Owners' Loan Corpora-

tion upon such terms and conditions as may be imposed by the Home Own-
ers' Loan Act of 1933 as amended or by the rules and regulations of the

Federal Home Loan Bank Board.

1942 Code § 7876-4; 1936 (39) 1355.

§ 8-623. Conversion into Federal savings and loan association.

Any building and loan association or company or savings and loan associa-

tion or company may convert itself into a Federal savings and loan associa-

tion pursuant to an act of Congress, approved June 13 1933 entitled "Home
Owners' Loan Act of 1933," with the same force and effect as though orig-

inally incorporated under such act of Congress, and the proceedings to effect

such conversion shall be as follows :

(1) A meeting of the shareholders shall be held upon not less than ten

days' written notice to each shareholder served either personally or by mail,

postage prepaid, directed to him at his last known post office address and

containing a statement of the time, place and purpose for which such meet-

ing is called. Proof by affidavit of due service of such notice shall be filed

in the office of the corporation before or at the time of such meeting.

(2) At a meeting of the shareholders of any such savings and loan asso-

ciation held as provided in item (1) of this section such shareholders may,

by the affirmative vote of the majority of the shareholders present, in person

or by proxy, declare by resolution the determination to convert the State

savings and loan association into a Federal savings and loan association.

A copy of the minutes of the proceedings of such meeting of the share-

holders, verified by the affidavit of the president or vice-president and the

secretary of the meeting, shall be filed with the State Board of Bank Con-

trol within two days after the date of such meeting. Such sworn copy of

the proceedings of such meeting, when so filed, shall be presumptive evi-

dence of the holding and the action of such meeting.

(3) Within three months after the date of such meeting of shareholders

the state savings and loan association shall take such action, in the man-
ner prescribed or authorized by the laws of the United States as shall make
it a Federal savings and loan association and there shall thereupon be filed

with the State Board of Bank Control a copy of the charter or authoriza-
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tion issued to such savings and loan association by the Federal Home Loan
Bank Board or a certificate showing the organization of such savings and

loan association as a Federal savings and loan association certified by the Fed-

eral Home Loan Bank Board. Upon such filing with the State Board of

Bank Control the corporation shall cease to be a state savings and loan asso-

ciation and shall be converted into a Federal savings and loan association.

1942 Code § 7876-17; 1934 (38) 1554.

§ 8-624. Effect of such conversion.

At the time when such conversion becomes effective the association shall

cease to be supervised by this State but shall continue as a body corporate

converted pursuant to the provisions of the Home Owners' Loan Act of

1933 and subject to examination and regulation pursuant to said act. All

the property of the state savings and loan association including all its right,

title and interest in and to all property of whatsoever kind, whether real,

personal or mixed, and things in action, as well as every right, privilege, in-

terest and asset of any conceivable value or benefit then existing, belonging

or pertaining to it, or which would enure to it, shall immediately by act

of law without any conveyance or transfer and without any further act or

deed be vested in and become the property of the Federal savings and loan

association which shall have, hold and enjoy the same in its own right as

fully and to the same extent as the same was possessed, held and enjoyed

by the state savings and loan association. And the Federal savings and loan

association as of the time of taking effect of such conversion shall succeed

to all the rights, obligations and relations of the state savings and loan asso-

ciation.

1942 Code § 7876-17; 1934 (38) 1554.

§ 8-625. Operation of Federal savings and loan associations.

Whenever by the terms of any general or special laws of this State any

restriction is imposed upon the conduct in this State of any building and loan

association or corporation, savings and loan association or company, savings

bank or other corporation or association the same shall not apply to the

affairs or conduct of the business in this State of any savings and loan asso-

ciation formed under the act of Congress known as the Home Owners' Loan
Act of 1933, as the same may be amended, but any such Federal savings

and loan association may conduct business in this State according to the

terms of said Home Owners' Loan Act, the Federal Home Loan Bank Act

and the rules and regulations from time to time fixed and prescribed by the

Federal Home Loan Bank Board and the Federal home loan bank and may do

all things authorized or required by said acts of Congress, as amended from

time to time, or by said rules and regulations. Any such Federal savings

and loan association shall not be deemed a foreign corporation as defined by

any general or special law of this State.

1942 Code § 7876-18; 1934 (38) 1553.

CHAPTER 7.

Blank.
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CHAPTER 8.

The Negotiable Instruments Law.

Article 1.

General Provisions.

Sec.

8-801. Designation of chapter.

8-802. Definitions; generally.

8-803. "Primarily" and "secondarily liable"

defined.

8-804. "Reasonable time" defined.

8-805. When act to be done falls on Sun-
day.

8-806. Law merchant.
8-807. Chapter inapplicable to certain in-

struments.

Article 2.

Form and Interpretation.

8-811. Form of negotiable instruments.
8-812. Sum certain; what constitutes.

8-813. When promise is unconditional.

8-814. What constitutes a determinable fu-

ture time.

8-815. When instrument nonnegotiable.
8-816. Other provisions not affecting ne-

gotiability.

8-817. Provisions not affecting negotiability

or validity.

8-818. When payable on demand.
8-819. "When payable to order.

8-820. When payable to bearer.

8-821. When terms sufficient.

8-822. Date of instrument prima facie true

date.

8-823. When antedated or postdated.
8-824. Date may be inserted when undated.
8-825. When blank may be filled.

8-826. When incomplete instrument invalid.

8-827. Delivery; when effectual; when pre-

sumed.
8-828. Construction when language ambigu-

ous.

8-829. When person not liable; signing in

assumed or trade name.
8-830. Signature by agent; how authority

shown.
8-831. Liability of person signing as agent.

8-832. Signature by procuration.

8-833. Endorsement by corporation or in-

fant.

8-834. Forged signature.

Article 3.

Consideration.

8-841. Presumption of consideration. Article 6.

8-842. What constitutes value. .

8-843. When value given; who deemed hold- Liability of Parties,

er for value. 8-891. Contract of maker.
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Sec.

8-844. When lien on instrument constitutes

value.

8-845. Effect of failure of consideration.

8-846. Liability of accommodation party.

Article 4.

Negotiation.

8-851. What constitutes negotiation.

8-852. How endorsement made.
8-853. What must consist of.

8-854. Kinds of endorsements.
8-855. Special endorsement; endorsement in

blank.

8-856. How blank endorsements converted.
8-857. When endorsement restrictive.

8-858. What rights conferred by it.

8-859. Qualified endorsement.
8-860. Conditional endorsement; when dis-

regarded.
8-861. Endorsement of instrument payable

to bearer.

8-862. Endorsement of instrument payable

to two or more.
8-863. Instrument payable to "cashier."

8-S64. Endorsement when name wrongly
designated.

8-865. Endorsement in representative ca-

pacity.

8-866. When negotiation deemed effected.

8-867. Place of endorsement.
8-868. When negotiability ceases.

8-869. When endorsement may be stricken

out.

8-870. Transfer without endorsement.
8-871. When prior party may negotiate in-

strument.

Article 5.

Rights of the Holder.

-881. Right of holder to sue; payment.
-882. Who is holder in due course.

-883. When person not deemed holder in

due course.

-884. Notice of infirmity before full price

paid.

-885. When title defective.

-886. What constitutes notice of infirmity.

-887. Rights of holder in due course.

-888. When instrument subject to original

defenses.

1-889. Who deemed holder in due course.
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Sec.

8-892. Contract of drawer.
8-893. Contract of acceptor.

8-894. What constitutes endorsement.
8-895. Signature in blank before delivery.

8-896. Effect of negotiation by delivery or

qualified endorsement.
8-S97. What endorser without qualification

warrants.
8-898. Liability of endorser when instru-

ment negotiable by delivery.

8-899. Liability as between endorsers.

8-900. Agent's negotiation without endorse-

ment.

Article 7.

Presentment for Payment.

8-911. Necessity for presentment for pay-

ment.
8-912. When presentment must be made.
8-913. When presentment sufficient.

8-914. Place of presentment.
8-91S. Payable at bank.
8-916. Instrument to be exhibited and deliv-

ered when paid.

8-917. When principal debtor dead and no
place of presentment specified.

8-918. When persons liable as partners.

8-919. Several liable.

8-920. When presentment not required to

charge drawer.
8-921. When not required to charge en-

dorser.

8-922. Delay in presentment.
8-923. When presentment dispensed with.

8-924. When dishonored by nonpayment.
8-925. Rights of holder against secondary

parties on dishonor.

8-926. Time of maturity.

8-927. Time; how computed.
8-928. When payable at bank.
8-929. What constitutes payment in due

course.

Article 8.

Notice of Dishonor.

8-931. To whom notice of dishonor given.
8-932. By whom given.

8-933. Notice given by agent.
8-934. Effect of notice given by holder.
8-935. Effect of notice given by party en-

titled so to do.

8-936. How agent may give notice.

8-937. What constitutes notice.

8-938. Form of notice.

8-939. To whom given.

8-940. When party dead.

8-941. When parties are partners.

8-942. Notice to joint parties.

8-943. Notice to bankrupt.
8-944. When given.

Sec.

8-945. Time when parties reside in same
place.

8-946. Time when parties reside in different

places.

8-947. When notice deemed given.
8-948. When deemed deposited in post of-

fice.

8-949. Time for giving notice to antecedent
parties.

8-950. Where notice sent.

8-951. Notice may be waived.
8-952. Who affected by waiver.
8-953. What waiver of protest deemed.
8-954. When notice dispensed with.
8-955. When delay in giving notice excused.
8-956. When notice to drawer not required.
8-957. When notice to endorser not re-

quired.

8-958. Subsequent notices.

8-959. Effect of omission of notice.

8-960. Protest not required except for for-

eign bill.

Article 9.

Discharge of Negotiable
Instruments.

8-971. How instrument discharged.
8-972. When secondary liability discharged.
8-973. Rights of secondary party paying in-

strument.
8-974. Holder may renounce rights.

8-975. Unintentional cancellation.

8-976. Alteration of instrument.

8-977. What constitutes material alteration.

Article 10.

Form and Interpretation of

Bills of Exchange.

8-981. Definition of bill of exchange.
8^982. Bill no assignment of funds.

8-983. Two or more drawees.
8-984. Inland and foreign bills of exchange.
8-985. When bill treated as a promissory

note.

8-986. Referee in case of need.

Article 11.

Acceptance of Bills of

Exchange.

8-991. Definition of acceptance.

8-992. Holder entitled to written accept-

ance.

8-993. When written acceptance not bind-

ing.

8-994. Written promises to accept.

8-995. Time allowed to accept bill.

8-996. When drawee destroys or refuses

to return bill.
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Sec.

8-997.

8-998.

8-999.

8-1000.

8-1001.

Acceptance of incomplete, overdue

or dishonored bill.

Kinds of acceptances.

What constitutes a general accept-

ance.

Qualified acceptance.

Rights with respect to qualified ac-

ceptance.

Article 12.

Presentment of Bills of Exchange
for Acceptance.

8-1011. When presentment for acceptance

must be made.
8-1012. When failure to present releases

parties.

8-1013. How presentment made.
8-1014. On what days presentment made.
8-1015. When delay in presentment is ex-

cused.

8-1016. When presentment excused.

8-1017. When nonacceptance dishonors bill.

8-1018. Duty of person when bill not ac-

cepted.

8-1019. Rights accruing on dishonor.

Sec.

8-1033. For whose honor deemed made if

not stated.

8-1034. To whom acceptor for honor liable.

8-1035. Obligation of acceptor for honor.
8-1036. Maturity of bill so accepted.

8-1037. When protest of bill so accepted re-

quired.

8-1038. How presentment to acceptor for

honor made.
8-1039. When delay in presentment excused.
8-1040. Dishonor of bill by acceptor for

honor.

Article 15.

Payment of Bills of Exchange
for Honor.

8-1051. Who may make payment for honor.
8-1052. How payment for honor made.
8-1053. Notarial act of honor.
8-1054. Preference between prospective

payees for honor.
8-1055. Effect of payment for honor.
8-1056. Refusal to receive payment supra

protest.

8-1057. Rights of payer for honor.

Article 13.

Protest of Bills of Exchange.

8-1021. When protest necessary.

8-1022. How protest made.
8-1023. Who may make protest.

8-1024. When protest to be made.
8-1025. Where protested.

8-1026. Protest for both nonacceptance and
nonpayment.

8-1027. Protest in case of bankruptcy, etc.,

of acceptor.

8-1028. When protest dispensed with.

8-1029. Protest of lost bill.

Article 14.

Acceptance of Bills of Exchange
for Honor.

8-1031. When a bill may be accepted for

honor.
8-1032. How such acceptance made.

Article 16.

Bills of Exchange in Sets.

8-1061. Bills in a set constitute one bill.

8-1062. Rights of holders when different

parts negotiated.

8-1063. Liability of endorser of parts to

different persons.

8-1064. Acceptance.
8-1065. Payment without surrender of part

bearing acceptance.
8-1066. When whole bill discharged.

Article 17.

Promissory Notes and Checks.

8-1071. Definition of promissory note.

8-1072. Definition of check.
8-1073. When presented for payment.
8-1074. Certified check.
8-1075. Effect of certification on endorsers.
8-1076. Check not assignment of funds.

Article 1.

General Provisions.

§ 8-801. Designation of chapter.

This chapter shall be known as the "Negotiable Instruments Law."

1942 Code § 6941; 1932 Code § 6941; Civ. C. '22 § 3841; 1914 (28) 668.

Since the passing of the Negotiable In- and a depositor is that of debtor and credi-

struments Law, the relation between a bank tor, and the contract is that the bank will
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pay the check of a depositor on presenta- Right of assignee of note secured by chat-

tion. Wilson v. Bank of Camden, 180 S. C. tel mortgage.—This chapter determines the

359, 185 S. E. 617. right of plaintiff in an action by an assignee

Under the Negotiable Instruments Law, of a note secured by a chattel mortgage
debtor and creditor relations determine the against a junior mortgagee for damages
rights of a payee; the bank owes its deposi- arising from conversion of the mortgaged
tor the amount of his deposit, but, unless property. Farmers', etc., Nat. Bank v.

it accepts or certifies the check, it owes no Bank, 113 S. C. 140, 101 S. E. 746.

duty to the payee. Yarborough v. People's

National Bank, 162 S. C. 332, 160 S. E. 844.

§8-802. Definitions; generally.

In this chapter unless the context otherwise requires:

(1) "Acceptance" means an acceptance completed by delivery or notifica-

tion ;

(2) "Action" includes counterclaim and set-off;

(3) "Bank" includes any person or association of persons carrying on the

business of banking, whether incorporated or not

;

(4) "Bearer" means the person in possession of a bill or note which is pay-

able to bearer;

(5) "Bill" means bill of exchange and "note" means negotiable promissory

note

;

(6) "Delivery" means transfer of possession, actual or constructive, from

one person to another

;

(7) "Holder" means the payee or endorsee of a bill or note who is in posses-

sion of it or the bearer thereof;

(8) "Endorsement" means an endorsement completed by delivery

;

(9) "Instrument" means negotiable instrument

;

(10) "Issue" means the first delivery of the instrument complete in form to

a person who takes it as a holder

;

(11) "Person" includes a body of persons, whether incorporated or not

;

(12) "Value" means valuable consideration ; and

(13) "Written" includes printed and "writing" includes print.

1942 Code § 6942; 1932 Code § 6942; Civ. C. '22 § 3842; 1914 (28) 668.

Definition of "holder" applied in Asso-
ciated Seed Growers v. South Carolina

Packing Corp., 186 S. C. 118, 195 S. E. 107.

§ 8-803. "Primarily" and "secondarily liable" defined.

The person "primarily liable" on an instrument is the person who by the

terms of the instrument is absolutely required to pay the same. All other

parties are "secondarily liable."

1942 Code § 6943; 1932 Code § 6943; Civ. C. '22 § 3843; 1914 (28) 668.

§ 8-804. "Reasonable time" defined.

In determining what is a "reasonable time" or an "unreasonable time" regard

is to be had to the nature of the instrument, the usage of trade or business

(if any) with respect to such instruments and the facts of the particular case.

1942 Code § 6944; 1932 Code § 6944; Civ. C. '22 § 3844; 1914 (28) 668,
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What constitutes a reasonable time de- the check should be presented during bank-
pends upon the facts and circumstances of ing hours of the first secular day following

the particular case. Gatlin v. Farmers Mu- its receipt; if in different places, it should

tual Ins. Ass'n, 181 S. C. 496, 188 S. E. be deposited in the mail in like time. Spe-

253. cial circumstances may excuse delay in

Time limit on presenting or mailing either case, but in their absence the rule is

check.— If the bank on which the check is absolute. Gatlin v. Farmers Mutual Ins.

drawn and the payee are in the same place, Ass'n, 181 S. C. 496, 188 S. E. 253.

§ 8-805. When act to be done falls on Sunday.

When the day, or the last day, for doing any act herein required or per-

mitted to be done falls on Sunday or on a holiday the act may be done on

the next succeeding secular or business day.

1942 Code § 6945; 1932 Code § 6945; Civ. C. '22 § 3845; 1914 (28) 668.

Quoted in Linfors v. Unity Life Ins. Co.,

189 S. C. 527, 1 S. E. (2d) 781.

§ 8-806. Law merchant.

In any case not provided for in this chapter the rules of the law merchant

shall govern.

1942 Code § 6947; 1932 Code § 6947; Civ. C. '22 § 3847; 1914 (28) 668.

§ 8-807. Chapter inapplicable to certain instruments.

The provisions of this chapter do not apply to negotiable instruments made
and delivered prior to March 4 1914.

1942 Code § 6946; 1932 Code § 6946; Civ. C. '22 § 3846; 1914 (28) 668.

An instruction as to prima facie consid- of defendant to only endorse the notes, and
eration for note under this chapter, in an it was so understood by plaintiff, then de-

action on note executed before Negotiable fendant could be considered only in the

Instruments Law took effect, is harmless, capacity of endorser, and would be entitled

where there was no dispute as to considcra- to all the protection with which the law
tion. Loveland v. Collins, 109 S. C. 294, surrounds an endorser, since the transaction,

96 S. E. 124. having arisen prior to the enactment of

Protection of endorser prior to enactment the Negotiable Instruments Law, was not

of chapter.—In an action on two notes controlled by it. Parham v. Lemacks, 120

which were endorsed before the money was S. C. 253, 113 S. E. 70.

furnished, it was error to refuse to give Cited in Butts v. Georgetown Mut. BIdg.,

an instruction that if it was the intention etc., Ass'n, 142 S. C. 353, 140 S. E. 700.

Article 2.

Form and Interpretation.

§ 8-811. Form of negotiable instruments.

An instrument to be negotiable must conform to the following require-

ments:

(1) It must be in writing and signed by the maker or drawer;

(2) It must contain an unconditional promise or order to pay a sum certain

in money

;

(3) It must be payable on demand or at a fixed or determinable future

time;
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(4) It must be payable to order or to bearer ; and

(5) When the instrument is addressed to a drawee he must be named or

otherwise indicated therein with reasonable certainty.

1942 Code § 6752; 1932 Code § 6752; Civ. C. '22 § 3652; 1914 (28) 668.

When note is negotiable.—Under the Ne- a note is not negotiable if payable to a

gotiable Instruments Law a note is nego- known and existing person unless he en-

tiable when the payee's name is left blank, dorses it, or, if the payee's name is inserted,

when it passes by delivery, or when payable unless such payee endorses. the note. First

to the order of a fictitious or nonexisting Nat. Bank v. Wood, 109 S. C. 70, 95 S. E.

person, and such fact was known to the 140.

person making it so payable. First. Nat. Cited in South Carolina State Bank v.

Bank v. Wood, 109 S. C. 70, 95 S. E. 140. Citizens' Bank, 173 S. C. 496, 176 S. E. 346.

Under the Negotiable Instruments Law

§ 8-812. Sum certain ; what constitutes.

The sum payable is a sum certain within the meaning of this chapter al-

though it is to be paid :

(1) With interest

;

(2) By stated installments ;

(3) By stated installments with a provision that upon default in payment

of any installment or of interest the whole shall become due

;

(4) With exchange, whether at a fixed rate or at the current rate ; or

(5) With costs of collection or an attorney's fee in case payment shall

not be made at maturity.

1942 Code § 6753; 1932 Code § 6753; Civ. C. '22 § 3653; Civ. C. '12 § 2523; 1903 (24) 69;

1914 (28) 668.

Attorney's fees in case of collection.—For of collection, see Green v. Spires, 71 S. C.

cases concerning notes dated prior to effec- 107, 50 S. E. 554; Smith Sons Gin & Mach.
tive date of Negotiable Instruments Law, Co. v. Badham, 81 S. C. 63, 61 S. E. 1031.

with provisions for attorney's fees in case

§ 8-813. When promise is unconditional.

An unqualified order or promise to pay is unconditional within the meaning

of this chapter though coupled with :

(1) An indication of a particular fund out of which reimbursement is to

be made or a particular account to be debited with the amount ; or

(2) A statement of the transaction which gives rise to the instrument.

But an order or promise to pay out of a particular fund is not unconditional.

1942 Code § 6754; 1932 Code § 6754; Civ. C. '22 § 3654: 1914 (28) 668.

§ 8-814. What constitutes a determinable future time.

An instrument is payable at a determinable future time within the mean-

ing of this chapter which is expressed to be payable:

( 1 ) At a fixed period after date or sight

;

(2) On or before a fixed or determinable future time specified therein ; or

(3) On or at a fixed period after the occurrence of a specified event which

is certain to happen, though the time of happening be uncertain.

An instrument payable upon a contingency is not negotiable and the hap-

pening of the event does not cure the defect, but an instrument payable at
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a determinable future time is negotiable, even thougb it may mature or be

declared due upon a contingency happening before such future time.

An instrument is payable at a determinable future time within the mean-

ing of this chapter notwithstanding the fact that it contains a provision waiv-

ing notice of protest and notice of dishonor and an agreement to be bound

even though an extension of time may be granted. An instrument is payable

at a determinable future time when collateral has been deposited as security

for the payment thereof and the instrument contains a provision that if the

value of the security deposited has so decreased or declined as to render

the holder insecure the holder may require the maker to deposit other and

further collateral to secure the same and, upon failure to comply with such

demand, may declare the instrument due at once.

1942 Code § 6755; 1932 Code § 6755; Civ. C. '22 § 3655; 1914 (28) 668; 1926 (24) 1025.

§ 8-815. When instrument nonnegotiable.

An instrument which contains an order or promise to do any act in addi-

tion to the payment of money is not negotiable.

1942 Code § 6756; 1932 Code § 6756; Civ. C. '22 § 3656; 1914 (28) 668.

Applied in Bank of Commerce of Char-
lotte v. Waters, 215 S. C. 543, 56 S. E. (2d)

350 (1949).

§ 8-816. Other provisions not affecting negotiability.

The negotiable character of an instrument otherwise negotiable is not

affected by a provision which :

(1) Authorizes the sale of collateral securities in case the instrument be

not paid at maturity;

(2) Authorizes a confession of judgment if the instrument be not paid at

maturity

;

(3) Waives the benefit of any law intended for the advantage or protection

of the obligor; or

(4) Gives the holder an election to require something to be done in lieu of

payment of money.

But nothing in this section shall validate any provision or stipulation other-

wise illegal.

1942 Code § 6756; 1932 Code § 6756; Civ. C. '22 § 3656; 1914 (28) 668.

§ 8-817. Provisions not affecting negotiability or validity.

The validity and negotiable character of an instrument are not affected by

the fact that it

:

(1) Is not dated;

(2) Does not specify the value given or that any value has been given there-

for

;

(3) Does not specify the place where it is drawn or the place where it is

payable;

(4) Bears a seal ; or
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(5) Designates a particular kind of current money in which payment is to

be made.

But nothing in this section shall alter or repeal any statute requiring in

certain cases the nature of the consideration to be stated in the instrument.

1942 Code § 6757; 1932 Code § 6757; Civ. C. '22 § 3657; 1914 (28) 668.

§8-818. When payable on demand.

An instrument is payable on demand

:

(1) When it is expressed to be payable on demand, at sight, on presenta-

tion ; or

(2) In which no time for payment is expressed.

When an instrument is issued, accepted or endorsed when overdue, it is

as regards the person so issuing, accepting or endorsing it payable on demand.

1942 Code § 6758; 1932 Code § 6758; Civ. C. '22 § 3658; 1914 (28) 668.

An instrument is payable on demand demand, with or without interest, is due

where no time for payment is expressed, immediately, and the statute of limitations

unless the circumstances show a different runs in favor of the maker from the date

intention. Coleman v. Page's Estate, 202 of the execution of the instrument. Cole-

S. C. 486, 25 S. E. (2d) 559. man v. Page's Estate, 202 S. C. 486, 25 S. E.

Statute of limitations runs from date of (2d) 559.

execution.—A promissory note payable on

§ 8-819. When payable to order.

The instrument is payable to order when it is drawn payable to the order of

a specified person or to him or his order. It may be drawn payable to the

order of:

(1) A payee who is not maker, drawer or drawee;

(2) The drawer or maker

;

(3) The drawee;

(4) Two or more payees jointly

;

(5) One or some of several payees ; or

(6) The holder of an office for the time being.

When the instrument is payable to order the payee must be named or other-

wise indicated therein with reasonable certainty.

1942 Code § 6759; 1932 Code § 6759; Civ. C. '22 § 3659; 1914 (28) 668.

Cotton warehouse receipt, issued to it- section. Moore v. Bennettsville Warehouse
self by warehouse company and placed as Co., 136 S. C. 312, 134 S. E. 395.

collateral for note, is valid, in view of this

§ 8-820. When payable to bearer.

The instrument is payable to bearer:

( 1 ) When it is expressed to be so payable

;

(2) When it is payable to a person named therein or bearer;

(3) When it is payable to the order of a fictitious or nonexisting person

and such fact was known to the person making it so payable
;

(4) When the name of the payee does not purport to be the name of any

person ; or

(5) When the only or last endorsement is an endorsement in blank.

1942 Code § 6760; 1932 Code § 6760; Civ. C. '22 § 3660; 1914 (28) 668.
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Check payable to bearer.—Where officer Check payable to fictitious being.—If a

of corporation authorized to sign checks payee named in a check is meant to be

made checks payable to certain employees fictitious and has no right to the check or

and then forged their endorsements and to the proceeds of it because the drawer
cashed the checks, the checks were, as a of it so intended, the payee, whether exist-

matter of law, payable to bearer and the ing or nonexisting, whose name is inserted

bank properly paid out funds thereon when in the check, is a fictitious being. Bourne
presented. Ellis Weaving Mills v. Citi- v. Maryland Cas. Co., 185 S. C. 1, 192 S. E.
zens & Southern Nat. Bank, 91 F. Supp. 605.

943, affirmed in 184 F. (2d) 43.

§8-821. When terms sufficient.

The instrument need not follow the language of this chapter, but any
terms are sufficient which clearly indicate an intention to conform to the re-

quirements hereof.

1942 Code § 6761; 1932 Code § 6761; Civ. C. '22 § 3661; 1914 (28) 668.

§ 8-822. Date of instrument prima facie true date.

When the instrument or an acceptance or any endorsement thereon is

dated such date is deemed prima facie to be the true date of the making, draw-

ing, acceptance or endorsement as the case may be.

1942 Code § 6762; 1932 Code § 6762; Civ. C. '21 § 3662; 1914 (28) 668.

§ 8-823. When antedated or postdated.

The instrument is not invalid for the reason only that it is antedated or

postdated if this is not done for an illegal or fraudulent purpose. The person

to whom an instrument so dated is delivered acquires the title thereto as of

the date of delivery.

1942 Code § 6763; 1932 Code § 6763; Civ. C. '22 § 3663; 1914 (28) 668.

§ 8-824. Date may be inserted when undated.

When an instrument expressed to be payable at a fixed period after date

is issued undated or when the acceptance of an instrument payable at a fixed

period after sight is undated any holder may insert therein the true date of

issue or acceptance and the instrument shall be payable accordingly. The in-

sertion of a wrong date does not avoid the instrument in the hands of a

subsequent holder in due course but as to him the date so inserted is to be

regarded as the true date.

1942 Code § 6764; 1932 Code § 6764; Civ. C. '22 § 3664; 1914 (28) 668.

§ 8-825. When blank may be filled.

When the instrument is wanting in any material particular the person

in possession thereof has a prima facie authority to complete it by filling up

the blanks therein. And a signature on a blank paper delivered by the person

making the signature in order that the paper may be converted into a nego-

tiable instrument operates as a prima facie authority to fill it up as such for

any amount. In order, however, that any such instrument when completed

may be enforced against any person who became a party thereto prior to

its completion it must be filled up strictly in accordance with the authority
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given and within a reasonable time. But if any such instrument, after comple-

tion, is negotiated to a holder in due course it is valid and effectual for all

purposes in his hands and he may enforce it as if it had been filled up strictly

in accordance with the authority given and within a reasonable time.

1942 Code § 6765; 1932 Code § 6765; Civ. C. '22 § 3665; 1914 (28; 668.

Quoted in Lower Main Street Bank v.

Parker, 189 S. C. 320, 1 S. E. (2d) 181.

§ 8-826. When incomplete instrument invalid.

When an incomplete instrument has not been delivered it will not, if com-

pleted and negotiated without authority, be a valid contract in the hands of

any holder as against any person whose signature was placed thereon before

delivery.

1942 Code § 6766; 1932 Code § 6766; Civ. C. '22 § 3666; 1914 (28) 668.

§ 8-827. Delivery ; when effectual ; when presumed.

Every contract on a negotiable instrument is incomplete and revocable

until delivery of the instrument for the purpose of giving effect thereo. As
between immediate parties and as regards a remote party other than a holder

in due course the delivery, in order to be effectual, must be made either by

or under the authority of the party making, drawing, accepting or endorsing,

as the case may be. In such case the delivery may be shown to have been

conditional or for a special purpose only and not for the purpose of trans-

ferring the property in the instrument. But when the instrument is in the

hands of a holder in due course a valid delivery thereof by all parties prior

to him so as to make them liable to him is conclusively presumed. And when
the instrument is no longer in the possession of a part)' whose signature ap-

pears thereon a valid and intentional delivery by him is presumed until the

contrary is proved.

1942 Code § 6767; 1932 Code § 6767; Civ. C. '22 § 3667; 1914 (28) 668.

Defense of conditional delivery.—Under 353, 96 S. E. 529.

this section, as between parties, the defense Ownership of note payable to order but

of a conditional delivery of a note sued on not endorsed by payee.—There is nothing
may, in a proper case, be asserted. Carolina in this chapter raising the presumption of

Nat. Bank v. Wilson, 153 S. C. 251, 150 S. E. ownership in the possessor of a note payable

765. to order but not endorsed by the payee.

Presumption of delivery.—Where plain- Federal Intermediate Credit Bank v. Caro-
tiff produced notes which were not alleged Una Petroleum Co., 154 S. C. 435, 151 S. E.

to be non-negotiable, it would be presumed 738.

that they were delivered. Commercial Se- Applied in Blackwell v. First Nat. Bank
curity Co. v. Donnald Drug. Co., 110 S. C. of Columbia, 185 S. C. 427, 194 S. E. 339.

§ 8-828. Construction when language ambiguous.

When the language of the instrument is ambiguous or there are omissions

therein the following rules of construction apply :

(1) When the sum payable is expressed in words and also in figures and

there is a discrepancy between the two the sum denoted by the words is the

sum payable but if the words are ambiguous or uncertain reference may be

had to the figures to fix the amount

;
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(2) When the instrument provides for the payment of interest without

specifying the date from which interest is to run the interest runs from the

date of the instrument and if the instrument is undated from the issue thereof;

(3) When the instrument is not dated it will be considered to be dated as

of the time it was issued

;

(4) When there is a conflict between the written and printed provisions

of the instrument the written provisions prevail

;

(5) When the instrument is so ambiguous that there is doubt whether it

is a bill or note the holder may treat it as either at his election
;

(6) When a signature is so placed upon the instrument that it is not clear

in what capacity the person making the same intended to sign he is to be

deemed an endorser; and

(7) When an instrument containing the words "I promise to pay" is signed

by two or more persons they are deemed to be jointly and severally liable

thereon.

1942 Code § 6768; 1932 Code § 6768; Civ. C. '22 § 3668; 1914 (28) 668.

Discrepancy between sum in words and "twelve dollars," was a valid obligation only
one in figures.—Under this section a note to the extent of $12 until reformed. Citizens'

which bore in margin figures "$1,200." but Bank v. White, 132 S. C. 295, 128 S. E. 27.

in the body contained only written words

§ 8-829. When person not liable ; signing in assumed or trade name.

No person is liable on the instrument whose signature does not appear

thereon except as herein otherwise expressly provided. But one who signs

in a trade or assumed name will be liable to the same extent as if he had

signed in his own name.

1942 Code § 6769; 1932 Code § 6769; Civ. C. '22 § 3669, 1914 (28) 668.

§ 8-830. Signature by agent ; how authority shown.

The signature of any party may be made by a duly authorized agent. No
particular form of appointment is necessary for this purpose and the authority

of the agent may be established as in other cases of agency.

1942 Code § 6770; 1932 Code § 6770; Civ. C. '22 § 3670; 1914 (28) 668.

§ 8-831. Liability of person signing as agent.

When the instrument contains or a person adds to his signature words

indicating that he signs for or on behalf of a principal or in a representative

capacity he is not liable on the instrument if he was duly authorized. But

the mere addition of words describing him as an agent or as filling a repre-

sentative character without disclosing his principal does not exempt him

from personal liability.

1942 Code § 6771; 1932 Code § 6771; Civ. C. '22 § 3671; 1914 (28) 668.

§ 8-832. Signature by procuration.

A signature by procuration operates as notice that the agent has but a lim-

ited authority to sign and the principal is bound only in case the agent in

so signing acted within the actual limits of his authority.

1942 Code § 6772; 1932 Code § 6772; Civ. C. '22 § 3672; 1914 (28) 668,
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Cross reference.— See note to § 8-834.

Life Ins. Co. v. Edisto, 166 S. C. 505, 165

S. E. 178.

§ 8-833. Endorsement by corporation or infant.

The endorsement or assignment of the instrument by a corporation or by
an infant passes the property therein, notwithstanding that from want of

capacity the corporation or infant may incur no liability thereon.

1942 Code § 6773; 1932 Code § 6773; Civ. C. '22 § 3673; 1914 (28) 668.

§ 8-834. Forged signature.

When a signature is forged or made without the authority of the person

whose signature it purports to be it is wholly inoperative and no right to

retain the instrument, to give a discharge thereof or to enforce payment there-

of against any party thereto can be acquired through or under such signa-

ture unless the party against whom it is sought to enforce such right is pre-

cluded from setting up the forgery or want of authority.

1942 Code § 6774; 1932 Code § 6774; Civ. C. '22 § 3674; 1914 (28) 668.

Employee endorsing employer's check.

—

Co. v. Edisto, 166 S. C. 505, 165 S. E. 178,

Whether an employer was precluded from the court held that, notwithstanding draw-
setting up forgery or want of authority of er's agent forged payee's endorsement, en-

employee to endorse check was a question dorsed as agent, and used proceeds of check
for the jury. Imperial Garage v. Bank of to pay indebtedness to drawer, it did not bar

Simpsonville, 122 S. C. 50, 114 S. E. 760. drawer's action against bank guaranteeing
Forgery by drawer's agent.—In Life Ins. endorsement.

Article 3.

Consideration.

§ 8-841. Presumption of consideration.

Every negotiable instrument is deemed prima facie to have been issued for

a valuable consideration and every person whose signature appears thereon

to have become a party thereto for value.

1942 Code § 6775; 1932 Code § 6775; Civ. C. '22 § 3675; 1914 (28) 668.

Applied in Watts v. Copeland, 170 S. C.

449, 170 S. E. 780.

§ 8-842. What constitutes value.

Value is any consideration sufficient to support a simple contract. An
antecedent or pre-existing debt constitutes value and is deemed such whether

the instrument is payable on demand or at a future time.

1942 Code § 6776; 1932 Code § 6776; Civ. C. '22 § 3676; 1914 (28) 668.

A holder who takes by way of security value. Farr-Barnes Lumber Co. v. St.

for a pre-existing indebtedness is a holder George, 128 S. C. 67, 122 S. E. 24.

for value. Lower Main Street Bank v. Park- Where a note was given to secure a debt

er, 189 S. C. 320, 1 S. E. (2d) 181. due on an open account, it was supported

Antecedent or pre-existing debt owed by by the valuable consideration of a pre-exist-

transferor to transferee at the time of trans- ing debt. Stalnaker v. Tolbert, 121 S. C.

fer renders the transaction a transfer for 437, 114 S. E. 412.
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§ 8-843. When value given ; who deemed holder for value.

When value has at any time been given for the instrument the holder is

deemed a holder for value in respect to all parties who became such prior

to that time.

1942 Code § 6777; 1932 Code § 6777; Civ. C. '22 § 3677; 1914 (28) 668.

§ 8-844. When lien on instrument constitutes value.

When the holder has a lien on the instrument arising either from contract

or by implication of law he is deemed a holder for value to the extent of his

lien.

1942 Code § 6778; 1932 Code § 6778; Civ. C. '22 § 3678; 1914 (28) 668.

Note of third person as collateral securi- indebtedness, he is a holder for value. Farr-

ty for precedent indebtedness.—Under this Barnes Lumber Co. v. St. George, 128 S.

section where one takes a note of a third C. 67, 122 S. E. 24.

person as collateral security for a precedent

§ 8-845. Effect of failure of consideration.

Absence or failure of consideration is a matter of defense as against any
person not a holder in due course and partial failure of consideration is a

defense pro tanto whether the failure is an ascertained and liquidated amount
or otherwise.

1942 Code § 6779; 1932 Code § 6779; Civ. C. '22 § 3679; 1914 (28) 668.

Failure of consideration may be shown by without notice, defense of failure of consid-
parol.—Absence or failure of consideration eration is not available to a subtenant in an
for a note sued on is a matter of defense action on rent note given tenant and negoti-

which may be shown by parol as against ated to a bank, though the landlord had
one not a holder in due course, though not levied on all the crops for the nonpayment
shown on the face of the note. First Nat. of tenant's rent. Home Bank & Trust Co.
Bank v. Ussery, 131 S. C. 520, 128 S. E. v. Davis, 134 S. C. 508, 133 S. E. 467.

707. Applied in Stalnaker v. Tolbert, 121 S. C.

Defense not available to subtenant against 437, 114 S. E. 412.

holder without notice.—Against a holder

§ 8-846. Liability of accommodation party.

An accommodation party is one who has signed the instrument as maker,

drawer, acceptor or endorser without receiving value therefor and for the

purpose of lending his name to some other person. Such a person is liable

on the instrument to a holder for value, notwithstanding such holder at the

time of taking the instrument knew him to be only an accommodation party.

1942 Code § 6780; 1932 Code § 6780; Civ. C. *22 § 3680; 1914 (28) 668.

Article 4.

Negotiation.

§ 8-851. What constitutes negotiation.

An instrument is negotiated when it is transferred from one person to

another in such manner as to constitute the transferee the holder thereof.

If payable to bearer it is negotiated by delivery. If payable to order it

is negotiated by the endorsement of the holder completed by delivery.

1942 Code § 6781; 1932 Code § 6781; Civ. C. '22 § 3681; 1914 (28) 668.
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Valid endorsement essential to negotia- payee endorsed a note in blank and deliv-

tion.—The provision contained in this sec- ered it to a bank for collection and appli-

tion that when an instrument is payable to cation to payee's notes held by the bank,

order it may be negotiated by delivery after the transfer was a "negotiation" to the bank
endorsement of the holder means a valid within this section. Farr-Barnes Lumber
endorsement, not an unauthorized or forged Co. v. St. George, 128 S. C. 67. 122 S. E. 24.

endorsement. Palmetto Compress & Ware- Quoted in Folk v. Kelder, 168 S. C. 103,

house Co. v. Citizens & Southern Nat. Bank, 167 S. E. 27; Lower Main Street Bank v.

200 S. C. 20, 20 S. E. (2d) 232. Parker, 189 S. C. 320, 1 S. E. (2d) 181.

Negotiation to bank by payee.—Where

§ 8-852. How endorsement made.

The endorsement must be written on the instrument itself or upon a paper

attached thereto. The signature of the endorser, without additional words,

is a sufficient endorsement.

1942 Code § 6782; 1932 Code § 6782; Civ. C. '22 § 3682; 1914 (28) 668.

Quoted in Folk v. Felder, 168 S. C. 103,

167 S. E. 27.

§ 8-853. What must consist of.

The endorsement must be an endorsement of the entire instrument. An
endorsement which purports to transfer to the endorsee a part only of the

amount payable or which purports to transfer the instrument to two or more
endorsees severally does not operate as a negotiation of the instrument. But
when the instrument has been paid in part it may be endorsed as to the

residue.

1942 Code § 6783; 1932 Code § 6783; Civ. C. '22 § 3683; 1914 (28) 668.

Cited in Neely v. Love, 144 S. C. 271, 142

S. E. 623.

§ 8-854. Kinds of endorsements.

An endorsement may be either special or in blank and it may also be either

restrictive, qualified or conditional.

1942 Code § 6784; 1932 Code § 6784; Civ. C. '22 § 3684; 1914 (28) 668.

§ 8-855. Special endorsement; endorsement in blank.

A special endorsement specifies the person to whom or to whose order the

instrument is to be payable and the endorsement of such endorsee is nec-

essary to the further negotiation of the instrument. An endorsement in

blank specifies no endorsee and an instrument so endorsed is payable to

bearer and may be negotiated by delivery.

1942 Code § 6785; 1932 Code § 6785; Civ. C. '22 § 3685; 1914 (28) 668.

Quoted in Blackwell v. First Nat. Bank
of Columbia, 1S5 S. C. 427, 194 S. E. 339.

§ 8-856. How blank endorsements converted.

The holder may convert a blank endorsement into a special endorsement

by writing over the signature of the endorser in blank any contract consistent

with the character of the endorsement.

1942 Code § 6786; 1932 Code § 6786; Civ. C.
?

22 § 36S6; 1914 (28) 668.
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§ 8-857. When endorsement restrictive.

An endorsement is restrictive which either:

(1) Prohibits the further negotiation of the instrument

;

(2) Constitutes the endorsee the agent of the endorser ; or

(3) Vests the title in the endorsee in trust for or to the use of some other

person.

But the mere absence of words implying power to negotiate does not make
an endorsement restrictive.

1942 Code § 6787; 1932 Code § 6787; Civ. C. "22 § 3687; 1914 (28) 668.

§ 8-858. What rights conferred by it.

A restrictive endorsement confers upon the endorsee the right:

(1) To receive payment of the instrument

;

(2) To bring any action thereon that the endorser could bring; and

(3) To transfer his rights as such endorsee when the form of the endorse-

ment authorizes him to do so.

But all subsequent endorsees acquire only the title of the first endorsee

under the restrictive endorsement.

1942 Code § 6788; 1932 Code § 6788; Civ. C. '22 § 3688; 1914 (28) 668.

§ 8-859. Qualified endorsement.

A qualified endorsement constitutes the endorser a mere assignor of the

title to the instrument. It may be made by adding to the endorser's signature

the words "without recourse" or any words of similar import. Such an en-

dorsement does not impair the negotiable character of the instrument.

1942 Code § 6789; 1932 Code § 6789; Civ. C. '22 § 3689; 1914 (28) 668.

§ 8-860. Conditional endorsement ; when disregarded.

When an endorsement is conditional a party required to pay the instru-

ment may disregard the condition and make payment to the endorsee or his

transferee whether the condition has been fulfilled or not. But any person

to whom an instrument so endorsed is negotiated will hold the same, or

the proceeds thereof, subject to the rights of the person endorsing condi-

tionally.

1942 Code'§ 6790; 1932 Code § 6790; Civ. C. '22 § 3690; 1914 (28) 668.

§ 8-861. Endorsement of instrument payable to bearer.

When an instrument payable to bearer is endorsed specially it may never-

theless be further negotiated by delivery. But the person endorsing spe-

cially is liable as endorser only to such holders as take title through his

endorsement.

1942 Code § 6791; 1932 Code § 6791; Civ. C. '22 § 3691; 1914 (28) 668.

§ 8-862. Endorsement of instrument payable to two or more.

When an instrument is payable to the order of two or more payees or en-

dorsees who are not partners all must endorse unless the one endorsing has

authority to endorse for the others.

1942 Code § 6792; 1932 Code § 6792; Civ. C. '22 § 3692; 1914 (28) 668.
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§ 8-863. Instrument payable to "cashier."

When an instrument is drawn or endorsed to a person as "cashier" or other

fiscal officer of a bank or corporation it is deemed prima facie to be payable

to the bank or corporation of which he is such officer and may be nego-

tiated either by endorsement of the bank or corporation or by endorsement

of the officer.

1942 Code § 6793; 1932 Code § 6793; Civ. C. '22 § 3693; 1914 (28) 668.

§ 8-864. Endorsement when name wrongly designated.

When the name of a payee or endorsee is wrongly designated or misspelled

he may endorse the instrument as therein described, adding, if he think

fit, his proper signature.

1942 Code § 6794; 1932 Code § 6794; Civ. C. '22 § 3694; 1914 (28) 668.

§ 8-865. Endorsement in representative capacity.

When any person is under obligation to endorse in a representative ca-

pacity he may endorse in such terms as to negative personal liability.

1942 Code § 6795; 1932 Code § 6795; Civ. C. '22 § 3695; 1914 (28) 668.

§ 8-866. When negotiation deemed effected.

Except when an endorsement bears date after the maturity of the instru-

ment every negotiation is deemed prima facie to have been effected before

the instrument was overdue.

1942 Code § 6796; 1932 Code § 6796; Civ. C. '22 § 3696; 1914 (28) 668.

§ 8-867. Place of endorsement.

Except when the contrary appears every endorsement is presumed prima

facie to have been made at the place where the instrument is dated.

1942 Code § 6797; 1932 Code § 6797; Civ. C. '22 § 3697; 1914 (28) 668.

§ 8-868. When negotiability ceases.

An instrument negotiable in its origin continues to be negotiable until it

has been restrictively endorsed or discharged by payment or otherwise.

1942 Code § 6798; 1932 Code § 6798; Civ. C. '22 § 3698; 1914 (28) 668.

Quoted in Lower Main Street Bank v.

Parker, 189 S. C. 320, 1 S. E. (2d) 181.

§ 8-869. When endorsement may be stricken out.

The holder may at any time strike out any endorsement which is not nec-

essary to his title. The endorser whose endorsement is struck out and all

endorsers subsequent to him are thereby relieved from liability on the in-

strument.

1942 Code §6799; 1932 Code § 6799; Civ. C. '22 § 3699; 1914 (28) 668.

Waiver of restrictive endorsement.— endorsement, he could also waive restrictive

Where assistant treasurer of a corporation endorsement. Glens Falls Indem. Co. v.

had full authority over business of corpora- Palmetto Bank, 104 F. (2d) 671.

tion, if by this section he could strike out
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§ 8-870. Transfer without endorsement.

When the holder of an instrument payable to his order transfers it for

value without endorsing it the transfer vests in the transferee such title

as the transferor had therein and the transferee acquires, in addition, the

right to have the endorsement of the transferor. But for the purpose of de-

termining whether the transferee is a holder in due course the negotiation

takes effect as of the time when the endorsement is actually made.

1942 Code § 6800; 1932 Code § 6800; Civ. C. '22 § 3700; 1914 (28) 668.

Applied in Folk v. Felder, 168 S. C. 103,

167 S. E. 27.

§ 8-871. When prior party may negotiate instrument.

When an instrument is negotiated back to a prior party such party may,
subject to the provisions of this chapter, reissue and further negotiate the

same. But he is not entitled to enforce payment thereof against any inter-

vening party to whom he was personally liable.

1942 Code § 6801; 1932 Code § 6801; Civ. C. '22 § 3701; 1914 (28) 668.

Article 5.

Rights of the Holder.

§ 8-881. Right of holder to sue ; payment.

The holder of a negotiable instrument may sue thereon in his own name
and payment to him in due course discharges the instrument.

1942 Code § 6802; 1932 Code § 6802; Civ. C. '22 § 3702; 1914 (28) 668.

§ 8-882. Who is holder in due course.

A holder in due course is a holder who has taken the instrument under the

following conditions

:

(1) It is complete and regular upon its face;

(2) He became the holder of it before it was overdue and without notice that

it had been previously dishonored, if such was the fact

;

(3) He took it in good faith and for value ; and

(4) At the time it was negotiated to him he had no notice of any infirmity

in the instrument or defect in the title of the person negotiating it.

1942 Code § 6803; 1932 Code § 6803; Civ. C. '22 § 3703; 1914 (28) 668.

Actual proof of knowledge necessary.

—

zens' Trust & Sav. Bank v. Stackhouse, 91

To defeat the rights of a bona fide holder S. C. 455. 74 S. E. 977.

for value of commercial paper, something If one has notice or information which,
more is required than proof of facts and cir- if pursued, would lead to knowledge of in-

cumstances which merely give rise to sus- firmities in an instrument, or of defects in

picion or which may be sufficient to put a the title, he must follow that lead or suffer

prudent person on inquiry. There must be the consequences, he cannot willfully shut

proof of actual notice or knowledge of the his eyes to signals of danger and claim to

defect in title, or bad faith on the part of be an innocent holder in due course; the

the holder at the time he purchased the positions are incompatible. Gray v. Thomas,
paper. Continental Illinois Nat. Bank & 163 S. C. 421, 161 S. E. 743.

Trust Co. v. Hendrix Mill & Lumber Co., Whether notes showing alteration are

186 S. C. 268, 195 S. E. 562, quoting Citi- held in due course is a question for jury.
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Commercial Security Co. v. Donald Drug Applied in Farr-Earnes Lumber Co. v.

Co., 115 S. C. 48, 104 S. E. 312. St. George, 128 S. C. 67, 122 S. E. 24
Effect of notice of defense claimed.—

A

Charleston Paint Co. v. Exchange Banking
bank paying a certificate of deposit given & Trust Co., 129 S. C. 290, 123 S. E. 830
on discounting a note, after notice of de- Central Nat. Bank v. Kehoe, 132 S. C. 94

fense claimed by the maker, is not a holder 128 S. E. 861; Bennett v. Ott, 141 S. C. 397

in due course. Citizens' Bank v. White, 132 139 S. E. 853; Folk v. Felder, 168 S. C. 103

S. C. 295, 128 S. E. 27. 167 S. E. 27.

Payee in note of bank in hands of state Cited in Merchants' Nat. Bank v. Smith,
examiner secured by collateral delivered to 110 S. C. 458, 96 S. E. 690; Blackwell v.

bank on condition it reopen, condition not First National Bank of Columbia, 185 S. C.

being fulfilled, was not holder in due course 427, 194 S. E. 339.

of note and collateral. Gray v. Thomas,
163 S. C. 421, 161 S. E. 743.

§ 8-883. When person not deemed holder in due course.

When an instrument payable on demand is negotiated an unreasonable

length of time after its issue the holder is not deemed a holder in due course.

1942 Code § 6804; 1932 Code § 6804; Civ. C. '22 § 3704; 1914 (28) 668.

§ 8-884. Notice of infirmity before full price paid.

When the transferee receives notice of any infirmity in the instrument or

defect in the title of the person negotiating the same before he has paid the

full amount agreed to be paid therefor he will be deemed a holder in due

course only to the extent of the amount theretofore paid by him.

1942 Code §6805; 1932 Code §6805; Civ. C. '22 §3705; 1914 (28) 668.

§ 8-885. When title defective.

The title of a person who negotiates an instrument is defective within the

meaning of this chapter when he obtained the instrument, or any signature

thereto, by fraud or duress, force and fear or other unlawful means or for an

illegal consideration or when he negotiates it in breach of faith or under such

circumstances as amount to a fraud.

1942 Code § 6806; 1932 Code § 6806; Civ. C. '22 § 3706; 1914 (28) 668.

Effect of fraud in procurement.—In view the title thereto, even though it was ac-

of this section fraud in a transferee's pro- quired before maturity. Marston v. Rivers,

curement of a promissory note will vitiate 138 S. C. 295, 136 S. E. 222.

§ 8-886. What constitutes notice of infirmity.

To constitute notice of an infirmity in the instrument or defect in the title

of the person negotiating the same the person to whom it is negotiated must

have had actual knowledge of the infirmity or defect or knowledge of such

facts that his action in taking the instrument amounted to bad faith.

1942 Code § 6807; 1932 Code § 6S07; Civ. C. '22 § 3707; 1914 (28) 668.

Cross reference.—As to form of ncgo- of the instrument got an unfair or uncon-
tiable instruments, see §8-811. scionable advantage. Gray v. Thomas, 163

Meaning of term "bad faith."—The term S. C. 421, 161 S. E. 743.

"bad faith" as used in this section is not Sufficiency of knowledge of defect.—-The

synonymous with actual fraud and dishon- Negotiable Instruments Law has not

esty, but with a lack of frankness and per- changed the established rule that mere
fectly fair dealing by which the purchaser knowledge of facts sufficient to put a pru-
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dent man on inquiry without actual knowl-
edge, or mere suspicion of an infirmity or

defect of title, does not preclude the trans-

feree of a note from occupying the position

of a holder in due course, unless circum-
stances or suspicion are so cogent and ob-

vious that to remain passive would amount
to bad faith. Patterson v. Orangeburg Fer-
tilizer Co., 117 S. C. 140, 108 S. E. 401.

Failure of consideration.—Where sub-

tenant's rent note endorsed, "This note is

given for rent (on particular land)," was
endorsed by tenant to bank, and where
landlord thereafter on tenant's nonpayment
of rent levied on all crops including crop

of subtenant, thereby causing a failure of

consideration for subtenant's note, the de-

fense of failure of consideration was not

available in action by bank which took with-

out notice of any infirmity, within the mean-
ing of this section. Home Bank & Trust
Co. v. Davis, 134 S. C. 508, 133 S. E. 467.

§ 8-887. Rights of holder in due course.

A holder in due course holds the instrument free from any defect of title

of prior parties and free from defenses available to prior parties among them-

selves and may enforce payment of the instrument for the full amount there-

of against all parties liable thereon.

1942 Code § 6808; 1932 Code § 6808; Civ. C. '22 § 3708; 1914 (28) 668.

To defeat the rights of a bona fide holder
for value of commercial paper, something
more is required than proof of facts and
circumstances which merely give rise to

suspicion or which may be sufficient to put
a prudent person on inquiry. There must
be proof of actual notice or knowledge of

the defect in title, or bad faith on the part

of the bolder at the time he purchased the

paper. Continental Illinois Nat. Bank &
Trust Co. v. Hendrix Mill & Lumber Co.,

186 S. C. 268, 195 S. E. 562. quoting Citi-

zens' Trust & Sav. Bank v. Stackhouse, 91

S. C. 455, 74 S. E. 977.

§ 8-888. When instrument subject to original defenses.

In the hands of any holder other than a holder in due course a negotiable

instrument is subject to the same defenses as if it were nonnegotiable. But

a holder who derives his title through a holder in due course and who is not

himself a party to any fraud or illegality affecting the instrument has all the

rights of such former holder in respect to all parties prior to the latter.

1942 Code § 6809; 1932 Code § 6809; Civ. C. '22 § 3709; 1914 (28) 668.

Holder in due course.—Under this sec-

tion, where plaintiff's transferor was a

holder in due course, plaintiff has all the

rights of such a holder, provided it was not

a party to any fraud or illegality affecting

the instrument. Farr-Barnes Lumber Co.

v. St. George, 128 S. C. 67, 122 S. E. 24.

See § 6752 and note.

When holder subject to existing defenses.

—Where buyer of land gave a mortgage to

a third person, who agreed to finance pur-

chase and pay an outstanding mortgage

instead, the mortgage was thereby paid and
became dead, and one to whom it was sub-

sequently assigned after maturity took it

subject to existing defenses. Ives v. Rut-
land, 135 S. C. 173, 133 S. E. 539.

Applied in City of Florence v. Anderson,
95 F. (2d) 777 as to tax anticipation notes

issued by city.

Stated in Folk v. Felder, 168 S. C. 103,

167 S. E. 27.

Cited in Gentry v. Recreation, Inc., 192

S. C. 429, 7 S. C. (2d) 63.

§ 8-889. Who deemed holder in due course.

Every holder is deemed prima facie to be a holder in due course, but

when it is shown that the title of any person who has negotiated the instru-

ment was defective the burden is on the holder to prove that he or some per-

son under whom he claims acquired the title as a holder in due course. But

the last mentioned rule does not apply in favor of a party who became bound
on the instrument prior to the acquisition of such defective title.

1942 Code § 6810; 1932 Code § 6810; Civ. C. '22 § 3710; 1914 (28) 668.
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Applicability of section.—The provision of Burden of proof.—Where title of nego-
this section is applicable where the party tiating party to note was defective, burden
offering the acceptances in evidence is not is upon endorsee to show himself holder
only in possession of the instruments of in due course. Farrow v. First Nat. Co.,

writing, but is the original payee, and the 158 S. C. 435, 155 S. E. 736.

endorsement thereon shows that it is re- Purchaser with notice of defect.—Pur-
sponsible for the payment thereof to its as- chaser of note from payee whose title was
signee. Associated Seed Growers v. South clearly defective, after purchaser had full

Carolina Packing Corp., 186 S. C. 118, 195 notice of maker's rights, cannot claim pro-
S. E. 107. tection as holder in due course. Farrow v.

Evidence.—In action for cancellation of First Nat. Co., 158 S. C. 435, 155 S. E. 736.

note, evidence supported findings that de- Applied in Citizens Bank of Darlington
fendant purchaser of note was not holder v. McDonald, 202 S. C. 244, 24 S. E. (2d)

in due course. Farrow v. First Nat. Co., 369.

158 S. C. 435, 155 S. E. 736.

Article 6.

Liability of Parties.

§8-891. Contract of maker.

The maker of a negotiable instrument by making it engages that he will

pay it according to its tenor and admits the existence of the payee and his

capacity then to endorse.

1942 Code § 6811; 1932 Code § 6811; Civ. C. '22 § 3711; 1914 (28) 668.

Cross reference.—As to notes made be-

fore death and passed away by agent after-

wards, see § 11-302.

§ 8-892. Contract of drawer.

The drawer by drawing the instrument admits the existence of the payee

and his capacity then to endorse and engages that on due presentment the

instrument will be accepted or paid, or both, according to its tenor and that if

it be dishonored and the necessary proceedings on dishonor be duly taken he

will pay the amount thereof to the holder or to any subsequent endorser who
may be compelled to pay it. But the drawer may insert in the instrument an

express stipulation negativing or limiting his own liability to the holder.

1942 Code § 6812; 1932 Code § 6812; Civ. C. '22 § 3712; 1914 (28) 668.

Liability of drawer.—The drawer of a thereof to the holder or subsequent en-

check or bill of exchange is not primarily dorser, who may be compelled to pay it.

liable, but he engages that if the instru- Federal Intermediate Credit Bank v. Ep-
ment be dishonored he will pay the amount stin, 151 S. C. 67, 148 S. E. 713.

§ 8-893. Contract of acceptor.

The acceptor by accepting the instrument engages that he will pay it ac-

cording to the tenor of his acceptance and admits :

(1) The existence of the drawer, the genuineness of his signature and his

capacity and authority to draw the instrument ; and

(2) The existence of the payee and his capacity then to endorse.

1942 Code § 6813; 1932 Code § 6813; Civ. C. '22 § 3713; 1914 (28) 668.

§ 8-894. What constitutes endorsement.

A person placing his signature upon an instrument otherwise than as maker,
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drawer or acceptor is deemed to be an endorser unless he clearly indicates by
appropriate words his intention to be bound in some other capacity.

1942 Code § 6814; 1932 Code § 6814; Civ. C. '22 § 3714; 1914 (28) 668.

§ 8-895. Signature in blank before delivery.

When a person, not otherwise a party to an instrument, places thereon his

signature in blank before delivery he is liable as endorser in accordance with

the following rules:

(1) If the instrument is payable to the order of a third person he is liable

to the payee and to all subsequent parties

;

(2) If the instrument is payable to the order of the maker or drawer or is

payable to bearer he is liable to all parties subsequent to the maker or drawer;

and

(3) If he signs for the accommodation of the payee he is liable to all

parties subsequent to the payee.

1942 Code § 6815; 1932 Code § 6815; Civ. C. '22 § 3715; 1914 (28) 668.

Liability as endorser.—Under this sec- name left blank, the maker exhausted his

tion and the section preceding a person implied authority by inserting a payee's

signing a note in blank before delivery is name, and the subsequent addition of the

liable as endorser. Norwood Nat. Bank v. words "or bearer" was a material alteration

Piedmont Pub. Co., 106 S. C. 472, 91 S. E. under the Negotiable Instruments Law ren-

866. dering defendant endorsers not liable. First

Alteration rendering endorsers not liable. Nat. Bank v. Wood, 109 S. C. 70, 95 S. E
—Where defendants endorsed a note and 140.

returned it to the maker with the payee's

§ 8-896. Effect of negotiation by delivery or qualified endorsement.

Every person negotiating an instrument by delivery or by a qualified en-

dorsement warrants

:

(1) That the instrument is genuine and in all respects what it purports

to be;

(2) That he has a good title to it

;

(3) That all prior parties had capacity to contract ; and

(4) That he has no knowedge of any fact which would impair the validity

of the instrument or render it valueless.

But when the negotiation is by delivery only the warranty extends in favor

of no holder other than the immediate transferee.

The provisions of item (3) of this section do not apply to persons negotiat-

ing public or corporate securities other than bills and notes.

1942 Code § 6816; 1932 Code § 6816; Civ. C. '22 § 3716; 1914 (28) 668.

Endorser may not show collateral agree- any collateral agreement. Lower Main
ment.—This section seems to be conclusive Street Bank v. Parker, 189 S. C. 320, 1 S. E.

against the right of an endorser to set up (2d) 181.

§ 8-897. What endorser without qualification warrants.

Every endorser who endorses without qualification warrants to all subse-

quent holders in due course :

(1) The matters and things mentioned in items (1), (2) and (3) of § 8-896;

and
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(2) That the instrument is at the time of his endorsement valid and sub-

sisting.

In addition he engages that on due presentment it shall be accepted or paid,

or both, as the case may be, according to its tenor and that if it be dishonored

and the necessary proceedings on dishonor be duly taken he will pay the

amount thereof to the holder or to any subsequent endorser who may be

compelled to pay it.

1942 Code § 6817; 1932 Code § 6817; Civ. C. '22 § 3717; 1914 (28) 668.

Applied in Central Nat. Bank v. Kehoe, Cheraw Ginning Co., 142 S. C. 247, 140 S.

132 S. C. 94, 128 S. E. 861. E. 581.

Cited in Buckeye Cotton Oil Co. v.

§ 8-898. Liability of endorser when instrument negotiable by delivery.

When a person places his endorsement on an instrument negotiable by de-

livery he incurs all the liabilities of an endorser.

1942 Code § 6818; 1932 Code § 6818; Civ. C. '22 § 3718; 1914 (28) 668.

Cited in Owings v. Davenport, 143 S. C.

386, 141 S. E. 602.

§ 8-899. Liability as between endorsers.

As respects one another endorsers are liable prima facie in the order in

which they endorse, but evidence is admissible to show that as between or

among themselves they have agreed otherwise. Joint payees or joint en-

dorsers who endorse are deemed to endorse jointly and severally.

1942 Code § 6819; 1932 Code § 6819; Civ. C. '22 § 3719; 1914 (28) 668.

§ 8-900. Agent's negotiation without endorsement.

When a broker or other agent negotiates an instrument without endorse-

ment he incurs all the liabilities prescribed by § 8-896 unless he discloses the

name of his principal and the fact that he is acting only as agent.

1942 Code § 6820; 1932 Code § 6820; Civ. C. '22 § 3720; 1914 (28) 668.

Article 7.

Presentment for Payment.

§ 8-911. Necessity for presentment for payment.

Presentment for payment is not necessary in order to charge the person

primarily liable on the instrument.

But if the instrument is by its terms payable at a special place and he is

able and willing to pay it there at maturity such ability and willingness are

equivalent to a tender of payment upon his part. Except as herein otherwise

provided presentment for payment is necessary in order to charge the drawer

and endorsers.

1942 Code § 6821; 1932 Code § 6821; Civ. C. '22 § 3721; 1914 (28) 668.

Failure to present note for payment at ers, though there were sufficient funds on

bank.—The failure of a holder to present a deposit at maturity to meet payment, re-

note for payment at a bank at maturity suiting in loss by reason of subsequent fail-

does not preclude recovery against the mak- tire of the bank. Federal Intermediate
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Credit Bank v. Epstin, 151 S. C. 67, 148 proved. Federal Intermediate Credit Bank
S. E. 713. v. Epstin, 151 S. C. 67, 148 S. E. 713.

Presentment of note for payment at place Applied in Rainwater v. Crider, 127 S. C.

specified is not condition precedent to action 346, 121 S. E. 262.

against maker, nor is it necessary in such
action that presentment be pleaded or

§ 8-912. When presentment must be made.

When the instrument is not payable on demand presentment must be made
on the day it falls due. When it is payable on demand presentment must
be made within a reasonable time after its issue except that in case of a bill

of exchange presentment for payment will be sufficient if made within a

reasonable time after the last negotiation thereof.

1942 Code § 6822: 1932 Code § 6822; Civ. C. '22 § 3722; 1914 (28) 668.

§8-913. When presentment sufficient.

Presentment for payment to be sufficient must be made

:

(1) By the holder or by some person authorized to receive payment on his

behalf:

(2) At a reasonable hour on a business day

;

(3) At a proper place as herein defined ; and

(4) To the person primarily liable on the instrument or, if he is absent or

inaccessible, to any person found at the place where the presentment is made.

1942 Code § 6823; 1932 Code § 6823; Civ. C. '22 § 3723; 1914 (28) 668.

§8-914. Place of presentment.

Presentment for payment is made at the proper place

:

(1) When a place of payment is specified in the instrument and it is there

presented

;

(2) When no place of payment is specified but the address of the person

to make payment is given in the instrument and it is there presented;

(3) When no place of payment is specified and no address is given and

the instrument is presented at the usual place of business or residence of

the person to make payment : and

(4) In any other case if presented to the person to make payment wherever

he can be found or if presented at his last known place of business or resi-

dence.

1942 Code § 6824; 1932 Code § 6824; Civ. C. '22 § 3724; 1914 (28) 668.

§ 8-915. Payable at bank.

When the instrument is payable at a bank, presentment for payment must

be made during banking hours unless the person to make payment has no funds

there to meet it at any time during the day, in which case presentment at any

hour before the bank is closed on that day is sufficient.

1942 Code § 6826; 1932 Code § 6826; Civ. C. '22 § 3726; 1914 (28) 668.

§ 8-916. Instrument to be exhibited and delivered when paid.

The instrument must be exhibited to the person from whom payment is de-

manded and when it is paid must be delivered up to the party paying it.

1942 Code § 6825; 1932 Code § 6825; Civ. C. '22 § 3725; 1914 (28) 668.
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§ 8-917. When principal debtor dead and no place of presentment specified.

When the person primarily liable on the instrument is dead and no place of

payment is specified presentment for payment must be made to his personal

representative if such there be and if, with the exercise of reasonable dili-

gence, he can be found.

1942 Code § 6827; 1932 Code § 6827; Civ. C. '22 § 3727; 1914 (28) 668.

§ 8-918. When persons liable as partners.

When the persons primarily liable on the instrument are liable as partners

and no place of payment is specified presentment for payment may be made
to any one of them, even though there has been a dissolution of the firm.

1942 Code § 6828; 1932 Code § 6828; Civ. C. '22 § 3728; 1914 (28) 668.

§8-919. Several liable.

When there are several persons, not partners, primarily liable on the instru-

ment and no place of payment is specified, presentment must be made to

them all.

1942 Code § 6829; 1932 Code § 6829; Civ. C. '22 § 3729; 1914 (28) 668.

§ 8-920. When presentment not required to charge drawer.

Presentment for payment is not required in order to charge the drawer

when he has no right to expect or require that the drawee or acceptor will pay

the instrument.

1942 Code § 6830; 1932 Code § 6830; Civ. C. '22 § 3730; 1914 (28) 668.

§ 8-921. When not required to charge endorser.

Presentment for payment is not required in order to charge an endorser

when the instrument was made or accepted for his accommodation and he has

no reason to expect that the instrument will be paid if presented.

1942 Code § 6831; 1932 Code § 6831; Civ. C. '22 § 3731; 1914 (28) 668.

Applied in Martin v. Traxler Real Estate

Co., 140 S. C. 505, 139 S. E. 165.

§ 8-922. Delay in presentment.

Delay in making presentment for payment is excused when the delay is

caused by circumstances beyond the control of the holder and not imputable

to his default, misconduct or negligence. When the cause of delay ceases to

operate presentment must be made with reasonable diligence.

1942 Code § 6832; 1932 Code § 6832; Civ. C. '22 § 3732; 1914 (28) 668.

§ 8-923. When presentment dispensed with.

Presentment for payment is dispensed with :

(1) When after the exercise of reasonable diligence presentment as re-

quired by this chapter cannot be made

;

(2) When the drawee is a fictitious person ; or

(3) By waiver of presentment, express or implied.

1942 Code § 6833; 1932 Code § 6833; Civ. C. '22 § 3733; 1914 (28) 668.
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Applied in Owings v. Davenport, 143 S.

C. 386, 141 S. E. 602.

§ 8-924. When dishonored by nonpayment.

The instrument is dishonored by nonpayment when :

(1) It is duly presented for payment and payment is refused or cannot be

obtained; or

(2) Presentment is excused and the instrument is overdue and unpaid.

1942 Code § 6834; 1932 Code § 6834; Civ. C. '22 § 3734; 1914 (28) 668.

§ 8-925. Rights of holder against secondary parties on dishonor.

Subject to the provisions of this chapter, when the instrument is dishonored

by nonpayment an immediate right of recourse to all parties secondarily li-

able thereon accrues to the holder.

1942 Code § 6835; 1932 Code § 6835; Civ. C. '22 § 3735; 1914 (28) 668.

Negligence of payee no defense in action Owings v. Davenport, 143 S. C. 386, 141

against endorser.—Negligence and laches S. E. 602.

of payee in not collecting note from the Applied in Home Bank v. Mixon, 128 S.

maker is no defense, in action by payee C. 310, 121 S. E. 787.

against endorser, in view of this section.

§ 8-926. Time of maturity.

Every negotiable instrument is payable at the time fixed therein without

grace. When the day of maturity falls upon a Sunday or holiday the instru-

ment is payable on the next succeeding business day. Instruments falling

due on a Saturday are to be presented for payment on the next succeeding busi-

ness day except that instruments payable on demand may, at the option of

the holder, be presented for payment before twelve o'clock noon on Saturday

when that entire day is not a holiday.

1942 Code § 6836; 1932 Code § 6836; Civ. C. '22 § 3736; Civ. C. '12 § 2529; Civ. C. '02

§ 1671; G. S. 1297; R. S. 1399; 1748 (11) 512; 1914 (28) 668.

Quoted in Linfors v. Unitv Life Ins. Co.,

189 S. C. 527, 1 S. E. (2d) 781.

§ 8-927. Time ; how computed.

When the instrument is payable at a fixed period after date, after sight or

after the happening of a specified event the time of payment is determined by

excluding the day from which the time is to begin to run and by including

the date of payment.

1942 Code § 6837; 1932 Code § 6837; Civ. C. '22 § 3737; 1914 (28) 668.

§ 8-928. When payable at bank.

When the instrument is made payable at a bank it is equivalent to an order

to the bank to pay the same for the account of the principal debtor thereon.

1942 Code § 6838; 1932 Code § 6838; Civ. C. '22 § 3738; 1914 (28) 668.

Presentment or demand not necessary.

—

which the note is payable specific authority

This section is in harmony with the rule to pay such instrument and charge same to

that suit may be brought against the maker the account of the maker. Federal Inter-

without presentment or demand at the place mediate Credit Bank v. Epstin, 151 S. C.

of payment since it gives to the bank at 67, 148 S. E. 713.
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§ 8-929. What constitutes payment in due course.

Payment is made in due course when it is made at or after the maturity of the

instrument to the holder thereof in good faith and without notice that his

title is defective.

1942 Code § 6839; 1932 Code § 6839; Civ. C. '22 § 3739; 1914 (28) 668.

Article 8.

Notice of Dishonor.

§ 8-931. To whom notice of dishonor given.

Except as herein otherwise provided, when a negotiable instrument has

been dishonored by nonacceptance or nonpayment notice of dishonor must

be given to the drawer and to each endorser and any drawer or endorser to

whom such notice is not given is discharged.

1942 Code § 6840; 1932 Code § 6840; Civ. C. '22 § 3740; Civ. C. "12 §§ 2524, 2525; Civ. C.
'02 §§ 1666, 1667; G. S. 1292, 1293; R. S. 1394, 1395; 1712 (2) 545, 546; 1914 (28) 668.

Limited liability of endorser.—The lia- action on a note, an answer of defendant
bility of an endorser is limited, and depends endorser, alleging that no notice of present-

on strict compliance with this and the fol- ment for payment and discharge was ever
lowing sections. Ross v. Rainwater, 133 given to her, puts in issue facts essential to

S. C. 315, 131 S. E. 41. recovery. Rainwater v. Crider, 127 S. C.

Burden of proving notice.—The holder of 346, 121 S. E. 262.

a bill has the burden of proving notice to Applied in Central Nat. Bank v. Kehoe,
drawer of drawee's nonpayment. Jones v. 132 S. C. 94, 128 S. E. 861; Commercial Nat.
Carolina Nat. Bank, 114 S. C. 11, 103 S. Bank v. Ashley Corp., 133 S. C. 304, 130
E. 27. S. E. 890.

Answer of endorser raising issue.—In an

§ 8-932. By whom given.

The notice may be given by or on behalf of the holder or on behalf of any
party to the instrument who might be compelled to pay it to the holder

and who, upon taking it up, would have a right to reimbursement from the

party to whom the notice is given.

1942 Code § 6841; 1932 Code § 6841; Civ. C. '22 § 3741; 1712 (2) 545, 546; 1914 (28) 668.

§ 8-933. Notice given by agent.

Notice of dishonor may be given by an agent either in his own name or in

the name of any party entitled to give notice, whether that party be his princi-

pal or not.

1942 Code § 6842; 1932 Code § 6S42; Civ. C. '22 § 3742; 1914 (28) 668.

§ 8-934. Effect of notice given by holder.

When notice is given by or on behalf of the holder it enures for the benefit

of all subsequent holders and all prior parties who have a right of recourse

against the party to whom it is given.

1942 Code § 6843; 1932 Code § 6843; Civ. C. '22 § 3743; 1914 (28) 668.

§ 8-935. Effect of notice given by party entitled so to do.

When notice is given by or on behalf of a party entitled to give notice it
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enures for the benefit of the holder and all parties subsequent to the party

to whom notice is given.

1942 Code § 6844; 1932 Code § 6844; Civ. C. '22 § 3744; 1914 (28) 668.

§ 8-936. How agent may give notice.

When the instrument has been dishonored in the hands of an agent he may
either himself give notice to the parties liable thereon or he may give notice

to his principal. If he give notice to his principal he must do so within the

same time as if he were the holder and the principal upon the receipt of such

notice has himself the same time for giving notice as if the agent had been

an independent holder.

1942 Code § 6845; 1932 Code § 6845; Civ. C. '22 § 3745; 1914 (28) 668.

§ 8-937. What constitutes notice.

A written notice need not be signed and an insufficient written notice may
be supplemented and validated by verbal communication. A misdescription

of the instrument does not vitiate the notice unless the party to whom the

notice is given is in fact misled thereby.

1942 Code § 6846; 1932 Code § 6846; Civ. C. '22 § 3746; 1914 (28) 668.

§ 8-938. Form of notice.

The notice may be in writing or merely oral and may be given in any terms

which sufficiently identify the instrument and indicate that it has been dis-

honored by nonacceptance or nonpayment. It may in all cases be given by

delivering it personally or through the mails.

1942 Code § 6847; 1932 Code § 6847; Civ. C. '22 § 3747; 1914 (28) 668.

§ 8-939. To whom given.

Notice of dishonor may be given either to the party himself or to his agent

in that behalf.

1942 Code § 6848; 1932 Code § 6848; Civ. C. '22 § 3748; 1914 (28) 668.

§ 8-940. When party dead.

When any party is dead and his death is known to the party giving notice

the notice must be given to a personal representative, if there be one and if

with reasonable diligence he can be found. If there be no personal represent-

ative notice may be sent to the last residence or last place of business of the

deceased.

1942 Code § 6849; 1932 Code § 6849; Civ. C. '22 § 3749; 1914 (28) 668.

§ 8-941. When parties are partners.

When the parties to be notified are partners notice to any one partner is

notice to the firm even though there has been a dissolution.

1942 Code § 6850; 1932 Code § 6850; Civ. C. '22 § 3750; 1914 (28) 668.

§ 8-942. Notice to joint parties.

Notice to joint parties who are not partners must be given to each of them

unless one of them has authority to receive such notice for the others.

1942 Code § 6851; 1932 Code § 6S51; Civ. C. '22 § 3751; 1914 (28) 668.
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§ 8-943. Notice to bankrupt.

When a party has been adjudged a bankrupt or an insolvent or has made an

assignment for the benefit of creditors notice may be given either to the party

himself or to his trustee or assignee.

1942 Code § 6852; 1932 Code § 6852; Civ. C. '22 § 3752; 1914 (28) 668.

§ 8-944. When given.

Notice may be given as soon as the instrument is dishonored and, unless

delay is excused as hereinafter provided, must be given within the times fixed

by this chapter.

1942 Code § 6853; 1932 Code § 6853; Civ. C. '22 § 3753; 1914 (28) 668.

§ 8-945. Time when parties reside in same place.

When the person giving and the person to receive notice reside in the same

place notice must be given within the following times :

(1) If given at the place of business of the person to receive notice it must

be given before the close of business hours on the day following;

(2) If given at his residence it must be given before the usual hours of

rest on the day following; or

(3) If sent by mail it must be deposited in the post office in time to reach

him in usual course on the day following.

1942 Code § 6854; 1932 Code § 6854; Civ. C. '22 § 3754; 1914 (28) 668.

Sufficiency of compliance.—This section in the usual course on the day after ma-
is complied with where an extension of time turity. Norwood Nat. Bank v. Piedmont
for payment was refused one endorser, and Pub. Co., 106 S. C. 472, 91 S. E. 866.

notices were mailed to reach both endorsers

§ 8-946. Time when parties reside in different places.

When the person giving and the person to receive notice reside in different

places the notice must be given within the following times:

(1) If sent by mail it must be deposited in the post office in time to go by

mail the day following the day of dishonor or if there be no mail at a con-

venient hour on that day by the next mail thereafter ; or

(2) If given otherwise than through the post office then within the time

that notice would have been received in due course of mail if it had been de-

posited in the post office within the time specified in item (1 ) of this section.

1942 Code § 6855; 1932 Code § 6855; Civ. C. '22 § 3755; 1914 (28) 668.

§ 8-947. When notice deemed given.

When notice of dishonor is duly addressed and deposited in the post office

the sender is deemed to have given due notice, notwithstanding any miscar-

riage in the mails.

1942 Code § 6856; 1932 Code § 6856; Civ. C. '22 § 3756; 1914 (28) 668.

§ 8-948. When deemed deposited in post office.

Notice is deemed to have been deposited in the post office when deposited
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in any branch post office or in any letter box under the control of the post

office department.

1942 Code § 6857; 1932 Code § 6857; Civ. C. '22 § 3757; 1914 (28) 668.

§ 8-949. Time for giving notice to antecedent parties.

When a part)' receives notice of dishonor he has, after the receipt of such

notice, the same time for giving notice to antecedent parties that the holder

has after the dishonor.

1942 Code § 6858; 1932 Code § 6858; Civ. C. '22 § 3758; 1914 (28) 668.

§ 8-950. Where notice sent.

When a party has added an address to his signature notice of dishonor must

be sent to that address. But if he has not given such address then the notice

must be sent as follows :

(1) Either to the post office nearest to his place of residence or to the post

office where he is accustomed to receive his letters

;

(2) If he live in one place and have his place of business in another notice

may be sent to either place ; or

(3) If he is sojourning in another place notice may be sent to the place

where he is so sojourning.

But when the notice is actually received by the party within the time speci-

fied in this chapter it will be sufficient though not sent in accordance with the

requirements of this section.

1942 Code § 6859; 1932 Code § 6859; Civ. C. '22 § 3759; 1914 (28) 668.

§8-951. Notice may be waived.

Notice of dishonor may be waived either before the time of giving notice

has arrived or after the omission to give due notice and the waiver may be

express or implied.

1942 Code § 6860; 1932 Code § 6860; Civ. C. '22 § 3760; 1914 (28) 668.

Evidence of waiver.—Evidence of prior finding of waiver of notice of dishonor,

course of dealing may be sufficient to estab- Farmers' & Merchants' Nat. Bank v.

lish a waiver of presentment and notice of Brown, 131 S. C. 265, 127 S. E. 365.

dishonor. Farmers' & Merchants' Nat. Stated in Owings v. Davenport, 143 S. C.

Bank v. Brown, 131 S. C. 265, 127 S. E. 365. 386, 141 S. E. 602.

An endorser's offer to execute a renewal Cited in Martin v. Traxler Real Estate

note was insufficient evidence to sustain a Co., 140 S. C. 505, 139 S. E. 165.

§ 8-952. Who affected by waiver.

When the waiver is embodied in the instrument itself it is binding upon all

parties. But when it is written above the signature of an endorser it binds

him only.

1942 Code § 6861; 1932 Code § 6861; Civ. C. '22 § 3761; 1914 (28) 668.

§ 8-953. What waiver of protest deemed.

A waiver of protest, whether in the case of a foreign bill of exchange or
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other negotiable instrument, is deemed to be a waiver not only of a formal

protest but also of presentment and notice of dishonor.

1942 Code § 6862; 1932 Code § 6862; Civ. C. '22 § 3762; 1914 (28) 668.

Stated in Owings v. Davenport, 143 S. C.

386, 141 S. E. 602.

§ 8-954. When notice dispensed with.

Notice of dishonor is dispensed with when after the exercise of reasonable

diligence it cannot be given to or does not reach the parties sought to be

charged.

1942 Code § 6863; 1932 Code § 6863; Civ. C. '22 § 3763; 1914 (28) 668.

§ 8-955. When delay in giving notice excused.

Delay in giving notice of dishonor is excused when the delay is caused by

circumstances beyond the control of the holder and not imputable to his de-

fault, misconduct or negligence. When the cause of delay ceases to operate

notice must be given with reasonable diligence.

1942 Code § 6864; 1932 Code § 6864; Civ. C. '22 § 3764; 1914 (28) 668.

§ 8-956. When notice to drawer not required.

Notice of dishonor is not required to be given the drawer in any of the fol-

lowing cases

:

(1) When the drawer and drawee are the same person;

(2) When the drawee is a fictitious person or a person not having a ca-

pacity to contract;

(3) When the drawer is the person to whom the instrument is presented

for payment;

(4) When the drawer has no right to expect or require that the drawee or

acceptor will honor the instrument ; or

(5) When the drawer has countermanded payment.

1942 Code § 6865; 1932 Code § 6865; Civ. C. '22 § 3765; 1914 (28) 668.

§ 8-957. When notice to endorser not required.

Notice of dishonor is not required to be given to an endorser in any of the

following cases

:

(1) When the drawee is a fictitious person or a person not having capacity

to contract and the endorser was aware of the fact at the time he endorsed

the instrument

;

(2) When the endorser is the person to whom the instrument is presented

for payment; or

(3) When the instrument was made or accepted for his accommodation.

1942 Code § 6866; 1932 Code § 6866; Civ. C. '22 § 3766; 1914 (28) 668.

The rationale of subdivision 3 of this sec- has no recourse or remedy over against any
tion lies in the consideration that an en- other party; consequently, being without
dorser for whose accommodation the paper legal possibility of injury by a failure to

is given is under the obligation to take up make demand or give notice of dishonor,

the bill or note, and in case of so doing. he is not entitled to such formal demand
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or notice of dishonor. Commercial Nat. for whose "accommodation" note was made.
Eank v. Ashley Corp., 133 S. C. 304, 130 —See Commercial Nat. Bank v. Ashley

S. E. 890. Corp., 133 S. C. 304, 130 S. E. 890.

For case holding endorser not an endorser

§ 8-958. Subsequent notices.

When due notice of dishonor by nonacceptance has been given notice of a

subsequent dishonor by nonpayment is not necessary unless in the meantime

the instrument has been accepted.

1942 Code § 6867; 1932 Code § 6867; Civ. C. '22 § 3767; 1914 (28) 668.

§ 8-959. Effect of omission of notice.

An omission to give notice of dishonor by nonacceptance does not preju-

dice the right of a holder in due course subsequent to the omission.

1942 Code § 6868; 1932 Code § 6868; Civ. C. '22 § 3768; 1914 (28) 668.

§ 8-960. Protest not required except for foreign bill.

When any negotiable instrument has been dishonored it may be protested

for nonacceptance or nonpayment as the case may be. But protest is not re-

quired, except in the case of foreign bills of exchange.

1942 Code § 6869; 1932 Code § 6869; Civ. C. '22 § 3769; 1914 (28) 668.

Article 9.

Discharge of Negotiable Instruments.

§8-971. How instrument discharged.

A negotiable instrument is discharged :

( 1 ) By payment in due course by or on behalf of the principal debtor ;

(2) By payment in due course by the party accommodated when the in-

strument is made or accepted for accommodation

;

(3) By the intentional cancellation thereof by the holder

;

(4) By any other act which will discharge a simple contract for the pay-

ment of money ; or

(5) When the principal debtor becomes the holder of the instrument at

or after maturity in his own right.

1942 Code § 6870; 1932 Code § 6870; Civ. C. '22 § 3770; 1914 (28) 668.

Act discharging contract for payment of the bank was liable in conversion to the

money.—Where, after assignment of note assignee of the first note and mortgage,
and mortgage on mule, the original mort- where it sold the mule under the second
gagee, without the assignee's knowledge, mortgage after being notified by the as-

took up the mule and sold it to one who signee of its rights, in view of subd. 4 of

gave another mortgage thereon, which this section. Farmer's & Merchants' Nat.

mortgage was sold to a bank, the original Bank v. Bank of Hemingway, 113 S. C. 140,

mortgage remaining unsatisfied of record, 101 S. E. 746.

§ 8-972. When secondary liability discharged.

A person secondarily liable on the instrument is discharged :

(1) By any act which discharges the instrument

;

(2) By the intentional cancellation of his signature by the holder;
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(3) By the discharge of a prior party

;

(4) By a valid tender of payment made by a prior party

;

(5) By a release of the principal debtor unless the holder's right of re-

course against the party secondarily liable is expressly reserved ; or

(6) By any agreement binding upon the holder to extend the time of pay-

ment or to postpone the holders' right to enforce the instrument unless made
with the assent of the party secondarily liable or unless the right of recourse

against such party is expressly reserved.

1942 Code § 6871; 1932 Code § 6871; Civ. C. '22 § 3771; 1914 (28) 668.

Waiver of discharge by endorsers.—Pro- extension, so that subsequent extensions

vision in note that endorsers waived any after one extension for definite time without

benefit which might accrue to them because endorser's consent discharged endorser,

of "any extension" of time granted to Tuten v. Bowden, 173 S. C. 2S6, 175 S. E.

principal held to contemplate only single 510.

§ 8-973. Rights of secondary party paying instrument.

When the instrument is paid by a party secondarily liable thereon it is not

discharged. But the party so paying it is remitted to his former rights as

regards all prior parties and he may strike out his own and all subsequent en-

dorsements and again negotiate the instrument ; except:

(1) When it is payable to the order of a third person and has been paid

by the drawer ; and

(2) When it was made or accepted for accommodation and has been paid by

the party accommodated.

1942 Code § 6872; 1932 Code § 6872; Civ. C. '22 § 3772; 1914 (28) 668.

§ 8-974. Holder may renounce rights.

The holder may expressly renounce his rights against any party to the

instrument before, at or after its maturity. An absolute and unconditional re-

nunciation of his rights against the principal debtor made at or after the ma-
turity of the instrument discharges the instrument. But a renunciation does

not affect the rights of a holder in due course without notice. A renunciation

must be in writing unless the instrument is delivered up to the person primarily

liable thereon.

1942 Code § 6873; 1932 Code § 6873; Civ. C. '22 § 3773; 1914 (28) 668.

§ 8-975. Unintentional cancellation.

A cancellation made unintentionally, under a mistake or without the au-

thority of the holder is inoperative. But when an instrument or any signature

thereon appears to have been cancelled the burden of proof lies on the party

who alleges that the cancellation was made unintentionally, under a mistake

or without authority.

1942 Code § 6874; 1932 Code § 6874; Civ. C. '22 § 3774; 1914 (28) 668.

§ 8-976. Alteration of instrument.

When a negotiable instrument is materially altered without the assent of all

parties liable thereon it is avoided except as against a part)' who has himself

made, authorized or assented to the alteration and subsequent endorsers.
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But when an instrument has been materially altered and is in the hands

of a holder in due course, not a party to the alteration, he may enforce pay-

ment thereof according to its original tenor.

1942 Code § 6875; 1932 Code § 6875; Civ. C. "22 § 3775; 1914 (28) 668.

Holder in due course.—A bank collect- "holder in due course" under this section,

ing a check which bore unmistakable evi- Charleston Paint Co. v. Exchange Banking
dence that it had been altered is not a & Trust Co., 129 S. C. 290, 123 S. E. 830.

§ 8-977. What constitutes material alteration.

A material alteration is any alteration which:

(1) Changes:

(a) The date;

(b) The sum payable, either for principal or interest;

(c) The time or place of payment

;

(d) The number or the relation of the parties ; or

(e) The medium or currency in which payment is to be made

;

(2) Adds a place of payment when no place of payment is specified ; or

(3) Makes any other change or addition which alters the effect of the in-

strument in any respect.

1942 Code § 6876; 1932 Code § 6876; Civ. C. '22 § 3776; 1914 (28) 668.

Change of payee.—An alteration of a Where a note was originally made paya-

check payable to order of a named payee, ble to "Bank of G. * * * at said bank,"

so as to make it payable to payee's attor- and endorsed by defendants, its alteration

ney, is a material alteration amounting to by the maker, after the bank had refused

a forgery, under this section and § 8-976, to discount it, by striking out the words
making the check void except as to holders "Bank of G." and substituting above it the

in due course. Charleston Paint Co. v. Ex- name of plaintiff, was a material alteration

change Banking & Trust Co., 129 S. C. 290, discharging defendants as endorsers. Muse
123 S. E. 830. v. Clark, 112 S. C. 82, 98 S. E. 850.

Article 10.

Form and Interpretation of Bills of Exchange.

§ 8-981. Definition of bill of exchange.

A bill of exchange is an unconditional order in writing addressed by one

person to another, signed by the person giving it, requiring the person to

whom it is addressed to pay on demand or at a fixed or determinable future

time a sum certain in money to order or to bearer.

1942 Code § 6877; 1932 Code § 6877; Civ. C. '22 § 3777; 1914 (28) 668.

§ 8-982. Bill no assignment of funds.

A bill of itself does not operate as an assignment of the funds in the hands

of the drawee available for the payment thereof and the drawee is not liable on

the bill unless and until he accepts the same.

1942 Code § 6878; 1932 Code § 6878; Civ. C. '22 § 3778; 1914 (28) 668.

§ 8-983. Two or more drawees.

A bill may be addressed to two or more drawees jointly, whether they are
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partners or not, but not to two or more drawees in the alternative or in suc-

cession.

1942 Code § 6879; 1932 Code § 6879; Civ. C. '22 § 3779; 1914 (28) 668.

§ 8-984. Inland and foreign bills of exchange.

An inland bill of exchange is a bill which is, or on its face purports to be,

both drawn and payable within this State. An)' other bill is a foreign bill.

Unless the contrary appears on the face of the bill the holder may treat it as

an inland bill.

1942 Code § 6880; 1932 Code § 6880; Civ. C. '22 § 3780; 1914 (28) 668.

§ 8-985. When bill treated as a promissory note.

When in a bill drawer and drawee are the same person or when the drawee

is a fictitious person or a person not having capacity to contract the holder

may treat the instrument, at his option, either as a bill of exchange or a prom-

issory note.

1942 Code § 6881; 1932 Code § 6881; Civ. C. '22 § 3781; 1914 (28) 668.

§ 8-986. Referee in case of need.

The drawer of a bill and any endorser may insert thereon the name of a

'

person to whom the holder may resort in case of need-—that is to say, in case

the bill is dishonored by nonacceptance or nonpayment. Such person is called

the referee in case of need. It is in the option of the holder to resort to the

referee in case of need or not, as he may see fit.

1942 Code § 6882; 1932 Code § 6882; Civ. C. *22 § 3782; 1914 (28) 668.

Article 11.

Acceptance of Bills of Exchange.

§ 8-991. Definition of acceptance.

The acceptance of a bill is the signification by the drawee of his assent to

the order of the drawer. The acceptance must be in writing and signed by

the drawee. It must not express that the drawee will perform his promise by

any other means than the payment of money.

1942 Code § 6883; 1932 Code § 6883; Civ. C. '22 § 3783; 1914 (28) 668.

§ 8-992. Holder entitled to written acceptance.

The holder of a bill presenting the same for acceptance may require that the

acceptance be written on the bill and, if such request is refused, may treat the

bill as dishonored.

1942 Code § 6884; 1932 Code § 6884; Civ. C. '22 § 3784; 1914 (28) 668.

§ 8-993. When written acceptance not binding.

When an acceptance is written on a paper other than the bill itself it does

not bind the acceptor except in favor of a person to whom it is shown and who,

on the faith thereof, receives the bill for value.

1942 Code § 6885; 1932 Code § 6885; Civ. C. '22 § 3785; 1914 (28) 668.
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§ 8-994. Written promises to accept.

An unconditional promise in writing to accept a bill before it is drawn is

deemed an actual acceptance in favor of every person who, upon the faith

thereof, receives the bill for value.

1942 Code § 6886; 1932 Code § 6886; Civ. C. '22 § 3786; 1914 (28) 668.

§ 8-995. Time allowed to accept bill.

The drawee is allowed twenty-four hours after presentment in which to

decide whether or not he will accept the bill. But the acceptance if given

dates as of the day of presentation.

1942 Code § 6887; 1932 Code § 6887; Civ. C. '22 § 3787; 1914 (28) 668.

§ 8-996. When drawee destroys or refuses to return bill.

When a drawee to whom a bill is delivered for acceptance destroys the same

or refuses within twenty-four hours after such delivery or such other period

as the holder may allow to return the bill accepted or nonaccepted to the

holder he will be deemed to have accepted the same.

1942 Code § 6888; 1932 Code § 6888; Civ. C. '22 § 3788; 1914 (28) 668.

§ 8-997. Acceptance of incomplete, overdue or dishonored bill.

A bill may be accepted before it has been signed by the drawer, while other-

wise incomplete, when it is overdue or after it has been dishonored by a pre-

vious refusal to accept or by nonpayment. But when a bill payable after sight

is dishonored by nonacceptance and the drawee subsequently accepts it the

holder, in the absence of any different agreement, is entitled to have the bill

accepted as of the date of the first presentment.

1942 Code § 6889; 1932 Code § 6889; Civ. C. '22 § 3789; 1914 (28) 668.

§ 8-998. Kinds of acceptances.

An acceptance is either general or qualified. A general acceptance assents

without qualification to the order of the drawer. A qualified acceptance in

express terms varies the effect of the bill as drawn.

1942 Code § 6890; 1932 Code § 6890; Civ. C. '22 § 3790; 1914 (28) 668.

§ 8-999. What constitutes a general acceptance.

An acceptance to pay at a particular place is a general acceptance unless it

expressly states that the bill is to be paid there only and not elsewhere.

1942 Code § 6891; 1932 Code § 6891; Civ. C. '22 § 3791; 1914 (28) 668.

§ 8-1000. Qualified acceptance.

An acceptance is qualified which is :

(1) Conditional—that is to say, which makes payment by the acceptor de-

pendent on the fulfillment of a condition therein stated;

(2) Partial—that is to say, an acceptance to pay part only of the amount
for which the bill is drawn

;
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(3) Local—that is to say, an acceptance to pay only at a particular place;

(4) Qualified as to time ; or

(5) The acceptance of some one or more of the drawees but not of all.

1942 Code § 6892; 1932 Code § 6892; Civ. C. '22 § 3792; 1914 (28) 668.

§ 8-1001. Rights with respect to qualified acceptance.

The holder may refuse to take a qualified acceptance and if he does not ob-

tain an unqualified acceptance he may treat the bill as dishonored for nonac-

ceptance. When a qualified acceptance is taken the drawer and endorsers are

discharged from liability on the bill unless they have expressly or impliedly

authorized the holder to take a qualified acceptance or have subsequently
assented thereto. When the drawer or an endorser receives notice of a quali-

fied acceptance he must within a reasonable time express his dissent to the

holder or he will be deemed to have assented thereto.

1942 Code § 6893; 1932 Code § 6893; Civ. C. '22 § 3793; 1914 (28) 668.

Article 12.

Presentment of Bills of Exchange for Acceptance.

§ 8-1011. When presentment for acceptance must be made.
Presentment for acceptance must be made

:

(1) When the bill is payable after sight or in any other case when present-

ment for acceptance is necessary in order to fix the maturity of the instru-

ment;

(2) When the bill expressly stipulates that it shall be presented for ac-

ceptance ; or

(3) When the bill is drawn payable elsewhere than at the residence or

place of business of the drawee.

In no other case is presentment for acceptance necessary in order to ren-

der any party to the bill liable.

1942 Code § 6894; 1932 Code § 6894; Civ. C. '22 § 3794; 1914 (28) 668.

§ 8-1012. When failure to present releases parties.

Except as herein otherwise provided the holder of a bill which is required

by § 8-1011 to be presented for acceptance must either present it for acceptance

or negotiate it within a reasonable time. If he fail to do so the drawer and all

endorsers are discharged.

1942 Code § 6895; 1932 Code § 6895; Civ. C. '22 § 3795; 1914 (28) 668.

§ 8-1013. How presentment made.

Presentment for acceptance must be made by or on behalf of the holder at

a resonable hour on a business day and before the bill is overdue to the drawee

or some person authorized to accept or refuse acceptance on his behalf; and

(1) When a bill is addressed to two or more drawees who are not part-

ners presentment must be made to them all unless one has authority to ac-

cept or refuse acceptance for all in which case presentment may be made to

him only

;
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(2) When the drawee is dead presentment may be made to his personal

representative ; and

(3) When the drawee has been adjudged a bankrupt or an insolvent or

has made an assignment for the benefit of creditors presentment may be

made to him or to his trustee or assignee.

1942 Code § 6896; 1932 Code § 6S96; Civ. C. '22 § 3796; 1914 (28) 668.

§ 8-1014. On what days presentment made.

A bill may be presented for acceptance on any day on which negotiable in-

struments may be presented for payment under the provisions of §§ 8-913 and

8-926. When Saturday is not otherwise a holiday presentment for acceptance

may be made before 12 o'clock noon on that day.

1942 Code § 6897; 1932 Code § 6897; Civ. C. '22 § 3797; 1914 (28) 668.

§ 8-1015. When delay in presentment is excused.

When the holder of a bill drawn payable elsewhere than at the place of

business or the residence of the drawee has not time, with the exercise of

reasonable diligence, to present the bill for acceptance before presenting it

for payment on the day that it falls due the delay caused by presenting the bill

for acceptance before presenting it for payment is excused and does not dis-

charge the drawers and endorsers.

1942 Code § 6898; 1932 Code § 6898: Civ. C. '22 § 3798; 1914 (28) 668.

§8-1016. When presentment excused.

Presentment for acceptance is excused and a bill may be treated as dishon-

ored by nonacceptance in the following cases :

(1) When the drawee is dead, has absconded, is a fictitious person or is a

person not having capacity to contract by bill

;

(2) When, after the exercise of reasonable diligence, presentment cannot

be made

;

(3) When, although presentment has been irregular, acceptance has been

refused on some other ground.

1942 Code § 6899; 1932 Code § 6899; Civ. C. '22 § 3799; 1914 (28) 668.

§ 8-1017. When nonacceptance dishonors bill.

A bill is dishonored by nonacceptance

:

(1) When it is duly presented for acceptance and such an acceptance as is

prescribed by this chapter is refused or cannot be obtained ; or

(2) When presentment for acceptance is excused and the bill is not ac-

cepted.

1942 Code § 6900; 1932 Code § 6900; Civ. C. '22 § 3800; 1914 (28) 668.

§ 8-1018. Duty of person when bill not accepted.

When a bill is duly presented for acceptance and is not accepted within the

prescribed time the person presenting it must treat the bill as dishonored by
nonacceptance or he loses the right of recourse against the drawer and en-

dorsers.

1942 Code § 6901; 1932 Code § 6901; Civ. C. '22 § 3801; 1914 (28) 668,
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§ 8-1019. Rights accruing on dishonor.

When a bill is dishonored by nonacceptance an immediate right of recourse

against the drawers and endorsers accrues to the holder and no presentment

for payment is necessary.

1942 Code § 6902; 1932 Code § 6902; Civ. C. '22 § 3802; 1914 (28) 668.

Article 13.

Protest of Bills of Exchange.

§8-1021. When protest necessary.

When a foreign bill appearing on its face to be such is dishonored by non-

acceptance it must be duly protested for nonacceptance and when such a

bill which has not previously been dishonored by nonacceptance is dishonored

by nonpayment it must be duly protested for nonpayment. If it is not so

protested the drawer and endorsers are discharged. When a bill does not ap-

pear on its face to be a foreign bill protest thereof in case of dishonor is un-

necessary.

1942 Code § 6903; 1932 Code § 6903; Civ. C. '22 § 3803; Civ. C. '12 §§ 2524, 2525; 1914

(28) 668.

A bill drawn in one state and payable under the notarial seal is evidence of de-

in another is a foreign bill and a demand mand, nonpayment and notice. Bank v.

must be made by a notary whose protest Stinemetz, 1 Hill (19 S. C. L.) 44.

§8-1022. How protest made.

The protest must be annexed to the bill or must contain a copy thereof,

must be under the hand and seal of the notary making it and must specify

:

(1) The time and place of presentment

;

(2) The fact that presentment was made and the manner thereof;

(3) The cause or reason for protesting the bill ; and

(4) The demand made and the answer given, if any, or the fact that the

drawee or acceptor could not be found.

1942 Code § 6904; 1932 Code § 6904; Civ. C. '22 § 3804; 1914 (28) 668.

§ 8-1023. Who may make protest.

Protest may be made by:

(1) A notary public ; or

(2) By any respectable resident of the place where the bill is dishonored

in the presence of two or more credible witnesses.

1942 Code § 6905; 1932 Code § 6905; Civ. C. '22 § 3805; 1914 (28) 668.

§8-1024. When protest to be made.

When a bill is protested such protest must be made on the day of its dis-

honor unless delay is excused as herein provided. When a bill has been duly

noted the protest may be subsequently extended as of the date of the noting.

1942 Code § 6906; 1932 Code § 6906; Civ. C. '22 § 3806; 1914 (28) 668.
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§8-1025. Where protested.

A bill must be protested at the place where it is dishonored except that

when a bill drawn payable at the place of business or residence of some per-

son other than the drawee has been dishonored by nonacceptance it must be

protested for nonpayment at the place where it is expressed to be payable and

no further presentment for payment to, or demand on, the drawee is necessary.

1942 Code § 6907; 1932 Code § 6907; Civ. C. '22 § 3807; 1914 (28) 668.

§ 8-1026. Protest for both nonacceptance and nonpayment.

A bill which has been protested for nonacceptance may be subsequently

protested for nonpayment.

1942 Code § 6908; 1932 Code § 6908; Civ. C. '22 § 3808; 1914 (28) 668.

§ 8-1027. Protest in case of bankruptcy, etc., of acceptor.

When the acceptor has been adjudged a bankrupt or an insolvent or has

made an assignment for the benefit of creditors before the bill matures the

holder may cause the bill to be protested for better security against the draw-

er and endorsers.

1942 Code § 6909; 1932 Code § 6909; Civ. C. '22 § 3809; 1914 (28) 668.

§ 8-1028. When protest dispensed with.

Protest is dispensed with by any circumstances which would dispense with

notice of dishonor. Delay in noting or protesting is excused when delay is

caused by circumstances beyond the control of the holder and not imputable

to his default, misconduct or negligence. When the cause of delay ceases to

operate the bill must be noted or protested with reasonable diligence.

1942 Code § 6910: 1932 Code § 6910; Civ. C. '22 § 3810; 1914 (28) 668.

§8-1029. Protest of lost bill.

When a bill is lost or destroyed or is wrongly detained from the person en-

titled to hold it protest may be made on a copy or written particulars thereof.

1942 Code § 6911; 1932 Code § 6911; Civ. C. '22 § 3811; 1914 (28) 668.

Article 14.

Acceptance of Bills of Exchange for Honor.

§ 8-1031. When a bill may be accepted for honor.

When a bill of exchange has been protested for dishonor by nonacceptance

or protested for better security and is not overdue any person not being a

party already liable thereon may, with the consent of the holder, intervene

and accept the bill supra protest for the honor of any party liable thereon or

for the honor of the person for whose account the bill is drawn. The accept-

ance for honor may be for part only of the sum for which the bill is drawn

and when there has been acceptance for honor for one party there may be a

further acceptance by a different person for the honor of another party.

1942 Code § 6912; 1932 Code § 6912; Civ. C. '22 § 3812; 1914 (28) 668.
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§ 8-1032. How such acceptance made.

An acceptance for honor supra protest must be in writing and indicate that

it is an acceptance for honor and must be signed by the acceptor for honor.

1942 Code § 6913; 1932 Code § 6913; Civ. C. '22 § 3813; 1914 (28) 668.

§ 8-1033. For whose honor deemed made if not stated.

When an acceptance for honor does not expressly state for whose honor it

is made it is deemed to be an acceptance for the honor of the drawer.

1942 Code § 6914; 1932 Code § 6914; Civ. C. '22 § 3814; 1914 (28) 668.

§ 8-1034. To whom acceptor for honor liable.

The acceptor for honor is liable to the holder and to all parties to the bill

subsequent to the party for whose honor he has accepted.

1942 Code § 6915; 1932 Code § 6915; Civ. C. '22 § 3815; 1914 (28) 668.

§ 8-1035. Obligation of acceptor for honor.

The acceptor for honor by such acceptance engages that he will on due

presentment pay the bill according to the terms of his acceptance provided

it shall not have been paid by the drawee and provided, also, that it shall have

been duly presented for payment and protested for nonpayment and notice of

dishonor given to him.

1942 Code § 6916; 1932 Code § 6916; Civ. C. '22 § 3816; 1914 (28) 668.

§1036. Maturity of bill so accepted.

Y hen a bill payable after sight is accepted for honor its maturity is cal-

culated from the date of the noting for nonacceptance and not from the date

of the acceptance for honor.

1942 Code § 6917; 1932 Code § 6917; Civ. C. '22 § 3817; 1914 (28) 668.

§ 8-1037. When protest of bill so accepted required.

When a dishonored bill has been accepted for honor supra protest or con-

tains a reference in case of need it must be protested for nonpayment before it

is presented for payment to the acceptor for honor or referee in case of need.

1942 Code § 6918; 1932 Code § 6918; Civ. C. '22 § 3818; 1914 (28) 668.

§ 8-1038. How presentment to acceptor for honor made.

Presentment for payment to the acceptor for honor must be made as fol-

lows :

(1) If it is to be presented in the place where the protest for nonpayment
was made it must be presented not later than the day following its maturity ; or

(2) If it is to be presented in some other place than the place where it was
protested then it must be forwarded within the time specified in § 8-946.

1942 Code § 6919; 1932 Code § 6919; Civ. C. '22 § 3819; 1914 (28) 668.

§ 8-1039. When delay in presentment excused.

The provisions of § 8-922 apply when there is delay in making presentment

to the acceptor for honor or referee in case of need.

1942 Code § 6920; 1932 Code § 6920; Civ. C. '22 § 3820; 1914 (28) 668.
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§ 8-1040. Dishonor of bill by acceptor for honor.

When the bill is dishonored by the acceptor for honor it must be protested

for nonpayment by him.

1942 Code § 6921; 1932 Code § 6921; Civ. C. '22 § 3821; 1914 (28) 668.

Article 15.

Payment of Bills of Exchange for Honor.

§ 8-1051. Who may make payment for honor.

When a bill has been protested for nonpayment any person may intervene

and pay it supra protest for the honor of any person liable thereon or for the

honor of the person for whose account it was drawn.

1942 Code § 6922; 1932 Code § 6922; Civ. C. '22 § 3822; 1914 (28) 668.

§ 8-1052. How payment for honor made.

The payment for honor supra protest in order to operate as such and not as

a mere voluntary payment must be attested by a notarial act of honor which

may be appended to the protest or form an extension to it.

1942 Code § 6923; 1932 Code § 6923; Civ. C. '22 § 3823; 1914 (28) 668.

§8-1053. Notarial act of honor.

The notarial act of honor must be founded on a declaration made by the

payer for honor or by his agent in that behalf declaring his intention to pay
the bill for honor and for whose honor he pays.

1942 Code § 6924; 1932 Code § 6924; Civ. C. '22 § 3824; 1914 (28) 668.

§ 8-1054. Preference between prospective payees for honor.

When two or more persons offer to pay a bill for the honor of different par-

ties the person whose payment will discharge most parties to the bill is to be

given the preference.

1942 Code § 6925; 1932 Code § 6925; Civ. C. '22 § 3825; 1914 (28) 668.

§8-1055. Effect of payment for honor.

When a bill has been paid for honor all parties subsequent to the party for

whose honor it is paid are discharged but the payer for honor is subrogated

for and succeeds to both the rights and duties of the holder as regards the

party for whose honor he pays and all parties liable to the latter.

1942 Code § 6926; 1932 Code § 6926; Civ. C. '22 § 3826; 1914 (28) 668.

§ 8-1056. Refusal to receive payment supra protest.

When the holder of a bill refuses to receive payment supra protest he loses

his right of recourse against any party who would have been discharged by

such payment.

1942 Code § 6927; 1932 Code § 6927; Civ. C. '22 § 3827; 1914 (28) 668.

§8-1057. Rights of payer for honor.

The payer for honor, on paying to the holder the amount of the bill and the
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notarial expenses incident to its dishonor, is entitled to receive both the bill

itself and the protest.

1942 Code § 6928; 1932 Code § 6928; Civ. C. '22 § 3828; 1914 (28) 668.

Article 16.

Bills of Exchange in Sets.

§ 8-1061. Bills in a set constitute one bill.

When a bill is drawn in a set, each part of the set being numbered and con-

taining a reference to the other parts, the whole of the parts constitute one

bill.

1942 Code § 6929; 1932 Code § 6929; Civ. C. '22 § 3829; 1914 (28) 668.

§ 8-1062. Rights of holders when different parts negotiated.

When two or more parts of a set are negotiated to different holders in due course

the holder whose title first accrues is as between such holders the true owner of

the bill. But nothing in this section affects the rights of a person who in due

course accepts or pays the part first presented to him.

1942 Code § 6930; 1932 Code § 6930; Civ. C. '22 § 3830; 1914 (28) 668.

§ 8-1063. Liability of endorser of parts to different persons.

When the holder of a set endorses two or more parts to different persons he

is liable on ever)' such part and every endorser subsequent to him is liable on

the part he has himself endorsed as if such parts were separate bills.

1942 Code § 6931; 1932 Code § 6931; Civ. C. '22 § 3831; 1914 (28) 668.

§ 8-1064. Acceptance.

The acceptance may be written on any part and it must be written on one

part only. If the drawee accepts more than one part and such accepted parts

are negotiated to different holders in due course he is liable on every such

part as if it were a separate bill.

1942 Code §6932; 1932 Code §6932; Civ. C. '22 §3832; 1914 (28) 668.

§ 8-1065. Payment without surrender of part bearing acceptance.

When the acceptor of a bill drawn in a set pays it without requiring the

part bearing his acceptance to be delivered up to him and that part at maturity

is outstanding in the hands of a holder in due course he is liable to the holder

thereon.

1942 Code § 6933; 1932 Code § 6933; Civ. C. '22 § 3833; 1914 (28) 668.

§ 8-1066. When whole bill discharged.

Except as herein otherwise provided, when any one part of a bill drawn in a

set is discharged by payment or otherwise the whole bill is discharged.

1942 Code § 6934; 1932 Code § 6934; Civ. C. '22 § 3834; 1914 (28) 668.
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Article 17.

Promissory Notes and Checks.

§ 8-1071. Definition of promissory note.

A negotiable promissory note within the meaning of this chapter is an un-

conditional promise in writing made by one person to another signed by the

maker engaging to pay on demand or at a fixed or determinable future time a

sum certain in money to order or to bearer. When a note is drawn to the

maker's own order it is not complete until endorsed by him.

1942 Code § 6935; 1932 Code § 6935; Civ. C. *22 § 3835; 1914 (28) 668.

§ 8-1072. Definition of check.

A check is a bill of exchange drawn on a bank payable on demand. Except as

herein otherwise provided, the provisions of this chapter applicable to a bill

of exchange payable on demand apply to a check.

1942 Code § 6936; 1932 Code § 6936; Civ. C. *22 § 3836; 1914 (28) 668.

§ 8-1073. When presented for payment.

A check must be presented for payment within a reasonable time after its

issue or the drawer will be discharged from liability thereon to the extent of the

loss caused by the delay.

1942 Code § 6937; 1932 Code § 6937; Civ. C. '22 § 3837; 1914 (28) 668.

What constitutes a reasonable time de- hours of the first secular day following its

pends upon the facts and circumstances of receipt: if in different places, it should be
the particular case. Gatlin v. Farmers Mut. deposited in the mail in like time. Special

Ins. Ass'n, 181 S. C. 496, 188 S. E. 253. circumstances may excuse delay in either

If the bank on which the check is drawn case, but in their absence the rule is abso-

and the payee are in the same place, the lute. Gatlin v. Farmers Mut. Ins. Ass'n, 181

check should be presented during banking S. C. 496, 188 S. E. 253.

§8-1074. Certified check.

When a check is certified by the bank on which it is drawn the certification

is equivalent to an acceptance.

1942 Code § 6938; 1932 Code § 6938; Civ. C. '22 § 3838; 1914 (28) 668.

§ 8-1075. Effect of certification on endorsers.

When the holder of a check procures it to be accepted or certified the drawer

and all endorsers are discharged from liability thereon.

1942 Code § 6939; 1932 Code § 6939; Civ. C. '22 § 3839; 1914 (28) 668.

§ 8-1076. Check not assignment of funds.

A check of itself does not operate as an assignment of any part of the funds

to the credit of the drawer with the bank and the bank is not liable to the

holder unless and until it accepts or certifies the check.

1942 Code § 6940; 1932 Code § 6940; Civ. C. '22 § 3840; 1914 (28) 668.

This section means exactly what it says. pay from the depositor's account according
Blackwell v. First Nat. Bank of Columbia, to the instructions therein contained, which
185 S. C. 427, 194 S. E. 339. is subject to revocation or cancellation by
A check is a mere order upon a bank to the drawer at any time before the check
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has been certified or accepted, or paid by
the bank. Carroll v. South Carolina Nat.

Bank, 211 S. C. 406, 45 S. E. (2d) 729.

And bank may pay or refuse payment on
check.—When a bank receives a check it

has the right to determine whether to pay

it or not, and to refuse payment for any
reason or for no reason. South Carolina

Nat. Bank v. McCandless, 44 F. (2d) 111.

The payee or holder of a check has no
claim against the bank upon which it is

drawn. The bank's debt is solely to its

depositor. South Carolina Nat. Bank v.

McCandless, 44 F. (2d) 111.

Stop payment.—On payee bank's insol-

vency, drawer could properly stop payment
of check given to obtain cash for pay roll.

since set-off existed between liability on
check and inactive deposit. South Carolina

State Bank v. Santee Mills, 165 S. C. 448,

164 S. E. 1.

If the bank upon which a check is drawn
pays the check after receiving seasonable

notice from the drawer to stop payment, it

is liable to the drawer therefor. After the

receipt of an unequivocal notice to stop

payment, a bank, as the agent of the draw-
er, must obey his instructions and pays at

its peril. Carroll v. South Carolina Nat.

Bank, 211 S. C. 406, 45 S. E. (2d) 729.

Stated in Fant v. Easley Loan & Trust
Co., 170 S. C. 61, 169 S. E. 659.

Cited in Peurifov v. First Nat. Bank, 141

S. C. 370, 139 S. E. 793.

CHAPTER 9.

Other Provisions Relating to Negotiable Instruments.

Article 1.

Generally.

Sec.

8-1081. Instrument presented after one year.

8-1082. Effective duration of stop-payment
orders and renewals.

8-1083. Liability after expiration of such

March 4 1914.

Sec.

8-1101. Effect of inconsistencies with Ne-
gotiable Instruments Law.

-1102.

-1103.

-1104.

8-1105.

effective date. 8-1106.

8-1107.

Article 2.

Instruments Delivered Prior to
8-1108.

Promissory notes assignable.

Right of action thereon.

Bill of exchange a payment; drawer,

acceptor or endorser not dis-

charged.

Protest good evidence if notary be

dead or absent.

Protested bill to carry interest.

Damages allowed upon protested

bills.

Difference of exchange on foreign

bills.

Article 1.

Generally.

§ 8-1081. Instrument presented after one year.

When a check or other instrument payable on demand at any bank, cash

depository or trust company doing business in this State is presented for

pavment more than one year from its date, such bank, cash depository or trust

company may, unless authorized in writing by the drawer or maker to pay

the instrument, refuse payment thereof and no liability shall thereby be in-

curred to the drawer or maker for dishonoring the instrument by nonpayment.

1951 (47) 363.

§ 8-1082. Effective duration of stop-payment orders and renewals.

No stop-payment order relating to the payment of any check or draft against
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an account of a depositor in any bank, cash depository or trust company doing

business in this State shall be effective for more than one year after the service

thereof on the bank, cash depository or trust company, unless the same be re-

newed. Such orders and renewals shall be in writing and such renewals shall

be in effect for not more than six months from the date of service thereof on

the bank or trust company, but such renewals may be made from time to time.

1951 (47) 365.

§ 8-1083. Liability after expiration of such effective date.

Nothing in § 8-1082 shall be construed to require a bank, cash depository or

trust company to pay a check upon which a stop-payment notice has been

issued after the expiration of one year under the original notice or after the

expiration of six months under any renewal thereof. And no bank, cash

depository or trust company shall incur any liability to its depositors if any

such check shall not be paid after the expiration of one year under any original

notice or after the expiration of six months after any renewal thereof unless

such depositor has in writing notified the bank, cash depository or trust com-

pany of the withdrawal of the stop-payment notice.

1951 (47) 365.

Article 2.

Instruments Delivered Prior to March 4 1914.

§ 8-1101. Effect of inconsistencies with Negotiable Instruments Law.
When any provision of this chapter shall be in conflict with any provision

of chapter 8 of this Title the provision of this chapter shall prevail if the instru-

ment in question shall have been made and delivered prior to March 4 1914 but

if the instrument shall have been made and delivered on or after that date the

provisions of chapter 8 shall prevail.

1942 Code § 6946; 1932 Code § 6946; Civ. C. '22 § 3846; 1914 (28) 668.

§ 8-1102. Promissory notes assignable.

All notes in writing that shall be made and signed by any person or by the

agent of any corporation, banker, goldsmith, merchant or trader who is usually

intrusted by him to sign such promissory notes for him, whereby such person

or his agent, as aforesaid, doth or shall promise to pay to any other person

or his order or unto bearer any sum of money mentioned in such note shall

be taken and construed to be by virtue thereof due and payable to any such

person to whom the same is made payable. Every such note payable to any

person or his order shall be assignable or endorsable over, in the same man-

ner as inland bills of exchange are or may be, according to the custom of

merchants.

1942 Code § 6744; 1932 Code § 6744; Civ. C. '22 § 3643; Civ. C. '12 § 2522; Civ. C. '02

§ 1665; G. S. 1290; R. S. 1393; 1712 (2) 544.

This section only relates to notes for pay- one's mark is a sufficient signature. Ger-

ment of money. Peay v. Pickett, 1 N. & vais v. Beard, 2 Brev. (4 S. C. L.) 37; Pais-

McC. (10 S. C. L.) 254; Wallace v. Dyson. ley v. Snipes, 2 Brev (4 S. C. L.) 200;

1 Speers (17 S. C. Eq.) 127. Shiver v. Johnson, 2 Brev. (4 S. C. L.) 397.

Sufficiency of signature.—The making of
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§ 8-1 103. Right of action thereon.

The person to whom such sum of money is or shall be by such note made
payable shall and may maintain an action for the same, in such manner as

he might do upon any inland bill of exchange, made or drawn according to the

custom of merchants, against the person who or whose agent, as aforesaid,

signed the same. Any person to whom such note is endorsed or assigned or

the money therein mentioned ordered to be paid by endorsement thereon shall

maintain his action for such sum of money, either against the person who
signed such note or against any of the persons who endorsed the same, in like

manner as in cases of inland bills of exchange. And in every such action the

plaintiff shall recover his damages and costs of suit and if such plaintiff shall

be nonsuited or a verdict be given against him the defendant shall recover his

costs against the plaintiff. Every such plaintiff or defendant recovering may
take out execution for such damages and costs.

1942 Code § 6744; 1932 Code § 6744; Civ. C. '22 § 3643; Civ. C. '12 § 2522; Civ. C. '02

§ 1665; G. S. 1290; R. S. 1393; 1712 (2) 544.

§8-1104. Bill of exchange a payment; drawer, acceptor or endorser not dis-

charged.

If any person accept any such bill of exchange for and in satisfaction of any

debt or sum of money formerly due unto him such acceptance shall be account-

ed and esteemed a full and complete payment of such debt if the person accept-

ing any such bill for his debt doth not take his due course to obtain payment
thereof by endeavoring to get the same accepted and paid and make his pro-

test as aforesaid, either for nonacceptance or nonpayment thereof. Nothing
herein contained shall discharge any remedy that any person may have against

the drawer, acceptor or endorser of such bill.

1942 Code § 6745; 1932 Code § 6745; Civ. C. '22 § 3644; Civ. C. '12 § 2527; Civ. C. '02

§ 1669; G. S. 1295; R. S. 1397; 1712 (2) 546.

§ 8-1105. Protest good evidence if notary be dead or absent.

Whenever a notary public who may have made protest for nonpayment of

any inland bill or promissory note shall be dead or shall reside out of the county

ill which suit is brought upon such bill or note his protest of such bill or note

shall be received as sufficient evidence of notice in any action by any person

whatsoever against any of the parties to such bill or note.

1942 Code § 6746; 1932 Code § 6746; Civ. C. '22 § 3645; Civ. C. '12 § 2528; Civ. C. '02

§ 1670; G. S. 1296; R. S. 1398; 1822 (6) 182.

Effect of section.—This section places the payment and notice. Bank v. Stinemetz, 1

protest of an inland bill or promissory note, Hill (19 S. C. L.) 44.

in the case of the death of the notary or Protest by notary in foreign state.—Un-
where he resides out of the district where der this section, the certificate of protest

the case is tried, upon the footing of a pro- of a promissory note under the hand and
test, made abroad, of a foreign bill. Aiken seal of a notary public in a foreign state is

v. Cathcart, 2 Speers (29 S. C. L.) 642. admissible in evidence upon its production

A bill drawn in one state and payable in without further proof as to the authenticity

another is a foreign bill and a demand must of the notary's signature. City Nat. Bank-

be made by a notary whose protest under v. Given, 103 S. C. 174, 87 S. E. 998.

the notarial seal is evidence of demand, non-
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§ 8-1106. Protested bill to carry interest.

When any bill of exchange is or shall be drawn for the payment of any sum
of money for value received and such bill shall be protested for nonacceptance

or nonpayment it shall carry interest from the time it shall become due and

payable at the rate of seven per cent per annum, until the money therein drawn
for, together with damages and costs, be fully satisfied and paid.

1942 Code § 6747; 1932 Code § 6747; Civ. C. '22 § 3646; Civ. C. '12 § 2530; Civ. C. '02

§ 1672; G. S. 1298; R. S. 1400; 1786 (4) 741; 1866 (13) 463.

§ 8-1107. Damages allowed upon protested bills.

On all bills of exchange drawn upon persons resident within the United

States and out of this State and returned protested the damages shall be ten

per cent on the sum drawn for. On all bills in like manner drawn upon persons

resident in any other part of North America or within any of the West India

Islands and protested the damages shall be twelve and one-half per cent. And
on all bills drawn on persons resident in any other part of the world, being

protested, the damages shall be fifteen per cent on the sums mentioned in

such bills respectively and all charges incidental thereto, with lawful interest,

until the same be paid.

1942 Code § 6748; 1932 Code § 6748; Civ. C. '22 § 3647; Civ. C. '12 § 2531; Civ. C. '02

§ 1673; G. S. 1299; R. S. 1401; 1786 (4) 741.

Bill drawn on one's self.—No damages S. C. L.) 277. See also, Bain v. Ackworth,
are recoverable where one draws a bill on 1 Mill (8 S. C. L.) 107; Winthrop v. Pe-
himself. McCandlish v. Cruger, 2 Bay (2 poon, 1 Bay (1 S. C. L.) 468.

§ 8-1108. Difference of exchange on foreign bills.

In any action which shall be commenced for the recovery of any bill

of exchange or any debt due and made payable in any other country, wherein

the plaintiff shall recover, the jury may find a verdict with such difference of

exchange as shall be just and agreeable to the true difference of exchange any

law, usage or custom to the contrary notwithstanding.

1942 Code § 6749; 1932 Code § 6749: Civ. C. '22 § 3648; Civ. C. '12 § 2532; Civ. C. '02

§ 1674; G. S. 1300; R. S. 1402; 1786 (4) 741.
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Title 9.

Boards and Commissions.

Chap. 1. Historical Commission, §§ 9-1 to 9-16.

2. Interstate Cooperation, §§ 9-101 to 9-107.

3. Reorganization Commission, §§ 9-201 to 9-226.

4. Research, Planning and Development, §§ 9-301 to 9-312.

5. Uniformity of Legislation, §§ 9-401 to 9-403.

6. Distribution of Dead Bodies for Scientific Purposes, §§ 9-501 to 9-

509.

CHAPTER 1.

Historical Commission.*

Sec. Sec.

9-1. Personnel. 9-10. Documents and other historical ma-
9-2. Appointment and term of non ex terial.

officio members. 9-11. Commission may procure relics for

9-3. Qualification, election and duties of Wilson Museum.
State Historian. 9-12. Certified copies of records in custody

9-4. State Historian not to do other work. of Commission.
9-5. Apartments and archives. 9-13. Deposits by private parties.

9-6. Equipment of apartments. 9-14. Use of proceeds of sale of publication.

9-7. Seal and rules and regulations. 9-15. Free copies and account of sales.

9-8. Objects and purposes. 9-16. Annual meeting and annual report.

9-9. General duties and powers.

§ 9-1. Personnel.
*!'/

The Historical Commission of South Carolina shall be composed of the f
respective heads of the chairs of history in the University of South Carolina,

The Citadel, the Military College of South Carolina, The Clemson Agricultural /
'

College of South Carolina and Winthrop Normal and Industrial College of

South Carolina and their successors in their respective chairs and three other

members as provided in § 9-2.

1942 Code § 2231; 1932 Code § 2231; Civ C. '22 § 168; Civ. C. '12 § 161; 1894 (20) 833;

1915 (29) 114.

§ 9-2. Appointment and term of non ex officio members.

Three members of the Commission shall be elected as follows : one member
by the United Confederate Veterans of South Carolina, one by the South

Carolina Historical Society and one by the American Legion of South Caro-

lina. Such three members shall be elected for terms of ten years each, the

terms of the current members to expire December 31, 1954, and at the expira-

tion of their terms their successors shall be elected by said organizations for

As to power of county to acquire, restore and preserve historic property, see § 14-602.
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similar terms and so on at the expiration of every ten years. In case of a

vacancy by death or otherwise of any such elective members, the vacancy

shall be filled for the unexpired term by that organization which elected the

member whose office has so become vacant.

1942 Code § 2233; 1932 Code § 2233; Civ. C. '22 § 170; Civ. C. '12 § 163; 190S (24) 907;

1915 (29) 114; 1930 (36) 1271.

§ 9-3. Qualification, election and duties of State Historian.

The Commission may select a State Historian, subject to the confirmation

of the Senate, who shall not be a member of the Commission and who shall

serve for a term of ten years and until his successor shall be confirmed by the

Senate, the term of the present incumbent having begun on June 24 1949. He
shall keep the official books and minutes of the Commission and shall devote his

time, under the supervision, direction and control of the Commission, to the

care and custody of all the documents, material and property in charge of the

Commission and to the performance of such other duties as the Commis-
sion may devolve on him. He may select his own employees.

1942 Code § 2236; 1932 Code § 2236; Civ. C. '22 § 173; Civ. C. '12 § 156; 1905 (24) 907;
1915 (29) 114; 1945 (44) 379; 1947 (45) 599.

Cross reference.—As to furnishing infor-

mation from Confederate rolls, see § 44-557.

§ 9-4. State Historian not to do other work.

The State Historian shall not do any additional work for pay. He shall

furnish information free to the citizens of South Carolina.

1942 Code § 2241; 1932 Code § 2241; Civ. C. '22 § 177; Civ. C. '12 § 170; 1905 (24) 907.

§ 9-5. Apartments and archives.

The Historical Commission shall be located at the State Capitol, in the city

of Columbia, in separate apartments in such capitol, to be designated and set

aside for its use by the Secretary of State. The said Commission shall have

exclusive charge and control of such apartments and all the archives, docu-

ments and materials in charge and custody of the said Commission shall be

deposited therein, together with all such historical material of any and every

kind as the said Commission may collect and gather from any source. The
Commission may receive all such material from any one whomsoever for the

purpose of safekeeping and for inspection and examination, under such regula-

tions as may be provided, with due regard for the care and custody of the

same.

1942 Code §2235; 1932 Code §2235; Civ. C. '22 § 172; Civ. C. '12 § 165; 1905 (24) 907.

§ 9-6. Equipment of apartments.

The Commission may furnish and equip the separate apartments in the

State Capitol to be assigned to the Commission for the purpose with such

furniture, shelving and fireproof arrangements as may be proper and reason-

able for the custody, preservation and inspection of all of the archives and

historical material and to keep the same in order. Such sum or sums as may
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at any time be appropriated by the General Assembly for the purposes afore-

said or to carry out the intent of this chapter shall be paid out by the State

Treasurer, in such sums and in such manner as may be authorized by the Com-
mission.

1942 Code § 2240; 1932 Code § 2240; Civ. C. '22 § 176; Civ. C. '12 § 169; 1905 (24) 907.

§ 9-7. Seal and rules and regulations.

The Commission may adopt a seal and make rules for its own government
and also for the use and regulation of the apartments assigned to it and for

the inspection and examination of the archives and papers in its charge.

1942 Code § 2235; 1932 Code § 2235; Civ. C. '22 § 172; Civ. C. '12 § 165; 1905 (24) 907.

§9-8. Objects and purposes.

The objects and purposes of the Historical Commission are : the care and

custody of all the official archives of the State not now in current use; the

collection of materials bearing upon the history of the State and of the coun-

ties and territory included therein from the earliest times ; the collection of

all documents or transcripts of documents and of material relating to the

history of South Carolina and of all its territory and inhabitants and partic-

ularly the procuring of data concerning South Carolina soldiers in the war of

the Revolution and the war between the States ; the due and orderly arrange-

ment, indexing and preservation of the same, with suitable regulations for

their inspection and examination, in order to protect them from injury; the

providing for the diffusion of knowledge in reference to the history and re-

sources of the State, the encouragement of historical work and research there-

in ; the preparation for publication of such official records and historical mate-

rials as the State may at any time desire to publish and arranging for the pub-

lication thereof; and the performance of such other acts and requirements as

may be enjoined by law.

1942 Code § 2234; 1932 Code § 2234; Civ. C. '22 § 171; Civ. C. '12 § 164; 1905 (24) 907.

§ 9-9. General duties and powers.

The Commission may provide for the selection and appointment of such

employees as may be authorized by the General Assembly, have the direction

and control of the marking of historical sites or houses and localities and the

exploration of prehistorical remains and Indian mounds and other remains

existing in the State and do and perform such other acts and things as may be

proper to carry out the true intent and purposes of this chapter.

1942 Code § 2235; 1932 Code § 2235; Civ. C. '22 § 172; Civ. C. '12 § 165; 1905 (24) 907.

§ 9-10. Documents and other historical material.

The Commission shall procure such documents or transcripts of documents

and such other material relating to the history of South Carolina as it may
deem necessary or important and shall superintend the arrangement and pres-

ervation of the same.

1942 Code § 2232; 1932 Code § 2232; Civ. C. '22 § 169; Civ C. '12 § 162; 1894 (20) 833.
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§ 9-1 1. Commission may procure relics for Wilson Museum.
The Commission shall procure and receive for the "Woodrow Wilson Mem-

orial Museum" any relic, memento or article of any historical nature pertain-

ing to World War I, under the same rules and regulations as are provided for

in this chapter and the Commission may make any further necessary rules

and regulations for the admission, inspection and safekeeping of such articles.

1942 Code § 2237; 1932 Code § 2237; 1929 (36) 961.

§ 9-12. Certified copies of records in custody of Commission.

Whenever there are official books, records, documents or original papers of

any kind, forming part of the archives of the State, which have been removed

from their former custody to that of the Commission, then copies thereof duly

certified under the seal of the Commission and the hand of the secretary shall

have like force and effect in all respects as if made by the officer originally in

charge of them. For such copies the same fees shall be chargeable as might

have been charged therefor by the officers originally in charge thereof.

1942 Code § 2238; 1932 Code § 2238; Civ. C. '22 § 174; Civ. C. '12 § 167; 190S (24) 907.

§9-13. Deposits by private parties.

Whenever any person whosoever, having in his possession or control any

books, papers, manuscripts or historical material at any time of any kind, shall

desire to deposit the same in the charge of the Commission for safekeeping

and preservation, the Commission may receive the same and give a proper re-

ceipt for the same and take and keep in custody and control all the same in

like manner as the archives of the State, to be returned when the holder or

owner thereof may so demand and to be distinctly marked or separated so as

to be readily capable of identification from the papers and materials which are

the property of the State. All such papers and historical materials so received

for custody and safekeeping shall be at all times open to inspection and exam-

ination for the purpose of historical research, in like manner and under the

same rules and regulations as provided for similar material belonging to the

State. Neither the State nor the Commission shall be in any wise responsible

or liable for the loss of any such books, papers, manuscripts or material if such

loss should occur.

1942 Code § 2239; 1932 Code § 2239: Civ. C. '22 § 175; Civ. C. '12 § 168; 1905 (24) 907.

§ 9-14. Use of proceeds of sale of publication.

In addition to the appropriation for printing historical records, the Com-
mission may use therefor the proceeds of the sale of historical publications

now on hand or hereafter issued by it.

1942 Code § 3209; 1932 Code § 3209; Civ. C. '22 § 906; Civ. C. '12 § 830; 1909 (26) 289.

§ 9-15. Free copies and account of sales.

One copy of each publication issued shall be sent to each of the state insti-

tutions of learning and an account of sales of publications shall be filed with

the report of the Commission to the General Assembly.

1942 Code § 3209; 1932 Code § 3209; Civ. C. '22 § 906; Civ. C. '12 § 830; 1909 (26) 286.
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§ 9-16. Annual meeting and annual report.

The Commission so constituted shall hold, at the office of the Commission,
at least one regular meeting a year, between the twentieth and thirtieth days
of June, at the convenience of the members, at which it shall elect a chairman, a

vice-chairman and a secretary, as provided in § 9-3. It shall make an annual
report of its acts and doings to the General Assembly.

1942 Code § 2233; 1932 Code § 2233; Civ. C. '22 § 170; Civ. C. '12 § 163; 1905 (24) 907;
1915 (29) 114; 1930 (36) 1271; 1945 (44) 379.

CHAPTER 2.

Interstate Cooperation.

Sec. Sec.

9-101. Members of Commission. 9-104. Terms.
9-102. Committee on Interstate Cooperation 9-105. Duties.

of Senate. 9-106. Boards and committees.
9-103. Committee on Interstate Cooperation 9-107. Reports; compensation; powers.

of House of Representatives.

§9-101. Members of Commission.

The Commission on Interstate Cooperation shall be composed of fifteen

members, namely : the five members of the Committee on Interstate Coopera-

tion of the Senate, the five members of the Committee on Interstate Coopera-

tion of the House of Representatives and five officials of the State govern-

ment named by the Governor, one of whom shall be designated by him as the

chairman of the Commission. The State officials, when so named, shall serve

ex officio. The Governor shall be an honorary member of the Commission.

1942 Code § 3442-14; 1936 (39) 1322.

§ 9-102. Committee on interstate cooperation of Senate.

The standing Committee on Interstate Cooperation of the Senate shall con-

sist of five Senators. The members and chairman of this committee shall be

designated in the same manner as is customary in the case of the members
and chairmen of other standing committees of the Senate. The Lieutenant-

Governor may serve ex officio as one of the five members of this committee.

1942 Code § 3442-12; 1936 (39) 1322.

§ 9-103. Committee on interstate cooperation of House of Representatives.

The standing Committee on Interstate Cooperation of the House of Rep-

resentatives shall consist of five members. The members and chairman of this

committee shall be designated in the same manner as is customary in the case

of the members and chairmen of other standing committees of the House of

Representatives.

1942 Code § 3442-13; 1936 (39) 1322.

§9-104. Terms.

The standing committee of the Senate and the standing committee of the
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House of Representatives shall function during the regular sessions of the

Legislature and also during the interim periods between such sessions. Their

members shall serve until their successors are designated and they shall re-

spectively constitute the Senate and House councils of the American Legisla-

tors' Association for this State. The terms of each administration member of

the Commission appointed by the Governor shall extend until the next guber-

natorial inauguration and thereafter until his successor is appointed.

1942 Code § 3442-17; 1936 (39) 1322.

§9-105. Duties.

The South Carolina Commission on Interstate Cooperation shall encourage

and arrange conferences with officials of other states and of other units of

government, carry forward the participation of this State as a member of the

council of state governments, both regionally and nationally, and formulate

proposals for cooperation between this State and other states.

1942 Code § 3442-11 ; 1936 (39) 1322.

§ 9-106. Boards and committees.

The Commission shall establish such committees as it deems advisable to

conduct conferences and to formulate proposals concerning subjects of inter-

governmental cooperation. Subject to the approval of the Commission the

members of every such committee shall be appointed by the chairman of the

Commission. State officials who are not members of the Commission may
be appointed as members of any such committee but at least one member of

the Commission shall be a member of every such committee. The Commission

may provide such rules as it considers appropriate concerning the membership
and functioning of any committee which it establishes. The Commission may
provide for advisory boards for itself and for its various committees and for the

service of private citizens on such boards.

1942 Code § 3442-15; 1936 (39) 1322.

§ 9-107. Reports ; compensation ;
powers.

The Commission shall report to the Governor and to the Legislature within

fifteen days after the convening of each regular legislative session and at such

other times as it deems appropriate. Its members and the members of all

committees which it establishes shall serve without compensation but they

shall be paid their necessary expenses in carrying out their obligations under

this chapter. The Commission may employ a secretary and a stenographer.

It may incur such other expenses as may be necessary for the proper per-

formance of its duties and it may, by contributions to the council of state gov-

ernments, participate with other states in maintaining said council's regional

and central secretariats and its other governmental services.

1942 Code § 3442-16; 1936 (39) 1322.
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CHAPTER 3.

Reorganization Commission.

Sec. Sec.

9-201. Desirability of reorganization. 9-213. Hearings and summonses.
9-202. Certain kinds of inefficient organiza- 9-214. Testimony.

tions prohibited. 9-215. Production and examination of books
9-203. Purpose of chapter. and papers.
9-204. Definitions. 9-216. Contempt proceedings.
9-205. Chapter amends legislation creating 9-217. What plans to contain.

agencies. 9-218. What plans may not contain.
9-206. Composition of Commission. 9-219. Recommendations of agency heads.
9-207. Organization; quorum; vote required. 9-220. Governor to transmit plans with
9-208. General powers; examination of recommendations.

agencies. 9-221. Action of General Assembly.
9-209. When reorganization plans to be pre- 9-222. When approved plan effective; ap-

pared and how submitted. propriations.

9-210. When alternative plans required. 9-223. Filing and printing.

9-211. Judicial and legislative power not af- 9-224. Effect of adopted plans on statutes,

fected; budget. rules and regulations.

9-212. State officers and agencies to assist 9-225. Effect on pending actions.

Commission. 9-226. Court review.

§ 9-201. Desirability of reorganization.

It is hereby declared to be in the public interest that the executive and ad-

ministrative agencies and functions of the State government be reorganized in

order to increase the efficiency of the operations of such agencies and functions

to the fullest extent practicable, to promote economy and to reduce the cost of

government.

1948 (45) 1643.

§ 9-202. Certain kinds of inefficient organizations prohibited.

Any overlapping of executive and administrative agencies of the State gov-

ernment or the functions thereof, duplication of effort and activities of such

agencies, combination in any such agency of unrelated functions, diffusion of

responsibility between one or more such agencies for the direction of effort

and activities and the discharge of any functions of the State govenrment, the

separate existence and status of multiple or numerous agencies and functions

having the same or related major purposes, the existence under different

heads of agencies having the same or similar functions and the existence of

agencies or functions not necessary to the efficient conduct of the operations

of the State government are declared to be against the public policy of the

State and are hereby prohibited.

1948 (45) 1643.

§ 9-203. Purpose of chapter.

It is the purpose and intent of this chapter to confer authority and provide

procedure (a) for a factual determination as to the application of the provi-

sions of § 9-202 to each executive and administrative agency of the State gov-

ernment, and the functions thereof and (b) for the making of transfers, con-

solidations, coordinations, combinations and abolitions of such agencies and
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functions in the administration of this chapter more efficiently and speedily

than can be done by the enactment of specific legislation as to each such agency

or function.

1948 (45) 1643.

§ 9-204. Definitions.

When used in this chapter the term "agency" or the term "executive and ad-

ministrative agency" and the plural of such terms shall mean any executive or

administrative department, commission, board, bureau, division, service, office,

officer, authority, administration or corporate entity which is an instrumental-

ity of the State or any other establishment having executive or administrative

functions in the government of the State.

For the purposes of this chapter any transfer, consolidation, coordination,

combination, abolition, change or designation of name or title, disposition,

winding up of affairs or provision for the appointment and compensation of

the head of an agency shall be deemed a "reorganization."

1948 (45) 1643.

§ 9-205. Chapter amends legislation creating agencies.

This chapter shall constitute an amendment to the general or special legis-

lation whereby the several executive and administrative agencies of the State

government were created or whereby the functions thereof were given or

conferred, so that each such agency so created and each function so given or

conferred shall be subject to transfer, consolidation, coordination, combination

or abolition in the manner and by means of the procedure authorized and pro-

vided for in this chapter.

1948 (45) 1643.

§ 9-206. Composition of Commission.

The State Reorganization Commission shall be composed of thirteen mem-
bers who shall serve for terms of two years, of whom one shall be the chair-

man of the ways and means committee of the House of Representatives, one

shall be the chairman of the judiciary committee of the House of Representa-

tives, three shall be members of the House of Representatives elected by the

House of Representatives, one shall be the chairman of the finance committee

of the Senate, one shall be the chairman of the judiciary committee of the

Senate, three shall be members of the Senate elected by the Senate and three

shall be appointed by the Governor, one of whom may be a member of the

Research, Planning and Development Board or some other State board, who
shall serve ex officio. In the case of a vacancy in the membership of the

Commission it shall be filled in the manner of the original election or appoint-

ment.

1948 (45) 1643.

§ 9-207. Organization ; quorum ; vote required.

The Commission shall elect from its membership a chairman, a vice-

chairman and a secretary and shall appoint such technical, administrative,
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clerical and other employees as may be deemed by it to be necessary to carry

on its functions. A majority of the Commission shall constitute a quorum. No
plan of reorganization may be submitted unless such plan shall have the af-

firmative vote of not less than seven members of the Commission.

1948 (45) 1643.

§ 9-208. General powers ; examination of agencies.

The Commission shall have the powers and functions set forth in this chap-

ter. It shall examine and from time to time reexamine each of the executive

and administrative agencies of the State government and the organization of

the same and the functions thereof and shall determine whether the same
comply with § 9-202. If it shall determine that they do not, it shall determine

what changes therein are necessary to bring the same into compliance with the

provisions of said section and to carry out one or more of the purposes set

forth in § 9-201.

1948 (45) 1643.

§ 9-209. When reorganization plans to be prepared and how submitted.

Whenever the commission, after examination and investigation, finds that:

(1) The transfer of the whole or any part of any agency or the whole or

any part of the functions thereof to the jurisdiction and control of any other

agency;

(2) The consolidation, coordination or combination of the whole or any part

of any agency or the whole or any part of the functions thereof with the whole
or any part of any other agency or the functions thereof;

(3) The consolidation or coordination of any part of any agency or the

functions thereof with any other part of the same agency or the functions

thereof;

(4) The abolition of all or any part of the functions of any agency ; or

(5) The abolition of the whole or any part of any agency, which agency or

part does not have or upon the taking effect of the reorganization specified in

any reorganization plan submitted hereunder will not have any functions

;

Is necessary to bring about compliance with the provisions of § 9-202 and to

accomplish one or more of the purposes set forth in § 9-201 the Commission
shall prepare a reorganization plan for the making of the transfers, consol-

idations, coordinations, combinations and abolitions as to which it has made
findings and which it includes in the plan and transmit such plan (bearing an

identifying number) to the Governor, together with a declaration that with

respect to each transfer, consolidation, coordination, combination or abolition

specified in the plan it has found that such transfer, consolidation, coordina-

tion, combination or abolition is necessary to bring about compliance with the

provisions of § 9-202 and to accomplish one or more of the purposes set forth

in § 9-201.

1948 (45) 1643.

§ 9-210. When alternative plans required.

Whenever any reorganization plan shall include in its scope unrelated func-
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tions or activities of the State government, the Commission shall submit with

such plan alternative plans dealing with each of such unrelated functions or

activities separately and the Senate or the House of Representatives may dis-

approve the plan and one or more of such alternative plans without disapprov-

ing the remaining alternative plan or plans, in which event the alternative

plan or plans not disapproved will stand approved under the provisions of

§ 9-221.

1948 (45) 1643.

§ 9-211. Judicial and legislative power not affected; budget.

The provisions of this chapter shall not affect the judicial or legislative

power of the State or the existence of any agency created by the Constitution

or any authority having outstanding revenue bonds. The preparation of the

annual budget of the State government and its activities and operations is

hereby declared to be an executive rather than a legislative function.

1948 (45) 1643.

§ 9-212. State officers and agencies to assist Commission.

The Commission may, at any time it deems advisable, call to its assistance

any officer of the State or of any executive or administrative agency of the

State, and such officers shall cooperate fully with the Commission and render

to it any reasonable service that may be required by it within the scope of its

functions as prescribed by this chapter.

1948 (45) 1643.

§ 9-213. Hearings and summonses.
The Commission may take testimony and hold hearings at such places and

times as it shall fix. It may call persons before it by summons or notice in such

form as the Commission may adopt, to be served by such peace officers of the

State as may be designated by the Commission, and require any such person

to answer under oath any and all questions that it may deem relevant and

may propound to him.

1948 (45) 1643.

§ 9-214. Testimony.

The Commission may administer all necessary oaths and any person who,

after being sworn before the Commission, shall testify falsely shall be guilty

of perjury and upon conviction shall be punished therefor as provided by law.

All testimony given before the Commission shall be privileged and no witness

shall thereafter be liable for prosecution based upon any transaction as to

which testimony is required of him by the Commission under this chapter.

except in a prosecution for perjury committed in giving such testimony. But

the mere production of an official paper or record produced by a witness shall

not be sufficient to extend such immunity. No witness shall be permitted to

refuse to testify to any fact or to produce any paper or document respecting

which he shall be examined by the Commission upon the ground that his
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testimony to such fact or production of such paper or document may tend to

disgrace him or otherwise render him infamous.

1948 (45) 1643.

§ 9-215. Production and examination of books and papers.

The Commission may send for and require the production of any books,

papers or other documents or writings which may be deemed relevant to any
examination or investigation in which it may be engaged and may require the

person having custody or possession of such books, papers or other documents
or writings to produce them before the Commission. The Commission may
also designate an agent to examine any books, papers or other documents or

writings prior to the production of the same before the Commission in order

that orderly hearings will be held.

1948 (45) 1643.

§ 9-216. Contempt proceedings.

In the event of the failure or refusal of any person to answer the summons
or notice of the Commission or to answer a question or questions of the Com-
mission such person or persons shall be deemed to be in contempt of the

authority of the Commission and may be imprisoned under the order of the

Commission. Any person who shall fail or refuse to permit the examinations

mentioned in § 9-215 or to act on the order or notice of the Commission to pro-

duce books, papers or other documents or writings shall be deemed to be in

contempt of the authority of the Commission and subject to punishment there-

for as above provided. The act of the Commission in holding any person in

contempt under the provisions of this chapter shall at all times be subject to

review by any of the circuit courts of this State or any other courts of compe-

tent jurisdiction and pending such review the person sought to be held in such

contempt shall be subject to release on proper bond or recognizance.

1948 (45) 1643.

§9-217. What plans to contain.

Any reorganization plan transmitted to the Governor by the Commission
under § 9-209 shall change, in such cases as the Commission deems necessary,

the name of any agency affected by a reorganization and the title of its head

and shall designate the name of any agency resulting from a reorganization

and the title of its head. It may include provisions for the appointment and

compensation of the head of any agency (including an agency resulting from

a consolidation or combination) if the Commission finds, and in its declaration

transmitting the plan declares, that by reason of the transfers, consolidations,

coordinations and combinations made by the plan the responsibilities and

duties of such head are of such nature as to require such action. Any such

plan shall make provision for the transfer or other disposition of the records,

property and personnel affected by any transfer, consolidation, coordination,

combination or abolition and shall make provision for the transfer of such un-

expended balances of appropriations available for use in connection with any

function or agency transferred, consolidated, coordinated, combined or abol-
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ished as the Commission deems necessary by reason of the transfer, consolida-

tion, coordination, combination or abolition for use in connection with the

transferred, consolidated, coordinated or combined functions or for the use of

the agency to which the transfer is made. And it shall make provision for

winding up the affairs of any agency abolished. The head of an agency above
provided for may be an individual or may be a commission or board with three

or more members and in the case of any such appointment the term of office

shall not be fixed at more than four years, the compensation shall not be at a

rate in excess of six thousand dollars per annum and the appointment shall

be made by the Governor, by and with the advice and consent of the Senate.

Any unexpended balance transferred as above provided shall be used only for

the purposes for which appropriation thereof was originally made.

1948 (45) 1643.

§9-218. What plans may not contain.

No reorganization plan shall provide for and no reorganization under this

chapter shall have the effect of

:

(1) Abolishing, transferring or changing the name of a department, office

or officer created by the Constitution or any function thereof prescribed or

given by the Constitution
;

(2) Continuing any office beyond the period authorized by law for its ex-

istence or beyond the time when it would have terminated if the reorganiza-

tion had not been made;

(3) Continuing any function beyond the period authorized by law for its

exercise or beyond the time when it would have terminated if the reorganiza-

tion had not been made or the time when the agency in which it was vested

before the reorganization would have terminated if the reorganization had not

been made

;

(4) Authorizing any agency to exercise any function which is not expressly

authorized by law at the time the plan is transmitted by the Commission to

the Governor;

(5) Imposing, in connection with the exercise of any quasi-judicial or quasi-

legislative function possessed by an agency, any greater limitation upon the

exercise of independent judgment and discretion to the full extent authorized

by law in the carrying out of such function than existed with respect to the

exercise of such function by the agency in which it was vested prior to the

taking effect of such reorganization ; or

(6) Increasing the term of any office beyond that provided by law for such

office.

In the case of departments, offices or officers created by the Constitution

nothing in this chapter contained shall prevent the transfer from such de-

partment, office or officer of the whole or any part of any functions thereof

which were given to, or conferred or devolved upon, any such department,

office or officer by legislation not required to be enacted by the Constitution.

1948 (43) 1643.
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§ 9-219. Recommendations of agency heads.

Before any transfer, consolidation, coordination, combination or abolition of

anj' agency or any part thereof or the whole or any part of the functions there-

of shall be included in a reorganization plan made hereunder the Commission
shall request the comments and recommendations of the head of any such

agency thereon and shall transmit the same to the Governor along with such

reorganization plan.

1948 (45) 1643.

§ 9-220. Governor to transmit plans with recommendations.

The Governor shall transmit any reorganization plan received by him from

the Commission under the provisions of this chapter, together with the ac-

companying declarations and his approval or disapproval of the plan and his

reasons therefor, to the Senate and to the House of Representatives respective-

ly on the first day of the next session, regular or special, of the General As-

sembly, or within five legislative days if the General Assembly is in session.

1948 (45) 1643.

§ 9-221. Action of General Assembly.

Each reorganization plan transmitted to the Senate and to the House of Rep-

resentatives under the provisions of § 9-220 shall be immediately printed,

together with the statement of the Governor and the declarations accompany-

ing the plan, and printed copies thereof shall be immediately made available to

the members of the General Assembly. The General Assembly shall con-

sider any plan submitted and if acceptable shall approve any such reorganiza-

tion plan by the passage by each house of a concurrent resolution reading:

"That Reorganization Plan No. be, and the same is hereby, approved by

the General Assembly of the State of South Carolina." Each such resolution

shall be without reference to committees in each house and shall have priority

of consideration over all other legislative matters. The 'Ayes' and 'Nays' on

each such concurrent resolution shall be taken and entered in the journals of

the respective houses. Reorganization plans considered by the General As-

sembly under this section shall either be approved or disapproved as a whole.

Any reorganization plan which is approved by the passage of such a con-

current resolution within the next forty legislative days after its transmission

by the Governor to the Senate and to the House of Representatives under the

pro' sions of § 9-220 shall stand approved by the General Assembly. Any re-

organization plan which is not so approved shall be of no effect. Neither

branch of the General Assembly shall vote on any such reorganization plan

until at least five legislative days after the same is transmitted to the General

Assembly. But consideration by the House of Representatives and the Senate

of any recommendation of the Commission shall have priority over all other

legislative matters, any rule of the House of Representatives or of the Senate

to the contrary notwithstanding.

1948 (45) 1643.
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§ 9-222. When approved plan effective; appropriations.

Each reorganization plan which, under the provisions of §9-221, shall stand

approved by the General Assembly shall take effect in all of its terms and pro-

visions on and as of the first day of July next following and the Governor shall

so declare by executive proclamation. All the appropriations for any agency

or the functions thereof theretofore made by the General Assembly shall be

available and paid out on and after that day only in accordance with the terms

and provisions of such plan.

1948 (45) 1643.

§ 9-223. Filing and printing.

Each reorganization plan which shall take effect under this chapter shall

be filed with the Secretary of State immediately after the same shall stand

approved by the General Assembly and shall be printed in the Acts and Joint

Resolutions of the session at which the same was approved.

19-18 (45) 1643.

§ 9-224. Effect of adopted plans on statutes, rules and regulations.

Any statute enacted and any rule or regulation made in respect to any

agency or function transferred to, or consolidated, coordinated or combined

with any other agency or function under the provisions of this chapter before

the effective date of such transfer, consolidation, coordination or combination

shall, except to the extent repealed, modified, superseded or made inapplicable

by or under the authority of law, have the same effect as if such transfer, con-

solidation, coordination or combination had not been made. But when any

such statute, rule or regulation has vested functions in the agency from which

the transfer is made under the reorganization plan, such functions shall, in-

sofar as they are to be exercised after the transfer, be considered as vested in

the agency to which the transfer is made under the reorganization plan.

1948 (45) 1643.

§ 9-225. Effect on pending actions.

No suit, action or other proceeding lawfully commenced by or against any

agency or officer of the State in its or his official capacity or in relation to the

discharge of its or his official duties shall abate by reason of the taking effect

of any reorganization plan under the provisions of this chapter but the court

may, on motion or supplemental complaint filed at any time within twelve

months after such reorganization plan takes effect, showing a necessity for

a survival of such suit, action or other proceeding to obtain an adjudication

of the questions involved, allow the same to be maintained by or against the

successor of the agency or officer under the reorganization plan or, if there

be no such successor, against such agency or officer as the Governor shall

designate.

1948 (45) 1643.

§ 9-226. Court review.

The action of the Commission in preparing and transmitting a reorganiza-
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tion plan to the Governor, the action of the Governor in transmitting a reorgan-

ization plan to the General Assembly and the taking effect of a reorganization

plan which shall stand approved by the General Assembly shall not be subject

to review by any court, either by certiorari or by an original action or proceed-

ing, nor shall any mandamus or injunction lie in any such case.

1948 (45) 1643.

CHAPTER 4.

Research, Planning and Development.

Sec. Sec.

9-301. Designation of chapter. 9-307. Director.
9-302. Definitions. 9-308. Divisions of Department.
9-303. Purpose and objectives. 9-309. Duties and powers of Board.
9-304. Composition of Board and term of 9-310. Additional duties formerly exercised

office of members. by other Boards or Commissions.
9-305. Qualification, compensation and re- 9-311. Advisory councils.

moval of members. 9-312. Confidential information.
9-306. Organization and conduct of Board.

§ 9-301. Designation of chapter.

This chapter shall be known and cited as "The Research, Planning and De-

velopment Act of 1945."

1945 (44) 156.

§ 9-302. Definitions.

The following terms, when used in this chapter, shall have the following

meanings unless the context clearly requires otherwise:

(1) "State" means the State of South Carolina

;

(2) "Agency"mtaxis any state officer, department, board, commission, com-

mittee, institution, bureau, division or other person or functional group that

is authorized to exercise or that does exercise any executive or administrative

function of government in the State; when the term "local agency" is used,

it shall be construed to mean local political subdivisions of the State; when
the term "Federal agency" is used, it shall be construed to mean any agency of

the government of the United States of America

;

(3) The "Department" means the Department of Research, Planning and

Development

;

(4) The "Board" means the State Research, Planning and Development

Board ; and

(5) The "Director" means the Director of Research, Planning and Develop-

ment.

1945 (44) 156.

§ 9-303. Purpose and objectives.

The purpose of this chapter is to establish a State agency which will conduct

an adequate State-wide planning program and a State-wide program for the
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stimulation of economic activity to develop the potentialities of the State. To
this end, the objectives of this agency shall be:

(1) To conserve, restore and develop the natural and physical, the human
and social and the economic and productive resources of the State;

(2) To promote coordination of the functions and activities of the various

agencies of the State and to act as the official state liaison office between the

State and Federal and local planning, research and development agencies ;

(3) To promote a system of transportation for the State, through develop-

ment and expansion of the highway, railroad, port, waterway and airport

systems

;

(4) To promote and correlate state and local activity in planning public

works projects ;

(5) To promote public interest in the development of the State through co-

operation with public agencies, private enterprises and charitable and social

institutions

;

(6) To promote and encourage industrial development, private business and

commercial enterprise, agricultural production, transportation and the util-

ization and investment of capital within the State

;

(7) To assist the development of existing state and interstate trade, com-

merce and markets for South Carolina goods and in the removal of barriers to

the industrial, commercial and agricultural development of the State;

(8) To assist in ensuring stability in employment, to increase the oppor-

tunities for employment of the citizens of the State and to devise ways and

means to raise the living standards of the people of the State ; and

(9) To advance the general welfare of the people.

1945 (44) 156.

§ 9-304. Composition of Board and term of office of members.

The Department of Research, Planning and Development shall be governed

by a board consisting of five citizens of the State to be appointed by the Gov1

ernor upon the advice and consent of the Senate. One member of the Board

shall be a citizen of the first or second congressional district, one member shall

be a citizen of the third or fourth congressional district, one member shall be

a citizen of the fifth or sixth congressional district and the other two members

shall be appointed from the State at large. The members of the Board having

originally been appointed for terms of one, two, three, four and five years,

respectively, the term of office of each member shall hereafter be for a period

of five years. Any vacancies occurring during a term of office shall be filled

in the same manner as the original appointment but shall be for the unexpired

term.

1945 (44) 156.

§ 9-305. Qualification, compensation and removal of members.

No member of the Board shall hold any other public office or public employ-

ment, except that of notary public. Members of the Board shall be compen-

sated for their services at the regular per diem rate established by the Gen-

eral Assembly for other State boards and shall be reimbursed for actual and
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necessary expenses incurred in connection with and as a result of their work as

members of the Board. Members of the Board may be removed for cause by

the Governor at any time.

1945 (44) 1S6.

§ 9-306. Organization and conduct of Board.

The members of the Board shall select its chairman and any other neces-

sary officers, to serve for such term as the Board may designate. All regular

meetings of the Board shall be public. The Board shall adopt its own rules

of procedure and keep adequate records of its proceedings. The Director

shall act as secretary of the Board but shall have no vote.

1945 (44) 156.

§9-307. Director.

The Board shall appoint a Director who shall be the executive head of the

Department and who shall serve at the pleasure of the Board for an indefinite

term. The Director shall be responsible to the Board for the operation of the

program outlined by the Board and, subject to the approval of the Board, shall

have the authority to select, direct, control and remove all members of his

staff and other personnel required for the operation of the Department.

1945 (44) 156.

§ 9-308. Divisions of Department.

The Department shall consist of a division of research, a division of planning.

a division of development and such other divisions as the Board may establish

by resolution. Each division may be headed by a chief of the division selected

on the basis of his technical and administrative qualifications and experience

to perform the duties required by his position. The chief of the division of re-

search shall be a person thoroughly familiar with the principles of, and ex-

perienced in, the methods and techniques of research and economics. The
chief of the division of planning shall be an industrial engineer experienced in

that type of work. The chief of the division of development shall be a per-

son thoroughly familiar with the principles of, and experienced in, the methods

and techniques of developing a program of advertising and salesmanship.

1945 (44) 156: 1947 (45) 194; 1950 (46) 3608.

§ 9-309. Duties and powers of Board.

The Board is vested with duties, powers and responsibilities involved in ac-

complishing its objectives as outlined in this chapter, within the appropria-

tions provided by the General Assembly. The Board shall have the authority

:

(1) To advise with and make recommendations to the Governor and the

General Assembly on all matters concerning its objectives
;

(2) To cooperate with the operating agencies of the State in the develop-

ment of plans with which each agency is concerned to insure the correlation

of such plans into a master plan designed to consider the natural, physical, so-

cial and economic needs of the State ;
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(3) To have access to the records and studies of each State agency pertain-

ing to the objectives of the Board

;

(4) To conduct studies on its own initiative pertaining to any of its objec-

tives and others at the request of the Governor, the General x-\ssembly or State

or local agencies

;

(5) To make special studies on area problems or specific subjects, to estab-

lish local agencies and furnish staff or such financial aid as may be deemed ad-

visable;

(6) To stimulate and encourage all local, State and Federal governmental

agencies with similar and related objectives and purposes and to cooperate

with local, regional and Federal planning and development programs
;

(7) To publish and distribute its findings, through written reports, bro-

chures, magazine and newspaper articles and in other appropriate forms, and

to use the radio, periodicals and other recognized forms of advertising, personal

interviews, exhibits and displays in order that governmental agencies, cor-

porations and individual citizens may become acquainted with the planning

and development program of the State

;

(8) To advertise the advantages of the State for industrial, agricultural

and commercial development by means of paid publicity of all types;

(9) To provide information to and make contact with private business en-

terprises and local, State and Federal Government agencies by any form of

communication for the purpose of acquainting such individuals and organ-

izations with industrial, agricultural and commercial opportunities in the

State and for the purpose of encouraging the establishment of new or the

expansion of existing industries and enterprises ;

(10) To provide advice upon request by local, State and Federal agencies

and by private citizens and business and commercial enterprises upon matters

of economic development, industrial and business expansion and agricultural

activity upon which its knowledge, sources of information and the findings

and decisions of the Board qualify it to speak; and

(11) To accept gifts, grants, funds, property or services for the purpose of

accomplishing its objectives and to dispose of such property and services as

it may no longer need, subject to the approval of the State Budget and Control

Board.

1945 (44) 156.

§ 9-310. Additional duties formerly exercised by other Boards or Commissions.

The former State Planning Board, State Board of Housing, Building Coun-

cil of South Carolina, South Carolina Commerce Development Board, South

Carolina Intra-Coastal Waterway Commission, South Carolina Board for

Promotion of External Trade, and Natural Resources Commission having

been abolished, the State Research, Planning and Development Board shall

have the following additional duties formerly imposed on said boards, com-

missions and councils

:

(1) (State Planning Board)

(a) To confer and cooperate with the executive, legislative and planning
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authorities of the United States and of neighboring states and of subdivisions

thereof;

(b) To promote interest in the understanding of the problems of State

planning; and

(c) To cooperate with the United States and any of its agencies in the

planning, conservation, utilization and development of state resources and

in the planning of its public works programs and to act, when so designated,

as an agency of the United States, or of any agency thereof;

(2) (State Board of Housing)

To perforin the duties imposed upon it under Title 36 of this Code;

(3) (Building Council of South Carolina)

To promulgate and recommend to the General Assembly of the State a

building code for adoption

;

(4) (Commerce Development Board)

(a) To purchase, hold, use, lease, mortgage, sell, transfer, convey, assign,

pledge or otherwise to acquire, encumber or dispose of any property, real,

personal or mixed, or any estate or interest therein, including, but without

limiting the foregoing, stock in any corporation ;

(b) To employ attorneys upon such reasonable basis of compensation as

may be agreed upon, or as it may determine, commensurate with the services

rendered or to be rendered to the end that no excessive or unreasonable fees

or compensation shall be allowed

;

(c) To build, acquire, construct and maintain power houses and any and

all structures, ways and means necessary, useful or customarily used and

employed in the construction of highways, in the construction and operation

of railroads and in the manufacture, generation and distribution of electricity

and any and all other kinds of power, including power transmission lines,

poles, telephone and telegraph lines, substations, transformers and generally

all things used or useful in the manufacture, distribution and purchase of

power and electricity; provided, that electric current produced shall be used

by the Board and that none of it shall be sold.

(d) To acquire or to build, construct, equip, maintain and operate one

or more railroads with any motive power, one or more highways or other

methods, means or ways of commerce or transportation or of communication,

telegraph or telephone lines, electric lines, pipe lines, commissaries, houses,

camps, lakes, fills, dams, reservoirs, ditches, drains, roads, tunnels, culverts,

bridges, conduits, shops and depots and equipment ; provided, that telegraph

or telephone lines shall be used by the Board and that no telegraph or tele-

phone service shall be sold to the general public;

(e) To engage in the business of a common carrier of freight or passengers

for hire

;

(f) To build, construct, equip, maintain and operate, or cause the same to

be done, a railroad or a highway connecting the existing lines of railroad

at Walhalla, South Carolina, and at or near Maryville, Tennessee, or as

near to such points as practicable and to do every act and thing necessary
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or proper to accomplish that result and to secure improvement of such existing

lines connecting the same with the Atlantic seaboard

;

(g) To transport goods, freight, mail, passengers and intelligence for hire

and to fix and collect proper charges therefor;

(h) To construct or establish parks or playgrounds for the use, benefit,

recreation and amusement of the people of this State under such rules and

regulations and subject to such charges as it may establish, determine or fix,

with all necessary or proper appurtenances, roadways, lakes, reservoirs, pipe

lines, wires, buildings or other structures and equipment which it may from

time to time deem desirable;

(i) To take such steps as may be proper to prevent and control soil erosion

and floods in the areas served by it

;

(j) To cooperate with the United States to promote the national defense;

(k) To develop and increase commerce, intrastate, interstate and foreign,

by shortening and improving existing routes, by constructing new routes

and facilities and by equipping, maintaining and operating or leasing the

same, or causing it to be done, by procuring or endeavoring to procure a

reduction in freight, passenger, power, light, water, telegraph and telephone

rates and tolls and by any other means or method which shall tend so to do

and securing to the people of this State the annual saving of large sums and

an improvement in their living conditions and general welfare;

(1) To cooperate with the health authorities in the areas served by it to the

end that the public health may be improved and disease and suffering reduced

;

(m) To fix, alter, charge and collect tolls, freight and other charges for the

use of its facilities or for the services rendered by or for any commodities

furnished by it, at rates to be determined by it, such rates to be at least

sufficient to provide for payment of all expense of the Board under this

paragraph (4) of this section, the conservation, maintenance and operation of

its facilities and properties, the payment of principal and interest on its notes,

bonds and other evidences of indebtedness or obligation and to fulfil the terms

and provisions of any agreements made with the purchasers or holders of

any of its notes, bonds or other evidences of indebtedness or obligation

;

(n) To have the power of eminent domain to be exercised as is now or

may hereafter be provided by law for railroads, telegraph and telephone

companies, for power companies and highways, including all rights, powers

and methods of procedure vested in or prescribed for the same;

(o) To acquire by purchase, gift, condemnation or in any other manner
any lands, waters, water rights, riparian rights, fiowage rights, rights of

way, easements, licenses, franchises, engineering data, maps, construction

plans or estimates or any other property of any kind, real, personal or mixed,

necessary or useful in carrying out any of its powers

;

(p) To borrow money, to make and issue negotiable notes, bonds and other

evidences of indebtedness and to secure the payment of such obligations or

any part thereof by mortgage, lien, pledge or deed of trust on any or all of

its property, contracts, franchises or revenues and to make such agreements

with the purchasers or holders of such notes, bonds or other evidences of in-
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debtedness or with others in connection with any such notes, bonds or other

evidences of indebtedness, whether issued or to be issued, as the Board shall

deem advisable and in general to provide for the security for such notes, bonds

or other evidences of indebtedness and the rights of the holders thereof;

(q) To endorse or otherwise to guarantee the obligations of any cor-

poration all of the voting stock of which the Board may own or acquire;

(r) To mortgage, pledge, hypothecate or otherwise to encumber any or

all of its property, real, personal or mixed, facilities or revenues as security for

notes, bonds, evidences of indebtedness or other obligations;

(s) To borrow money from the United States or any corporation or agency

created, designed or established by the United States ;

(t) To exercise the powers and to do the things authorized by this para-

graph (4) of this section either by and with its own efforts and resources or

to procure or to cause the same to be done by the United States or any

agency or instrumentality thereof, by any one or more of the states affected

or their political subdivisions, agencies or instrumentalities, by any private

corporation, association or individual, contractor or otherwise or by the joint

efforts of any or all of them or by cooperation with any or all of them, having

in mind that the primary objective to be achieved is the construction, main-

tenance and operation of the railroad, highways, lines of communication

and other facilities authorized by this paragraph, regardless of the particular

method, manner or agency by or through which the same may be done, and

to do any and all acts and things and to make any and all agreements or

contracts necessary thereunto, including also the power to lease the whole

or any part of its facilities or to contract or agree upon a particular method,

manner or agency of or for the maintenance or operation of such facilities;

(u) To make, alter and repeal reasonable rules and regulations governing

the use of its facilities and to fix and collect the charges, tolls, prices or rate

of compensation it shall receive for the same, but nothing herein contained

shall prevent it, when in its opinion the public interest will best be served

thereby and when its financial condition will permit, from allowing the use

of its parks, places of amusement and recreation, roads, highways and the

like, to be designated by it from time to time, free of charge or at a merely

nominal charge for the benefit of the people of this State

;

(v) To sell or otherwise to dispose of any surplus property which it may
acquire and which it may decide is not needed ; and

(w) To have all additional powers, not inconsistent with this chapter, that

are vested by law in common carriers of freight, passengers, electricity and

intelligence for hire and in corporations generally
;

(5) (South Carolina Intra-Coastal Waterway Commission)

To perform the duties imposed upon it by chapter 5 of Title 70 of this

Code;

(6) (Board for Promotion of External Trade)

(a) To compile surveys showing the nature and extent of the natural

resources and of the manufactured products and raw materials found or pro-

duced in the State which may move in domestic or foreign commerce ; and
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(b) To determine the areas throughout the world where commodities and

products of this State may find advantageous markets and secure perfection

of arrangements between citizens of this State and producers and consumers

in other areas whereby there may be carried on greater interchange of

commerce ; and

(7) (Natural Resources Commission)

(a) To select a label, have it copyrighted and registered in the United

States copyright office, which label shall in the judgment of the Board

be used to advertise the chemical and other contents of food products grown
in South Carolina or to advertise other articles

;

(b) To promulgate and register the conditions upon which such label may
be used and fix the charges for such use ; and

(c) To promulgate information furnished by the South Carolina Research

Laboratories and other educational institutions and such other information

as has bearing upon value of South Carolina products.

1942 Code §§ 3272, 3442-4, 3442-22. 3442-35, 5271-3, 5271-10, 6031-1, 6734: 1932 Code

§§ 3272. 6734; 1925 (34) 160; 1929 (36) 254; 1933 (38) 176. 478; 1934 (38) 1314; 1935 (.39)

120. 397; 1938 (40) 1612, 1902; 1940 (41) 1921; 1942 (42) 1680; 1945 (44) 156.

Cross reference.—For rule 1
; and regula- search. Planning and Development Board,

tions promulgated under authority of this in Volume 7 of this Code,
section, see Rules and Regulations, Re-

§9-311. Advisory councils.

At the discretion of the Board an advisory council or councils may be

appointed to advise with respect to each broad function which may be the

responsibility of the Board. Each advisory council shall consist of a group

of not more than nine members, consisting of State and local govern-

mental officials and of private individuals of outstanding ability in fields of

enterprise related to the particular function with respect to which its advice

is desired. The members shall receive no salary or per diem but may be com-

pensated for all actual expenses incurred in the performance of their duties.

The members shall serve for terms to be established by resolution of the

Board and may be removed at the pleasure of the Board. Governmental

officials shall serve on such councils for a period of one year and may be

reappointed for successive terms by the Board ; provided, that their terms shall

end with the termination of their office as officials.

1945 (44) 156.

§ 9-312. Confidential information.

Confidential information submitted to any agency as required by law shall

not be published in any manner which will directly or indirectly reflect or

damage the reputation or business activity of any individual or corporation

concerned.

1945 (44) 156.
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CHAPTER 5.

Uniformity of Legislation.

Sec. Sec.

9-401. Composition of Board. 9-403. Record; annual report.

9-402. Duty of Board.

§ 9-401. Composition of Board.

The Governor shall appoint three suitable persons who. with their suc-

cessors, shall constitute a "Board of Commissioners for the Promotion of

Uniformity of Legislation in the United States." Any vacancy in said Board

shall be filled by the appointment by the Governor of a suitable person.

1942 Code § 3440; 1932 Code § 3440; Civ. C. '22 § 1049; Civ. C. '12 § 926; 1909 (26) 127.

§9-402. Duty of Board.

The Board shall:

(1) Examine the subjects of insolvency, the descent and distribution of

property, the execution and probate of wills and other subjects upon which

uniformity of legislation in the various states and territories of the union is

desirable but which are outside the jurisdiction of the Congress of the United

States;

(2) Confer upon these matters with the commissioners appointed by other

states and territories for the same purpose;

(3) Consider and draft uniform laws to be submitted for approval and adop-

tion of the several states; and

(4) Generally devise and recommend such other or further course of action

as shall accomplish the purposes of this chapter.

1942 Code § 3441; 1932 Code § 3441; Civ. C. '22 § 1050; Civ. C. '12 § 927; 1909 (26) 127.

§ 9-403. Record ; annual report.

The Board shall keep a record of all its transactions and shall at each regular

session of the Legislature in each year, and may at any other time, make a

report of its doings and of its recommendations to the General Assembly.

1942 Code §3442; 1932 Code §3442; Civ. C. '22 § 1051; Civ. C. '12 §928; 1909 (26) 127.

CHAPTER 6.

Distribution of Dead Bodies for Scientific Purposes.

Sec. Sec.

9-501. Composition of Board. 9-505. How bodies distributed.

9-502. Rules and regulations; records. 9-506. How bodies transported.

9-503. Certain dead bodies to be turned 9-507. Bond to be given in order to receive

over to Board. bodies.

9-504. When such bodies not to be turned 9-508. Traffic in dead bodies.

over. 9-509. Penalties.

§9-501. Composition of Board.

The professors of anatomy, the professors of surgery and the demonstrators
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of anatomy of the Medical College of the State of South Carolina and of any

other colleges or schools of this State authorized by law to teach medical

science and issue diplomas shall constitute a board for the distribution and

delivery of dead human bodies as and for the purpose provided in this chapter.

1942 Code §3443; 1932 Code §3443; Civ. C. '22 § 1052; Civ. C. '12 §929; 1909 (26) 166.

§ 9-502. Rules and regulations ; records.

The Board may make rules and regulations for its government and the

proper discharge of its functions. It shall keep a record of its proceedings

and particularly of all bodies received and distributed. Such record shall

be open at all times to the inspection of each member of the Board and the

Attorney General and the solicitor of each circuit in the State.

1942 Code §§ 3443, 3444; 1932 Code §§ 3443, 3444; Civ. C. '22 §§ 1052, 1053; Civ. C. '12

§§929,930; 1909 (26) 166.

§ 9-503. Certain dead bodies to be turned over to Board.

Each officer, agent and servant of every city in the State and of every

almshouse, prison, morgue, hospital, jail or other public institution in such

cities having charge or control of any dead human body which is required

to be buried at the public expense and every officer or other person having

charge or control of the body of any person upon whom the sentence of death

for crime has been executed under the law shall notify the Board, or such,

person or persons as may, from time to time, be designated by the Board

or their duly authorized officer or agent, whenever and as soon as any such

body comes to his possession, charge or control and shall, without fee or

reward, deliver such body and permit the Board and its agents and such

physicians and surgeons as may, from time to time, be designated by the

Board and have given the bond hereafter required to take and remove any

such body to be used for the advancement of medical science.

1942 Code § 3445; 1932 Code § 3445; Civ. C. '22 § 1054; Civ. C. '12 § 931; 1909 (26) 166.

§ 9-504. When such bodies not to be turned over.

No such notice need be given nor shall any such body be delivered if any

person claiming to be and satisfying the authorities in charge of such body

that he is of kin or related by marriage to the deceased shall claim the body

for burial and pay the expenses thereof; nor shall the notice be given for the

body to be delivered if the deceased was a traveler who died suddenly.

1942 Code § 3445; 1932 Code § 3445; Civ. C. '22 § 1054; Civ. C. '12 § 931; 1909 (26) 166.

§ 9-505. How bodies distributed.

The bodies received shall be distributed by the Board to and among medical

colleges and schools of the State and such physicians and surgeons as the

Board may designate. The colleges and schools shall first be supplied with

bodies needed for lectures and demonstration. The remaining bodies shall be

distributed equitably among the physicians and surgeons aforesaid
;
provided,

that in such equitable distribution the physicians and surgeons as afore-

said of the city where the death of the person took place shall have prior right

to receive the body. The Board, instead of by themselves or through their

548



§ 9-506 Boards and Commissions § 9-509

agents receiving- and delivering- such bodies, may, from time to time, either

directly or by their officers or agents, designate physicians and surgeons to

receive them and the number each shall receive. For the purpose of the

distribution contemplated by this section, the body shall be held, subject to the

order of the Board or their authorized agent, in the city where death occurs

not less than twenty-four hours.

1942 Code § 3446; 1932 Code § 3446; Civ. C. '22 § 1055; Civ. C. '12 § 932; 1909 (26) 166.

§ 9-506. How bodies transported.

The Board may employ a carrier or carriers for conveyance of the bodies,

which shall be well enclosed in a suitable case and carefully deposited, free

from public observation. Every such carrier shall obtain a receipt by name
or, if the person be unknown, by a description for each body delivered by
him and deposit such receipt with the secretary of the Board. After the

bodies shall have been sufficiently used for the purposes of instruction, they

shall be decently interred by the university, college, physicians or surgeons,

as the case may be, receiving them.

1942 Code § 3447; 1932 Code § 3447; Civ. C. '22 § 1056; Civ. C. '12 § 933; 1909 (26) 166.

§ 9-507. Bond to be given in order to receive bodies.

Neither the colleges, schools, physicians or surgeons shall be allowed to

receive any such body until a bond shall have been given to the State by
such physician or surgeon or by or in behalf of the college or school, to be

approved by the judge of the circuit court, county clerk or circuit solicitor

and filed in the office of the clerk of such court, in the penalty of one thousand

dollars, with condition that all such bodies which the physician or surgeon

or the college or school, as the case may be, shall receive thereafter shall be

used only for the promotion of medical science within this State.

1942 Code § 3448; 1932 Code § 3448; Civ. C. '22 § 1057; Civ. C. '12 § 934; 1909 (26) 166.

§9-508. Traffic in dead bodies.

If any person sell or buy any dead human body or in any way traffic in

the same or transmit or convey or procure in order to be transmitted or con-

veyed any such body to any place outside of this State he shall be fined not

exceeding two hundred dollars or, in the discretion of the court, be confined

in jail not exceeding one year; provided, that the Board may, in its discretion,

on the application of any person, empower such person to import into this

State and traffic in such anatomical material and pathological specimens as

the Board may designate.

1942 Code §§ 1373. 3448; 1932 Code §§ 1373, 3448; Civ. C. '22 § 1057; Cr. C. '22 § 276;

Civ. C. '12 § 934; 1909 (26) 166.

§ 9-509. Penalties.

If anj' person shall fail or refuse to perform any duty imposed upon him

by this chapter he shall, for every such failure or refusal, be fined not less

than one hundred nor more than five hundred dollars.

1942 Code § 3448-1; 1932 Code § 1500; Cr. C. '22 § 448; Cr. C. '12 § 403; 1909 (26) 166.
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Title 10.

Civil Remedies and Procedure.*

Chap. 1. General Provisions, §§ 10-1 to 10-28.

2. Limitation of Civil Actions, §§ 10-101 to 10-150.

3. Parties, §§ 10-201 to 10-257.

4. Venue, §§ 10-301 to 10-311.

5. Summonses, Orders of Publication and Service of Papers Generally.

§§ 10-401 to 10-473.

6. Notice of Lis Pendens, §§ 10-501 to 10-505.

7. Pleadings, §§ 10-601 to 10-696.

8. Joinder of Causes; Counterclaim and Set-off; Cross Claims, §§ 10-

701 to 10-707.

9. Arrest and Bail in Civil Actions, §§ 10-801 to 10-882.

10. Attachment, §§ 10-901 to 10-956.

11. Compromise, §§ 10-1001 to 10-1005.

12. Issues and Modes of Trial, §§ 10-1051 to 10-1059.

13. Calendars, §§ 10-1101 to 10-1121.

14. Trial and Certain Incidents Thereof, §§ 10-1201 to 10-1243.

15. Legal Notices Generally, §§ 10-1301 to 10-1311.

16. Referees and Masters, §§ 10-1401 to 10-1416.

17. Verdicts, §§ 10-1451 to 10-1463.

18. Judgments and Decrees Generally, §§ 10-1501 to 10-1567.

19. Costs, §§ 10-1601 to 10-1626.

20. Executions and Judicial Sales Generally, §§ 10-1701 to 10-1793.

21. Abatement of Nuisances, §§ 10-1801 to 10-1813.

22. Arbitration, §§ 10-1901 to 10-1905.

23. Death by Wrongful Act and Lynching, §§ 10-1951 to 10-1961.

24. Declaratory Judgments, §§ 10-2001 to 10-2014.

25. Injunctions, §§ 10-2051 to 10-2060.

* As to constitutional provisions concerning jurisprudence generally, see S. C. Const.,

Art. 6, §§ 1-6. As to privileges and immunities and equal protection of the laws, see S. C.

Const., Art. 1, § 5. As to speedy remedy for wrongs sustained, see S. C. Const., Art. 1, § IS.

As to temporary absence from State not forfeiting residence, see S. C. Const., Art. 1, § 12.

As to courts generally, see Title IS. As to appeals generally, see Title 7. As to evidence
generally, see Title 26. As to juries and jurors generally, see Title 38. As to jurisdiction

of State and United States generally, see Title 39. As to landlord and tenant generally,

see Title 41. As to magistrates and constables general^-, see Title 43. As to mortgages
and other liens generally, see Title 45. As to peace officers generally, see Title 53. As
to prisons and other methods of correction generally, see Title 55. As to banks and trust

companies acting as fiduciaries, see §§ 8-241 to 8-244. As to banks doing a trust company
or safe deposit business, see §§ 8-571 to 8-586. As to actions on negotiable instruments
delivered prior to March 4, 1914, see § 8-1103. As to liability of county for accidents
caused by county vehicles, see § 14-401. As to suits against county for injuries on high-
way, see §§ 33-921 to 33-926. As to action on salaries of officers of domestic mutual in-

surer, see § 37-387,
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26. Mandamus, §§ 10-2101 to 10-2104.

27. Moneys Paid into Court, §§ 10-2151 to 10-2154.

28. Partition, §§ 10-2201 to 10-2211.

29. Quo Warranto and Scire Facias, §§ 10-2251 to 10-2271.

30. Receivership and Other Provisional Remedies, §§ 10-2301 to 10-

2313.

31. Recovery of Real Property, §§ 10-2401 to 10-2457.

32. Recovery of Personal Property, §§ 10-2501 to 10-2516.

33. Remedies of Minors, Incompetents and Females, §§ 10-2551 to 10-

2591.

34. Suits Involving State and United States, §§ 10-2601 to 10-2604.

CHAPTER 1.

General Provisions.

Sec.

10-1. Rules of construction.

10-2. How time computed.
10-3. Definition of real property.

10-4. Definition of personal property.

10-5. Definition of property.

10-6. Definition of clerk.

10-7. Division of remedies.

10-8. One form of action established.

10-9. Definition of an action.

10-10. Definition of a special proceeding.

10-11. Division of actions into civil and
criminal.

10-12. Definition of a civil action.

10-13. Cases not provided for by Title.

10-14. Civil and criminal remedies not

merged.
10-15. Same; exception.

10-16. Supreme Court justices to meet and
and make circuit court rules.

10-17. Rules for Supreme Court.

Sec.

10-18.

10-19.

10-20

10-21,

10-22

10-23.

10-23.

10-24.

10-25.

10-26

10-26.

10-27

10-2S

Equity rules to prevail in cases of

conflict.

Circuit courts always open for cer-

tain purposes.

Powers of circuit judges at cham-
bers.

Entitling affidavits.

Where undertakings to be filed.

Bonds in judicial proceedings.

1. Not to take attorney at law or offi-

cer of court as bail.

Qualification of surety on bond and
recognizance in Charleston Coun-
ty.

Cash deposit in lieu of bond.
To whom deposit in lieu of bond

paid.

1. Same; exception for Sumter Coun-
ty magistrate's courts.

Receipt for such money.
When such money paid back.

§ 10-1. Rules of construction.

The rule of common law that statutes in derogation of that law are to be

strictly construed has no application to this Title.

1942 Code § 902; 1932 Code § 902; Civ. P. '22 § 850; Civ. P. '12 § 487; Civ. P. '02 § 448;

1870 (14) §470.

Applied as to §§ 10-8. 10-207 and 10-216, band. Prosser v. Prosscr, 114 S. C. 45, 102

giving to wife right of action against hus- S. E. 787.

§ 10-2. How time computed.

The time within which an act is to be done shall be computed by excluding

the first day and including the last. If the last day be Sunday it shall be ex-

cluded.
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1942 Code § 821; 1932 Code § 821; Civ. P. '22 § 759; Civ. P. '12 § 445; Civ. P. '02 § 407;

1870 (14) § 422.

Sunday not excluded if not the last day.

—This section implies that if Sunday is not
the last day, it shall be included in the com-
putation of time. Salley v. Seaboard Air
Line Ry., 76 S. C. 173, 56 S. E. 782; Royal
Exchange Assur. v. Bennettsville & C. R.

Co., 95 S. C. 375, 79 S. E. 104.

Fractions of days are not recognized in

ths computation of time under this section.

Williams v. Halford, 64 S. C. 396, 42 S. E.
187.

Party may act on last day of period.

—When a party is required to act "within"
ten days, he is in time if he acts on the
tenth day. Williams v. Halford, 67 S. C.

296, 45 S. E. 207.

And in some instances after expiration

of time prescribed.—Where a party is en-

titled to a notice of "not less than ten days,"

he is not required to act until the expira-

tion of ten days. Williams v. Halford, 67

S. C. 296, 45 S. E. 207.

A notice served as to the taking of de-

positions, under § 26-706, requiring that

reasonable notice, not less than ten days,

must be given in writing by the party pro-

posing to take a deposition, does not come
within the provisions of this section, so as

to be a valid notice, where notice is served

on the tenth to take testimony on the twen-
tieth. Williams v. Halford, 67 S. C. 296,

45 S. E. 207.

"Sight" of indictment by accused.—Un-
der § 17-408, allowing the accused three

days' sight of the indictment after service,

the trial, under this section, may properly

be held on Thursday where a copy of the

indictment was served on Mondav. State

v. Piatt, 154 S. C. 1, 151 S. E. 206.

Filing of pledges by candidates.—In view
of this section, the rule of a political party

that candidates for nominations should file

a pledge with the chairman of the execu-

tive committee five days before a primary

election to be held on January 7th, was
complied with by filinf., the pledge with the

chairman of the committee on January 2d.

Holt v. Democratic Exec. Committee, 79
S. C. 263, 60 S. E. 659.

Motion for new trial.—Where the last

day of the five days allowed by statute for

the moving of a new trial falls on Sunday,
the motion, under this section, mav be made
on Monday. State v. Ashe, 41 S." C. 92, 19

S. E. 297.

Service of complaint after demand.— Sec-
tion 10-633, providing twenty days for serv-

ice of complaint after demand, is properly
complied with, under this section, where a

complaint is put in the mail on the 21st day,

the 20th day being Sunday. Royal Ex-
change Assur. v. Bennettsville & C. R. Co.,

95 S. C. 375. 79 S. E. 104.

Filing of amendment to complaint.—Un-
der § 10-691, permitting the filing of an
amendment to a complaint within twenty
days after a demurrer to such, an amend-
ment may, under this section, be filed with-

in twenty days after the filing of the re-

mittitur in the trial court. Hubbard v.

Furman University, 80 S. C. 63. 61 S. E.
210.

Filing of answer.—An answer filed under

§ 10-641, permitting the filing of an answer
within twenty days after the service of the

complaint, is properly filed under this sec-

tion if it is filed within twenty days after

the remittitur reaches the trial court. Barn-
well v. Marion, 56 S. C. 54, 33 S. E. 719.

Grace period for payment of premiums
on insurance policy.— In computing the

grace period for payment of premiums of

an insurance policy the court held that if

the last day of grace fell on a Sunday the

premium could be paid on Monday with
no ill effect on the policy. Linfors v. Unity
Life Ins. Co., 189 S. C. 527, 1 S. E. (2d)

781.

§ 10-3. Definition of real property.

The words "real property" and "real estate" as used in this Title are coexten-

sive with lands, tenements and hereditaments.

1942 Code § 897; 1932 Code § 897; Civ. P. '22 § 845; Civ. P. '12 § 482; Civ. P. '02 § 444;

1870 (14) §466.

§ 10-4. Definition of personal property.

The words "personal property," as used in this Title, include money, goods,

chattels, thing's in action and evidences of debt.

1942 Code § 898; 1932 Code § 898; Civ. P. '22 § 846; Civ. P.

1870 (14) § 467.
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Notes and bonds "evidence of debt."

—

Under §§ 10-923 and 10-924, authorizing the

attachment of the "personal estate" of the

debtor, debts evidenced by notes and bonds
may, under this section, be attached "as

personal property." Williamson v. Eastern
Bids. & Loan Ass'n, 54 S. C. 582, 32 S. E.

765.

"Things in action" include tort actions.

—

The tort action of a wife against her hus-
band for wilfully beating her, is a "thing

in action," being a wrong to her person,

and is construed as being "property" in

view of this section. Prosser v. Prosser,

114 S. C. 45, 102 S. E. 787. See also, Mes-
servy v. Messervy, 82 S. C. 559, 64 S. E.

753.

§ 10-5. Definition of property.

The word "property," as used in this Title includes both real and personal

property.

1942 Code § 899; 1932 Code § 899; Civ. P. '22 § 847; Civ. P. '12 § 484; Civ. P. '02 § 446;

1870 (14) § 468.

Cited in Alderman & Sons Co. v. Kirven,

209 S. C. 446, 40 S. E. (2d) 791.

§ 10-6. Definition of clerk.

The word "clerk," as used in this Title, signifies the clerk of the court where

the action is pending and, in the Supreme Court, the clerk of the county

mentioned in the title of the complaint or in another county to which the

court may have changed the place of trial, unless otherwise specified.

1942 Code § 900; 1932 Code § 900; Civ. P. "22 § 848; Civ. P. '12 § 485; Civ. P. '02 § 447:

1870 (14) § 469.

§ 10-7. Division of remedies.

Remedies in the courts of justice are divided into:

(1) Actions; and

(2) Special proceedings.

1942 Code § 1; 1932 Code § 1; Civ. P. '22 § 1; Civ. P. '12 § 1; Civ. P. '02 § 1; 1870 (14)

423 § 1.

Cited in Columbia VYater-Power Co. v.

Columbia Land & Inv. Co., 47 S. C. 117,

25 S. E. 48.

§ 10-8. One form of action established.

There shall be in this State but one form of action for the enforcement or

protection of private rights and the redress of private wrongs which shall be

denominated a civil action.

1942 Code § 352; 1932 Code § 352; Civ. P. '22 § 308; Civ. P. '12 § 114; Civ. P. '02 § 89:

1870 (14) § 92.

This section assumes to change merely
the form of action, but not to affect their

substantial characteristics, and an action

hereunder only lies where the subject mat-
ter of such action furnished ground previ-

ous to the adoption of this section for the

maintenance of either an action at law or

a bill in equity. Southern Porcelain Mfg.
Co. v. Thew, 5 S. C. 5.

Rights enforced or protected by the same

form of action.—Whether legal or equitable,

rights must alike be enforced or protected

by the same form of action. Chapman v.

Lipscomb. 18 S. C. 222; Scaife v. Thomp-
son, 15 S. C. 337; Parker & Co. v. Jacobs,
14 S. C. 112.

V/hile causes of action are distinct from
remedies, they are enforcible by the one
form of remedy. Emory v. Hazard Powder
Co., 22 S. C. 476.
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No change is made between legal and
equitable causes of action. Sullivan & Co.
v. Sullivan. 20 S. C. 509; Chapman v. Lips-

comb. 18 S. C. 222.

Defendant is required to plead all his de-

fenses, legal or equitable, in same action.

Frederick v. Chapman, 144 S. C. 137. 142

S. E. 247.

An equitable defense can be set up in a
law case. Bell v. Mackey, 191 S. C. 105,

3 S. E. (2d) 816.

In ascertaining the true meaning of the

term "actions" as used in §§ 10-124, 10-125

and 10-2402, those sections must be con-
strued with the present section. Walsh v.

Evans, 112 S. C. 131, 99 S. E. 546.

Vexatious or unnecessar, action is not
permitted. Ex parte Fant, 147 S. C. 167,

145 S. E. 34.

A proceeding by the Sinking Fund Com-
missioners to escheat an estate as that of

an intestate leaving no heirs is not an ac-

tion within the meaning of that term as

used in this section. In re I'ercival's Es-
tate, 108 S. C. 39, 93 S. E. 243.

Tort action by wife against husband.

—

This section furnishes a basis for the hold-

ing that a wife may maintain an action in

tort against her husband for wilfully beat-

ing her. Prosser v. Prosser. 114 S. C. 45,

102 S. E. 787.

Cited in Lawton v. Perry. 40 S. C. 255,

18 S. E. 861; Segars v. Parrott, 54 S. C. 1,

31 S. E. 677; New York Life Ins. Co. v.

Mobley, 90 S. C. 552, 73 S. E. 1032: Moore
v. Moore, 1S7 S. C. 144, 197 S. E. 507.

§ 10-9. Definition of an action.

An "action" is an ordinary proceeding in a court of justice by which a party

prosecutes another party for the enforcement or protection of a right, the

redress or prevention of a wrong or the punishment of a public offense.

1942 Code §2; 1932 Code §2; Civ. P. '22 §2; Civ. P. '12 §2; Civ. P. '02 §2; 1870 (14)

423 §2.

Cross reference.—As to commencement
of actions, see § 10-101 and note thereto.

Cause of action.— Nothing constitutes a

cause of action under the Code which did

not constitute a cause of action at law or

suit in equity, prior to the adoption of the

Code. Southern Porcelain Mfg. Co. v.

Thew, 5 S. C. 5; Parker & Co. v. Jacobs,

14 S. C. 112.

"Action" for recovery of real property.

—

The word "action" as used in § 10-2402, al-

lowing a plaintiff two "actions" for the

recovery of real property, is used in the

same sense as it is denned in the instant

section. See Walsh v. Evans, 112 S. C.

131, 99 S. E. 546. See also, Columbia
Water Power Co. v. Columbia Land & Inv.

Co., 47 S. C. 117, 25 S. E. 48.

Certiorari is a civil action.— Certiorari is

not a special proceeding but is a civil ac-

tion in which disbursement can be taxed

against the losing party on appeal. Smith
v. Saye, 131 S. C. 378.' 127 S. E. 568, cit-

ing with approval Rawl v. McCown, 97
S. C. 1, 81 S. E. 958.

Scire facias to revive judgment.—

A

scire facias to revive a judgment and have
execution thereon, is regarded as an "ac-

tion," and may be prosecuted as provided
bv this section. Lawton v. Perrv, 40 S. C.

255. 18 S. E. 861.

Attachment is included in term "action".

—Attachment being a form of process in-

cident to an action, is embraced in the term
"action" and is not a special proceeding.
Campbell v. Home Ins. Co.. 1 S. C. 15S;

Allen v. Partlow, 3 S. C. 417.

Appeal from probate court is an action.

—An appeal from the probate court to the

circuit court upon the merits is an action

and not a special proceeding. Henderson
v. Wyatt, 8 S. C. 112.

Criminal prosecutions are actions. State

v. Reynolds, 48 S. C. 384, 26 S. E. 679.

Quoted in Lybrand v. State Company,
179 S. C. 208, 184 S. E. 580.

§ 10-10. Definition of a special proceeding.

Every other remedy is a "special proceeding."

1942 Code § 3; 1932 Code § 3; Civ. P. '22 § 3; Civ. P. '12 § 3; Civ. P. '02 § 3; 1870 (14)

423 § 3.

Rule against sheriff for official miscon-

duct.—A rule against a sheriff for official

misconduct is a special proceeding under

this section. Emory v. Davis, 4 S. C. 23.

Attachment of a crop under a Hen.—The
attachment of a crop under an agricultural

lien is a special proceeding under this sec-

tion, and is not an action. Johnstone v.
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Manigault, 13 S. C. 403; Sease v. Dobson, ice of summons and complaint, but is a

33 S. C. 234, 11 S. E. 728. special proceeding. Jennings v. Sawyer,
A condemnation proceeding is not such 182 S. C. 427, 189 S. E. 746.

an action as should be commenced by serv-

§ 10-11. Division of actions into civil and criminal.

Actions are of two kinds:

(1) Civil ; and

(2) Criminal.

1942 Code § 4; 1932 Code § 4; Civ. P. '22 § 4; Civ. P. '12 § 4; Civ. P. '02 § 4; 1870 (14)

423 § 4.

Cited in In re Percival's Estate, 108 S. C.

39, 93 S. E. 243; State v. Reynolds, 48 S. C.

384, 26 S. E. 679.

§ 10-12. Definition of a civil action.

Every action that is not a criminal action is a "civil action."

1942 Code § 6; 1932 Code § 6; Civ. P. '22 § 6; Civ. P. '12 § 6; Civ. P. '02 § 6; 1870 (14)

423 § 6.

Cross reference.—See § 17-1 for defini-

tion of criminal action.

§ 10-13. Cases not provided for by title.

If a case shall arise in which an action for the enforcement or protection of

a right or the redress or prevention of a wrong cannot be had under this title,

the practice in use prior to the adoption of the Code of Civil Procedure in the

year 1870 may be adopted so far as may be necessary to prevent a failure of

justice.

1942 Code § 903; 1932 Code § 903; Civ. P. '22 § 851; Civ. P. '12 § 488; Civ. P. '02 § 449;

1870 (14) § 471.

Certiorari proceedings.— Since no provi- govern, under this section, in such a case.

sion is made as to proceedings in the case State v. Black, 34 S. C. 194, 13 S. E. 361.

of certiorari, the prior practice in use must

§ 10-14. Civil and criminal remedies not merged.

When the violation of a right admits of both a civil and criminal remedy the

right to prosecute the one is not merged in the other except as provided in

§ 10-15.

1942 Code § 7; 1932 Code § 7; Civ. P. '22 § 7; Civ. P. '12 § 7; Civ. P. '02 7; 1870 (14)

423 § 7.

Mitigation of damages in civil suit.— mitigation of damages. Edwards v. Wes-
In a civil action for assault and battery, a singer, 65 S. C. 161, 43 S. E. 518.

criminal prosecution cannot be given in

§ 10-15. Same; exception.

Notwithstanding the provisions of § 10-14 whenever any person shall be

prosecuted for any of the misdemeanors created by §§ 16-381 and 16-382 the

owner of the property injured shall not have the right to maintain a civil

action for the same injury.
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1942 Code § 1185; 1932 Code § 1183; Cr. C. '22 § 75; Cr. C. '12 § 224; Cr. C. '02 § 172;

G. S. 2502; R. S. 167; 1857 (12) 605.

§ 10-16. Supreme Court justices to meet and make circuit court rules.

The justices of the Supreme Court and the judges of the circuit courts

shall meet in general convention on such day and at such place as may be

designated by the Chief Justice, at least once in every two years, counting

from the year 1950, for the purpose of revising and amending the rules of

the circuit courts and establishing such additional rules as may be deemed
necessary to regulate the practice in the circuit courts. But such alterations

or additions shall not be inconsistent with any of the statutes of this State.

The judges shall cause to be transmitted to all the clerks of the circuit courts

of this State copies of all rules amended and revised and of all new rules made
by them within ten days from such amendment, revision or adoption.

1942 Code § 904; 1932 Code § 904; Civ. P. '22 § 852; Civ. P. '12 § 489; Civ. P. '02 § 450;

1870 (14) § 473; 1882 (18) 56; 1908 (25) 1035.

Court cannot dispense with rules.—The tion power to prescribe rules for the exer-

court cannot, in view of this section, dis- cise of any special jurisdiction conferred by
pense with the rules adopted by such a statute upon a clerk or magistrate. Sharp
convention. Ketchin v. Landecker, 32 v. Palmer, 31 S. C. 444, 10 S. E. 98.

S. C. 155, 10 S. E. 936. Cited in Townsend v. Sparks, 50 S. C.

Rules for exercise of special jurisdiction. 380, 27 S. E. 801.

—This section does not give such a conven-

§10-17. Rules for Supreme Court.

The justices of the Supreme Court shall, from time to time, make such

rules for the orderly conduct of business in said court as they may deem
proper, not inconsistent with the provisions of this title and of Titles 7, 15, 26

and 38.

1942 Code § 905; 1932 Code § 905; Civ. P. '22 § 853; Civ. P. '12 § 490; Civ. P. '02 § 451;

1870 (14) § 474.

This section is consistent with constitu- Court of South Carolina. King v. Aetna
tional provisions establishing the Supreme Ins. Co., 168 S. C. 84, 167 S. E. 12.

§ 10-18. Equity rules to prevail in cases of conflict.

Generally in all matters in which there is any conflict or variance between

the rules of equity and the rules of the common law with reference to the same

matter the rules of equity shall prevail.

1942 Code § 906; 1932 Code § 906; Civ. P. '22 § 854; Civ. P. "12 § 492; Civ. P. '02 § 453;

1870 (14) § 476.

Discontinuances in legal actions.—In the discretion of the court should be ap-

view of this section, the rule of practice plied to legal actions. State v. Southern

in equity making discontinuance depend on Ry., 82 S. C. 12, 62 S. E. 1116.

§ 10-19. Circuit courts always open for certain purposes.

The circuit courts shall be deemed always open for the purpose of issuing

and returning mesne and final process and commissions and for making and

directing all interlocutory motions, orders, rules and other proceedings what-

ever preparatory to the hearing of all causes pending therein upon their merits.
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Any judge of any such court, upon reasonable notice to the parties, may, in

the clerk's office or at chambers and in vacation as well as in term, make, direct

and award any process, commission or interlocutory order, rule or other

proceeding, whenever the same is not grantable of course, according to the

rules and practice of the court.

1942 Code § 33; 1932 Code § 33; Civ. P. '22 § 32; Civ. C. '12 § 3830; Civ. C. '02 § 2733;

G. S. 2112; R. S. 2244; 1868 (14) 136.

Cross reference.—As to general powers
of judges at chambers, see § 10-20 and
§§ 15-232 to 15-235 and notes thereto.

Object of section.—The object of this

section is to enable a circuit judge at cham-
bers to grant all such preliminary orders

as are necessary or calculated to facilitate

the hearing of cases upon their merits when
the proper time arrives for that purpose.
Simms v. Phillips, 46 S. C. 149, 24 S. E. 97
(dissenting opinion).

The term "other proceedings whatever"
is very broad and extensive and is no doubt
intended to include all orders necessary to

prevent delay at the hearing. Simms v.

Phillips, 46 S. C. 149, 24 S. E. 97, dis. op.

of Mclver, C. J. See also, Ellen v. Ellen,

26 S. C. 99, 1 S. E. 413.

An order granting alimony pendente lite

is an interlocutory one within the meaning
of this section. Messervy v. Messervy, 80
S. C. 277, 61 S. E. 442.

Writs of assistance.—A writ of assist-

ance, to enable the sheriff to put the pur-
chaser at a judicial sale in possession, may
be granted at chambers. Murchison v.

Miller, 64 S. C. 425, 42 S. E. 177; Ex parte
Quails, 71 S. C. 87, 50 S. E. 646.

Order bringing in new parties.—An or-

der bringing in new parties to an action as
provided for by law may be granted at

chambers. Hellams v. Prior, 64 S. C. 543,

43 S. E. 25.

Order amending a complaint.—This sec-

tion does not expressly give to a judge at

chambers the power to amend a complaint
but the general power given to make, di-

rect, and award process commissions, and
interlocutory orders, and other proceed-
ings whatever, preparatory to the hearing
of all cases pending in the courts, neces-
sarily includes the power to amend a com-
plaint. Ellen v. Ellen, 26 S. C. 99. 1 S. E.
413; cited in the dissenting opinion in

Simms v. Phillips, 46 S. C. 149, 24 S. E. 97.

An order of reference for the purpose of

taking testimony as to the amount due in

an action of foreclosure may be made at

chambers in a county other than that in

which the action is pending if properly
granted on notice. Bank v. Fennell, 55 S.

C. 379, 33 S. E. 485. See also, the dissent-

ing opinion of Mclver, C. J., in the case

of Simms v. Phillips, 46 S. C. 149, 24 S. E.

97.

Examination of long accounts.—A judge
at chambers has power without consent to

refer issues involving examination of long
accounts. Montague v. Best, 65 S. C. 455,

43 S. E. 963.

Motion for discontinuance.—A motion for

discontinuance may oe heard and granted
at chambers. Shelton v. Southern Ry.,

Carolina Div., 80 S. C. 74, 61 S. E. 220.

Receiver's certificates.—A judge has pow-
er at chambers, under this section, to au-

thorize the issuance of receiver's certifi-

cates. State v. Port Royal & A. Ry. Co.,

45 S. C. 413, 23 S. E. 363; Dixson v. Floyd,

73 S. C. 202, 53 S. E. 167.

§ 10-20. Powers of circuit judges at chambers.

The judges of the courts of common pleas may at chambers grant writs

of prohibition, mandamus and certiorari and hear and determine demurrers

and motions to set aside or stay execution in the same manner in every re-

spect as if the court were actually sitting. With the consent of all such adult

parties to a cause as may have answered or their attorneys and of the guardian

ad litem of infants therein they may hear and determine any matter not

properly triable before a jury and the persons, respectively, shall have the same
right of appeal as if the decision was made in open court. They may hear and

determine actions for partition and foreclosure suits when not contested, either

within or without the county where the land in question lies, and may grant

all writs and processes in such actions at chambers in like manner and with
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the same effect as are now granted in term time with the consent of all such

adult parties as may have answered or their attorneys and of the guardian

ad litem of infants therein. In default cases not requiring the verdict of a

jury they may render judgment as in open court.

In all contested equity cases when the testimony has all been taken any
party may have the case heard and determined at chambers by any judge

within the circuit in which the case is pending as fully and effectually as if

heard in open court by giving the adverse party or parties or their attorneys

ten days' written notice of the time and place of such hearing.

1942 Code § 36; 1932 Code § 36; 1922 (32) 903.

Cross reference.—For additional provi- Where judge gave default judgment in

sions as to powers of judges at chambers, one county on action triable in another
see § 10-19 and §§ 15-232 to 15-235 and county of same judicial circuit, it was held
notes thereto. • that the judgment was effective. Mclnnis
Change of venue.—This and related sec- v. Caulk, 176 S. C. 399, 180 S. E. 340.

tions authorize a circuit judge at chambers Applied in First Presbyterian Church of

to hear and determine a motion for a York v. York Depository, 203 S. C. 410,

change of venue. Dennis v. McKnight, 161 27 S. E. (2d) 573.

S. C. 213 159 S. E. 557.

§ 10-21. Entitling affidavits.

It shall not be necessary to entitle an affidavit in an action and an

affidavit made without a title, or with a defective title, shall be as valid and

effectual for every purpose as if it were duly entitled, if it intelligibly refer

to the action or proceeding in which it is made.

1942 Code § 825; 1932 Code § 825; Civ. P. '22 § 758; Civ. P. '12 § 444; Civ. P. '02 § 406;

1870 (14) § 421.

Affidavit defined.—An affidavit is a for- in legal proceedings. Marine Wharf &
mal written (or printed) voluntary ex parte Storage Co. v. Parsons, 49 S. C. 136, 26

statement sworn (or affirmed) to before S. E. 956.

an officer authorized to take it, to be used

§ 10-22. Where undertakings to be filed.

The various undertakings required to be given by this Title must be filed

with the clerk of the appropriate court unless the court expressly provides

for a different disposition thereof, except that the undertakings provided

for by chapter 32 of this Title shall, after the justification of the sureties, be

delivered by the sheriffs to the parties, respectively, for whose benefit they

are taken.

1942 Code § 824; 1932 Code § 824; Civ. P. '22 § 772; Civ. P. '12 § 458; Civ. P. '02 § 420;

1870 (14) § 438.

§ 10-23. Bonds in judicial proceedings.

In all judicial proceedings, whenever it may become necessary for any party

thereto to give a bond for any purpose, the bond of such party having as

surety thereon any surety company authorized to do business in this State

may be accepted by any officer or court whose duty is to approve such bond,

without other surety. The provisions of this section shall apply to bonds given

in connection with any appellate proceeding for the purpose of obtaining
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supersedeas or for any other purpose. And in all actions or proceedings the

party entitled to recover costs may include therein such reasonable sum as

may have been paid such company executing or guaranteeing any bond or

undertaking therein. No person having the approval of any such bond shall

exact that it be furnished by a guaranty company or any particular guaranty

company.

1942 Code § 3058; 1932 Code § 3058; Civ. C. '22 § 749; Civ. C. '12 § 667; Civ. C. '02 § 599;

R. S. 517; 1892 (21) 76; 1894 (21) 757; 1896 (22) 28; 1912 (27) 703; 1947 (45) 322.

§ 10-23.1. Not to take attorney at law or officer of court as bail.

No sheriff shall take any attorney at law or officer of court as bail for any

person whomsoever in any civil case.

1942 Code §3526; 1932 Code §3526; Civ. C. '22 §2069; Civ. C. '12 § 1176; Civ. C. '02

§851; G. S. 667; R. S. 731; 1839 (11) 45.

§ 10-24. Qualification of surety on bond and recognizance in Charleston Coun-

ty-

Any person signing as surety a bond or recognizance in any civil case in

any of the courts in Charleston County or before any officer of said county

shall, in addition to all other requirements of law, file with the bond or recog-

nizance an affidavit showing in itemized form the amounts of any other bonds

or recognizances in civil or criminal cases, or both, on which such person

is surety, which affidavit shall be attached to the bond or recognizance and

kept therewith. In computing and passing on the legal qualification of such

person as surety on the bond or recognizance in question the actual value

of such person's real property shall be calculated at five times the assessed

value thereof, as shown by certificate of the county auditor of said county,

and from such actual value so computed shall be deducted the total amount
of all outstanding bonds or recognizances on which such person is surety, as

shown by such affidavit, as well as such person's outstanding incumbrances

and homestead and other exemptions allowed by law.

1942 Code § 921; 1940 (41) 1660.

§10-25. Cash deposit in lieu of bond.

Whenever it shall be necessary for a party to any action or proceeding to

give a bond or an undertaking with surety or sureties he may, in lieu thereof,

deposit with the officer or into the court, as the case may require, money to

the amount for which the bond or undertaking is to be given. The court in

which such action or proceeding is pending may direct what disposition shall

be made of such money, pending the action or proceeding. In any case in

which, by this section, the money is to be deposited with an officer, a judge

of the court, in term or at chambers, upon the application of either party,

may, before such deposit is made, order it to be deposited in court instead of

with such officer and a deposit made pursuant to such order shall be of the

same effect as if made with such officer.

1942 Code §§347, 783; 1932 Code §§347, 783: Civ. P. '22 §§303. 648; Civ. C. '12

§ 3936; Civ. P. '12 § 386; Civ. C. '02 § 2833; Civ. P. '02 § 347; 1870 (14) 360; 1897 (22) 424.
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Section to be strictly construed.—One strictly pursuing the terms of this section,

purpose of this section is to relieve a plain- McDaniel v. Patterson, 159 S. C. 378, 157

tiff in attachment proceedings of the ab- S. E. 72.

solute requirement to enter into written And a check is not money.—See McDaniel
undertaking with proper surety as provided v. Patterson, 159 S. C. 378, 157 S. E. 72.

for in § 10-908, but one may be relieved Cited in Prevost v. Post, 172 S. C. 228,

from such condition precedent only by 173 S. E. 628.

§ 10-26. To whom deposit in lieu of bond paid.

Whenever such bond, recognizance or undertaking is required or author-

ized to be given in any civil proceeding:

(1) In the courts of common pleas of this State the sum of money deposited

in lieu thereof shall be paid to the clerk of the court of common pleas in which

such proceeding is pending;

(2) In the Supreme Court of this State such sum of money shall be paid

to the clerk of the Supreme Court

;

(3) In the probate courts of this State such sum of money shall be paid

to the judge of the court of probate in which the proceeding is pending;

and

(4) In a magistrate's court or other court of inferior jurisdiction, such sum
of money shall be paid to the clerk of the court of common pleas for the county

in which such magistrate's court or other court of inferior jurisdiction shall be.

1942 Code § 348; 1932 Code § 348; Civ. P. '22 § 304; Civ. C. '12 § 3937; Civ. C. '02 § 2834;

1897 (22) 424.

Cited in Prevost v. Post, 172 S. C. 228,

173 S. E. 628.

§ 10-26.1. Same; exception for Sumter County magistrate's courts.

Notwithstanding the provisions of § 10-26, whenever any such bond, recog-

nizance or undertaking is authorized or required to be given in any civil pro-

ceeding in a magistrate's court of Sumter County such sum of money may be

paid to the magistrate for the district having jurisdiction of such civil pro-

ceeding.

1949 (46) 40.

§ 10-27. Receipt for such money.

Whenever any sum of money is so deposited in lieu of a bond, recognizance

or undertaking the person depositing it shall be entitled to a receipt therefor,

stating that the same has been deposited and is held for the same purpose as

would have been specified and conditioned in the bond, recognizance or under-

taking in lieu whereof such sum of money is so deposited.

1942 Code § 349; 1932 Code § 349; Civ. P. '22 § 305; Civ. C. '12 § 3938; Civ. C. '02 § 2S35;

1897 (22) 424.

Cited in Prevost v. Post, 172 S. C. 228,

173 S. E. 628.

§ 10-28. When such money paid back.

The person so depositing a sum of money in lieu of a bond, recognizance or

undertaking shall be entitled upon application to the court wherein such de-
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posit has been made and subject to the order on which such funds are held

to receive back such sum whenever the purposes for which it has been re-

ceived and deposited have been accomplished and the person is entitled to

repaymnt thereof.

1942 Code § 349; 1932 Code § 349; Civ. P. '22 § 305; Civ. C. '12 § 3938; Civ. C. '02 § 2835;

1897 (22) 424.

CHAPTER 2.

Limitation of Civil Actions.*

Article 1.

General Provisions.

Sec.

10-101. When action deemed commenced.
10-102. General rule as to time for com-

mencement.
10-103. Exceptions; defendant out of State.

10-104. Exceptions as to persons under dis-

ability.

10-105. Disability must exist when right

accrued.
10-106. Two or more disabilities.

10-107. Death of person entitled before
limitation expires.

10-108. Suits by and against enemy aliens.

10-109. When judgment reversed.

10-110. Stay of action by injunction, etc.

10-111. Limitations not applicable to bills,

notes, etc.

10-112. New promises in writing; part pay-

ments.
10-113. Blank.
10-114. Suits on causes saved from bar of

statute by part payment, etc.

10-115. Blank.

10-116. Clause in contract not in conform-
ity to statute of limitations void.

Article 2.

Actions for Recovery of Real Property.

Sec.

10-121. Action by State.

10-122. Action by grantee from State.

10-123. Action after State grants or patents

declared void.

10-124. Action by individual for recovery
of land.

10-125. Same; second action.

10-126. Action founded on title or for rents

or services.

10-127. Action after entry or accrual of

right of entry.

10-128. Persons under disability.

10-129. After forty years, no action what-
ever allowed.

Article 3.

Actions Other than for Recovery
of Realty.

10-141. General rule.

10-142. Twenty years.

10-143. Six years.

10-144. Three years.

10-145. Two years.

10-146. One year.

10-147. Action for penalties.

10-148. Action for other relief.

10-149. Action upon current account.

10-150. Actions by State.

Article 1.

General Provisions.

§ 10-101. When action deemed commenced.
An action is commenced as to each defendant when the summons is served

on him or on a codefendant who is a joint contractor or otherwise united in in-

terest with him. An attempt to commence an action is deemed equivalent to

the commencement thereof, within the meaning of this Title, when the sum-

mons is delivered, with the intent that it shall be actuallv served, to the sheriff

* As to limitation of action on filing claims against county, see § 14-1962.
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or other officer of the county in which the defendant or one of them usual!}'

or last resided or, if a corporation be defendant, to the sheriff or other officer

of the county in which such corporation was established by law, where its

general business was transacted or where it kept an office for the transaction

of business.

1942 Code § 357; 1932 Code § 357; Civ. P. '22 § 340; Civ. P. '12 § 146; Civ. P. '02 § 120;

1870 (14) § 122.

Cross references.—As to time when ju-

risdiction of action is acquired, see § 10-406

and notes thereto. As to manner of com-
mencing civil action, see § 10-401 and notes

thereto. As to requisites of summons, see

§ 10-402 and notes thereto. As to defini-

tion of term "action", see § 10-9 and notes

thereto. As to manner of service if sum-
mons, see §§ 10-404 et seq., and notes there-

to.

An action is begun when process is

lodged with the sheriff for service, bona
fide, upon the defendant. Morgan v. Mor-
gan, 45 S. C. 323, 23 S. E. 64; First Nat.

Bank of Hollv Hill v. Hair, 200 S. C. 36.

20 S. E. (2d) 219.

Under this section an action is com-
menced on the day of issuing the summons,
where the same issued in good faith, and
was afterwards regularly returned as served

on all the defendants, though one of the

defendants was not actually served. Mon-
tague v. Stelts, 37 S. C. 200, 15 S. E. 968.

See also, State v. Cohen, 13 S. C. 198.

But lodging of summons for service has

limited application.— It is doubtful whether
the portion of this section pertaining to the

lodging of the summons for service being

equivalent to a commencement of the ac-

tion applies except in cases involving the

statute of limitations. Jordan v. Wilson,
69 S. C. 256, 48 S. E. 224.

And does not constitute actual commence-
ment of action.—The delivery to or a lodg-

ing of the summons with the sheriff is

merely deemed equivalent to the commence-
ment of the action, and is not actually a

commencement of the action. Norris v.

Hartford Fire Ins. Co., 55
' S. C. 450, 33

S. E. 566.

Service is evidenced by sheriff's certifi-

cate.—The only evidence of service of the

summons is by certificate of the sheriff, if

served by him. State v. Cohen, 13 S. C.

198.

Or by affidavit of person executing sum-
mons.— If the summons is served by a per-

son other than the sheriff, the evidence of

service may be by affidavit of such person,

or the written admission of the defendant.
State v. Cohen, 13 S. C. 198.

Jurisdiction of defendant's person.—This
section prescribes a method (service of

summons) whereby the court may acquire

jurisdiction of defendant's person. Ste-

phens v. Ringling, 102 S. C. 333, 86 S. E.

683.

Granting of injunction before service of

summons.—This section does not prohibit

a circuit judge from granting a temporary
injunction without notice, and before sum-
mons is served or lodged for service, to be
served with the summons or other papers.

Jordan v. Wilson, 69 S. C. 256, 48 S. E. 224.

Use of words "commencement of an ac-

tion."—Where parties to a contract made
in this state use the words "commencement
of an action," such words so far as knowl-
edge or notice of such action is concerned,
are deemed to mean commencement by
service upon the defendant. Norris v.

Hartford Fire Ins. Co., 55 S. C. 450. 33

S. E. 566, involving an insurance policy

which provided that it should be void if,

with the knowledge of the insured, fore-

closure proceedings should be commenced
against the property of insured.

Applied in Beacham v. Ross, 187 S. C.

398, 197 S. E. 369; Crawford v. Cooper
River Fed. Sav. & Loan Ass'n, 203 S. C.

347, 27 S. E. (2d) 460.

Cited in Ex parte Ware Furniture Co.,

49 S. C. 20, 27 S. E. 9; Columbia Water-
Power Co. v. Columbia Land & Inv. Co.,

47 S. C. 117, 25 S. E. 48; Cureton v. Dar-
gan, 12 S. C. 122.

§ 10-102. General rule as to time for commencement.

Civil actions can only be commenced within the periods prescribed in this

Title after the cause of action shall have accrued, except when, in special cases,

a different limitation is prescribed by statute.

1942 Code § 356; 1932 Code § 356; Civ. P. '22 § 313; Civ. P. '12 § 119; Civ. P. '02 § 94;

1870 (14) § 97.
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Cross reference.—As to limitations of

specific actions, see §§ 10-141 et seq., and
the notes thereto.

"The cause of action" is described as

being a legal wrong threatened or com-
mitted against the complaining part. State

v. Piedmont & N. R. Co., 186 S. C. 49, 194

S. E. 631.

Time of accrual of action is primary in-

quiry.—When the question arises as to

whether an action is barred by the statute

of limitations, then in view of this section,

the primary and practical inquiry is, when
did the cause of action accrue? McCrady
v. Jones, 44 S. C. 406, 22 S. E. 414.

In an action by the State Highway De-
partment against N railroad company to

recover 50 per cent of the cost of construc-

tion of a bridge over the company's tracks,

the court held the action was barred by
the appropriate statute of limitations for

the cause of action arose when defendant
company refused to pay its share, not from
a later time when plaintiff sent the bill of

cost to defendant. State v. Piedmont &
N. R. Co., 186 S. C. 49, 194 S. E. 631.

Cause of action in favor of an endorser
against a prior accommodation endorser, for

money paid in satisfaction of a note after

default, accrues when the payment is made,
and not at the time his liabilitv attaches.

McCrady v. Jones, 44 S. C. 406, 22 S. E.
414.

Where plaintiff's right of action depends
upon some act to be performed by him pre-

liminary to commencing suit, and he is un-
der no restraint or disability in the per-

formance of such act, he cannot suspend
indefinitely the running of the statute of

limitations by delaying the performance of
the preliminary act, for it is not the policy

of the law to put it within the power of a

party to toll the statute of limitations.

State v. Piedmont & N. R. Co., 186 S. C.

49, 194 S. E. 631.

The statute cannot avail unless so plead-

ed. Jones v. Boykin, 70 S. C. 309, 49 S. E.

877; Foggette v. Gaffney, 33 S. C. 303, 12

S. E. 260.

Section applicable to suit by State.—In
view of § 10-150, this section is applicable

to an action by the State suing in its sov-
ereign capacity. State v. Piedmont & N.
R. Co., 186 S. C. 49, 194 S. E. 631.

Statute of limitations is not applicable to

action for specific performance. Poston v.

Ingraham, 76 S. C. 167. 56 S. E. 780; Miller

v. Saxton, 75 S. C. 237, 55 S. E. 310.

Nor does it apply in favor of one in pos-
session of land under permission of one
holding the legal title. Shute v. Shute, 82

S. C. 264, 64 S. E. 145.

Burden is on him who raises limitation.

—Under this section, w! ere the sale of a

decedent's land, sold to pay debts, is set

aside for want of proper notice, and the

purchaser presents a note of decedent which
the heirs claim is barred by limitations,

the burden of proving that fact is on the

heirs. Moore v. Smith, 29 S. C. 254, 7

S. E. 485, and the authorities there cited.

Quoted in Jennings v. Peay, 51 S. C. 327,

28 S. E. 949.

Cited In Jackson v. Plyler, 38 S. C. 496,

17 S. E. 255; Lyles v. Lyles, 71 S. C. 391,

51 S. E. 113; Park v. Brooks, 38 S. C. 300,

17 S. E. 22.

§ 10-103. Exceptions ; defendant out of State.

If when a cause of action shall accrue against any person he shall be out of

the State, such action may be commenced within the terms herein respectively

limited after the return of such person into this State. And if, after such cause

of action shall have accrued, such person shall depart from and reside out of

this State or remain continuously absent therefrom for the space of one year

or more, the time of his absence shall not be deemed or taken as any part of

the time limited for the commencement of such action.

1942 Code § 358; 1932 Code § 358; Civ. P. '22 § 341; Civ. P. '12 § 147; Civ. P. '02 § 121;

1870 (14) § 123.

Legislative intent.—The provision in this

section pertaining to the absence of a per-

son after the accrual of the cause of action

shows that the legislature intended that a

creditor should have the full period fixed

by the particular statute of limitation ap-
plicable to the case, while his debtor is

within reach of the process of the court, to

bring his action, except where his tempo-
rary absence was for a period less than one
year. Burrows v. French, 34 S. C. 165, 13

S. E. 355. See also, Latimer v. Trowbridge,
52 S. C. 193, 29 S. E. 634.

Persons included in section.—This sec-

tion applies not only to a resident of the

State who has gone abroad temporarily, and
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then returns, but also to one who has never
been a resident, and who comes for the first

time within its limits. Burrows v. French,
34 S. C. 165, 13 S. E. 355.

The provisions of this section relate only
to the absentee, and have no reference

whatever to any other person who may be
liable to suit, even upon the same cause of

action, accruing at the same time. Arthur
v. Screven, 39 S. C. 77, 17 S. E. 640.

In an action to foreclose a mortgage, a
defendant who claimed title through an
execution sale could plead the bar of the
statute of limitations, though the mort-
gagor was unable to do so by reason of

absence from the State. Arthur v. Screven,
39 S. C. 77, 17 S. E. 640.

This section applies to one who was a

party to a suit, and was absent from the
state over one year prior to a proceeding
to revive the decree therein. Morgan v.

Morgan, 45 S. C. 323, 23 S. E. 64.

Persons not included in section.—Under
this section a party who removed from the

the State after a cause of action had accrued

in his favor was not entitled to deduct the

time of his absence from the State from the

time limited for the commencement of the
action, since the statute affords no protec-
tion to a person in whose favor a cause of

action has accrued. Maccaw v. Crawley,
59 S. C. 342, 37 S. E. 934.

Question of absence is for the jury.—The
question whether or not a person is absent
from the State, within the meaning of this

section, is a question of fact for the jury.

Latimer v. Trowbridge, 52 S. C. 193, 29
S. E. 634.

Which, if it exists, bars plea of limita-

tions.— If the jury finds that the defendant
was absent from the State within the mean-
ing of this section, the plaintiff is then
protected from the defendant's plea of the
statute of limitations. Latimer v. Trow-
bridge, 52 S. C. 193, 29 S. E. 534.

Applied in Ewbank v. Ewbank, 64 S. C.

434, 42 S. E. 194; Cauthen v. Cauthen, 70
S. C. 167, 49 S. E. 321 ; Francis v. Mauldin,
215 S. C. 374, 55 S. E. (2d) 337 (1949).

§ 10-104. Exceptions as to persons under disability.

If a person entitled to bring an action mentioned in article 3 of this chapter,

except for a penalty or forfeiture or against a sheriff or other officer for an

escape, be at the time the cause of action accrued either:

(1) Within the age of twenty-one years,

(2) Insane, or

(3) Imprisoned on a criminal or civil charge or in execution under the sen-

tence of a criminal court for a less term than his natural life ;

The time of such disability is not a part of the time limited for the com-

mencement of the action, except that the period within which the action must
be brought cannot be extended :

(1) More than five years by any such disability, except infancy nor

(2) In any case longer than one year after the disability ceases.

1942 Code § 359; 1932 Code § 359; Civ. P. '22 § 342; Civ. P. '12 § 148; Civ. P. '02 § 122;

1870 (14) § 124; 1918 (30).

The word "action" in this section should
not have such a narrow construction as to

be held applicable only to a proceeding
commenced by service of a summons. Cal-

cutt v. Lyerly, 183 S. C. 256, 190. S. E. 737.

Exclusion of time of disability applies to

all classes of disability.—The clause in this

section reading, "the time of such disabil-

ity is not a part of the time limited for the

commencement of the action," applies to

all the three classes of cases dealt with in

this section. If the section had ended with
the clause quoted above, the necessary re-

sult would be that, practically, the statute

of limitation would not commence to run
against a person laboring under either of

these three classes of disability until such
disability was removed. Fricks v. Lewis,

26 S. C. 237, 1 S. E. 884.

But the time cannot be extended more
than five years by disability arising from
insanity or imprisonment. Fricks v. Lewis,

26 S. C. 237, 1 S. E. 884.

Prohibition against extension beyond one
year after disability ceases.—The clause

near the end of the section, providing that

in no case shail the time be extended for

a larger period than one year after the dis-
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ability ceases, applies to all the three classes In the dissenting opinion in Frady v.

of disability referred to in this section. Ivester, 118 S. C. 195, 110 S. E. 135, it is

Fricks v. Lewis, 26 S. C. 237, 1 S. E. 884, said that the result of the decision in the

Operation of statute of limitations against case of Fricks v. Lewis, 26 S. C. 237, 1

infant.—In Fricks v. Lewis, 26 S. C. 237, S. E. 884, is that, if an infant attained ma-
1 S. E. 884, the contention was made that jority within the period of limitation, and
in cases of infancy, the statute of limita- more than one year has elapsed between
tions does not commence to run until after the date of majority and the termination

the infant attains his majority. But the of the period, the infant is entitled to no
court held that the section could not be so additional time, and the action is barred at

construed. the expiration of the original period.

All persons, whether laboring under any Under this section a beneficiary of a trust

disability or not, must be allowed the full estate, who at the age of thirteen joined in

period of limitation from the accrual of the execution of a discharge of the trustee,

the cause of action, but in the case of in- cannot, five years after attaining her ma-
fants the time allowed may be extended jority, maintain an action against the estate

over a much longer period, but such ex- of the trustee for an alleged balance due
tension cannot be for a longer period than from the trust estate, the limitation of such

one year after his disability ceases. Mon- actions being six years. Anderson v.

teith v. Harby, 193 S. C. 349, 8 S. E. (2d) Simms, 29 S. C. 247, 7 S. E. 289.

629, citing Fricks v. Lewis, 26 S. C. 237, Cited in Beatty v. National Surety Co.,

1 S. E. 884. 132 S. C. 45, 128 S. E. 40.

§ 10-105. Disability must exist when right accrued.

No person shall avail himself of a disability unless it existed when his right

of action accrued.

1942 Code § 364; 1932 Code § 364; Civ. P. '22 § 347; Civ. P. '12 § 153; Civ. P. '02 § 127;

1870 (14) § 129.

Applied in Faysoux v. Prather, 1 N. &
McC. (10 S. C. L.) 296; Maccaw v. Craw-
ley, 59 S. C. 342, 37 S. E. 934.

§ 10-106. Two or more disabilities.

When two or more disabilities shall coexist at the time the right of action

accrues the limitation shall not attach until they all be removed.

1942 Code § 365; 1932 Code § 365; Civ. P. '22 § 348; Civ. P. '12 § 154; Civ. P. '02 § 128;

1870 (14) § 130.

§ 10-107. Death of person before limitation expires.

If a person entitled to bring an action die before the expiration of the time

limited for the commencement thereof and the cause of action survive, an

action may be commenced by his representative after the expiration of that

time and within one year from his death. If a person against whom an action

may be brought die before the expiration of the time limited for the com-

mencement thereof and the cause of action survive, an action may be com-

menced against his representative after the expiration of that time and within

one year after the issuing of letters testamentary or of administration.

1942 Code § 360; 1932 Code § 360; Civ. P. "22 § 343; Civ. P. '12 § 149; Civ. P. '02 § 123;

1870 (14) § 125.

Statute must have begun to run during tion. Strain v. Babb, 30 S. C. 342, 9 S. E.

lifetime of decedent.—This section only ap- 271. See also, Gaston v. Gaston, 80 S. C.

plies to cases where the statute commenced 157, 61 S. E. 393; Foggette v. Gaffney, 33

to run in the lifetime of decedent, and the S. C. 303, 12 S. E. 260.

statutory period expired before administra- Suits against executors.—Where the stat-
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utory period has not expired before admin-
istration, under § 19-554, protecting an ad-
ministrator or executor from suit for twelve
months, that time must be added to the
statutory period. Cleveland v. Mills, 9 S.

C. 430; Haves v. Clink-scales, 9 S. C. 441;
Moore v. Smith, 29 S. C. 254, 7 S. E. 485.

Quoted in Huff v. Watkins, 20 S. C. 477.

Cited in Weston v. Metropolitan Life Ins.

Co., 206 S. C. 128, 33 S. E. (2d) 386.

§ 10-108. Suits by and against enemy aliens.

When a person shall be an alien subject or citizen of a country at war with

the United States the time of the continuance of the war shall not be a part of

the period limited for the commencement of the action.

1942 Code § 361; 1932 Code § 361; Civ. P. "22 § 344; Civ. P. '12 § 150; Civ. P. '02 § 124;

1870 (14) § 126.

§10-109. When judgment reversed.

If an action shall be commenced within the time prescribed therefor and a

judgment therein be reversed on appeal the plaintiff or, if he die and the cause

of action survive, his heirs or representative may commence a new action with-

in one year after the reversal.

1942 Code § 362; 1932 Code § 362; Civ. P. '22 § 345; Civ. P. '12 § 151; Civ. P. '02 § 125;

1870 (14) § 127.

§ 10-110. Stay of action by injunction, etc.

When the commencement of an action shall be stayed by injunction or stat-

utory prohibition the time of the continuance of the injunction or prohibition

shall not be part of the time limited for the commencement of the action.

1942 Code § 363; 1932 Code § 363; Civ. P. '22 § 346; Civ. P. '12 § 152; Civ. P. '02 § 126;

1870 (14) § 128.

Statute of limitations may not bar certain

claims enjoined by receiver.—Where an or-

der appointing a receiver for the corporation

did not specify any time in which claims

were to be filed with the receiver, and
where the receiver did not advertise for

claims but enjoined creditors from prose-

cuting their claims by suit or otherwise ex-

cept in proceeding entering order, to wit,

on August 10, 1948, and later where, more-
over, such creditors were required to file

their claims on or before September* 1,

1948, upon compliance with such order the

receiver cannot plead that the statute of lim-

itations bars the claim of such creditors.

Willcox v. Riverview Mem. Park, Inc., 214
S. C. 527, 53 S. E. (2d) 648 (1949).

§ 1 0-111. Limitations not applicable to bills, notes, etc.

This chapter shall not affect actions to enforce the payment of bills, notes

or other evidences of debt issued by moneyed corporations or issued or put

in circulation as money.

1942 Code § 366; 1932 Code § 366; Civ. P. '22 § 349; Civ. P. '12 § 155; Civ. P. '02 § 129;

1870 (14) § 131.

Word "moneyed" is used in generic sense.

—The word "moneyed" used in this sec-

tion is not technical, and it is generic rather

than specific. Grice v. Anderson, 109 S. C.

388, 96 S. E. 222.

And carries with it the meaning of wealth.—"Money," in its restricted sense, means a

piece of metal stamped and issued by the

state as a medium of exchange; in its wider

sense, the word means "wealth." Grice v.

Anderson, 109 S. C. 388, 96 S. E. 222, cit-

ing Webster's Dictionary.

Moneyed corporation illustrated.—A cor-

poration organized with intention to accu-
mulate wealth is a "moneyed corporation."

Grice v. Anderson. 109 S. C. 388, 96 S. E.

222.

If a corporation makes :t a business to

lend money, to borrow money, to deal in

negotiable paper, bonds, stocks and other
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securities, it is a moneyed corporation.

Grice v. Anderson, 109 S. C. 388, 96 S. E.

222, citing Piatt v. Wilmot, 193 US 602,

24 S. Ct. 542, 48 L. Ed. 809.

§ 10-112. New promises in writing ; part payments.

No acknowledgment or promise shall be sufficient evidence of a new or

continuing contract whereby to take the case out of the operation of this

chapter unless it be contained in some writing signed by the party to be

charged thereby. But payment of any part of principal or interest is equivalent

to a promise in writing.

1942 Code § 368; 1932 Code § 368; Civ. P. '22 § 351; Civ. P. '12 § 157; Civ. P. '02 § 131;

1870 (14) § 133.

I. General Consideration.

II. Part Payment.
III. Illustrations as to Sufficiency of Ac-

knowledgments.

I. GENERAL CONSIDERATION.
The acknowledgment must recognize an

existing debt.— In Manchester v. Braedner,

107 N. Y. 346, 14 N. E. 405, cited with ap-

proval in Suber v. Richards, 61 S. C. 393.

39 S. E. 540, the court said: "It seems to

be the general doctrine that the writing, in

order to constitute an acknowledgment,
must recognize an existing debt."

The rule laid down in Lockhart v. Eaves,

Dud. (23 S. C. L.) 321, and approved in

Robbins v. Farley, 2 Strob. (33 S. C. L.)

348, is that acknowledgment of promises
to obviate the statute of limitations are not

sufficient unless they specify or plainly re-

fer to some particular cause of action. Su-

ber1 v. Richards, 61 S. C. 393, 39 S. E. 540.

The identity of which is question for

jury.—The identity of the debt, which a

debtor promises in writing to pay, with the

debt sued for, is a matter properly left to

the jury. Hill v. Hill, 51 S. C. 134, 28

S. E. 309.

And writing must manifest debtor's in-

tention to pay.—The writing relied upon
as an acknowledgment must contain noth-

ing that is inconsistent with an intention

on the part of the debtor to pay the debt.

Manchester v. Braedner, 107 N. Y. 346, 14

N. E. 405, approved in Suber v. Richards,

61 S. C. 393, 39 S. E. 540.

Object of the section.— It is very clear

that it was the intention of the legislature,

in adopting this section, to declare in ab-
solute terms that no verbal promise or ac-

knowledgment shall revive or continue a
contract otherwise subject to the statute

of limitations. Park v. Brooks, 38 S. C.

300, 17 S. E. 22; Hill v. Perrin, 21 S. C.

356.

Promise must be unequivocal.—In an ac-

tion against a discharged bankrupt on a

new promise to pay a debt contracted be-
fore the bankruptcy, a distinct, positive and
unequivocal promise to pay must be shown
to have been made by defendant after his

discharge in bankruptcy; neither part pay-
ment nor an expression of an intention to

pav amount to such promise. Lanier &
Co. v. Tolleson, 20 S. C. 57.

In Park v. Brooks, 38 S. C. 300, 17 S. E.

22, it is indicated that this requirement ap-
plies only to a promise made under a dis-

charge in bankruptcy, in which case, in

order to sustain an action, the new promise
must be "distinct, positive and unequivocal."
But it is said that this is not the rule in

relation to promises to take a case out of

the operation of the statute of limitations.

But parol evidence is admissible to in-

terpret instrument.—Oral evidence may be
resorted to, as in other cases of written in-

struments, in aid of the interpretation. Con-
sistent with this rule, it has been held that

oral evidence is admissible to identify the

debt and its amount, or to fix the date of

the writing relied upon as an acknowledg-
ment, when these circumstances are omitted.
Suber v. Richards, 61 S. C. 393. 39 S. E.
540.

Under this section a parol promise not

to plead the statute of limitations cannot
operate as a waiver, or as an agreement,
nor can it serve as an estoppel. Hill v.

Perrin, 21 S. C. 356.

In an action by executors on a note

barred by limitations on its face, evidence

that a credit on the note was in the hand-
writing of the intestate was admissible as

tending to show an understanding that pay-
ment should be credited on the note, thus
tolling the statute of limitations. Hopper
v. Hopper, 61 S. C. 124, 39 S. E. 366.

A promise by an administrator to pay
decedent's debt is said to bind only hfs

personal estate. Divine v. Miller, 70 S. C.

225, 49 S. E. 479.

Prior law required no writing.— Prior

to the adoption of this section it was well

settled that the new promise or acknowl-
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edgment need not be in writing. Park
v. Brooks, 38 S. C. 300, 17 S. E. 22.

Stated in Cross v. Stackhouse, 212 S. C.
100, 46 S. E. (2d) 668.

Cited in Grice v. Anderson, 109 S. C. 388,

96 S. E. 222; Gregory v. Perry, 71 S. C. 246,

50 S. E. 787.

II. PART PAYMENT.
Provision as to part payment applies

only for purposes of limitation.—The pro-
vision in this section as to payment of part

of principal or interest being equivalent to

a promise in writing, is to be construed
as applicable for the purposes of limita-

tion only and does not render such a pay-
ment a written promise under the statute

of frauds. Milwee v. Jay, 47 S. C. 430, 25

S. E. 298.

And has no application to doctrine of

payment from lapse of time.—This section

apparently does not apply, except by anal-

ogy, to the doctrine of payment from the

lapse of time. See Latimer v. Trowbridge,
52 S. C. 193, 29 S. E. 634.

Part payment as consideration for the

promise.— If such payments are made on
the debt before the statutory period has ex-

pired, it is called a "legal" consideration

of such promise to pay; but, if made after

the statutory period has expired, such pay-

ment is called a "moral" consideration for

the promise to pay. Jacobs v. Gilreath, 41

S. C. 143, 19 S. E. 308, 310.

Must be affirmatively pleaded.—The two
cases of Fleming v. Fleming, 33 S. C. 505,

12 S. E. 257, and Park v. Brooks, 38 S. C.

300, 17 S. E. 22, have settled the rule in

this State to be that, where payments of

principal or interest on a debt are relied

upon as promises to pay, to avoid the bar

of the statutes the same must be complained
upon as such. Jacobs v. Gilreath, 41 S. C.

143, 19 S. E. 308, 310.

Partial payment on note tolls statute.

—

Under this section proof of a partial pay-
ment on a note is sufficient to toll the

statute of limitation. Park v. Brooks, 38

S. C. 300, 17 S. E. 22. But payment after

death of debtor does not arrest the statute.

Divine v. Miller, 70 S. C. 225, 49 S. E.

479.

But a payment by husband on joint note

with wife will not toll statute as to both
husband and wife, unless wife agreed that

husband act for both. Wolfe v. Brannon,
211 S. C. 282, 44 S. E. (2d) 833.

Part payment by payee to assignee.

—

Under this section a payment by the payee
of a note, to an assignee thereof, with

knowledge of the assignment, renders the

payee liable to pay the amount due on the

note to such assigne; as on a new promise.
McBraver v. Mills, 62 S. C. 36, 39 S. E.

788.

Application of payments made without
specific instructions.—Where a creditor

holds several claims against a debtor who
makes payments generally without any
instructions as to application, the creditor

may apply the payment to a debt already

barred, thus tolling the statute. Hopper
v. Hopper, 61 S. C. 124, 39 S. E. 366.

Agreement to apply credit for services.

—

An agreement between the payee and the

maker of a note to apply as credit services

for laundry done by maker for payee is

sufficient for the purpose of interrupting

the running of the statute of limitations.

Wolfe v. Brannon, 211 S. C. 282, 44 S. E.

(2d) 833.

III. ILLUSTRATIONS AS TO SUF-
FICIENCY OF ACKNOWL-

EDGMENTS.
Letters of debtor.—Letters by a debtor,

acknowledging that a note is due, but not
expressing any intent not to pay it, are a

sufficient written acknowledgment of a

continuing contract, within the meaning
of this section, to remove the bar of limi-

tations, though they express an expecta-

tion to pay from the proceeds of sale of

certain property, but do not contain an
unconditional promise to pay. Hill v. Hill,

51 S. C. 134, 28 S. E. 309.

Letters may constitute a written ac-

knowledgment of a debt due an estate,

though addressed to the administrators as

individuals, or though addressed to only

one of two administrators. Hill v. Hill,

51 S. C. 134, 28 S. E. 309.

A statement in a letter by the maker of

a note that "I hope we can agree on a

settlement of the note soon," does not con-
stitute an acknowledgment or new promise,
within the provisions of the statute of limi-

tations. Milwee v. Jay, 47 S. C. 430, 25

S. E. 298.

Endorsements made on note.—Endorse-
ments of interest payments, made on a

note given for a firm debt by one of the

partners after the note had been filed in

dissolution proceedings as a claim against

the firm, transferring to the note entries

of interest payments made on the firm

ledger, are sufficient to toll the statute of

limitation. Bulcken v. Rhode, 81 S. C. 503,

62 S. E. 786.

Under this section an endorsement on
a sealed note, of a payment, with a state-

ment signed by the payor that he made
the payment as heir of the maker of the

note, arrests the running of the statute.
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Cook v. Jennings, 40 S. C. 204, 18 S. E.

640, and authorities there cited. See also,

Walker v. Cassels, 70 S. C. 271, 49 S. E.

862.

Ledger entries by bookkeeper.—The en-

tries of the bookkeeper upon a ledger, by
the direction of the copartnership, cannot

be construed as a writing signed by the

partv to be charged thereby. Bulcken v.

Rhode, 81 S. C. 503, 62 S. E. 7S6.

A written acknowledgment of a firm

debt by two of the partners, made after

action brought to dissolve the firm, and

presentation of the claim to a master, and
objection made that it was barred by lim-

itations, was insufficient to toll the statute,

under this section. Bulcken v. Rhode, 81

S. C. S03, 62 S. E. 786.

Administrator's acknowledgment of debt
due intestate.—Where an administrator put
upon his inventory of notes a due bill given
by himself to his intestate twelve years
before his death, it was held that such was
not a new promise, and that the claim was
barred by the statute of limitations. Black
v. White, 13 S. C. 37.

§ 10-113. Blank.

§ 10-114. Suits on causes saved from bar of statute by part payment, etc.

All actions upon causes of action which would be barred by the statute of

limitations but for part payment or a written acknowledgment shall be

brought on the original cause of action and the part payment or written ac-

knowledgment shall be evidence to prevent the bar of the statute of limita-

tions.

1942 Code § 370; 1932 Code § 370; Civ. P. '22 § 353; Civ. P. '12 § 159; Civ. P. '02 § 131b;

1900 (23) 345.

Section simplifies former procedure.

—

The object underlying this section was a

change from the cumbersome practice of

alleging the part payment or acknowledg-
ment as a new promise, to the simpler
form of an action upon the original instru-

ment, leaving the fact of part payment or

acknowledgment as evidence to prevent
the bar of the statute. Butts v. Georgetown
Mut. Building & Loan Ass'n, 142 S. C. 353.

140 S. E. 700. For prior law, see Flem-
ing v. Fleming, 33 S. C. 505, 12 S. E. 257.

See also, Colvin v. Phillips, 25 S. C. 228.

Requirement of suing on original cause
of action is mandatory.—Kline v. Independ-

§ 10-115. Blank.

ent Order of Odd Fellows, 138 S. C. 221,

136 S. E. 216.

The evidential value of the fact of part

payment or acknowledgment, provided for

in this section, is not taken as evidence

against one who has not produced it. Butts

v. Georgetown Mut. Bldg. & Loan Ass'n.

142 S. C. 353, 140 S. E. 700.

Allegation of a payment on a day cer-

tain is ?.n allegation of a new promise.

—

McBrayer v. Mills, 62 S. C. 36, 39 S. E.

788.

Cited in Colvin v. Phillips, 25 S. C. 228;

Wolfe v. Brannon, 211 S. C. 282, 44 S. E.

(2d) 833.

§ 10-116. Clause in contract not in conformity to statute of limitations void.

No clause, provision or agreement in any contract of whatsoever nature,

verbal or written, whereby it is agreed that either party shall be barred from

bringing suit upon any cause of action arising out of the contract if not brought

within a period less than the time prescribed by the statute of limitations, for

similar causes of action, shall bar such action but the same may be brought

notwithstanding such clause, provision or agreement if brought within the

time prescribed by the statute of limitations in reference to like causes of ac-

tion.

1942 Code § 395; 1932 Code § 395; Civ. P. '22 § 338; Civ. P. '12 § 144; 1911 (27) 130.

Provision in surety's bond.—Under this surety after the expiration of the six-months
section, suit may be brought against a period within which the bond, upon which
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action is brought, required it should be
brought. State Agricultural, etc., Soc. v.

Taylor, 104 S. C. 167, 88 S. E. 372.

Under this section an action brought
against a surety company on a bond with-

in the period of limitations cannot be dis-

missed, though it was brought after the
date stated in the bond as the latest date

on which suit thereunder could be insti-

tuted. Sumter v. United States Fidelity

& Guaranty Co., 116 S. C. 29, 106 S. E.
778.

Provision in contractor's bond, in effect

limiting time for filing claims and govern-
ing bringing of actions thereon contravened
this section and was therefore ineffective.

Barringer v. Fidelity & Deposit Co., 161

S. C. 4, 159 S. E. 373.

Article 2.

Actions for Recovery of Real Property.

§ 10-121. Action by State.

The State will not sue any person for or in respect to any real property

or the issues or profits thereof by reason of the right or title of the State to the

same unless

:

(1) Such right or title shall have accrued within twenty years before any

action or other proceeding for the same shall be commenced ; or

(2) The State or those from whom it claims shall have received the rents

and profits of such real property or of some part thereof within the space of

twenty years.

1942 Code § 371; 1932 Code § 371; Civ. P. '22 § 314; Civ. P. '12 § 120; Civ. P. '02 § 95;

1870 (14) §98; 1873 (15) 496.

Prior to the adoption of this section in

1870 the doctrine of nullum tempus pre-

vailed in this State. State v. Pacific Guano
Co., 22 S. C. 50. The effect of the section

on the doctrine remains to be construed.

Glover v. Floyd, 76 S. C. 292, 57 S. E. 25;

State v. Pinckney, 22 S. C. 484; State v.

Pacific Guano Co., 22 S. C. 50.

"Land" connotes the title thereto.

—

There is no such thing as "land," in con-

templation of law, apart from the title to

it. All the provisions of this title touching

suits about land devolve about the title

to the land. Gibbes v. Hunter, 99 S. C.

410, 83 S. E. 606.

City may not plead statute against

State.—Where a city holds and enjoys the

use of real estate actually belonging to the

State, the State may sue to recover such
property and in such action the municipal
corporation cannot defend on the ground
that the plaintiff's action has not accrued
within the last 20 years. Trustees v. Co-
lumbia, 108 S. C. 244, 93 S. E. 934.

Cited in State v. Pinckney, 22 S. C. 484;

Hevward v. Farmers' Min. Co., 42 S. C.

138, 19 S. E. 963, 20 S. E. 64.

§ 10-122. Action by grantee from State.

No action shall be brought for or in respect to real property by any person

claiming by virtue of letters patent or grants from the State unless the same

might have been commenced by the State as herein specified in case such

patent or grant had not been issued or made.

1942 Code § 372; 1932 Code § 372; Civ. P. '22 § 315; Civ. P. '12 § 121; Civ. P. '02 § 96;

1870 (14) §99.

Cross reference.—As to estates of John
Lord Carteret and lords proprietors, see

§ 57-55.

§ 10-123. Action after State grants or patents declared void.

When letters patent or grants of real property shall have been issued or made
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by the State and the same shall be declared void by the determination of a

competent court rendered upon an allegation of a fraudulent suggestion, con-

cealment, forfeiture, mistake, ignorance of a material fact, wrongful detaining

or defective title an action for the recovery of the premises so conveyed may be

brought either by the State or by any subsequent patentee or grantee of the

premises, his heirs or assigns, within ten years after such determination was
made but not after that period.

1942 Code § 373; 1932 Code § 373; Civ. P. '22 § 316; Civ. P. '12 § 122; Civ. P. '02 § 97;

1870 (14) § 100; 1873(15) 496.

§ 10-124. Action by individual for recovery of land.

No action for the recovery of real property or for the recovery of the pos-

session thereof shall be maintained unless it appear that the plaintiff, his

ancestor, predecessor or grantor, was seized or possessed of the premises in

question within ten years before the commencement of such action.

1942 Code § 374; 1932 Code § 374; Civ. P. '22 § 317; Civ. P. '12 § 123; Civ. P. '02 § 98;

1879 (22) 76; 1913 (27) 36.

nature of the complaint, in view of the

facts alleged and the prayer for relief. To
the same effect is Hall v. Boatwright, 58

S. C. 544, 36 S. E. 1001. But the complaint
may not, in every case, be the source of

information by which to determine the

character of the action. It must be remem-
bered that it is the issue, as made up by the

pleadings, which governs the character of

the action. It makes no difference by whom
the issue is made. See Walsh v. Evans,
112 S. C. 131, 99 S. E. 546, wherein the de-

fendant's answer tendered the issue.

Death does not toll statute.—In Fradv
v. Ivester, 129 S. C. 536, 125 S. E. 134, it

is held that the death of a person against

whom the ten-year limitation in this sec-

tion had been running for almost eight

years did not toll the statute, though title

passed to a person under disability.

Statute does not run against remainder-
man until death of life tenant.—The law
is well settled in this State that the statute

of limitations does not commence to run

against a remainderman until the death of

the life tenant; and neither a conveyance
by the life tenant purporting to be in fee,

nor a proceeding in court to which the re-

mainderman is not a party, can affect the

rights of the remainderman. Bolt v. Sul-

livan, 173 S. C. 24, 174 S. E. 491, quoting

Rice v. Bamberg, 59 S. C. 498, 38 S. E.

209.

Adverse possession for statutory period

confers good title.—Adverse possession for

ten years confers good title which may be

asserted affirmatively. Duren v. Kee, 50

S. C. 444, 27 S. E. 875, and the authorities

therein cited. See also, Columbia, N. & L.

Cross reference.—See § 10-2402 and notes
thereto.

The word "action" defined.—The word
"action" is used in this section in the sense

that it is defined in §§ 10-8 and 10-9, name-
ly, an "ordinary proceeding, by which a
party prosecutes another party for the en-

forcement of a right." Walsh v. Evans,
112 S. C. 131, 99 S. E. 546. See also, Co-
lumbia Water-Power Co. v. Columbia Land
& Invest. Co., 47 S. C. 117, 25 S. E. 48.

Applies only in actions for recovery of

real property.—This section applies only to

actions for the recovery of real property,

and a plea filed hereunder will not serve :.s

a plea of the statute of limitations in an
action other than for the recovery of real

property. See Williams v. Halford, 73

S. C. 119, 53 S. E. 88.

Character of action is determined by
pleadings.—The determination of the ques-
tion whether a particular proceeding is an
action for the recovery of real property,
within the meaning of this section, is fixed

by the events which the pleaders have re-

cited, the one to enforce a right and the

other to resist such enforcement, or to set

up another right. It makes no difference

what terminology the pleaders may chance
to give to the proceeding. The issues that

arise out of the pleadings are controlling.

Walsh v. Evans, 112 S. C. 131, 99 S. E.
546. In Elmore v. Davis, 49 S. C. 1, 26
S. E. 898, it is said that the character of

the action is to be determined by the plain-

tiff's complaint. And in Southern Cotton
Oil Co. v. Shelton, 220 F. 247, it is held

that whether or not an action is within this

section must be determined by the essential
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R. Co. v. Laurens Cotton Mills, 82 S. C.

24, 61 S. E. 1089, 62 S. E. 1119; Southern
Ry., Carolina Div. v. Howell, 79 S. C. 281,

60 S. E. 677; Southern Rv. v. Gossett, 79
S. C. 372, 60 S. E. 956; Williams v. Hal-
ford, 73 S. C. 119, 53 S. E. 88; Harman v.

Southern Ry., 72 S. C. 228, 51 S. E. 689;

Epperson v. Stansill, 64 S. C. 485, 42 S. E.

426; Kolb v. Jones, 62 S. C. 193, 40 S. E.
168; Cave v. Anderson, 50 S. C. 293, 27
S. E. 693; Busby v. Florida Cent. & P. R.

Co., 45 S. C. 312, 23 S. E. 50; Harrelson
v. Sarvis, 39 S. C. 14, 17 S. E. 368.

But tacking of periods of limitations is

not permitted.—This section has been so

construed that possession hereunder, to be
adverse, must have been continued by the

same person for 10 years, and the posses-

sion of one cannot be united or tacked to

that of those under whom he claims. Gar-
rett v. Weinberg, 48 S. C. 28, 26 S. E. 3.

Cited in Stokes v. Murray, 95 S. C. 120,

78 S. E. 741; Frady v. Ivester, 118 S. C. 195,

110 S. E. 135; Maccaw v. Crawley, 59 S. C.

342, 37 S. E. 934.

§10-125. Same ; second action.

A second action for the recovery of real property shall be brought within / t

two years from the rendition of the verdict or judgment in the first action or

from the granting of a nonsuit or discontinuance therein.

1942 Code § 374; 1932 Code § 374; Civ. P. '22 § 317; Civ. P. '12 § 123; Civ. P. '02 § 98;

1879 (22) 76; 1913 (27) 36.

Cross reference.—See § 10-2402 and notes
thereto.

Word "or" is used disjunctively and
limitation commences at verdict or judg-
ment.—Under this section, the two-year
period begins to run either from the ver-
dict "or" judgment. The word "or" is

used in the disjunctive sense. Love v.

Turner, 84 S. C. 178, 65 S. E. 1043.

Or at granting of order of discontin-

uance.—Where a first action is discontinued
on plaintiff's motion, the time within which
a second action may be brought begins to

run from the granting of the order allow-
ing the discontinuance. Columbia Water-
Power Co. v. Columbia Land & Invest.

Co., 42 S. C. 488, 20 S. E. 378, 540.

Or at granting of nonsuit.—Under this

section the two years begin to run from
the date of the granting the nonsuit in the
first action, and not from the date of dis-

continuance of appeal or order dismissing
the appeal. Richardson v. Riley, 67 S. C.

53, 45 S. E. 104, approving Trimmier v.

Trail, 2 Bailey (18 S. C. L.) 480, wherein
the court said: "When an appeal from
an order of nonsuit has been dismissed
or abandoned, the order of nonsuit, and
not the dismissal of the^ appeal, is to be
regarded as the legal termination of the

suit, and the pendency of the appeal can-

not be pleaded in abatement to a new
action for the same cause brought in the

interval between the order of nonsuit and
the dismissal of the appeal."

And judgment need not be entered on
verdict.— It is unnecessary and immaterial
whether a judgment is entered on the ver-

dict in the first action. Love v. Turner,
84 S. C. 178, 65 S. E. 1043, holding also

that where the agreed "case" prepared for

appeal stated "The jury found for the de-

fendant and judgment was entered accord-

ingly," and the Supreme Court "affirmed

the judgment," the parties are estopped,

in a subsequent case, to deny that a judg-
ment was entered on the verdict. See also,

Columbia Water-Power Co. v. Columbia
Land and Invest. Co., 42 S. C. 488, 20 S. E.

378, 540, where the first action was discon-

tinued on motion.

Statute not suspended by appeal.—An
appeal does not suspend the running of the

limitation in this section. This is shown
by the use of the words "verdict," "non-
suit" and "discontinuance," which as used
herein apply to the terminations of actions

only in the circuit court, and not in the Su-
preme Court. Love v. Turner, 84 S. C.

178, 65 S. E. 1043.

If an action is not instituted within the

two-year period after the discontinuance

or verdict in the first action, the title to

the land is determined to be in the defend-

ant. Dyson v. Leek, 5 Strob. (36 S. C. L.)

141; Binda v. Benbow, 11 Rich. (45 S. C.

L.) 24.

Partition suit.—This section does not

preclude a suit to "partition" land, because

more than two years before bringing the

suit the plaintiff discontinued an action

brought to "recover" the land. Foster v.

Foster, 81 S. C. 307, 62 S. E. 320. See also.

Elmore v. Davis, 49 S. C. 1, 26 S. E. 898.

Cited in Saluda Land & Lumber Co. v.

Former, 162 S. C. 246, 160 S. E. 594.
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§ 10-126. Action founded on title or for rents or services.

No cause of action or defense to an action founded upon a title to real

property or to rents or services out of the same shall be effectual unless it

appear that the person prosecuting the action or making the defense or under

whose title the action is prosecuted or the defense is made, or the ancestor,

predecessor or grantor of such person, was seized or possessed of the prem-

ises in question within ten years before the committing of the act in respect to

which such action is prosecuted or defense made.

1942 Code § 375; 1932 Code § 375; Civ. P. '22 § 318; Civ. P. '12 § 124; Civ. P. '02 § 99;

1870 (14) § 102; 1873 (15) 496.

Cross reference.—As to presumption of 195, 110 S. E. 135; Macedonia Baptist

possession, see § 10-2421. Church v. Columbia, 195 S. C. 59, 10 S. E.

Cited in Lyles v. Roach, 30 S. C. 291, (2d) 350; Graniteville Co. v. Williams, 209
9 S. E. 334; Shute v. Shute, 79 S. C. 420, S. C. 112, 39 S. E. (2d) 202.

60 S. E. 961; Frady v. Ivester, 118 S. C.

§ 10-127. Action after entry or accrual of right of entry.

No entry upon real estate shall be deemed sufficient or valid as a claim un-

less an action be commenced thereupon within one year after the making of

such entry and within ten years from the time when the right to make such

entry descended or accrued.

1942 Code § 376; 1932 Code § 376; Civ. P. '22 § 319; Civ. P. *12 § 125; Civ. P. "02 § 100;

1870 (14) §103; 1873 (15) 496.

§10-128. Persons under disability.

If a person entitled to commence any action for the recovery of real prop-

erty, or make an entry or defense founded on the title to real property or

to rents or services out of the same be, at the time such title shall first descend

or accrue, either:

(1) Within the age of twenty-one years

;

(2) Insane; or

(3) Imprisoned on a criminal or civil charge or in execution upon convic-

tion of a criminal offense for a term less than life
;

The time during which such disability shall continue shall not be deemed
any portion of the time in this article limited for the commencement of such

action or the making of such entry or defense, but such action may be com-

menced or entry or defense made after the period of ten years and within ten

years after the disability shall cease or after the death of the person entitled

who shall die under such disability. But such action shall not be com-

menced or entry or defense made after that period.

1942 Code § 384; 1932 Code § 384; Civ. P. '22 § 327; Civ. P. '12 § 133; Civ. P. '02 § 108;

1870 (14) § 111; 1873 (15)496.

Disability must exist when title first Section protects party only for ten years
descends or accrues.—To prevent or ar- after disability ceases.—This section does
rest the running of the statute, the person not protect a person from the operation of

entitled to commence an action to recover the statute of limitations after the expira-

land must show a disability—as infancy
—

"at tion of the ten-year period following the
the time such title shall first descend or removal of disability. Maccaw v. Crawley,
accrue." Satcher v. Grice, 53 S. C. 126. 59 S. C. 342, 37 S. E. 934.

31 S. E. 3. Instruction as to commencement of
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period.—Under this section it is error to

charge that limitations will commence to

run against a minor remainderman from
the time of the alienation of the property

by the life tenant. Rice v. Bamberg, 59

S. C. 498, 38 S. E. 209. As a further rea-

son for its ruling the court held that limi-

tations do not commence to run against a

remainderman until the death of the life

tenant.

When infancy does not arrest statute.

—

Under this section, the fact that plaintiff is

a minor when the action is commenced
does not arrest the statute, where it has
already commenced to run against the one
under whom the minor claims. Satcher

v. Grice, 53 S. C. 126, 31 S. E. 3.

Where a proceeding was directed to

fraud alleged to have taken place at the

time of the sale of property, and in nowise
was the decree of the court directing a sale

and declaring the interest of the various

parties to the suit in and to the proceeds
of the sale of the land attacked, it was held

that if it should be held that the sale of

the land should be set aside by reason of

fraud, the judgment and decree ordering
the sale of the land would still stand intact,

and it could not be considered an action

for the recovery of land and the provisions

of this section did not apply. Calcutt v.

Lyerly, 183 S. C. 256, 190 S. E. 737.

For additional related cases, see Brucke v.

Hubbard, 74 S. C. 144, 54 S. E. 249; Cheat-
ham v. Evans, 160 F. 802; Cheatham v.

Edgefield Mfg. Co., 131 F. 118.

Cited in Duren v. Kee, 26 S. C. 219, 2

S. E. 4.

§ 10-129. After forty years, no action whatever allowed.

No action shall be commenced in any case for the recovery of real property

or for any interest therein against a person in possession under claim of title

by virtue of a written instrument unless the person claiming, his ancestor or

grantor, was actually in the possession of the same or a part thereof within

forty years from the commencement of such action. And the possession of a

defendant, sole or connected, pursuant to the provisions of this section shall

be deemed valid against the world after the lapse of such a period.

1942 Code § 385; 1932 Code § 385; Civ. P. '22 § 328; Civ. P. '12 § 134; Civ. P. '02 § 109;

1873 (15) 496.

Scope of section.—This section may be

divided into two parts. The first relates

to the commencement of the action, and
shows under what circumstances the plain-

tiff will be barred of his right to recover

the land. The second has reference to the

rights of the defendant, and practically

confers upon him a title in fee after he has
held possession of the land under the cir-

cumstances and for the length of time there-

in mentioned. Sutton v. Clark, 59 S. C.

440, 38 S. E. 150.

Possession for forty years after accrual

of action is necessary.—This section does

not apply unless the defendant has been

in possession forty years after the accrual

of the cause of action. Rowell v. Hyatt,
108 S. C. 300, 94 S. E. 113, holding that the

cause of action of remaindermen to re-

cover possession from those claiming un-

der an execution sale of the life estate does

not acrue until the death of the life tenant.

Tacking is permitted.—This section per-

mits the tacking of the time a party has

been in possession, with the time during

which those under whom he claims held

possession, so as to complete the statutory

terms of adverse possession; and an instruc-

tion to this effect is sound. Sutton v.

Clark, 59 S. C. 440. 38 S. E. 150, cited in

Mitchell v. Cleveland, 76 S. C. 432, 57 S. E.

33.

Inapplicable to claim already barred.

—

Where the right of a minor heir to real

property accrued in 1880, and the minor
became of age in 1885, but did not assert

her claim to the property until 1899, this

section had no application, since sufficient

time had elapsed to bar her claim after the

disabilitv of infancy was 'emoved. Mac-
caw v. Crawley, 59 S. C. 342, 37 S. E. 934.

Objection should be by answer.— Objec-
tion that an action was not instituted with-

in the time presented by this section should

be taken by answer. Sutton v. Clark, 59

S. C. 440, 38 S. E. 150.

Proof of title by virtue of section.—In

order to defeat the plaintiff's right to re-

covery, the defendant is compelled to prove
every fact that would have to be estab-

lished to show that he had become the

owner of the title by virtue of this section.

Sutton v. Clark, 59 S. C. 440, 38 S. E. 150.

A possession which "shall be deemed
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valid against the world" is tantamount to

the fee, otherwise the last sentence in said

section would be meaningless. Sutton v.

Clark, 59 S. C. 440, 38 S. E. ISO.

Applied in First Carolina Joint Stock
Land Bank v. Hudgens, 171 S. C. 18, 171

S. E. 449; McQuage v. Calhoun, 178 S. C.

341, 1S3 S. E. 164.

Cited in Mitchell v. Cleveland, 76 S. C.

432, 57 S. E. 33, and in Young v. McNeill,
78 S. C. 143, 59 S. E. 986.

Article 3.

Actions Other than for Recovery of Realty.

§10-141. General rule.

The periods for the commencement of actions other than for the recovery

of real property shall be as prescribed in the following sections.

1942 Code § 386; 1932 Code § 386; Civ. P. '22 § 329; Civ. P. '12 § 135; Civ. P. '02 § 110;

1870 (14) § 112.

Cross references.—As to cases not pro-

vided for by this Title, see § 10-13. As to

suit under the General Railroad Law, see

§ 58-865. As to statute of limitations in

claims by employees against railroad, see

§ 58-1236. As to limitation on recovery of

penalties and damages for prohibited acts,

see § 58-1256. As to limitation of action

after workmen's compensation claim er-

roneously made, see § 72-22.

§10-142. Twenty years.

Within twenty years

:

(1) An action upon a bond or other contract in writing secured by a mort-

gage of real property ; and

(2) An action upon a sealed instrument, other than a sealed note and per-

sonal bond for the payment of money only whereon the period of limitation

shall be the same as prescribed in § 10-143.

1942 Code § 387; 1932 Code § 387; Civ. P. '22 § 330; Civ. P. '12 § 136; Civ. P. '02 § 111;

1870 (14) § 113; 1S80 (17) 415; 1946 (44) 1436.

This section applies to the foreclosure of

a mortgage.—Jennings v. Peay, 51 S. C.

327. 28 S. E. 949.

But an instrument without a seal is not
a mortgage.—An instrument with all the

requisites of a mortgage, except a seal, is

not a mortgage within the meaning of this

section. Arthur v. Screven, 39 S. C. 77, 17

S. E. 640.

A mortgage which is invalid as a legal

mortgage through insufficient attestation,

but enforceable as an equitable mortgage
is more than "a sealed note or personal

bond for the payment of money only." It

is a sealed instrument importing an obliga-

tion to pay money and a lien as between
the obligor and obligee upon the land to

secure payment. This being so, in a con-
troversy between the obligor and obligee,

the action falls under subd. (2) of this sec-

tion. Stelts v. Martin, 90 S. C. 14, 72 S. E.

550.

Duration of lien of mortgage. -In Lyles

v. Lyles, 71 S. C. 391, 51 S. E. 113, the

court had under consideration § 45-1, which
among other things provides that the lien

of a mortgage shall be ineffective after the

lapse of 20 years from its maturity. The
court, in order to leave the instant section

in full force and effect, construed that sec-

tion so that under it the lien of a mortgage
is good for 20 years after the note secured

thereby becomes due, though the mortgage
itself is more than 20 years old from the

date of its execution.

Section not applicable where mortgage
is cancelled and only bond is left.—This
section does not apply to a case where the

legal holder of a bond secured by a real

estate mortgage cancels and satisfies the

mortgage of record, and leaves nothing

but the bond, which is one for the payment
of money only. The limitation in such
case is expressly provided for in the next

succeeding section. Gable v. Rauch, 50
S. C. 95, 27 S. E. 555.

Subrogation to rights of mortgagee.—

A

party cannot derive any benefit from sub-
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rogation to rights of mortgagee in a mort-
gage barred by the statute of limitations.

Coleman v. Coleman, 74 S. C. 567, 54 S. E.
758.

Section applies to principals and sureties.

—This section applies to all of the obligors

on bonds and instruments falling within
its purview, principals as well as the sure-

ties. Strain v. Babb. 30 S. C. 342, 9 S. E.

271.

Under this section an action for damages
for breach of administrator's bond may be
maintained against his surety any time
within 20 years after breach, though bond
is more than 20 years old. Beattv v. Na-
tional Surety Co. 132 S. C. 45, 128 S. E.

40; Fouche v. Royal Indemnity Co. of

N. Y., 212 S. C. 194, 47 S. E. (id) 209.

Application to bonds.—A bond may be
such that the breach thereof sounds in

money damages and the penalty may be
for a specific amount, and yet the bond
may not be for the payment of money in

the sense that that term is used in this

section. Strain v. Babb, 30 S. C. 342, 9

S. E. 271.

A bond which is in the nature of a cov-
enant—a contract under seal—by which
the obligors thereto bind themselves un-

der a specified penalty to answer for the

neglect of duty, if any, on the part of the

clerk of the court to the extent of such
injury as any party might sustain by such
neglect, not to exceed the penalty, is a

bond other than for the payment of money,
in the sense of this section. Strain v. Babb,
30 S. C. 342. 9 S. E. 271.

Effect of new promise or acknowledg-
ment.—The debtor may acknowledge the

existence of a debt and thus infuse new
life into the instrument evidencing the debt,

and when this is done the twenty-year
period must begin from that time. Mc-
Sween v. Windham, 10-1 S. C. 508, 89 S.

E. 500.

When section applicable to endorsers of

note.—When the endorser or endorsers ex-
ecute a note with knowledge that it is se-

cured by a mortgage of real property, the
twenty-year limitation, rather than the six-

year limitation, is applicable. Scovill v.

Johnson, 190 S. C. 457, 3 S. E. (2d) 543.

An action by a county treasurer to re-

cover tax execution fees collected and re-

ceived by the county was an action upon
an obligation or liability, express or im-
plied, and did not come within the provi-

sions of this section. Gillespie v. Pickens
County, 197 S. C. 217. 14 S. E. (2d) 900.

Effect of amendment to section.— For ef-

fect of 1946 amendment on this section, see

United States Rubber Co. v. McManus. 211

S. C. 342. 45 S. E. (2d) 335.

Applied in McQuage v. Calhoun, 178

S. C. 341, 183 S. E. 164.

Quoted in Lower Main Street Bank v.

Parker, Ky9 S. C. 320, 1 S. E. (2d) 181.

Cited in Stoddard v. Owings, 42 S. C.

88, 20 S. E. 25: Lenhardt v. French, 57

S. C. 493, 35 S. E. 761 ; Du Pont v. Charles-
ton Bridge Co.. 65 S. C. 524, 44 S. E. 86;

Bratton v. Guy, 12 S. C. 42; Neely v. York-
ville, 10 S. C. 141; State v. Lake, 30 S. C.

43, 8 S. E. 322; Chamberlain v. First Nat.
Bank of Greenville. 202 S. C. 115, 24 S. E.

(2d) 158; Williams v. Slater, 214 S. C. 317,

52 S. E. (2d) 424 (1949).

§ 10-143. Six years.

Within six years:

(1) An action upon a contract, obligation or liability, express or implied,

excepting those provided for in § 10-142
;

(2) An action upon a liability created by statute other than a penalty or

forfeiture

;

( 3 ) An action for trespass upon or damage to real property

;

(4) An action for taking, detaining or injuring any goods or chattels includ-

ing an action for the specific recovery of personal property
;

(5) An action for criminal conversation or for any other injury to the person

or rights of another, not arising on contract and not hereinafter enumerated

;

(6) An action under §§ 10-1951 to 10-1956 for death by wrongful act, the

period to begin to run upon the death of the person on account of whose death

the action is brought

;

(7) Any action for relief on the ground of fraud in cases which prior to

the adoption of the Code of Civil Procedure in 1870 were solely cognizable by
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the court of chancery, the cause of action in such case not to be deemed

to have accrued until the discovery by the aggrieved party of the facts con-

stituting the fraud

;

(8) An action on any policy of insurance, either fire or life, whereby any

person or property, resident or situate in this State, may be or may have been

insured, or for or on account of any loss arising thereunder, any clause or

condition in the policy or limitation therein contained to the contrary notwith-

standing; and

(9) An action against directors or stockholders of a moneyed corporation

or a banking association to recover a penalty or forfeiture imposed or to en-

force a liability created by law. the cause of action in such case not to be

deemed to have accrued until the discovery by the aggrieved party of the

facts upon which the penalty or forfeiture attached or the liability was creat-

ed, unless otherwise provided in the law under which such corporation is or-

ganized.

1942 Code §§ 367, 388. 143; 1932 Code §§ 367, 388, 413; Civ. P. '22 §§ 331, 350, 369; Civ.

C. '12 §3957; Civ. P. '12 §§ 137, 156; Civ. C. '02 §2853; Civ. P. '02 §§ 112, 130; 1870 (14)

§§ 114, 132; 1891 (20) 1042; 1903 (24) 96.

I. General Consideration. VI. Subsection (6).

II. Subsection (1). VII. Subsection (7).

A. General Consideration. A. General Consideration.

B. Application of Subsection. B. Application of Subsection.

III. Subsection (2). VIII. Subsection (8).

IV. Subsection (3). IX. Subsection (9).

V. Subsection (4).

Cross References.

As to new promises and acknowledgments taking case from operation of statute of lim-

itations, see § 10-112. As to necessity of instituting suit on original cause of action, and the

part payment as merely evidence in such action, see § 10-114. As to limitations of this

section not beginning to run until one year after the death of a testator, see note to § 19-554.

I. GENERAL CONSIDERATION. application. Amaker v. New, 33 S. C. 28,

If there is any doubt as to which of two T ' ' '
, ,. . ..... „ ,. ,,

„.„.„. r i-—-* *.- • t i . j U* It has been held in Wilson v. Kellv, lo
statutes of limitations applies, that doubt - ^, ,,, ,, ... ... ,

J

. , , , . z c .. . S. C. 216, that while a holder of a note
must be resolved in favor or the longer

, , , . .
, „ c .. , ..

• , c mi t i. inn c /- «r7 may have lost his right ot action tor the
period. Scovill v. Johnson. 190 S. C. 457. , , r . .. , , .,

3 S F C2d1 543
breach of the contract evidenced by the

X^, r ,• •, ,- • j note, by reason of the lapse of the pre-
lne statute of limitations is inert and •, ," • ., , . .

,., . , r . . scribed time, vet, if he can obtain pav-
moperative until a right of action arises. :, .,
„ , -,. „ .„ „ „ .,- ment in anv other wav than bv resort to
Suber v. Chandler. 18 S. C. 526. "

. . . . , ., ...
an action on such contract, he has the right

And does not destroy cause of action.

—

so to do.
It must be remembered that the statute xhe plea of the statute, as it is called,
of limitations does not even purport to de-

; s not directed to the plaintiff's cause of
stroy or extinguish a cause of action, but action, but is interposed as a protection
simply to close the doors of the courts to against an attack made bv the plaintiff

a suitor who undertakes to bring his suit upon tne defense set up by defendants,
upon such cause of action after the lapse Amaker v. New. 33 S. C. 28, 11 S. E. 386.
of the prescribed period. Jackson v. Ply- Agreement changing period of limitation
ler. 38 S. C. 496, 17 S. E. 255. js void.—State Agricultural & Mechanical
But confers immunity from suit only.

—

Soc. v. Taylor, 104 S. C. 167, 88 S. E. 372.

This section confers no rights except sim- This section applies only to actions at

ply that of immunity from suit, and there- law and has no applications to suits in

fore, until some action is brought against equity. Parrott v. Dickson. 151 S. C. 114,

one who seeks to avail himself of the bene- 148 S. E. 704; Fanning v. Bogacki, 111 S.

fits of the statute, there is no room for its C. 376, 98 S. E. 137.
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This section applies to and governs the

limitations as to tort actions. Newman v.

Lemmon, 149 S. C. 417, 147 S. E. 439.

Statute not applicable to entering of final

judgment.—The six-year statute of limita-

tion does not apply to the entering of a

final judgment on the book of abstracts

and indices. Harvey v. Gibson, 190 S. C.

98. 2 S. E. (2d) 385.

Commencement of statute against bidder

at judicial sale.—Before this section could

run against right to compel purchaser of

land sold under order of court in partition

action even if the statute of limitations

were applicable to such a case, the pur-

chaser should notify clerk of court of his

refusal to comply with terms of his bid.

Parrott v. Dickson, 151 S. C. 114. 148 S. E.

704.

Applied as to note executed prior to stat-

ute, but maturing after the passage of the

section, in Stoddard v. Owings, 42 S. C. 88,

20 S. E. 25. See also, Jennings v. Peay,
51 S. C. 327, 28 S. E. 949; as to accrual

of cause of action to indorser on note.

McCrady v. Jones, 44 S. C. 406, 22 S. E.
414.

Cited in Charleston & W. C. R. Co. v.

Revnolds, 69 S. C. 481, 48 S. E. 476: Wil-
liams v. Halford, 73 S. C. 119. 53 S. E. 88;

Carrol v. Green, 92 U. S. 509. 23 L. Ed. 738.

II. SUBSECTION (1).

A. General Consideration.

When cause of action accrues.—An ac-

tion resting on breach of contract general-

ly accrues at the time the contract is

broken, although substantial damages from
the breach are not sustained until after-

ward. Nominal damages at least can be

recovered immediately upon the happening
of the breach, and the statute of limita-

tions then begins to run; its operation is

not delayed until substantial or consequen-
tial damages accrue. Livingston v, Sims,

197 S. C. 458, 15 S. E. (2d) 770.

A cause of action against a bank in the

capacity of a broker, to recover damages
because of the bank's breach of contract

in failing to transfer shares of stock on its

books from plaintiff's name to the name
of the purchaser, accrued when the bank,

as broker, breached its alleged contract

with plaintiff by its failure to transfer the

stock on the books of the bank, and this

section commenced to run from that date.

Livingston v. Sims, 197 S. C. 458, 15 S. E.

(2d) 770.

In an action for breach of covenant of

general warranty brought by assignee or

covenantee, the statute of limitations did

not run from the time of the conveyance,
but since warranty was not personal, the
statute of limitations ran from the time
that right of possession in the land was
destroyed. Morris v. Lain, 176 S. C. 310,
ISO S. E. 206.

Statute runs from date of execution of
promissory note.—A promissory note pay-
able on demand, with or without interest,
is due immediately, and the statute of limi-

tations runs in favor of the maker from
the date of the execution of the instrument.
Coleman v. Page, 202 S. C. 4S6, 25 S. E.
(2d) 559.

Part payment removes bar of statute.

—

Partial payment on a note within the six-

year period immediately preceding the
bringing of an action therein will remove
the bar of the statute. Zaks v. Elliott, 106
F. (2d) 425.

Except where creditor applies proceeds
from sale of collateral.—Application to the
debt by the creditor of the proceeds from
the sale of collateral deposited with a note
will not toll the statute of limitations.

Zaks v. Elliott, 106 F. (2d) 425.

And payment by one joint obligor does
not deprive the other of the protection of
the statute of limitations. Zaks v. Elliott,

106 F. (2d) 425.

Nor will payment by husband on joint
note with wife toll the statute as to both
makers, unless the wife agreed that hus-
band act for both. Wolfe v. Brannon, 211
S. C. 282, 44 S .E. (2d) 833.

And part pnyments do not toll statute
as to endorsers.—Under subd. (1) of this

section payments before or after maturity
of a note by the maker do not toll the
statute as to the endorsers. Butts v.

Georgetown Mut. Bldg. & Loan Ass'n, 142

S. C. 353. 140 S. E. 700.

The new contract implied by part pay-
ment is within section.—An action based
upon a note which after becoming barred
by limitations, was given new life by part
payment, is an action upon a "contract"
which is "implied" from such payment,
with the meaning of subd. (1) of this sec-

tion and is barred within six years. Park
v. Brooks, 38 S. C. 300, 17 S. E. 22.

Applied in Scott v. Anderson Countv. 195

S. C. 92, 10 S. E. (2d) 359.

Cited in Johnson v. Broome, 175 S. C.

385, 179 S. E. 315; Blackwood v. Spartan-
burg Commandery No. 3, 185 S. C. 56, 193

S. E. 195.

B. Application of Subsection.

Applicable to bond after cancellation of

mortgage.—This section applies to the case
where the legal title holder of a bond se-
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cured by a mortgage cancels and satisfies

the mortgage of record and leaves nothing
but the bond which is one for the payment
of money only, and an action thereon is

barred within 6 years. Newell v. Neal, 50

S. C. 68, 27 S. E. 560. See also, Gable v.

Ranch, 50 S. C. 95, 27 S. E. 555.

Action founded on an agreement in com-
promise settlement of note is within sec-

tion. McMakin v. Gowan, 18 S. C. 502.

Counterclaims.—Under subd. (1) of this

section a counterclaim for the conversion
of property, where the tort is waived, and
a recovery is sought on an implied con-

tract, which shows that the cause of action

had accrued more than six years prior to

the institution of the action, is barred.

Lenhardt v. French, 57 S. C. 493, 35 S. E.
761.

Collusive assignment to evade statute.

—

If a nonresident corporation, as payee of

a note, cannot sue thereon in this state,

by reason of the fact that such note is

barred by the statute of limitations where
it was executed, then a resident trustee to

whom the note was assigned for the pur-

poses of collection, cannot sue. Hodges
v. Lake Summit Co., 155 S. C. 436, 152 S.

E. 658.

This section applied to an action against

the receiver of a bank, in its capacity as

a broker, to recover the damage suffered

by plaintiff because of the bank's breach

of contract in failing to transfer shares

of stock on its books from his name to

the name of the purchaser. Livingston v.

Sims, 197 S. C. 458, 15 S. E. (2d) 770.

An action by a county treasurer to re-

cover tax execution fees collected and re-

ceived by the county was subject to the
six-year statute of limitations because it

was an action upon an obligation or lia-

bility, express or implied. Gillespie v.

Pickens County, 197 S. C. 217, 14 S. E.

(2d) 900.

Endorsers of note secured by mortgage.
—When the endorser or endorsers execute

a note with knowledge that it is secured

by a mortgage of real property, the twenty-
year limitation, rather than the six-year

limitation, is applicable. Scovill v. John-
son, 190 S. C. 457, 3 S. E. (2d) 543.

Promissory note.—An action on a prom-
issory note is barred unless brought within
six vears from its maturity. Wolfe v.

Brannon, 211 S. C. 282, 44 S. E. (2d) 833.

III. SUBSECTION (2).

A municipal tax is a liability created by
statute and falls within subd. (2) of this

section. Milster v. Spartanburg, 68 S. C.

26, 46 S. E. 539.

Applied in Randolph & Co. v. Walker,
78 S. C. 157, 59 S. E. 856.

Cited in Rockton & Rion Ry. v. Davis,
159 F. (2d) 291.

IV. SUBSECTION (3).

When statute begins to run against ac-
tion for nuisance.— If a nuisance is of a
character so permanent that it may be fair-

ly said that the entire damage accrues in

the first instance, the statute of limitations
begins to run from that time; but, if the
nuisance may be said to continue from day
to day and create a fresh injury each day,
there may still be a right of action for the
injuries created within the last six years,
though the original right of action has been
lost. Conestee Mills v. Greenville, 160 S.

C. 10, 158 S. E. 113.

In Conestee Mills v. Greenville, 160 S.

C. 10, 158 S. E. 113, the court held that
injuries to lower riparian owner from city's

pollution of stream, commenced over six

years before suit, would not bar recovery
for six years immediately preceding suit.

Cited in Sheriff v. Easley, 178 S. C. 504,

183 S. E. 311.

V. SUBSECTION (4).

When action for conversion accrues.

—

When a conversion takes place, and when
a right of action accrues therefor, depends
upon the conditions and surrounding cir-

cumstances under which the property in-

volved came into possession of the person
charged with the wrongful act. Roberts
v. James, 160 S. C. 291, 158 S. E. 689.

In Roberts v. James, 160 S. C. 291, 158

S. E. 689, the court held that where owner
stored cotton in warehouse to be redeliv-

ered on surrender of certificate, no cause
of action for conversion accrued, as re-

gards limitation statute, until owner de-
manded redelivery.

Applied in an action to recover houses
on land that was sold to the plaintiff by
party in possession, the houses in this case
being regarded as personalty. Dominick v.

Farr, 22 S. C. 585.

Quoted in Monteith v. Harby, 193 S. C.

349, 8 S. E. (2d) 629.

VI. SUBSECTION (6).

Compliance with section is condition
precedent to right of action.—This section

should be interpreted, not so much as a

statute of limitations in that it extinguishes
the remedy under § 10-1951, but as the
limit of the action in that it extinguishes
the right, and a showing that an action is

within its limit is a condition precedent
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to the right of action. Dennis v. Atlantic

Coast Line Ry.. 70 S. C. 254, 49 S. E. 869.

Limitation is not tolled by § 19-554.

—

The limitation provided for in this section

is not tolled by § 19-554, providing that

no action shall be commenced against an
executor or administrator for his intestate's

death until twelve months after such death,

since a cause of action for wrongful death
is not a "debt" within the meaning of that

section. Newman v. Lemmon, 149 S. C.

417, 147 S. E. 439.

Cited in Stuckey v. Atlantic Coast Line
R. Co., 57 S. C. 395, 35 S. E. 550; In re

Mayo's Estate, 60 S. C. 401, 38 S. E. 634;

Jenkins v. Southern Ry.-Carolina Division,

152 S. C. 386, 150 S. E. 128; Daniel v.

Tower Trucking Co., 205 S. C. 333, 32 S.

E. (2d) 5.

VII. SUBSECTION (7).

A. General Consideration.

Effect of section.—This section does not

have the effect of converting a fraudulent

deed into a valid deed, by reason of the

lapse of the prescribed time, but it simply

forbids the right of action for relief on the

ground of fraud; and hence, if the question

as to the fraudulcncy of the deed arises in

any other way than in such an action, there

is nothing in this section which forbids its

being assailed for fraud. Jackson v. Plv-

ler, 38 S. C. 496, 17 S. E. 255, citing Amak-
er v. New, 33 S. C. 28, 11 S. E. 386.

This section does not prevent a mort-
gagee, in a foreclosure suit, from showing
that the conveyance of the land by the

mortgagor prior to the mortgage under
which defendant claims paramount title was
fraudulent, though such attack was not

made within the period of limitation. Jack-

son v. Plyler, 38 S. C. 496, 17 S. E. 255.

Such a holding does not violate the pro-

visions of this section for the reason that

the action is not to set aside the deed for

fraud, but to recover land of which the

questioned deed is a link in the chain of

title. Amaker v. New, 33 S. C. 28, 11 S.

E. 386. See also, Wilson v. Kelly, 16 S. C.

216.

When statute begins to run.—Under this

section the six-year period begins to run

at the time of the acquisition of knowledge
of such facts that are sufficient to put the

party on inquiry which, if developed, will

disclose the alleged fraud. Tucker v. Wea-
thersbee, 9S S. C. 402, 82 S. E. 638. See

also, Smith v. Linder, 77 S. C. 535, 58 S.

E. 610; Toole v. Johnson, 61 S. C. 34, 39

S. E. 254; Harrell v. Kea, 37 S. C. 369, 16

S. E. 42; McSween v. McCown, 23 S. C.

342.

This section runs from the discovery of

fraud only when a right of action also then

exists. Suber v. Chandler, 18 S. C. 526.

This limitation does not become current

until a right of action accrues, and it is

well settled that a wife has no right of ac-

tion in respect to an inchoate right of

dower until the death of the husband. Tu-
ten v. Almeda Farms, 184 S. C. 195, 192

S. E. 153.

An action by heirs to set aside a deed

of their ancestor as obtained by fraud will

not lie unless commenced within six years

after the ancestor had sufficient informa-

tion to put him on inquiry as to the way
in which the deed was obtained. Brown
v. Brown. 44 S. C 378. 22 S. E. 412.

Actual or constructive knowledge of the

fraud is sufficient. Kibler v. Mcllwain, 16

S. C. 550.

But recordation of a deed will not, by
itself, be sufficient notice to put a party

on inquiry as to the existence of a fraud-

ulent conveyance. Tucker v. Weathers-
bee, 98 S. C. 402, 82 S. E. 638. citing Means
v. Feaster, 4 S. C. 249.

And only a suspicion that there is some-
thing wrong is not sufficient to place party

on inquiry. Beattie v. Pool, 13 S. C. 379;

Hunt v. Smith, 202 S. C. 129, 24 S. E.

(2d) 164.

The fact that plaintiff knew his daugh-
ter-in-law was living on the land, and that

she told him the property had been con-

veyed to her, was not sufficient notice of

fraud to require plaintiff to bring an ac-

tion to set aside the deed within six years.

Harrell v. Kea. 37 S. C. 369, 16 S. E. 42.

Reasonable diligence to ascertain exist-

ence of fraud must be used.—After a party

is possessed of facts sufficient to place him
on inquiry he must exercise reasonable dili-

gence to ascertain the existence of the al-

leged fraud. Tucker v. Weathersbee, 9S

S. C. 402, 82 S. E. 638.

Where certain alleged fraudulent convey-
ances were made in 1894 and 1896 and val-

uable improvements were placed on the

property by the vendee and the making
of the conveyances could have been im-

mediately ascertained by the exercise of

the slightest diligence, creditors of the hus-

band of the grantee were barred by laches

from maintaining a suit instituted in 1910

to have the conveyances set aside. Tucker
v. Weathersbee, 98 S. C. 402, 82 S. E. 638.

Sufficiency of notice.—See Beattie v.

Pool. 13 S. C. 379; Harrell v. Kea, 37 S.

C. 369, 16 S. E. 42.

Burden of proof of knowledge.—The
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burden is on the, defendant to show that

the plaintiff had knowledge of the fraud,

or of such facts as would have led to

knowledge if pursued with reasonable dili-

gence. Gravson v. Fidelity Life Ins. Co.,

114 S. C. 130, 103 S. E. 477. See also,

Means v. Feaster, 4 S. C. 249; Richardson
v. Mounce, 19 S. C. 477.

When affirmative denial of knowledge
necessary.—Under this section, it is essen-

tial, in action for equitable relief on the

ground of fraud, brought more than six

years after the occurrence, to allege that

fraud was not discovered until within the

six-year period. Gravson v. Fidelity Life

Ins. Co., 114 S. C. 130, 103 S. E. 477, cit-

ing Smith v. Linder, 77 S. C. 535, 5S S. E.

610.

B. Application of Subsection.

Waiver of tort.—This subsection does

not apply to a counterclaim for the con-
version of property and the concealment
thereof, when the tort is waived, and a

recovery is sought on an implied contract,

as it is not based on fraud, and was not

formerly solely cognizable in the court of

chancery. Lenhardt v. French, 57 S. C.

493, 35 "S. E. 761.

This subsection is not limited to the ap-
plication of the provision to secret frauds.

Toole v. Johnson, 61 S. C. 34, 39 S. E. 254,

applying the provision to a transaction

(chilling the bidding) at a public sale.

Cancellation of deed executed under du-
ress.—A suit for cancellation of a deed, as
executed under duress, comes clearly with-
in the provision "solely cognizable by the

Court of Chancery." Furthermore, it is

"an action for relief on the ground of

fraud" within the meaning of the term "in

equity jurisprudence." National Bank of

Savannah v. All, 260 F. 370.

Cancellation of forged deed.— In the case

of Du Pont v. Du Bos, 52 S. C. 244, 29
S. E. 665, wdiere it was sought to cancel

a forged deed, the court said: "At law
fraud must be taken advantage of within
six years of its discovery. Where, how-
ever, an equitable action must be brought,
by analogy a court of equity will follow

the period fixed in law cases by statute."

Cancellation of deed for illegal consid-

eration.—The limitation provided in this

subsection does not apply to a suit to can-
cel a conveyance of lands on the ground
that the consideration for the conveyance
(which was the suppression of criminal

proceedings) was illegal. All v. All, 250
F. 120, the court saying that this section

was inapplicable to equity suits of this

kind.

Conveyances in fraud of creditors.—In
Smith v. Linder. 77 S. C. 535, 58 S. E. 610,

and Tucker v. Wcathersbee, 98 S. C. 402,

82 S. E. 638, the Supreme Court of South
Carolina held a suit in equity to set aside

conveyances in fraud of creditors a suit

within the meaning of this section.

VIII. SUBSECTION (8).

The purpose of this section is to protect

the rights of both parties. Bennett v. New
York Life Ins. Co., 197 S. C. 498, 15 S. E.

(2d) 743.

Agreement decreasing period of limita-

tion is void.—A constitutional provision of

a mutual benfit order that no action shall

be brought after six months from disallow-

ance of claim does not bar an action until

after six years. Sternheimer v. Order of

United Commercial Travelers of America.
107 S. C. 291, 93 S. E. 8.

When statute begins to run against claim

for disability benfits.—Where by a contract

of insurance, defendant contracted to pay
plaintiff an annual sum and to waive all

further payment of premiums if he gave
to the company due notice and proof that

he had become totally disabled, plaintiff's

cause of action accrued and the statute of

limitations began to run on the date the

company refused to pay the claim made by
plaintiff for disability benefits. Bennett v.

New York Life Ins. Co., 197 S. C. 498.

15 S. E. (2d) 743.

Applied in Hungerpiller v. Acacia Mut.
Life Ins. Co., 194 S. C. 264, 9 S. E. (2d)

553; Woodward v. National Council Junior
Order Lmited American Mechanics, 206
S. C. 282, 33 S. E. (2d) 625.

Cited in Sample v. London & Lancashire
lire Ins. Co., 46 S. C. 491, 24 S. E. 334;

Price v. Life Insurance Co. of Va., 173 S.

C. 407, 176 S. E. 312: Smith v. Volunteer
State Life Ins. Co., 201 S. C. 291, 22 S. E.

(2d) S85.

IX. SUBSECTION (9).

Section construed with Constitution.

—

This section manifestly must be construed
with art. 9, § 18, of the State Constitution,

since they both relate to the same subject

matter. Grice v. Anderson, 109 S. C. 388.

96 S. E. 222.

Section governs limitation of actions

against stockholders.—This section seems
to govern the period of limitation within

which the liability of stockholders of an
insolvent bank may be enforced by credi-

tors. Parker v. Carolina Sav. Bank, 53

S. C. 583, 31 S. E. 673.
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It is apparent that this section was en-

acted primarily to preserve to creditors of

corporations their actions against stock-

holders of all corporations wherein a lia-

bility of stockholders was created by law,

until the discovery by the creditor of the

facts upon which the liability was created.

Grice v. Anderson, 109 S. C. 388, 96 S. E.

222.

The qualifying words were not so much
"moneyed corporations," but first, corpo-
rations where the stockholder was made
liable by law to creditors of the corpora-
tion, and, second, such corporations of a

moneyed character as distinguished from
those corporations not organized for profit.

Grice v. Anderson, 109 S. C. 388, 96 S. E.
222.

§ 10-144. Three years.

Within three years

:

(1) An action against a sheriff, coroner or constable upon a liability in-

curred by the doing of an act in his official capacity and in virtue of his office

or by the omission of an official duty, including the nonpayment of money
collected upon an execution, subject to the provisions of § 10-146; and

(2) An action upon a statute for a penalty or forfeiture when the action is

given to the party aggrieved or to such party and the State, except when the

statute imposing it prescribes a different limitation.

1942 Code 5 389; 1932 Code § 3S9; Civ. P. '22 § 332; Civ. P. '12 § 138; Civ. P. '02 § 113;

1S70 (14) § 115.

Test for "action upon a statute."—In de-

termining what is "an action upon a stat-

ute" within the meaning of this section, the

inquiry is whether a penalty or a cause of

action for a penalty exists irrespective of

the statute. If the action is allowed only

by virtue of the statute then it is "an ac-

tion upon a statute." Sauls-Baker Co. v.

Atlantic Coast Line Ry. Co., 109 S. C. 285,

96 S. E. 118.

Different limitation may be fixed by im-
plication.— It seems that the statute im-

posing the penalty need not expressly pro-

vide a different limitation so as to make
the instant section inapplicable. It is suffi-

cient if the statute, by plain implication,

provides a different limitation. Earle v.

O wings, 72 S. C. 362, 51 S. E. 980.

Surety of county treasurer subrogated to

rights of State.—Where surety of county
treasurer sought to collect tax penalties

arising from treasurer's delay in cashing

checks he had received for taxes and de-

fendants relied upon this section and § 10-

145 to defeat the action, it was held that

the surety was subrogated to the rights of

the State and came under § 65-2707 which
allows ten years for the bringing of an
action for collection of taxes. American
Surety Co. v. Mills, 191 S. C. 362, 4 S. E.

(2d) 308.

Liquidated damages under the Fair La-
bor Standards Act.—This section is inap-

plicable to claims for liquidated damages
under the Fair Labor Standards Act.

Rockton & Rion Ry. v. Davis, 159 F. (2d)

291.

The liquidated damages for failure to pay
the minimum wages under the provisions

of the Fair Labor Standards Act are com-
pensation and not a penalty or punishment
by' the government. Davis v. Rockton &
Rion Rv.. 65 F. Supp. 67. affirmed in 159

F. (2d) 291.

Counterclaim follows the main contract.

—Section 8-5, imposing the penalty for usu-
ry, and providing the recovery thereof by
counterclaim, by plain implication, indicates

that the counterclaim is available and is

effective as long as the right of action ex-

ists on the principal sum. In other words,
the counterclaim follows the main contract,

and it is not barred within the three years
under this section. Farle v. Owings, 72
S. C. 362, 51 S. E. 980.

A proceeding to estreat a recognizance
is not an action upon a statute for a for-

feiture or penalty, so as to make this sec-

tion applicable. State v. Cornell, 70 S. C.

409, 50 S. E. 22.

Penalty for charging usurious interest.

—

The action for the recovery of the penalty
for charging usurious interest accrues when
the usurious interest is paid. Land Mort-
gage, etc., Co. v. Gillam. 49 S. C. 345, 26
S. E. 990, 29 S. E. 203, dis. op. of Mclver,
C. J.

Recovery of statutory penalty for loss of

goods in transit.—An action to recover the

penalty provided by § 58-594 for failure of

a common carrier to pay claim for loss in

transit within a specified period, is an ac-

tion upon a statute within the meaning of
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the instant section, and since §58-594 pro- within the three-year limitation in this sec-

vides no limitation, an action for the re- tion. Sauls-Baker Co. v. Atlantic Coast
covery of the penalty must be brought Line Ry. Co., 109 S. C. 2S5, 96 S. E. 118.

§ 10-145. Two years.

Within two years

:

(1) An action for libel, slander, assault, battery or false imprisonment; and

(2) An action upon a statute for a forfeiture or penalty to the State.

1942 Code § 390; 1932 Code § 390; Civ. P. '22 § 333; Civ. P. '12 § 139; Civ. P. '02 § 114;

1870 (14) § 116.

Surety of county treasurer subrogated to

rights of State.—Where surety of county
treasurer sought to collect tax penalties

arising from treasurer's delay in cashing

checks he had received for taxes and de-

fendants relied upon this section and § 10-

145 to defeat the action, it was held that

the surety was subrogated to the rights of

the State and came under § 65-2707 which
allows ten years for the bringing of an

action for collection of taxes. American
Surety Co. v. Mills, 191 S. C. 362, 4 S. E.

(2d) 308.

Proceeding to estreat recognizance.—

A

proceeding to estreat a recognizance is not

an action upon a statute for a penalty on
the State within the meaning of this sec-

tion. State v. Cornell, 70 S. C. 409, 50 S.

E. 22.

Stipulated damages are not penalties.—

An amount stated as a forfeiture for each
year of the unexpired term of an escaped
convict is not a technical penalty, but is

stipulated damages, and an action there-

for is not barred in two years. Lipscomb
v. Seegers, 19 S. C. 425.

Statutory penalty upon business of for-

eign corporations.—In State v. Lisjgett &
Mvers Tobacco Co., 171 S. C. 511, 172 S.

E. 857. appeal dismissed 291 U. S. 652, 54

S. Ct. 564, 78 L. Ed. 1046, the two-year
limitation on action upon statute for pen-
alty to State was held applicable to action

for penalty imposed by statute relating to

business of foreign corporations in State,

though title of statute provided for pen-

alties, while body thereof referred to fine.

Cited in Sturkie v. Southern Ry. Co., 71

S. C. 208, 50 S. E. 782.

§ 10-146. One year.

Within one year:

(1) An action concerning or in any manner relating to wages claimed un-

der a Federal statute or regulation
;

(2) An action against a sheriff or other officer for the escape of a prisoner

arrested or imprisoned on civil process; and

(3) An action against any county of this State having a population as shown

by the United States official census of 1930 or any subsequent United States

official census in excess of eighty-five thousand brought by any former, present

or future officer (including county auditors and county treasurers), employee

or agent thereof on account of any claim for salary, wages, fees, costs or ether

emolument or claim alleged to be due him on account of services rendered or

performed, or brought upon any such claim by an assignee or personal rep-

resentative thereof.

1942 Code §§ 391, 396-1; 1932 Code § 391; Civ. P. '22 § 334; Civ. P. '12 § 140; Civ. P.

'02 § 115; 1870 (14) § 117; 1938 (40) 1631; 1945 (44) 377.

Constitutionality of subdivision (1).—As
to constitutionality of subdiv. (1) of this sec-

tion as enacted, see Davis v. Rockton &
Rion R., 65 F. Supp. 67 (1946), affirmed in

159 F. (2d) 291 (1946).

Constitutionality of subsection (3).—Sub-
section (3) of this section, insofar as it

relates to claims aeainst counties which
had accrued on or before the passage of

the act, violates the equal protection and
due process clauses of the State and Fed-
eral Constitutions. Gillespie v. Pickens
County. 197 S. C. 217, 14 S. E. (2d) 900.

Constitutionality of act related to subsec-
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tion (3).—Acts 1938, p. 1893, which, like

this section, fixed a period of limitation for

actions against counties for salaries, fees,

etc., but which expressly did not affect this

section, was unconstitutinal, insofar as it

related to claims which had accrued on or

before its effective date, because it applied

only to forty-two counties of the State.

Gillespie v. Pickens County, 197 S. C. 217,

14 S. E. (2d) 900.

§10-147. Action for penalties.

An action upon a statute for a penalty or forfeiture given, in whole or in

part, to any person who will prosecute for the same must be commenced
within one year after the commission of the offense. If the action be not

commenced within the year by a private party it ma}' be commenced with-

in two years thereafter in behalf of the State by the Attorney General or the

solicitor of the circuit where the offense was committed, unless a different

limitation be prescribed in the statute under which the action is brought.

1942 Code § 393; 1932 Code § 393; Civ. P. '22 § 336; Civ. P. '12 § 142; Civ. P. '02 § 117;

1870 (14) § 119.

Penalty for violation of separate coach separate coach law, is within this section

law.—An action against a railroad com- and is barred in one year. Sturkie v. South-
pany for the penalty for violation of the ern Ry. Co., 71 S. C. 208, 50 S. E. 7S2.

§ 10-148. Action for other relief.

An action for relief not hereinbefore provided for must be commenced with-

in ten years after the cause of action shall have accrued.

1942 Code § 394; 1932 Code § 394; Civ. P. '22 § 337; Civ. P. '12 § 143; Civ. P. '02 § 118;

1870 (14) § 120.

Redemption and recovery of land from
mortgagee.—An action to redeem land, and
to recover possession thereof from a mort-
gagee, is not specifically referred to in the

statute of this State, and this section, there-

fore, governs such an action. Frady v.

Ivester, 118 S. C. 195. 110 S. E. 135.

Right of mortgagor to redeem.—In lones,
Mtge., vol. 2, § 1144, it is said: "The right

of the mortgagor or redeem being an equi-

table and not a legal right, the statute of

limitations does not strictly constitute a

bar to a bill to redeem; but equity adopts
the statutory period of 20 years (10 years
in this state) after forfeiture and possession
taken by the mortgagee, beyond which the
mortgagor shall not be allowed to redeem
it he has paid no interest in the meantime.
Such lapse of time affords evidence of a

presumption that the mortgagee has aban-
doned his right. . . . After the mort-
gagee has remained in possession for 20

years (10 years in this State) without ac-

counting or in any way acknowledging the

right of redemption in the mortgagor, the
latter cannot redeem." Frady v. Ivester,

118 S. C. 195, 110 S. E. 135.

Action to set aside deed for fraud.—This
section does not govern an action to set

aside a deed as obtained by fraud. Sub-
division (7) of § 10-143 clearly covers such

a case. Smith v. Linders, 77 S. C. 535, 58

S. E. 610.

Section held inapplicable to the facts in

McMakin v. Gowan, 18 S. C. 502, which
was an action to recover an amount on a

sealed note upon which an erroneous set-

tlement had been made.
Applied in DeLaine v. DeLaine, 211 S.

C. 223, 44 S. E. (2d) 442.

Cited in Bank of Columbia v. Gadsden,
56 S. C. 313, 33 S. E. 575; Williams v. Hal-
ford, 73 S. C. 119, 53 S. E. 88.

§ 10-149. Action upon current account.

In an action brought to recover a balance due upon a mutual, open and cur-

rent account when there have been reciprocal demands between the parties,

the cause of action shall be deemed to have accrued from the time of the last

item proved in the account on either side.
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1942 Code § 392; 1932 Code § 392; Civ. P. '22 § 335; Civ. P. § 141; Civ. P. '02 § 116;

1870 (14) § 118.

An action on a sealed note alone can-

not in any sense be called an "open ac-

count." Chapman v. Chapman, 31 S. C.

405. 10 S. E. 106.

Note cannot be considered evidence of

a mutual account.—A note of hand cannot

be regarded as the evidence of a mutual
account. It has directly the contrary ef-

fect; it furnishes a presumption that the

accounts between the parties to its date

have been settled. Chapman v. Chapman,
31 S. C. 405, 10 S. E. 106.

Where, in an action on a sealed note,

the defendant set up as a counterclaim an

account running- back nine years, on which
only one item was credited to the plaintiff,

it was held that this did not establish a

mutual account within the meaning of this

section. Chapman v. Chapman, 31 S. C.

405, 10 S. E. 106.

This section was held inapplicable in the

case of Jackson v. Johnson, 186 S. C. 155.

195 S. E. 239, partly because the defend-
ant was in a position of trust which had
never been openly repudiated, and the plain-

tiff, being ignorant, injuriously relied en-

tirely on him and his judgment and good
faith.

§10-150. Actions by State.

The limitations prescribed by this article shall apply to actions brought in

the name of the State or for its benefit in the same manner as to actions by

private parties.

1942 Code § 396; 1932 Code § 396; Civ. P. '22 § 339; Civ. P. '12 § 145; Civ. P. '02 § 119;

1870 (14) § 121.

Apolied in State v. Piedmont & N. R.
Co., 186 S. C. 49, 194 S. E. 631.

CHAPTER 3.

Parties.*

Article 1.

General Provisions.

Sec.

10-201. How parties designated.
10-202. Who may be plaintiffs.

10-203. Who may be defendants.
10-204. When parties united in interest.

10-205. One or more may sue or defend
for all.

10-206. One action against different par-

ties to bills, notes, etc.

10-207. Party in interest to sue; action on
by grantee of land held adversely.

10-208. Actions by executor, trustee, etc.

10-209. Survival of right of action.

10-210. Executors' actions against tres-

.

passers.

10-211. Actions against executors when one
or more is out of State.

10-212. Local representative of deceased
nonresident tort-feasor by opera-

tion of motor vehicle.

10-213. Same; substitution of other repre-

sentative; other proceedings.

Sec.

10-214. Foreign corporations as defendants.

10-215. By what name unincorporated asso-

ciations sued.

10-216. Action by and against married
woman.

10-217. When death, etc., not to abate ac-

tion.

10-218. Order for abatement or continu-

ance.

10-219. New parties; interpleader.

Article 2.

Guardians Ad Litem.

10-231. Actions by and against infants and
incompetents.

10-232. Guardian ad litem for person im-

prisoned.

10-233. How guardian ad litem appointed

when infant plaintiff.

10-234. Same; when infant defendant.

10-235. Same; infant without State defend-

ant in case affecting real estate.

* As to appointment of guardian ad litem and administrator of decedents in eminent

domain proceedings, see §§ 25-64, 25-115.
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Sec.

10-236. How guardian ad litem for insane

person appointed.

10-237. How guardian ad litem for impris-

oned person appointed.

10-23S. Compensation for guardian of in-

sane or imprisoned person.

Article 3.

Proceedings When Some Defendants
Not Served.

10-251. Proceedings in original suit.

Sec.

10-252.

10-253.

10-254.

10-255.

10-256.

10-257.

Summons after judgment of parties

not served.

Form and service of summons.
Summons to be accompanied by

affidavit of amount due.

Party summoned may answer and
defend.

Subsequent pleadings and proceed-

ings the same as in an action.

Answer and reply to be verified as

in an action.

Article 1.

General Provisions.

§10-201. How parties designated.

In a civil action the party complaining shall be known as the plaintiff and

the adverse party as the defendant.

1942 Code § 353; 1932 Code § 353; Civ. P. '22 § 309; Civ. P. '12 § 115; Civ. P. '02 § 90;

1870 (14) § 93.

Cross reference.—As to civil action

against military personnel, see § 44-138.

§ 10-202. Who may be plaintiffs.

All persons having an interest in the subject of the action and in obtaining

the relief demanded may be joined as plaintiffs, except as otherwise provided

in this title.

1942 Code § 403; 1932 Code § 403; Civ. P. '22 § 360; Civ. P. '12 § 166; Civ. P. '02 § 138;

1870 (14) § 140.

Cross references.—As to necessity that

suit be prosecuted by real party in interest,

see § 10-207 and the note thereto. As to

necessity of parties being joined when they
are "united in interest,'' see § 10-204 and
note thereto.

Plaintiffs need not be "united in interest."

—The court in Turner v. Clark, 109 S. C.

132, 95 S. E. 334, said that it is to be noted
that this section does not use the phrase
that the plaintiffs must be "united in in-

terest" in the subject of the action or in

the relief demanded, but it says "all par-

ties having an interest" therein, which
means any interest therein. That means
such an interest, legal or equitable, as would
make them proper parties to the action.

Nor need all parties having an interest

be joined.—Under this section an action

may be maintained without joining all par-

ties having an interest. Lamar v. Croft.

73 S. C. 407, 53 S. E. 540. following Mc-
Corkle v. Williams, 43 S. C. 66, 20 S. E.

744.

Action by defrauded stockholders.

—

Where the manager and director of a cor-

poration by means of fraudulent misrep-
resentations as to the financial condition

of the corporation induced the stockhold-
ers to sell their shares for less than their

value, the wrong to them is in the nature
of a joint wrong, and the defrauded stock-

holders may under this section join in an
action to require the manager to account
for the profits made in the transaction.

Black v. Simpson, 94 S. C. 312, 77 S. E.

1023. See also, Roberts v. Johns, 10 S.

C. 101; Hellams v. Switzer. 24 S. C. 39.

Action ex contractu by husband and wife.

—Under this section a husband and wife
may join in an action ex contractu for loss

of baggage, consisting of articles belong-
ing to each. Park v. Southern Ry. Co., 78

S. C. 302, 58 S. E. 931.

Action by wards against guardian.—

A

bill against a guardian by four wards, all

children of the same parents, praying for

an account, the removal of the guardian,

and general relief, is not demurrable on
the ground of multifariousness, Stallings
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v. Barrett, 26 S. C. 474, 2 S. E. 483, fol-

lowed in Lide v. Burn, 141 S. C. 476, 141

S. E. 365.

Joinder of actions on bonds.—Under this

section and § 10-205, three causes of action

of assignees of bonds, given as part pay-

ment of purchase price of land sold in

partition, payment of which was defaulted,

to recover judgment thereon and to fore-

close the mortgage securing the bonds,

were not misjoined in one action, on the
ground that all the plaintiffs were not unit-

ed in interest in each of the bonds. Turner
v. Clark, 109 S. C. 132, 95 S. E. 334.

Cited in Ryder v. Jefferson Hotel Co.,

121 S. C. 72, 113 S. E. 474; Lide v. Burn,
141 S. C. 476, 141 S. E. 365; Sons v. Fed-
eral Land Bank of Columbia, 170 S. C.

548, 171 S. E. 35.

§ 10-203. Who may be defendants.

Any person may be made a defendant who has or claims an interest in the

controversy adverse to the plaintiff or who is a necessary party to a complete

determination or settlement of the questions involved therein. In an action

to recover the possession of real estate the landlord and tenant thereof may
be joined as defendants and any person claiming title or a right of possession to

real estate may be made parties plaintiff or defendant, as the case may require,

to any such actions.

1942 Code § 404; 1932 Code § 404; Civ. P. '22 § 361; Civ. P. '12 § 167; Civ. P. '02 § 139;

1870 (14) § 141.

I. General Consideration.

II. Application of Section.

Cross Reference.

For numerous illustrations of what are actions for the recovery of real property, see

§ 10-124 and the note thereto.

I. GENERAL CONSIDERATION.
All parties having an interest means any

interest therein. Page v. Lewis, 203 S. C.

190, 26 S. E. (2d) 569.

In order that one be made a party de-

fendant to an action, such person must have
an interest in the controversy adverse to

the plaintiff; he must have an interest con-
trary to the claim which is the foundation

of plaintiff's action. Bomar v. Spartan-

burg, 181 S. C. 453, 187 S. E. 921; Medical
Society v. Huger, 185 S. C. 137, 193 S. E.

642.

Section liberally construed.—This section

has been liberally construed for the pur-

pose of bringing before the court all par-

ties who may be necessary to a complete
determination or settlement of all questions

in the action. People's Bank of Hartsville

v. Brvant. 148 S. C. 133, 145 S. E. 692.

In Mordecai v. Canty, 86 S. C. 470, 68
S. E. 1049, it is said: "When jurisdiction

of a subject-matter is conferred upon the

court, the power to bring before it all neces-
sary and proper parties for the determina-
tion of the matter follows as an incident

to the jurisdiction," quoted in Fidelitv Fire

Ins. Co. v. Windham, 134 S. C. 373, 133

S. E. 35.

This section has been liberally construed

for the purpose of bringing before the court
all parties who may be necessary to a com-
plete determination or settlement of all

questions involved in the action, but a
party should not be brought in when do-
ing so has the effect of overriding repeated-
ly declared legal rights and revoking well-

recognized procedure. Simon v. Strock,

209 S. C. 134, 39 S. E. (2d) 209.

Particularly when action relates to fore-

closure of mortgage.— People's Bank of

Hartsville v. Bryant, 148 S. C. 133, 145

S. E. 692.

The title to property, real or personal,

sold under the order of the court of eq-
uity, should be clear and free, not only for

the purpose of giving the purchaser at such
sale good title, but for the further purpose
of making the property bring its real worth
at the sale. It is always better, therefore,

for the court to have before it, in any ac-

tion where the sale of property is sought,
any and all persons who have, or may
claim to have, any interest in the property.

People's Bank of Hartsville v. Bryant, 148

S. C. 133, 145 S. E. 692.

This section is permissive, instead of
being mandatory. Marion County Lum-
ber Corp. v. Whipple, 118 S. C. 90, 110

S. E. 70, approving Murray Drug Co. v.
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Harris, 77 S. C. 410, 57 S. E. 1109; Graham
v. Alliance Ins. Co., 192 S. C. 370, 6 S. E.

(2d) 754.

This section, instead of being mandatory,
is permissive. Persons interested in the

controversy, or necessary to a complete
determination of the action may be made
defendants. Weinberg v. Weinberg, 208
S. C. 157, 37 S. E. (2d) 507.

And bringing in new parties is discre-

tionary with court.—Under this section and
§ 10-219, the power to bring in new parties

is entirely within the discretion of the

circuit judge. Murray Drug Co. v. Harris,

77 S. C. 410, 57 S. E. 1109; Marion County
Lumber Corp. v. Whipple, 118 S. C. 90,

110 S. E. 70; Cleveland v. Spartanburg,
185 S. C. 373, 194 S. E. 128. See also.

Fidelity Fire Ins. Co. v. Windham, 134

S. C. 373. 133 S. E. 35. This is also true

in suits of equity. People's Bank of Harts-
ville v. Bryant, 148 S. C. 133, 145 S. E. 692.

Which means "legal discretion."—The
"discretion'' referred to in the decisions on
this point means "legal discretion," and an
abuse thereof is reviewable. Fidelity Fire

Ins. Co. v. Windham, 134 S. C. 373, 133

S. E. 35.

But only parties affected may complain
of improper exercise thereof.—Where cer-

tain defendants do not complain of an order
retaining them as defendants, other defend-
ants who appeal the cause, are not entitled

to complain that the first-mentioned de-

fendants were so retained. People's Bank
of Hartsville v. Bryant, 148 S. C. 133, 145

S. E. 692.

One who could not be injured by a mis-
joinder of causes of action cannot be heard
to complain thereof. Robinson v. McMas-
ter, 108 S. C. 384, 94 S. E. 879.

When additional parties brought in.

—

Multiplicity of actions will be avoided by
the courts by the bringing in of additional

parties, but, if opposed, only when com-
patible with the preservation to plaintiff

of established rights and procedure.

Fouche v. Royal Indemnity Co. of N. Y.,

212 S. C. 194," 47 S. E. (2d) 209.

Purpos- of section is prevention of multi-

plicity of suits.— In Miller & Barnhardt v.

Gulf & Atlantic Ins. Co., 132 S. C. 78, 129

S. E. 131, it was sought to bring in, as a

party defendant, the sheriff, whose bonds-
man was being sued. The Supreme Court
reversed an order refusing the motion, and
declared: "It occurs to us that every con-

ceivable ground was present to induce the

conclusion that the bringing in of the sheriff

as a party defendant was just, reasonable,

and in line with the policy of the law 'to

prevent a multiplicity of suits and that

there may be a complete and final decree

between all parties interested.' certainly,

'a consummation devoutly to be wished,'

a desirable result." Peurifoy v. Mauldin,
142 S. C. 7. 140 S. E. 253.

Applied in Maxwell v. Epton, 177 S. C.

184, 181 S. E. 16; Graham v. Alliance Ins.

Co., 192 S. C. 370. 6 S. E. (2d) 754; Ep-
worth Orphanage v. Long, 199 S. C. 385,

19 S. E. (2d) 481; Boykin v. Capehart, 205

S. C. 276, 31 S. E. (2d) 506; Bessinger v.

National Surety Corp., 207 S. C. 365, 35

S. E. (2d) 658.

Cited in Sons v. Federal Land Bank of

Columbia, 170 S. C. 548, 171 S. E. 35; Ad-
derton v. .Etna Casualty & Surety Co.,

182 S. C. 465, 189 S. E. 736.

II. APPLICATION OF SECTION.

Suit to settle partnership estate.—Under
this section anyone holding or claiming an
interest in partnership assets is a necessary

party to a suit to settle the partnership

estate. Wagner v. Sanders, 49 S. C. 192,

27 S. E. 68.

Establishment of several liability of

stockholders.— In Parker v. Carolina Sav-
ings Bank. 53 S. C. 583. 31 S. E. 673, the

court held that equity had jurisdiction to

bring in all the stockholders of an insol-

vent bank and establish their several lia-

bilities in one suit.

In a suit to marshal the assets of mutual
insurance companies, and to ascertain the

debts of the companies and the resulting

liabilities of the members, the court has
power under this section to make all the

members of the company parties defendant.

Wetmore v. Scalf, 85 S. C. 285, 67 S. E.

298.

The heir at law or devisee in possession

of the real estate of a deceased debtor has
such an interest in the controversy ad-

verse to the plaintiff creditor under this

section as entitles him to be joined as a

proper party defendant in an action by
such creditor against the personal repre-

sentative. Tolbert v. Roark, 126 S. C. 207,

119 S. E. 571.

Surety may bring in co-surety.—Under
this section a surety is entitled to bring in

as a defendant another surety to which it

alleged misappropriated funds and securi-

ties were delivered as indemnity. Peurifoy

v. Mauldin. 142 S. C. 7, 140 S." E. 253.

Tenant may bring in his co-tenants.

—

Under this section a tenant has the right

to make all his co-tenants parties to an

action to recover possession of his interest

in a tract of land. Whitaker v. Manson,
84 S. C. 29, 65 S. E. 953.

Grantee of co-tenant was necessary party
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in partition proceedings. Ex parte Union
Mfg. & Power Co., 81 S. C. 265, 62 S. E.

259.

But defendant may not bring in other

joint tort-feasors.—Defendant has no right

to bring in as parties defendant joint toi t-

feasors who were not made parties by the

plaintiff. One who is injured by the wrong-
ful act of two or more joint tort-feasors

has the option of bringing an action against

either one or all of them as parties defend-

ant, all being severally liable. Doctor v.

Robert Lee, Inc., 215 S. C. 332, 55 S. E. (2d)

68 (1949).

Since he is entitled to contribution from
them.—Defendant, in the event judgment
was recovered against him, was held en-

titled to contribution or indemnity over

against those who should be brought in,

according to his contention. However, it

is well established that parties are not nec-

essary to a complete determination of a

controversy unless they have rights which
must be ascertained and settled before

rights of parties to the suit can be deter-

mined. Doctor v. Robert Lee, Inc., 215

S. C. 332. 55 S. E. (2d) 68 (1949).

A joint action upon a joint and several

bond, by two obligors, may be brought
against the survivor of them and the ex-

ecutor of the deceased one. Trimmier v.

Thomson, 10 S. C. 164; Susong v. Vaiden,

10 S. C. 247; Wiesenfeld, Stern & Co. v.

Byrd, 17 S. C. 106.

Action for death by wrongful act.— It

was held in Lvtle v. Southern Rv. -Carolina
Division, 152 S. C. 161. 149 S. E. 692, cert,

denied 290 U. S. 645, 54 S. Ct. 63, 78 L. Ed.

560, that in an action by legal representa-

tive for wrongful death of employee for

the benefit of deceased's mother, where
there was no father or children and where
woman married to deceased had deserted

him without cause and eloped with adul-

terer, defendant railroad will be allowed to

have widow of deceased made a party to

avoid possibility of double recovery under
the section and section 10-219.

Personal representatives and grantees of

a decedent are proper parties in action to

marshal his assets and set aside convey-
ances as fraudulent. Sheppard v. Green,
48 S. C. 165, 26 S. E. 224.

Pretermitted children.—The only child of

a testator, born after the making of will

and receiving nothing thereunder, has no
interest in a suit to partition testator's real

estate adverse to the other joint owners.
Weinberg v. Weinberg, 208 S. C. 157, 37

S. E. (2d) 507.

Decrees of foreclosure.—In Bomar v.

Spartanburg, 181 S. C. 453, 187 S. E. 921.

the court took judicial cognizance that it

is the universal practice in decree of fore-

closure to direct that the officer of the

court making the sale in foreclosure shall

pay the taxes due on the property, and that

it is never the custom to make the author-
ity assessing the taxes a party to the action.

In action to foreclose mortgage and re-

cover on note relating to mortgage in-

debtedness, it is not error to retain as de-
fendant the original owner of mortgage
who was plaintiff's assignor, notwithstand-
ing that no affirmative relief could be ob-
tained against her. People's Bank of Harts-
ville v. Bryant, 148 S. C. 133, 145 S. E. 692.

In actions for foreclosure, a party in

possession, claiming title to land, was
properly made a partv defendant. Sale

v. Meggett, 25 S. C. 72.

In Robinson v. McMaster, 108 S. C. 384.

94 S. E. 879, it is held that subsequent
mortgagees or lienors were proper parties

to an action to foreclose a prior mortgage.

Where it was alleged that plaintiff as-

signed a mortgage in trust for her use to

one of the defendants and he conspired
with his father, the other defendant, who
bought the property knowing his son held

the mortgage, to defraud the plaintiff of

the mortgage, foreclosure proceedings
brought by the plaintiff were joint under
this section. McCown v. Williams, 10 F.

Supp. 168.

A surety sued by employer for shortage
of employee who had given surety an in-

demnity agreement binding himself to hold

surety harmless, held entitled to have em-
ployee brought in as party defendant.

Pcarce & Co. v. American Suretv Co., 173

S. C. 77, 174 S. E. 902.

Several sureties made parties to one ac-

tion.— In a suit against a former county
treasurer for an accounting in equity for

breaches of trust and defalcations, occuring

in two terms of office, where the sureties

for the several terms are different sureties,

all the sureties can be made parties to the

one action. Anderson County v. Griffin,

164 S. C. 75, 161 S. E. 875.

Suit to enjoin city from selling prop-
erty.—As to it being unnecessary to join

city council, mayor, commissioners, city

clerk and treasurer in an action against

the city and its tax collector to enjoin

city from selling property for lien, see

Cleveland v. Spartanburg, 185 S. C. 373.

194 S. E. 128.
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§ 10-204. When parties united in interest.

Of the parties to the action those who are united in interest must be joined

as plaintiffs or defendants. But if the consent of any one who should have

been joined as plaintiff cannot be obtained he may be made a defendant, the

reason thereof being stated in the complaint.

1942 Code § 406; 1932 Code § 406; Civ. P. '22 § 362; Civ. P. '12 § 168; Civ. P. '02 § 140;

1870 (14) § 142.

This section is mandatory. Murray Quoted in Phillips v. Clifton Mfg. Co.,

Drug Co. v. Harris, 77 S. C. 410, 57 S. E. 204 S. C. 496, 30 S. E. (2d) 146.

1109.

§ 10-205. One or more may sue or defend for all.

When the question is one of a common or general interest to many persons

or when the parties are very numerous and it may be impracticable to bring

them all before the court, one or more may sue or defend for the benefit of the

whole.

1942 Code § 406; 1932 Code § 406; Civ. P. '22 § 362; Civ. P. '12 § 16S; Civ. P. '02 § 140;

1870 (14) § 142.

I. General Consideration.

II. Application of Section.

I. GENERAL CONSIDERATION.
Scope of section.—Analysis of this sec-

tion shows that it provides that one or

more persons may sue for the benefit of

the whole in either of two separate condi-

tions: First, when the question in the cause

is one of common or general interest to

many persons; or, second, where the par-

ties are united in interest, but are very
numerous, and it may be impracticable to

bring them all before the court. Whitaker
v. Manson, 84 S. C. 29, 65 S. E. 953.

Where the question to be decided is one
of common or general interest, to a num-
ber of persons, the action may be brought
by or against one for all the others, even
though the parties are not so numerous
that it would be impracticable to join them
all as actual plaintiffs or defendants; but,

on the other hand, when the parties are so

very numerous that it is impracticable to

bring them all into court, one may sue or

be sued for all the others, even though they
have no common or general interest in the

questions at issue; and the necessary facts

to bring the case within one or the other

of these conditions must be averred. Faber
v Faber. 76 S. C. 156, 56 S. E. 677.

Purpose of section.—The design of this

section was to provide a mode of obtaining

a complete determination of the rights of

the parties in cases where the number is so

great as to make it impracticable to bring

them all in by actual service. Whitaker v.

Manson, 84 S. C. 29, 65 S. E. 953. See also.

Stemmermann v. Lilienthal, 54 S. C. 440,

32 S. E. 535.

Reason underlying the section.—Where
the parties interested in the suit are num-
erous, their rights and liabilites are so

subject to change and fluctuations, by
death or otherwise, that it would not be
possible without very great inconvenience
to make all of them parties, and would
oftentimes prevent the prosecution of the

suit to a hearing. For convenience, there-

fore, and to prevent a failure of justice,

a court of equity permits a portion of the

parties in interest to represent the entire

body, and the decree binds all of them
the same as if all were before the court.

Faber v. Faber, 76 S. C. 156, 56 S. E. 677;
Smith v. Swormstedt, 16 How. (57 U. S.)

288, 14 L. Ed. 942; Evans v. Creech, 1S7

S. C. 371, 197 S. E. 365.

Section applies at law and in equity.

—

This provison applies to legal as well as

equitable action; but does not abolish en-

tirely the common law requirements in

legal actions for torts. Hellams v. Swit-
zer, 24 S. C. 39; Hines v. Jarrett, 26 S. C.

480, 2 S. E. 393.

Discretion of court.—How far such per-

sons should be made parties to the suit de-
pends largely upon the discretion of the

court, considering, on the one hand, the
difficulty and expense of joining them,
and, on the other, the paramount impor-
tance of having such a representative of

the interests concerned as may enable the

question at issue to be fairly tried. Faber
v. Faber, 76 S. C. 156, 56 S. E. 677.

Authority of plaintiff to sue for others
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need not be alleged.—Where several mem-
bers of a voluntary beneficial association

sue for themselves and the other members
to recover property of the association, the

complaint need not allege the authority of

plaintiffs to sue. Stemmermann v. Lilien-

thal, 54 S. C. 440, 32 S. E. 535.

Unity of interest i" necessary for rule to

apply.—The parties thus represented by
the plaintiff or defendant may not be in

privity with each other, but there must be

some bond of connection which unites them
all with the question at issue in the action.

The test would be to suppose an action in

which all the numerous persons were actual-

ly made plaintiffs or defendants, and if it

could be maintained in that form, then one
might sue or be sued on behalf of the

others; but, if such an actual joinder would
be improper, then the suit by or against

one as a representative would be improper,

notwithstanding the permission contained
in this section of the statute. Faber v.

Faber, 76 S. C. 156, 56 S. E. 677.

One who asserts distinct claim, peculiar

to himself, cannot join other creditors or

claimants with him. Warren v. Raymond,
17 S. C. 163.

A person is not "united in interest" with-

in the meaning of this section and does not

have to be made a party defendant in an
action relating to the sale of mercantile

stocks in bulk, brought by creditors against

the purchaser and seller to recover the

goods at their value, unless it appear that

he contributed to the capital stock, or has
participated in the profits of the firm, or

that there was a mutual agency between
him and another in the conduct of the

business. Murray Drug Co. v. Harris, 77

S. C. 410, 57 S. E. 1109.

When res judicata applies.—Where an
action is brought by one taxpayer in behalf

of all, and later another taxpayer institutes

an action in behalf of all taxpayers, there

is identity of parties within the rule of res

judicata, in view of the instant section.

Davis v. West Greenville, 147 S. C. 448,

145 S. E. 195.

If the identity of the parties and the

identity of the causes of action have been
established, the former adjudication is con-

clusive, not only of the precise issues raised

and determined, but of such as might have
been raised affecting the main issue. Davis
v. West Greenville, 147 S. C. 44S, 145 S. E.

193; quoting Johnston-Crews Co. v. Folk,

118 S. C. 470, 111 S. E. 15.

It is clear that the language of this sec-

tion contemplated cases where the results of

such an action would affect, finally and
conclusively, a larger number of persons

than those who are immediate parties, for

the object of the section was to enable

some of a class to act in a manner con-

clusive to others of the same class, by
representing them. It would follow that

when plaintiffs, or realtors standing in the

place of plaintiffs representing a class of

persons, bring an action based on such
class rights and are defeated in such action

on the merits, no subsequent action can be
effectually brought by the same parties or

by other parties of the class thus repre-

sented. Evans v. Creech, 187 S. C. 371,

197 S. E. 365.

Infant remaindermen who are not made
parties are not bound by the judgment.
Mitchell v. Cleveland, 76 S. C. 432, 57 S.

E. 33. But the judgment ir binding on all

parties who stand out. State v. Chester &
Lenoir R. Co., 13 S. C. 290.

Applied in Hernlen v. Vandiver, 145 S.

C. 412, 143 S. E. 222; Faile v. Clvburn.
169 S. C. 355, 168 S. E. 732; Powell v.

Gary, 200 S. C. 154, 20 S. E. (2d) 391 ; Ex
parte Rowley, 200 S. C. 174, 20 S. E. (2d)

383.

Cited in Sons v. Federal Land Bank of

Columbia, 170 S. C. 548, 171 S. E. 35.

II. APPLICATION OF SECTION.

Members of voluntary beneficial associa-

tion.—Under this section a few members
of a voluntary beneficial association, the

membership of which is over 200, may sue

for themselves and all the other members,
on the treasurer's bond, to recover the

amount of a defalcation. Stemmermann
v. Lilienthal, 54 S. C. 440, 32 S. E. 535.

Joinder of assignee in enforcement of

mortgages.—Under this section, the as-

signees of bonds and mortgages given in

part payment of land sold in partition, may
join in the enforcement of such bonds and
mortgages after payment has been de-

faulted, and such joinder will not constitute

a misjoinder of actions. Turner v. Clark,

109 S. C. 132, 95 S. E. 334.

One legatee may defend for all.—This
section authorizes the interests of the re-

mote residuary legatees when the class

consists of numerous persons, some within

the jurisdiction of the court and some with-

out, to be adjudicated in an action against

them by making one member of the class

a party defendant to represent the class.

Faber v. Faber, 76 S. C. 156, 56 S. E. 677.

See also, as to remaindermen not in esse,

Bernard v. Bernard, 79 S. C. 364, 60 S. E.

700; Hunt v. Gower, 80 S. C. 80, 61 S. E.

218.

One co-tenant may sue for himself and
his co-tenants.—Under this section one co-
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tenant may sue for himself and in behalf

of the other co-tenants deriving- title from
the common source, where it is impracti-

cable to bring them all before the court

because of their number. Whitaker v.

Manson, 84 S. C. 29, 65 S. E. 953.

It was held in the case of Bannister v.

Eull, 16 S. C. 220, that the words "one or

more to sue for the benefit of others," do
not apply to co-tenants, but were mani-
festly intended for creditors of an insol-

vent estate, and cases of that character,

where the interest is in common. Co-ten-
ants may be said, in one sense, to have a

common interest. They have interests in

the same property while it remains un-

divided, but such interests are distinct.

Each has a right to the extent of his share.

Wilson v. Kelly, 35 S. C. 483, 9 S. E. 523.

The Whitaker case discussed fully the

ruling made in the Bannister case, and held

that it did not conflict with the Whitaker
decision. The question before the court in

the Bannister case was whether the instant

section forbade one tenant in common to

sue to recover possession of his interest

in the land unless he joined all the co-

tenants as plaintiffs. The court in the

Whitaker case said that the only point de-

cided in the Bannister case was that co-

tenants have no common or general in-

terest as making all of them necessary

parties to a suit instituted by any one or

more for the recovery of land. The Ban-
nister case does not decide that tenants

in common do not fall under this section.

Neither is the case of Wilson v. Kelly, 30

S. C. 483. 9 S. E. 623, authority for" that

proposition.—Ed. Note.

Action against receiver and single stock-

holder of insolvent bank.—An action by
single creditor against receiver and stock-

holder of an insolvent bank for his debt

is defective for want of parties; it should
be brought by plaintiff on behalf of him-
self and other creditors. Terry v. Calnan,

4 S. C. 508. And it should be against all

the stockholders, and not one alone. Terry
v. Martin, 10 S. C. 263.

Proceeding by an heir to adjust advance-
ment to distributees.—An action by one of

the heirs and distributees of a decedent
against the others, brought to effect a sale

of the land in lieu of a partition in specie,

to adjust advancements to distributees, and
to settle administration accounts, is not

a suit within the meaning of this section,

and therefore plaintiff's attorney cannot be
compensated out o" the common fund,

though his services have inured to the bene-
fit of all. Wilson v. Kellv, 30 S. C. 483.

9 S. E. 523.

Proceeding on behalf of all heirs.

—

Where plaintiffs claimed to be proceeding
under this section on behalf of all of the

heirs of one person it was held that it was
clearly incumbent on them to set out in

their complaint the names and ages of such
heirs-at-law. Wilson v. Gibbes Machinery
Co., 189 S. C. 426, 1 S. E. (2d) 490.

This section was held inapplicable in

Earle v. Webb, 182 S. C. 175, 188 S. E.

798, where the court found that the parties.

in one sense, had a common interest, but,

according to the decided cases, were not as

against a stranger, united in interest in the

sense of this section of the Code.

§ 10-206. One action against different parties to bills, notes, etc.

Persons severally liable upon the same obligation or instrument, including

the parties to bills of exchange and promissory notes, may all, or any of them,

lie included in the same action at the option of the plaintiff.

1942 Code § 407; 1932 Code § 407; Civ. P. '22 § 363; Civ. P. '12 § 169; Civ. P. '02 § 141;

1870 (14) § 143.

Section tends to prevent multiplicity of

suits.—The court in Georgian Co. v. Brit-

ton, 141 S. C. 136, 139 S. E. 217, constru-

ing this section, said that the present policy

of the courts of this State is, and should
be, against a multiplicity of actions.

Holder need not sue endorser and maker
of note together. Folk v. Felder, 168 S. C.

103. 167 S. E. 27.

Guarantor and principal debtor may be
sued together.—Under this section an ab-

solute guarantor and the principal debtor,

either of whom may be sued first, may at

the option of the plaintiff be sued together.

[ISC Code]—38 593

Georgian Co. v. Britton, 141 S. C. 136, 139

S. E. 217.

Where the liability on a bond is joint and
several, all who are liable may be joined,

or one or more or any number less than
all may be sued, at the option of the plain-

tiff. Cohen v. Maryland Casualty Co., 4 F.

(2d) 564; McAlister v. Fidelity & Deposit
Co., 37 F. Supp. 956.

Applied in Trimmier v. Thomson, 10 S.

C. 164; South Carolina Pub. Ser. Authority
v. New York Casualty Co., 74 F. Supp. 840.

Cited in McCrae v. Spires, 121 S. C. 147,

113 S. E. 583.
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§ 10-207. Party in interest to sue; action by grantee of land held adversely.

Every action must be prosecuted in the name of the real party in interest

except as otherwise provided in § 10-208. This section shall not be deemed to

authorize the assignment of a thing in action not arising out of contract. But

an action may be maintained by a grantee of land in the name of the grantor

or his heirs or legal representatives when the grant is void by reason of the

actual possession of a person claiming under a title adverse to that of the

grantor at the time of the delivery of the grant and the plaintiff shall be al-

lowed to prove the facts to bring the case within this provision.

1942 Code § 397; 1932 Code § 397; Civ. P. '22 § 354; Civ. P. '12 § 160; Civ. P. '02 § 132;

1870 (14) § 134.

I. General Consideration.

II. Illustrations of Real Party in Interest.

I. GENERAL CONSIDERATION.
In general.—This section does little more

than give expression to the general prin-

ciple long established, that all persons in-

terested in the subject matter of the suit

should be made parties. Cathcart v. Sug-
enheimer, 18 S. C. 123, 131.

This section is to be read in connection
with § 10-208. Billings v. Williamson, 6

S. C. 119; Carroll v. Still, 13 S. C. 430.

The effect of these two sections, when
construed together, is the same as if the

statutory provision read as follows: "Either
the real party in interest or the party
with whom a contract is made for another
may institute an action on such contract."

Johnson v. Dawkins. 20 S. C. 528. See
also, Barnwell v. Marion, 54 S. C. 223, 32
S. E. 313.

And this section is limited by § 10-208.

—

The provisions of this section, providing
that every action must be prosecuted in the
name of the real party in interest, are ex-
pressly limited by the provision in § 10-208

that a trustee of an express trust may sue
without joining with him the person for

whose benefit the action is prosecuted.
Phillips v. Clifton Mfg. Co., 204 S. C. 496,

30 S. E. (2d) 146.

Suit must be brought and continued by
real party in interest.—This section not
only prohibits the bringing of an action by
one not the real party in interest, but pro-
hibits its further prosecution by a plaintiff

after his interest has been extinguished.
Matthews v. Cantey, 48 S. C. 5S8, 26 S. E.
894, applying this rule in an action by a

pledgee of a note and mortgage, where the
debt was paid in full after the commence-
ment of the action.

The word "prosecuted" used in this sec-

tion implies that the suit must be brought
and continued in the name of the real party
in interest, except as provided in § 10-208.

Matthews v. Cantey, 48 S.C. 588, 26 S. E.
894.

Otherwise the court is without jurisdic-

tion.—Unless the real party in interest in-

stitutes the suit and is before the court, the

court is without jurisdiction. Hodges v.

Lake Summit Co., 155 S. C. 436, 152 S. E.

658; Wilson v. Gibbes Machinery Co., 189

S. C. 426. 1 S. E. (2d) 490.

Allegation in defendant's answer that

plaintiff was not real party in interest is

relevant and not redundant, and should not

be stricken on plaintiff's motion. Lucas v.

Garrett, 20S S. C. 292, 38 S. E. (2d) 18.

The pledgee of a note, after the debt for

which the note was held in pledge is paid,

is only a nominal party and cannot, under
this section institute suit upon the note.

Hodges v. Lake Summit Co., 155 S. C. 436,

152 S. E. 658.

And plaintiff must show that he is the

real party in interest.—A party instituting

an action must be able to show that he is

the real party in interest within the mean-
ing of this section, or that he falls within

the exception mentioned in § 10-208. Sulli-

van v. Hellams, 6 S. C. 184; Wilson v.

Gibbes Machinery Co., 189 S. C. 426, 1

S. E. (2d) 490.

Collusive assignments are prohibited.

—

This section prohibits the assignment to a

resident trustee of a foreign note, which
assignment is made for the sole purpose of

evading the laws of the foreign state (stat-

ute of limitations in the case cited below).
In such case the assignee cannot be con-
sidered the real party in interest and he
cannot institute suit. Hodges v. Lake Sum-
mit Co., 155 S. C. 436, 152 S. E. 658.

Proper method of raising question.—The
proper method of taking advantage of the

fact that the plaintiff is not the real party

in interest is by demurrer. Sullivan v.

Hellams, 6 S. C. 184; State v. Moses. 18

S. C. 366.

Amendment to show trustee capacity of

plaintiff.—Where the court grants a non-
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suit for defect of parties plaintiff it is prop-
er to refuse to allow the plaintiff to amend
so as to make the plaintiff trustee for the

absent parties, where there is no evidence

that the plaintiff was in fact trustee for

such parties. Williams v. Working Benev-
olent, etc., Lodge, 109 S. C. 233, 95 S. E.

517.

Assignee of tort claim may sometimes
sue.— In Bultman v. Atlantic Coast Line

R. Co., 103 S. C. 512, 88 S. E. 279, the

court said that in spite of the prohibition

in this section against the assignment of a

thing in action not arising out of contract,

this section must be considered modified

by § 10-209 which provides for the survival

of causes of action. The court further held

that in view of § 10-209, a right of action

against a railroad company, for firing prem-
ises, may be assigned notwithstanding the

provisions of the instant section.

Stated in Dawson v. Southern Ry. Co.,

196 S. C. 34, 11 S. E. (2d) 453.

II. ILLUSTRATIONS OF REAL
PARTY IN INTEREST.

Suit to enforce right of subrogation of

insurance company.—Where an insurance

company pays a loss under a policy, and
becomes subrogated to the rights of the

insured against the person whose tortious

act gave rise to the loss, the proper mode
of enforcing such right of subrogation is

by an action in the name of the assured for

the benefit of the insurance company. Mo-
bile Ins. Co. v. Columbia & G. R. Co.. 41

S. C. 40S, 19 S. E. 858. And there is noth-

ing in this section to prevent this mode
of enforcing the right. People's Oil it Fer-

tilizer Co. v. Charleston, etc., Rv. Co. 83

S. C. 530, 65 S. E. 733.

The insurance company, for whom the

legal title to the cause of action is held in

trust, may, however, be joined as a party

to the suit. In either case the court will

guard the defendant from liability to be
subjected to pay the same loss twice. Peo-

ple's Oil & Fertilizer Co. v. Charleston,

etc., Ry. Co., 83 S. C. 530, 6S S. E. 733.

When insurer not real party in interest.

—When a loss exceeds the amount of the

insurance paid by the insurer, the insurer

is not the real party in interest so as to

permit it to sue in its own name to secure

reimbursement for the amount paid by it

to the insured. Pringle v. Atlantic Coast
Line Ry. Co., 212 S. C. 303, 47 S. E. (2d)

722.

For case holding that a receiver of an in-

surance company was not a real party in

interest to sue on claims of policy holders.

such holders having not given the receiver
permission to sue, see Killingsworth v.

Pyramid Life Ins. Co., 183 S. C. 469, 191

S. E. 342.

Suit on administrator's bond.—This sec-

tion does not prevent a probate judge and
the heirs of a deceased person from join-

ing as co-plaintiffs in a suit on an admin-
istrator's bond. McCorkle v. Williams, 43
S. C. 66, 20 S. E. 744. But the distribu-

tees themselves may maintain an action on
the bond without joining the probate judge
as a party plaintiff. Kaminer v. Hope, 9

S. C. 253.

The bond in such case is not made for

the benefit of the probate judge but he is

the custodian and trustee of the persons
for whose benefit the bond was given, and
he falls within the exception stated in § 10-

208. Johnson v. Dawkins. 20 S. C. 528.

Suit on bond is properly instituted by
beneficiary.—Suit may be instituted on a
bond by the person for whose benefit such
bond was given, as such person is the real

party in interest, within the meaning of

this section, even though the bond does
not expressly name the obligee. General
Motors Accept. Corp. v. Hutto, 136 S. C.

207. 134 S. E. 232.

Or legal title holder.—A mortgage given
to secure the redemption of certain bonds
issued by the mortgagor is properly sued
upon by and in the name of the obligee

of the bonds secured by the mortgage, who
is the legal owner and holder thereof. City

Council of Charleston v. Caulfield, 19 S. C.
201.

Holder of one of eight bonds secured by
mortgage had legal capacity to maintain
foreclosure action without having title to

mortgage. Hibbett v. Charleston Heights
Co., 163 S. C. 327. 161 S. E. 499.

Fraudulent assignment of bond and mort-
gage.—Where evidence established that

assignment of bond and mortgage was
fraudulent, the court held that the assignee

was not a real party in interest and could

not maintain action thereon. Tunkle v.

Padgett, 160 S. C. 274, 158 S. E. 693.

Tort action by wife against husband.

—

LTnder this section and § 10-216 a wife may
maintain an action in tort against her hus-

band for willfully beating her. Prosser v.

Prosser, 114 S. C. 45, 102 S. E. 787.

Suit on note for benefit of another.

—

This section prohibits the payee of a sealed

note from maintaining an action thereon,

where he sues for the benefit of another.

Sullivan v. Hellams, 6 S. C. 184.

An action for the benefit of another
could have been maintained prior to this

section, under the Act of 1798, commonly
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called the Statute of Ann, which was re-

pealed when this section was adopted. Sul-

livan v. Hellams, 6 S. C. 184.

Suits on official bonds.—The party ag-

grieved by the misconduct of a public offi-

cer may maintain an action, under this sec-

tion as the real party in interest, on the

official bond of such officer. Greenville

County v. Runion, 9 S. C. 1 (the county
in this case being the aggrieved party).

In State v. Moses, 18 S. C. 366, the court

said that it would seem that an action on
the official bond of a clerk of court may
be brought in the name of the State alone.

Enforcement of rights of county.—If a

county has a cause of action for an injury

sustained, which should be enforced for

the protection of its citizens or taxpayers,

and its governing board unjustifiably re-

fuses to assert such cause of action, any
citizen, because of his indirect interest, may
sue, in behalf of himself and others similar-

ly situated, the person against whom the

cause of action exists, and thereby enforce

the rights of the county. Ex parte Hart,

190 S. C. 473, 2 S. E. (2d) 52, cert, denied

308 U. S. 569, 60 S. Ct. 82, 84 L. Ed. 477.

Guardian assignee of bond.—Under this

and § 10-208, a guardian who is the as-

signee of a bond made payable to a cer-

tain trustee or his assigns may sue on it

without joining his wards. Barnwell v.

Marion, 54 S. C. 223, 32 S. E. 313.

Suit by committee.—Where equitable re-

lief is sought in the court of chancery, it

seems that the committee may sue alone
and without using the name of the lunatic

as a party plaintiff, and that the judgment
will be as binding upon the lunatic's es-

tate as if he were personally present. Cath-
cart v. Sugenheimer, 18 S. C. 123.

Action at law by committee.—An action

at law for the recovery of the property of

a lunatic or damages for its detention, must
be brought in the name of the lunatic by
his committee. Cathcart v. Sugenheimer,
18 S. C. 123.

Proceedings on behalf of all the heirs.

—

Where plaintiffs claimed to be proceeding
under § 10-205 on behalf of all of the heirs

of one person it was held that it was clear-

ly incumbent on them to set out in their

complaint the names and ages of such heirs-

at-law. Wilson v. Gibbes Machinery Co.,

189 S. C. 426, 1 S. E. (2d) 490.

§ 10-208. Actions by executor, trustee, etc.

An executor or administrator, a trustee of an express trust or a person ex-

pressly authorized by statute may sue without joining with him the person for

whose benefit the action is prosecuted. A trustee of an express trust, within

the meaning of this section, shall be construed to include a person with whom
or in whose name a contract is made for the benefit of another.

1942 Code § 399; 1932 Code § 399; Civ. P. '22 § 356; Civ. P. '12 § 162; Civ. P. '02 § 134;

1870 (14) § 136.

Effect of section when construed with

§ 10-207.—The effect of this section, when
construed with § 10-207, is that either the

real party in interest or the party with
whom a contract is made for another may
institute an action on such contract. Barn-
well v. Marion, 54 S. C. 223, 32 S. E. 313.

The instant section is only a modification

of the rule embodied in § 10-207. Williams
v. Working Benevolent, etc., Lodge, 109

S. C. 233, 95 S. E. 517.

In Sullivan v. Hellams, 6 S. C. 184. it

was held that a party instituting an action

must be able to show that he is the real

party in interest within the meaning of

§ 10-207 or that he falls within the excep-
tions mentioned in this section. Wilson v.

Gibbes Machinery Co., 189 S. C. 426, 1 S.

E. (2d) 490.

The provisions of § 10-207, providing
that every action must be prosecuted in the

name of the real party in interest, are ex-

pressly limited by the provision in this sec-

tion that a trustee of an express trust may
sue without joining with him the person

for whose benefit the action is prosecuted.

Phillips v. Clifton Mfg. Co., 204 S. C. 496,

30 S. E. (2d) 146.

Real party in interest necessary to juris-

diction of court.— In Hodges v. Lake Sum-
mit Co., 155 S. C. 436, 152 S. E. 658 it

was held that unless the real party in in-

terest institutes the suit and is before the

court, the court is without jurisdiction.

Wilson v. Gibbes Machinery Co., 189 S. C.

426, 1. S. E. (2d) 490.

Averment in complaint.— In view of this

section a complaint should aver for whose
benefit the action is brought. Copcland v.

Southern Ry. Co., 76 S. C. 476, 57 S. E.

535.

When amendment making trustee a par-

ty is allowable.— In Williams v. Working
Benevolent, etc., Lodge, 109 S. C. 233, 95
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S. E. 517, it was held that an amendment
should not be allowed when the effect there-

of would be to make a party the trustee

of other persons, when there is no evidence
that such party is in fact the trustee of

such persons.

In view of this section, the amendment
of a complaint by adding a party plaintiff,

though error, is harmless, where the orig-

inal plaintiff stood in the position of a trus-

tee of an express trust to the person who
was added as a plaintiff. Cousar v. Heath,
etc., Co., 80 S. C. 466, 61 S. E. 973.

In an action against a cotton broker to

recover margins paid to such broker to

cover losses on a contract for the future

delivery of cotton, the evidence was con-
sidered, and, was held sufficient to show
that plaintiff was a "trustee of an express
trust," within the meaning of this section.

Cousar v. Heath, etc., Co., 80 S. C. 466, 61

S. E. 973.

When refusal to require amendment is

harmless error.—The refusal to require

plaintiff to amend his complaint so as to

set forth facts showing for whose benefit

the action is brought is harmless error

where under defendant's general denial,

the plaintiff proved for whom h" was trus-

tee, and the nature of his trust. Copeland
v. Southern Ry. Co., 76 S. C. 476, 57 S. E.
535.

It is no defense to an action on a note
that the proceeds belong to the plaintiff as

a trustee, since this section entitles him to

sue without joining the beneficiary. Wat-
ford v. Windham, 64 S. C. 509, 42 S. E.

597.

Guardian may sue without joining ward.
—Under this section a guardian who is the
assignee of a bond made payable to a cer-

tain trustee or his assigns may sue on it

without joining his wards. Barnwell v.

Marion, 54 S. C. 223, 32 S. E. 313, recon-
ciling the early cases, Moore v. Hood, 9

Rich. (30 S. C. Eq.) 311 and Long v. Cason,
4 Rich. (25 S. C. Eq.) 60.

Under this section a judge of probate
may sue on a guardian's bond without join-

ing the wards as parties. Smith v. Moore,
109 S. C. 196, 95 S. E. 351.

This section does not prevent a probate
judge and the heirs of a deceased person
from joining as co-plaintiffs in a suit on
an administrator's bond. McCorkle v. Wil-
liams, 43 S. C. 66, 20 S. E. 744. But the

distributees themselves may maintain an
action on the bond without joining the

probate judge as a party plaintiff. Kami-
ner v. Hope, 9 S. C. 253.

Liquidating trustee of insolvent bank.

—

A director's action as liquidating trustee

against a co-director for malfeasance is

properly brought in the name of such di-

rector as liquidating trustee, rather than
in the name of the corporation, in view
of this section. The corporation is not a
necessary party to such action, nor need
the director who is sued individually for

malfeasance, be joined as a party plaintiff

in his capacity as liquidating trustee. Peo-
ples v. Hornik, 149 S. C. 40, 146 S. E. 680.

Substituted trustee may sue for undis-

closed beneficiary.—Where defendant en-

tered contract of guaranty with trust com-
pany as trustee, but name of beneficiary of

trust was undisclosed, the beneficiary being
whoever might own bond secured by mort-
gage, the plaintiff, as substituted trustee,

is entitled to bring suit on guaranty in fore-

closure proceedings under this section,

since he represents owner of bond secured
by mortgage sought to be foreclosed. Mul-
lally v. Garner Realty Co., 154 S. C. 401,

151 S. E. 571.

A commissioner in equity may sue in his

own name, under this section, on a bond
given to him for the benefit of others, al-

though the bond has been turned over to

his successor, the clerk of the court, al-

though it probably is better practice to let

the clerk in such case institute the suit.

Billings v. Williamson, 6 S. C. 119. See
also, Daniels v. Moses, 12 S. C. 130; Clark
v. Smith, 13 S. C. 585.

Suits based upon standard mortgagee
clause.—Under this section a mortgagor,
on the refusal of the mortgagee to pro-

ceed against the insurer under the stand-
ard mortgage clause in a policy, has the

right to bring an action against the mort-
gagee and the insurer to compel collection

and application on the mortgage. Walker
v. Queen Ins. Co., 136 S. C. 144, 134 S. E.

263, and cases cited.

Suit by administrator on note belonging
to estate.—Where a decree showed that

there was a final settlement of an estate,

and that a note executed in favor of de-

cedent belonged to the heirs, but a sub-

sequent order showed that such settlement

was not agreed upon by one certain heir,

to whom leave was granted to meet the

administrators before the court and correct

errors in the former settlement, the ad-

ministrators may sue on said note for the

benefit of those interest J, in view of this

section, since under such circumstances, it

is not shown that the administrators have
lost their interest in the note or their right

to collect it. Hill v. Hill, 51 S. C. 134, 28

S. E. 309.

An action on a sealed note, payable to

an administrator, may be instituted by the
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administrator, even though such note has

been assigned, such suit being for the bene-
fit of the assignee. Carroll v. Still, 13 S.

C. 430.

Suit in equity by committee.—A suit by
a committee of a lunatic against the exec-

utors of the deceased committee for an ac-

count of profits is a suit by a trustee to

recover profits due his cestui que trust, and
may be maintained by the committee with-

out joining the lunatic as a party. Ashley
v. Ilolman, 15 S. C. 97. See also, Cathcart
v. Sugenheimer, 18 S. C. 123.

Action for amounts due State by hirer of

convicts.—The superintendent of the peni-

tentiary may sue in his own name for the

amounts due the State by a hirer of con-

victs, on account of the loss of those who
were permitted to escape. Lipscomb v. See-

gers, 19 S. C. 425.

Action for price of lumber.—Under this

section the seller of lumber can maintain an
action for the price without joining with

him others among whom he had divided the

order to supply the lumber, under a cus-

tom of the trade by which the seller was
not required to pay such others unless he
was able to collect. Folley & Co. v. Smith,
103 S. C. 445, 88 S. E. 24.

Suit by trustee to compel compliance
with bid.—Where trustees held legal title to

a lot, and as such represented the cestuis

que trustent, the latter w-ere not necessary
parties to an action to compel the success-
ful bidder at a judicial sale of the land to
comply with his bid. Wells v. Coursey,
197 S. C. 483, 15 S. E. (2d) 752.

Suits against trustee.—A stranger to a

trust may sue the trustee without joining
the beneficiaries. Price v. Krasnoff, 60 S.

C. 172, 38 S. E. 413.

Applied in Buist v. Fitzsimons, 44 S. C.

130, 21 S. E. 610; Lucas v. Garrett, 208
S. C. 292, 38 S. E. (2d) 18.

Quoted in Greenwood Cotton Mill v.

Pace, 172 S. C. 531, 174 S. E. 473.

Cited in Palmetto Bank & Trust Co. v.

McCown-Clark Co., 143 S. C. 98, 141 S. E.

155; Matthews v. Cantey, 4S S. C. 588, 26
S. E. 894.

§ 10-209. Survival of right of action.

Causes of action for and in respect to any and all injuries and trespasses to

and upon real estate and any and all injuries to the person or to personal prop-

erty shall survive both to and against the personal or real representative, as

the case may be, of a deceased person and the legal representative of an in-

solvent person or a defunct or insolvent corporation, any law or rule to the

contrary notwithstanding.

1942 Code § 419; 1932 Code § 419; Civ. P. '22 § 375; Civ C. '12 § 3963; Civ. C. '02 § 2859;

R. S. 2323; 1892 (21) 18; 1905 (24) 945.

Cross references.—As to actions for death
by wrongful act, see §§ 10-1951 and 10-1952

and notes thereto. As to the survival of

actions for death due to defects in high-
way, street or bridge, see § 3S-922 and notes
thereto.

General rule of construction.—Though
this section, as a remedial statute, should
be construed liberally, the court must re-

sort to the actual words used in the stat-

ute, to effectuate the intent of the legis-

lature rather than its own conception of

right. Claussen v. Brothers, 148 S. C. 1,

145 S. E. 539.

This section should be liberally con-
strued. Allen v. Union Oil & Mfg. Co.,

59 S. C. 571, 38 S. E. 2/4.

When cause of action survives.—Under
this section, there are but two instances

wherein a cause of action survives: (1)

for and in respect to any and all injuries

and trespasses to and upon real estate, and
(2) any and all injuries to the person or

to personal property. Mattison v. Palmet-
to State Life Ins. " Co., 197 S. C. 256, 15

S. E. (2d) 117.

This section merely adds to, but doss not
curtail those causes of action which survive

at common law. Page v. Lewis, 203 S. C.

190, 26 S. E. (2d) 569.

Question of abatement for lower court.

—

The question of whether or not an action

has abated is for the court of common
pleas. Ex parte Conrad, 75 S. C. 1, 54 S.

E. 799.

Question of survival is raised by demur-
rer or answer.—The question as to whether
a right of action for trespass on real es-

tate survives to the personal or real repre-

sentative should be made either by demur-
rer or answer. Voyles v. Postal Tel. Cable
Co.. 78 S. C. 430, 59 S. E. 68.

But objection may net be raised by oral

demurrer.—Under § 10-642, as to when the

defendant may file demurrers, the defend-
ant may not raise the objection that an ac-
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tion does not survive under this section by
an oral demurrer at the trial. Duke v.

Postal Telegraph Cable Co., 71 S. C. 95,

50 S. E. 675.

The heirs at law are the real represent-

atives. Duke v. Postal Telegraph Cable

Co., 71 S. C. 95, 50 S. E. 675.

An action for trespass on real estate in

erecting a telegraph line survives to the

heir at law. Duke v. Postal Telegraph
Cable Co., 71 S. C. 95, 50 S. E. 675.

Action for death does not survive against

defendant's administrator.—Under the pro-

visions of this section an action for wrong-
ful death will not survive against the de-

fendant's administrator. Claussen v. Broth-
ers, 148 S. C. 1, 145 S. E. 539.

But action for tort survives. Cathcart

v. Matthews, 105 S. C. 329, 89 S. E. 1021;

McWhirter v. Otis Elevator Co., 40 F.

Supp. 11.

And the administrator sues for damages
to deceased.— In an action by an adminis-
trator for the tort causing his decedent's

death, surviving under this section, the ad-

ministrator sues to recover the damages
sustained by the deceased and not those

sustained by the survivors. Bennett v.

Spartanburg Rv., Gas & Elec. Co., 97 S.

C. 27, 81 S. E. 189.

The widow of deceased and a beneficiary

of his estate is not estopped by a verdict

for the defendant in a survival action under
this section in her suit for damages to her

separate property which was injured by the

identical contended act of negligence.

Gleaton v. Southern Ry. Co., 212 S. C. 186,

46 S. E. (2d) 879.

Deceased must have consciously suffered.

—Unless the deceased consciously suffered

there can be no recovery under this sec-

tion. Croft v. Hall, 208 S. C. 187, 37 S. E.

(2d) 537.

In an action brought under this section

deceased was injured in taxicab accident

and was more or less unconscious until she

died a day later; as there was more than

a scintilla of evidence tending to prove that

she consciously suffered it was in the prov-

ince of the jury to pass on it. Croft v.

Hall, 208 S. C 187, 37 S. E. (2d) 537.

Action against county for pain and suf-

fering.—There is no cause of action for

damages for pain and suffering accruing to

the intestate and surviving to his personal

representatives by the terms of this section

against a county of this State. Chewning

v. Clarendon Countv, 16S S. C. 351, 167
S. E. 555.

Actions for death and for tort may not
be joined.—Under the section an action for
tort, surviving against a wrongdoer, may
not be joined with an action for wrongful
death, for which he is also liable. Bennett
v. Spartanburg Ry., Gas & Elec. Co., 97
S. C. 27, 81 S. E. 189.

Assignment of action against railroad.

—

This section authorizes the assignment of

a right of action existing under §58-1198,
providing for the liability of a railroad com-
pany for fires caused by its engines. Bult-
man v. Atlantic Coast Line R. Co., 103 S.

C. 512, 88 S. E. 279.

Section does not apply to libel or slander.

—The General Assembly was careful in not
including actions for injury to character in

this section. Therefore, an ordinary cause
of action for libel or slander dies with the
person. Carver v. Morrow, 213 S. C. 199,

48 S. E. (2d) 814 (1948).
A cause of action for slander is, until re-

duced to judgment, a tort of a strictly per-
sonal character, and is not made assignable
by the provisions of this section. Perrv v.

Atlantic Coast Life Ins. Co., 166 S. C. 270,

164 S. E. 753.

Section held inapplicable to the facts in

Halsey v. Minnesota-South Carolina Land
& Timber Co.. 54 F. (2d) 933, which was
an action ex delicto for fraud and deceit,

based on alleged false representations made
in the sale of certain timber.

Grantor's cause of action for alleged fraud
or undue influence in procuring execution
of deed held not such "trespass" upon nor
"injury" to realty as would result in cause
of action surviving grantor's death. Bemis
v. Water's, 170 S. C. 432, 170 S. E. 475.

A cause of action for fraud and deceit

does not come within either of the instances

where a cause of action survives. Mattison
v. Palmetto State Life Ins. Co., 197 S. C.

256, 15 S. E. (2d) 117.

Applied in Cobb v. Southern Public Util-

ities Co., 181 S. C. 310, 187 S. E. 363; Miller
v. Boyle Const. Co., 198 S. C. 166, 17 S. E.

(2d) 312.

Cited in McLendon v. Columbia, 101 S.

C. 48, 85 S. E. 234: Ellenberg v. Arthur,
178 S. C. 490, 183 S. E. 306; Bourne v.

Marvland Cas. Co., 185 S. C. 1, 192 S. E.

605: Gregory v. Powell, 206 S. C. 261, 33

S. E. (2d) 629; American Casualty Co. v.

Howard, 173 F. (2d) 924.

§ 10-210. Executors' actions against trespassers.

Executors in cases of trespass done to their testators, as of the goods and

chattels of the testators carried away in their life, shall have an action against
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the trespassers and may recover their damages in like manner as they, whose

executors they are, should have had if they were' in life.

1942 Code § 415; 1932 Code § 415; Civ. P. '22 § 371; Civ. C. '12 § 3959; Civ. C. '02 § 2855;

G. S. 2187; R. S. 2319; 4 Ed. 3 c. 7; 1712 (2) 425.

Section does not give third persons right Elmore v. Elmore, 58 S. C. 289. 36 S. E.

to sue executors.—This section only gives 656; Huff v. Watkins, 20 S. C. 477.

executors the right to sue trespassers, and For additional related cases, see Middle-
does not give any right to third persons to ton v. Robinson, 1 Bay (1 S. C. L.) 58;

sue executors for trespasses or other torts. Huff v. Watkins, 20 S. C. 477.

§ 10-211. Actions against executors when one or more is out of State.

In cases in which there are two or more executors or administrators to any

estate and any one or more of them has withdrawn or shall withdraw or shall

reside out of the State, any creditor or person having a right or cause of action

against such estate may commence his action against all the executors or ad-

ministrators, naming and setting forth therein the executor or administrator,

one or more, who is out of the State. In such case if the summons be served

in the usual form upon those who are within the State the suit shall be deemed

to be good and effectual in law to all intents and purposes, saving only that the

judgment in such cases shall not extend to work any devastavit upon the

person so absent or to affect him in his private right.

1942 Code 5 417; 1932 Code § 417; Civ. P. '22 § 373; Civ. C. '12 § 3961; Civ. C. '02 § 2857;

G. S. 2189; R. S. 2321; 1793 (7) 282.

§ 10-212. Local representative of deceased nonresident tort-feasor by opera-

tion of motor vehicle.

In the event a nonresident who shall have operated a motor vehicle on the

public highways or streets of any incorporated municipality of this State

causing injuries or death shall have died, any person who may have an in-

terest therein may apply to the probate court of the county of residence of

such party so interested or of the county in which such wrong may have

been inflicted for the appointment of a personal representative of such de-

ceased wrongdoer and, upon such appointment, action may be commenced
against such personal representative of such nonresident deceased and serv-

ice of such process shall be made upon such personal representative and

a copy of such process mailed to the address of such deceased person as pro-

vided in § 10-431.

1949 (46) 342.

§ 10-213. Same; substitution of other representative; other proceedings.

The foreign personal representative of any such deceased wrongdoer or any

other person interested in defending such action may within sixty days after

service as provided in § 10-431 apply to the court in which such action may be

pending for an order staying such action for a reasonable period of not exceed-

ing sixty days and during such time may apply to the probate court and pro-

cure the appointment of some other suitable person to act as personal repre-

sentative of such deceased person. Upon such appointment such personal

representative shall be forthwith made a party defendant on motion of plain-
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tiff without further service of process. If no such application for a stay be

made the personal representaWre so originally appointed shall answer such

process within sixty days from the date of such service upon him or be ad-

judged in default.

1949 (46) 342.

§ 10-214. Foreign corporations as defendants.

An action against a corporation created by or under the laws of any other

state, government or country may be brought in the circuit court:

(1) By any resident of this State for any cause of action ; or

(2) By a plaintiff not a resident of this State when the cause of action shall

have arisen or the subject of the action shall be situated within this State.

1942 Code § 826; 1932 Code § 826; Civ. P. '22 § 774; Civ. P. '12 § 461; Civ. P. '02 § 423;

1870 (14) § 442.

Cross reference.—As to venue, see notes
to §§ 10-301 and 10-302.

Section is constitutional.—This section

does not violate U. S. Const. Art. 4, § 2.

which secures to the citizens of each state

all the privileges and immunities of citizens

in the several states, as the provisions of

this section relate only to residence, and
not to citizenship. Cummings v. Wingo.
31 S. C. 427, 10 S. E. 107; Central R. &
Banking Co. v. Georgia Constr., etc., Co.,

32 S. C. 319, 11 S. E. 192. Nor does it

conflict with S. C. Const. Art. 1, § IS.

Nor is the section unconstitutional as

impairing the obligation of contracts, as a

corporation, being the mere creation of the

local law, depends for a recognition of its

legal existence by other states on the as-

sent of the states; and a state may make
such regulations in regard to corporations

created in another state as it deems best,

or it may exclude them. Central R. &
Banking Co. v. Georgia Constr., etc., Co.,

32 S. C. 319, 11 S. E. 192.

The language of this section is too clear

to require interpretative comment. Mobley
v. Bland, 200 S. C. 448, 21 S. E. (2d) 22.

Meaning of "subject of the action."—In

all cases, legal or equitable, the "subject

of the action" is the plaintiff's main pri-

mary right which has been broken, and by
means of whose breach a remedial right

arises. Knight v. Fidelity & Casualty Co.,
18J S. C. 362, 192 S. E. S58.

The cause of action is described as being
a legal wrong threatened or committed
against the complaining party; and the ob-

ject of the action is to prevent or redress

the wrong by obtaining some legal relief.

The subject of the action is, clearly, neither

of these; it is not the wrong which gives

the plaintiff the right to ask the interposi-

tion of the court, nor is it that which the

court is asked to do for him, but it must
be the matter or thing, differing both from
the wrong and the relief, in regard to which
the controversy has arisen, concerning
which the wrong has been done; and this

is, ordinarily, the property, or the contract

and its subject matter, or other thing in-

volved in the dispute. Ophuls & Hill v.

Carolina Ice & Fuel Co., 160 S. C. 441, 158

S. E. 824; Knight v. Fidelity & Casualty

Co., 184 S. C. 362, 192 S. E. 558.

Plaintiff may elect county for action.

—

Under this section, a plaintiff may elect in

which county to sue a foreign corporation

;

and the jurisdiction of a court of a county
in which the corporation does not have an
agent cannot be overthrown by showing
the corporation has become domesticated.

Elms v. Southern Power Co., 78 S. C. 323,

58 S. E. 809.

Magistrate's court may entertain actions.

—In view of other legislation subjecting

foreign corporations to jurisdiction of the

state courts, this section has been construed
as not limiting all actions against foreign

corporations to the circuit courts; and a

magistrate's court may entertain actions

against such corporations, when the action

is otherwise within the jurisdiction of the

magistrate. Best v. Seaboard, etc., Ry., 72

S. C. 479, 52 S. E. 223.

Jurisdiction of the Federal courts is not
controlled by this State statute. Wofford
v. Prudential Ins. Co., 65 F. Supp. 637.

Removal to Federal courts.—This section

does not enable a cause of action to be re-

moved to the Federal court, where the cir-

cuit court did not have jurisdiction under
this section, even though the cause might
have been brought in the Federal court in

the first instance. Lightfoot v. Atlantic

Coast Line R. Co., 33 F. (2d) 765.

Waiver of failure to show plaintiff resi-
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dent of State.—A foreign corporation waives

the defect in a complaint failing to state

that plaintiff was a resident of South Caro-

lina by appearing in court and answering
to the merits, as the appearance presumes
jurisdiction bv the court over the plaintiff.

Chafee v. Postal Tel. Co., 35 S. C. 372, 14

S. E. 764.

Complaint not showing plaintiff is not
resident of State.—A complaint in a court

of general jurisdiction is not demurrable,

under this section, on the ground of want
of jurisdiction, because of nonresidence of

the plaintiff, it not appearing therefrom
what his residence is. Pollock v. Carolina

Interstate Bldg., etc., Ass'n, 48 S. C. 65,

25 S. E. 977.

State of incorporation of defendant does

not have to be shown.—Machen v. Western
Union Tel. Co., 63 S. C. 3o3, 41 S. E. 448.

"Any cause of action" includes one aris-

ing cu: of Stats.—Jurisdiction of a foreign

corporation doing business in the State

through agents amenable to process, though
it has not complied with the state laws nor
intended to subject itself to the jurisdic-

tion of the state courts, is acquired, under
this section, in an action brought by a resi-

dent of the State, though the cause of ac-

tion arose without the State. Lipe v. Caro-
lina, etc., R. Co., 123 S. C. 515, 116 S. E.

101.

Cause of action "within the State" in-

cludes breach of contract at place of per-

formance in State.—Failure to pay a loss

under a contract of a foreign insurance
company with a nonresident, where the loss

is payable in the State, creates a cause of

action "within the State" under this sec-

tion, as a cause of action arises at the place
of performance, which is presumably the
place of making. Carpenter v. American
Acci. Co.. 46 S. C. 541. 24 S. E. 500; Cur-
now v. Phoenix Ins. Co., 37 S. C. 406, 16

S. E. 132. See also, Tillinghast v. Boston,
etc., Lbr. Co., 39 S. C. 484, IS S. E. 120.

"Subject of the action" does not include
property seized under attachment proceed-
ings.—Under this section, the property
seized under attachment proceedings does
not constitute "the subject of the action,"

so as to give the court jurisdiction of an
action by a nonresident against a foreign
corporation, when there is no allegation in

the complaint filed in the action of any title

to, or any interest in, the property levied

on. Central R. & Banking Co. v. Georgia
Constr., etc., Co., 32 S. C. 319, 1 1 S. E. 192.

Because an attachment proceeding is only

a provisional remedy.—An attachment is

only a provisional remedy, which requires

an action legally instituted as a necessary

condition precedent to the right to main-
tain if and the real subject of the action
must necessarily be the subject of the com-
plaint. Central R. & Banking Co. v. Geor-
gia Constr., etc., Co., 32 S. C. 319, 11 S. E.
192.

And failure to bring action within sec-

tion causes provisional remedies to fail.

—

As an action cannot be commenced by
attachment, which is only a provisional
remedy in aid of an action, it follows nec-
essarily that, if the action fails for want of

jurisdiction, under this section, the provi-
sional remedy by attachment, in aid of such
action, must fall with it. Central R. &
Banking Co. v. Georgia Constr., etc., Co.,

32 S. C. 319, 11 S. E. 192.

Nonresident limited in actions to cases
specified in section.—The effect of this sec-

tion is to declare that a nonresident can
sue a foreign corporation only in the two
cases specified in this section. Central R.

& Banking Co. v. Georgia Constr., etc.,

Co.. 32 S. C. 319, 11 S. E. 192.

And does not include cause of action

arising outside of State.—The circuit court,

under this section, has no jurisdiction of

an action by one foreign corporation against

another foreign corporation on a cause of

action arising outside of the State. Blue
Ridge Power Co. v. Southern R. Co., 122

S. C. 222, 115 S. E. 306; Hodges v. Lake
Summit Co.. 155 S. C. 436, 152 S. E. 658.

The mere fact that a surety company is

doing business in South Carolina does not

give jurisdiction to the courts of South
Carolina in an action against the surety

growing out of a transaction every phase
of which arose and was performed in North
Carolina. Knight v. Fidelitv & Casualty

Co., 184 S. C. 362, 192 S. E. 558.

In action between foreign corporations,

allegations of complaint showed that breach
of South Carolina contract was "subject

of action" rather than notes, executed and
payable elsewhere, arising from contract,

so circuit court had jurisdiction of action

and attachment issued in aid thereof.

Ophuls & Hill v. Carolina Ice & Fuel Co.,

160 S. C. 441, 158 S. E. 824.

Nor can assignment be made to resident

of cause of action arising outside of State.

—An assignment of a cause of action aris-

ing outside of the State cannot be made by
a foreign corporation to a resident of ttie

State to enable suit to be brought when
the transaction is purely a colorable one.

Hodges v. Lake Summit Co., 155 S. C.

436. 152 S. E. 658.

In order for a circuit court of this State

to have jurisdiction in a case against a for-

eign corporation where the cause of action
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arises without the State, it must be shown
that the corporation is "doing business"
within the State. Thompson v. Queen City
Coach Co., 169 S. C. 231, 168 S. E. 693.

Where cause of action did not arise in

this State, nor was the subject of the ac-

tion situated within this State, the court

did not acquire jurisdiction under the pro-
visions of this section. Salway v. "Mary-

land Cas. Co., 176 S. C. 215, 179 S. E. 787.

Service in one county and jurisdiction in

another.—In Mclntyre v. United Five Cent
& Ten Cent Stores, 171 S. C. 273, 172 S.

E. 220, the court held service upon agent of

undomesticated foreign corporation in coun-
ty where corporation was conducting busi-

ness gave jurisdiction of action to court in

another county.

See note under § 10-424. Ezell v. Rust
Engineering Co., 75 F. Supp. 980.

A cause of action accrues when facts

exist which authorize one party to main-
tain an action against another. Cornelius

v. Atlantic Greyhound Lines, 177 S. C.

93, 180 S. E. 791.

Where nonresident, who had used going
portion of round-trip ticket on bus from
point in another state to point within State

and driver of bus on going trip had taken
part of her return ticket, was allegedly

ejected "in a rude manner" by bus driver

within the State where she had boarded
bus for return trip, cause of action against

bus company, a foreign corporation, arose
at place where nonresident was ejected,

and circuit court of county where ejection
took place had jurisdiction. Cornelius v.

Atlantic Greyhound Lines, 177 S. C. 93,

180 S. E. 791.

Applied in Chappell v. Fidelity and De-
posit Co. of Maryland, 194 S. C. 124, 9

S. E. (2d) 592.

Cited in State v. Rawleigh Co., 172 S. C.

415, 174 S. E. 385; State v. Ford Motor
Co., 208 S. C. 379, 38 S. E. (2d) 242.

§ 10-215. By what name unincorporated associations sued.

All unincorporated associations may be sued and proceeded against under

the name and style by which they are usually known without naming the in-

dividual members of the association.

1942 Code § 7796; 1932 Code § 7796: Civ. C. '22 § 5070; Civ. C. '12 § 3336; Civ. C. '02

§ 2229; G. S. 1410; R. S. 1776; 1865 (13) 315.

Cross reference.—As to service of process
on an unincorporated association and lia-

bilitv under final process, see §§ 10-249

and 10-1516.

Constitutionality.—This section does not
violate the "due process" clause of the Con-
stitution on account of substituted serv-

ice; "due process" being any legal proceed-
ing enforced by public authority, whether
sanctioned by age and custom, or newly
devised in the discretion of the legislative

power in furtherance of the general public

good, which guards and preserves the prin-

ciples of liberty and justice. Ex parte Bay-
lor, 93 S. C. 414, 77 S. E. 59.

This section is not repugnant to the due
process clause of the Constitution. Edgar
v. Southern Ry. Co., 213 S. C. 445, 49 S. E.

(2d) 841 (1948).

The remedy of this section is exclusive.

Elliott v. Greer Presbyterian Church, 181

S. C. 84, 186 S. E. 651.

Unincorporated association not a legal

entity.—An unincorporated association is

in no sense a legal entity, and is not made
so by this section. Medlin v. Ebenezer
Methodist Church, 132 S. C. 498, 129 S. E.
830.

The liability of members of an incorpo-

rated association is joint and several, and
an individual member may be sued with-

out proceeding under this section. Medlin
v. Ebenezer Methodist Church, 132 S. C.

498, 129 S. E. 830.

Application to burial aid associations.

—

This section applies to an unincorporated
burial aid association requiring all the mem-
bers to pay 25 cents to help defray the

burial expenses of one dying. Ex parte

Baylor, 93 S. C. 414, 77 S. E. 59.

Cited in Southern Ry. Co. v. Order of

Railway Conductors, 63 F. Supp. 306.

§ 10-216. Action by and against married woman.

A married woman may sue and be sued as if she were unmarried. When the

action is between herself and her husband she may likewise sue or be sued

alone.
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1942 Code § 400; 1932 Code § 400; Civ. P. '22 § 357; Civ. P. '12 § 163; Civ. P. '02 § 135;

1870 (14) § 137; 1925 (34) 263.

Legislative intent.—The language of this

section shows that the legislature meant to

complete the work of emancipation, and
to give married women all the rights and
remedies possessed by unmarried women,
and to subject them to all the laws of the

State, without reference to the marital re-

lation. Bryant v. Smith, 187 S. C. 453,

198 S. E. 20.

Section abrogates husband's common-
law liability for wife's torts.—The common-
law liability of the husband for the torts

of his wife, committed by her without his

participation, has been abrogated in South
Carolina by this section and simliar legis-

lation, previously enacted, emancipating
married women from their common-law
disabilities. Brvant v. Smith, 197 S. C.

453, 198 S. E. "20.

But does not abridge his common-law
right to consortium.—This section has re-

moved the foundation of the unity in the

husband of his own and his wife's legal

identity insofar as it affected property
rights, contracts, earnings, and the right

to sue and be sued, but this section has not

abridged the common-law right of a hus-
band to the companionship, aid, society,

and services of his wife—which is com-
prehended by the term "consortium"—and
his attendant right to sue therefor in the

event of their loss through some personal
injury to her. Cook v. Atlantic Coast Line
R. Co., 196 S. C. 230, 13 S. E. (2d) 1.

Tort action by wife against husband.

—

In view of this section a wife may main-
tain a tort action against her husband for

wilfully beating her. Prosser v. Prosser,

114 S. C. 45, 102 S. E. 787, cited in Faris v.

Hope, 298 F. 727.

This section authorizes wife to bring

action against husband for injuries sus-

tained in automobile accident. Pardue v.

Pardue, 167 S. C. 129, 166 S. E. 101.

Applied in Rogers v. Western Union
Tel. Co., 72 S. C. 290, 51 S. E. 773; Seibels

v. Northern Cent. Ry. Co., 80 S. C. 133,

61 S. E. 435; Ryder v. Jefferson Hotel Co.,

121 S. C. 72, 113 S. E. 474: Lowry v. Jack-
son, 27 S. C. 318, 3 S. E. 473.

Cited in Simmons v. Simmons, 41 F.

Supp. 545.

§ 10-217. When death, etc., not to abate action.

No action shall abate by the death or other disability of a party or by

the transfer of any interest therein, if the cause of action survive or con-

tinue. In case of the death or other disability of a party, the court on motion

at any time within one year thereafter, or afterwards on a supplemental com-

plaint, may allow the action to be continued by or against his representative or

successor in interest. In case of any other transfer of interest the action shall

be continued in the name of the original party, or the court may allow the

person to whom the transfer is made to be substituted in the action.

After a verdict shall be rendered in any action for a wrong such action shall

not abate by the death of any party, but the case shall proceed thereafter in

the same manner as in cases where the cause of action now survives by law.

1942 Code § 408; 1932 Code § 408; Civ. P. '22 § 364; Civ. P. '12 § 170; Civ. P. '02 § 142;

1870 (14) § 144.

The principal purpose of this section is

to prevent the useless annoyance, delay,

cost, and expense of bringing a new action,

where the cause of action survives. Page
v. Lewis. 203 S. C. 190, 26 S. E. (2d) 569.

Section does not determine what actions

survive.—This section does not determine
what actions so survive, but the common-
law rule still governs; and an action ex

delicto does not survive. Huff v. Watkins,
20 S. C. 477.

But it dispenses with bill of complaint
and its accompaniments.—The manifest

purpose of this section was to dispense

with the necessity for the cumbrous pro-

ceeding by bill and its accompaniments,
and to substitute in lieu thereof a simple

motion. Dunham v. Carson, 42 S. C. 3S3,

20 S. E. 107.

And the continuation does not consti-

tute a new suit.—The continuation of an
action against the heirs after the death of

the ancestor is not to be regarded as a

new action or as a proceeding bringing in

independent parties, but as the continu-

ance of the old action against the heir in
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right to his ancestor. Sims v. Davis, 70

S. C. 362, 49 S. E. 872.

And formal summons need not be issued

after continuance.—Under this section an
action against an ancestor for trespass may
be continued against an heir by service of

supplemental complaint, without summons,
but on rule to show cause. Sims v. Davis,

70 S. C. 362, 49 S. E. 872.

To the same effect is I.vles v. Haskell,

35 S. C. 391, 14 S. E. 829, wherein it was
held that where a case is continued by an
order it is not indispensable that a sum-
mons issue. The court said that the ab-

sence of a formal summons could not be
considered a jurisdictional defect, and that

service of a copy of the order of continu-

ance was sufficient.

The opinion in the case of Arthur v.

Allen, 22 S. C. 432, contains language that

is susceptible of the construction that a

formal summons must always be issued in

leases of this kind. But what actually was
before the court and decided by it, in the

Arthur case was this: Upon the filing of

the supplemental complaint, a summons
was also issued and served. The defend-
ants moved to set aside the service upon
the ground that this section does not con-

template a formal summons when a sup-
plemental complaint is filed. The issuing

and serving of a summons was held to be
sufficient and proper. The point was not

involved in that case whether an order to

show cause would not have been equiva-

lent to a summons, or sufficient notice to

require the defendants to answer.

This section makes no distinction be-

tween actions affecting realty and person-

alty. Page v. Lewis, 203 S. C. 190, 26 S. E.

(2d) 569.

Action may be continued in names of

both heirs and representative.— If, under
this section, an action may be continued
in the name of either the heirs or the rep-

resentative of the deceased, it is difficult to

find any substantial reason why it should

not be continued in the names of both, in

accordance with their respective interests,

where it affects both realty and personalty.

Page v. Lewis, 203 S. C. 190, 26 S. E. (2d)

569.

Procedure for obtaining continuance.

—

On death of a party to an action which
survives, a party wishing to continue the

same against the representatives of de-

ceased should, on a proper showing, apply

ex parte for a rule against the parties

sought to be brought in, requiring them to

show cause why the action should not be
continued against them in the character

ascribed to them; and, on default in show-

ing cause, the action will be so continued.

Dunham v. Carson, 42 S. C. 383, 20 S. E.

197. See also, generally on this subject,

Pickett v. Fidelity & Casualty Co.. 60 S. C.

477, 3S S. E. 160, 629; Shull v. Bradford,

58 S. C. 573, 37 S. E. 30.

Where a party dies after issue is joined,

it is proper for the court to make an order

of continuance, on the ex parte application,

of the adverse party, and requiring service

of such order upon the successors in in-

terest, and allowing them 20 days after

service to appear and defend the issues

joined. De Loach v. Sarratt, 55 S. C. 254,

33 S. E. 2, 35 S. E. 441.

No leave is necessary to file the supple-

mental complaint.—Parnell v. Maner, 16

S. C. 348.

And the right to revive is not limited in

point of time.—Best v. Sanders, 22 S. C.

589.

Mere lapse of time between the death
of a party and the taking of the necessary
steps to continue the action by or against

the heir or personal representative does
not terminate the action or work an abate-

ment of it. Whaley v. Slater, 202 S. C.

182, 24 S. E. (2d) 266.

Evidence to be considered upon motion
for continuance.—On motion by the suc-

cessor in interest to rights of a deceased
plaintiff, under this section, for leave to

continue or revive the action, the court will

confine its consideration to the competency
of the movant to revive or continue the

action, and the sufficiency of his applica-

tion without considering defenses or ob-

jections to the action on its merits. Ex
parte Jackson, 99 S. C. 66, 82 S. E. 990.

Order of substitution may be amended.

—

Under this section the court may amend
its order of substitution, during the term
it is entered, by substituting the heirs of

the deceased party in place of his execu-
tor. Shull v. Caughman, 54 S. C. 203, 32

S. E. 301.

Or modified at judge's discretion.— In

the case of State v. Fullmore, 47 S. C. 34,

24 S. E. 1026, it was held that the presiding

judge was not in error in modifying his

first order in such manner as he saw fit.

Substitution may be made after trial

and before judgment.—An action pending
against an administrator for an accounting,

may on the death of defendant after trial,

and before judgment, be continued by a

substitution of his representative, and
judgment rendered against the substituted

defendant without a second trial. Quick
v. Campbell. 44 S. C. 3S6, 22 S. E. 479.

See also, Marion v. Charleston, 72 S. C.

576, 52 S. E. 413.
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Procedure where party dies and no sub-

stitution is made.—Where at the time of

the hearing of a case, the party himself

is dead, and no motion has been made to

continue the action against his representa-

tives, as allowed by this section, the objec-

tion that the court had no authority to hear

the case should be presented by motion to

set aside the judgment, and not by petition

for rehearing. Aultman v. Utsey, 35 S. C.

596, 14 S. E. 289.

When transferee to be substituted.—The
provision of this section that on transfer

of the interest of a plaintiff in a pending
action the action shall be continued in the

name of the original party, or the court

may allow the person to whom the trans-

fer is made to be substituted, applies only

where the transferee claims under the

original party, and does not authorize the

continuance of an action by a pledgee of

notes for their collection after his interest

has been extinguished by the payment of

his debt, and the notes have been trans-

ferred by the pledgor to a third person.

Matthews v. Cantey, 48 S. C. 588, 26 S. E.
894.

Assignment after commencement of ac-
tion.— If a cause of action is assignable,

then a nonsuit should not be granted be-
cause of an assignment after the com-
mencement of an action, but, under the
provisions of this section, substitution of

the assignee should be allowed. Evans v.

Watkins, 112 S. C. 419, 100 S. E. 153.

Action for rents and profits was con-
tinued against executrix of person in pos-
session of land, in Rabb v. Patterson, 42

S. C. 528, 20 S. E. 540.

An agreement to arbitrate, which does
not name or provide number and appoint-
ment of the arbitrators, does not discon-
tinue action after death of plaintiff, revived

by administratrix. Lynch v. Goodwin, 6

S. C. 144.

Right of action for injury to property
is assignable. Evans v. Watkins, 112 S. C.

419, 100 S. E. 153.

Applied in Robinson v. Watson, 198 S.

C. 396, 18 S. E. (2d) 215; Bryce Plumbing
& Heating Co. v. Maryland Cas. Co., 21

F. Supp. 854.

Cited in Halsey v. Minnesota-South Caro-
lina Land & Timber Co., 54 F. (2d) 933.

§ 10-218. Order for abatement or continuance.

At any time after the death or other disability of the party plaintiff the

court in which an action is pending, upon notice to such person as it may
direct and upon application of any person aggrieved, may, in its discretion,

order that the action be deemed abated unless the same be continued by the

proper parties within a time to be fixed by the court, not less than six months
nor exceeding one year from the granting of the order.

1942 Code § 408; 1932 Code § 408; Civ. P. '22 § 364; Civ. P. '12 § 170; Civ. P. '02 § 142;

1870 (14) § 144.

§ 10-219. New parties; interpleader.

The court may determine any controversy between the parties before it,

when it can be done without prejudice to the rights of others, or by saving

their rights. But when a complete determination of the controversy cannot

be had without the presence of other parties, the court must cause them to be

brought in. And when, in an action for the recovery of real or personal prop-

erty, a person not a party to the action but having an interest in the subject

thereof makes application to the court to be made a party it may order him to

be brought in by proper amendment.

A defendant against whom an action is pending upon a contract or for spe-

cific real or personal property may, at any time before answer, upon affidavit

that a person not a party to the action and without collusion by him makes
against him a demand for the same debt or property and upon due notice to

such person and the adverse party, apply to the court for an order to substitute

such person in his place and discharge him from liability to either party on his
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depositing in court the amount of the debt or delivering the property, or its

value, to such person as the court may direct. The court may, in its discre-

tion, make such an order.

1942 Code § 409; 1932 Code § 409; Civ. P. '22 § 365; Civ. P. '12 § 171; Civ. P. '02 § 143;

1870 (14) § 145.

I. New Parties.

A. General Consideration.

B. Application of Section.

II. Interpleader.

I. NEW PARTIES.

A. General Consideration.

This section has been liberally construed

for the purpose of bringing before the

court all parties who may be necessary to

a complete determination or settlement of

all questions involved in the action, but

a party should not be brought in when
doing so has the effect of overriding re-

peatedly declared legal rights and revoking
well recognized procedure. Simon v.

Strock, 209 S. C. 134, 39 S. E. (2d) 209.

This section and § 10-204 must be read

together and by thus reading them it is

apparent that their provisions were derived

from the practice in equity, and therefore

can have no application to an action at law
in a Federal court. Springfield, etc., Ins.

Co. v. Richmond, etc., R. Co., 48 F. 360.

Meaning of parties necessary to complete
determination.—The clause in this section,

"when a complete determination of the

controversy cannot be had without the

presence of other parties, the court must
cause them to be brought in", means that

when there are other persons, not parties,

whose rights must be ascertained and
settled before the rights of the parties to

the suit can be determined, then those per-

sons must be made parties. Otherwise the

matter is discretionary. Fouche v. Royal
Indemnity Co. of N. Y., 212 S. C. 194, 47

S. E. (2d) 209.

Mode of bringing in new parties.—This
section and § 10-692 do not prescribe the

procedure to be followed where the court

brings in a new party. The proper mode
of doing so is by the service of a summons
upon him. Beard-Laney, Inc. v. Darby,
208 S. C. 313, 38 S. E. (2d) 1.

This section shows who are indispensa-

able parties. Columbia YV. P. Co. v. Co-
lumbia Electric St. Ry. L. & P. Co., 43

S. C. 154, 20 S. E. 1002, affirmed in 172

U. S. 475, 19 S. Ct. 247, 43 L. Ed. 521.

Additional parties are not necessary to a

complete determination of the controversy

unless they have rights which must be as-

certained and settled before the rights of

the parties to the suit can be determined.
Phillips v. Clifton Mfg. Co., 204 S. C. 496,

30 S. E. (2d) 146.

This bringing in of new parties Is dis-

cretionary with the court. Marion County
Lumber Corp. v. Whipple, 118 S. C. 90,

110 S. E. 70; Murray Drug Co. v. Harris,
77 S. C. 410, 57 S. E. 1109.

The bringing in or the retaining of parties

in suits in equity is left very much to the
discretion of the trial judge. Bennett v.

Hindman, 176 S. C. 151, 179 S. E. 794.

Unless the parties are necessary to a

complete determination.— It is not only
competent, but necessary, for the court

to bring in other parties when a complete
determination of the controversy cannot
be had without the presence of such other
parties. Greenwood Loan & Guarantee
Ass'n v. Williams, 71 S. C. 421, 51 S. E.

272.

This section is mandatory as to the bring-
ing in of other parties when a complete
determination of the controversy cannot be
had without the presence of other parties.

Weinberg v. Weinberg, 208 S. C. 157. 37
S. E. (2d) 507.

And steps must be taken to have all

necessary parties brought in.—Where a

litigant supposes that it is necessary that

others should be made parties to the pro-

ceedings, then he must take the neces-

sary steps to have them brought in. State

v. Port Royal & A. Ry. Co., 45 S. C. 413,

23 S. E. 363; Eakin v. Knox, 6 S. C. 14.

But the court may of its own motion
have them brought in.—Under this section

the court may properly, of its own motion,

direct to be made a party one who, as

shown by the master's report, may have
an interest in the controversy. Young v.

Garlington, 31 S. C. 290, 9 S. E. 960.

Which may be done by order of court.

—

Where a necessary party has not been
joined, the defect may be cured by order

of the court bringing in such party. Kick-
busch v. Ruggles, 105 S. C. 525, 90 S. E.

163.

Prosecution of action should not be re-

strained.—In Fidelity Fire Ins. Co. v.

Windham, 134 S. C. 373, 133 S. E. 35, it

was held that an order restraining the pros-

ecution of an action because of failure to

join necessary parties defendant was im-
properly granted, since under this section

607



§ 10-219 Code of Laws of South Carolina § 10-219

the court had discretionrry power to bring

in new parties, with the right of review by
the appellate court. See also, Murray Drug
Co. v. Harris, 77 S. C. 410, 57 S. E. 1109.

Objection as to lack of indispensable

parties.—The objection that an indispensa-

ble party has not been joined may be
raised at any time, and is jurisdictional in

its nature. Green v. Niver, 43 S. C. 359,

21 S. E. 263.

In Lowry v. Thompson, 25 S. C. 416,

1 S. E. 141, the objection as to lack of in-

dispensable parties was interposed by the

Supreme Court during the argument of the

case in that court, and was sustained.

Applied in Tavlor v. Strauss, 91 S. C.

559, 75 S. E. 175; Eank of Prosperity v.

Dominick, 106 S. C. 120, 90 S. E. 264; Baum
v. Trantham, 45 S. C. 291, 23 S. E. 54:

Patterson v. Pagan, 18 S. C. 5S4; Knotts
v. Knotts, 191 S. C. 253, 1 S. E. (2d) S09;

Graham v. Alliance Ins. Co., 192 S. C.

370, 6 S. E. (2d) 754; C. I. T. Corporation

v. Ambrose, 196 S. C. 157. 12 S. E. (2d)

717; Boykin v. Capehart, 205 S. C. 276, 31

S. E. (2d) 506; Bessinger v. National Sure-

ty Corp., 207 S. C. 365, 35 S. E. (2d) 658.

Stated in State v. Brown, 187 S. C. 223,

196 S. E. 889; American Surety Co. v.

Hamrick Mills, 191 S. C. 362, 4 S. E. (2d)

308.

Cited in Duckworth v. McKinnev, 58

S. C. 418, 36 S. E. 730; Hellams v. Prior,

64 S. C. 543, 43 S. E. 25: Adderton v. .Etna
Casualty & Surety Co., 182 S. C. 465. 189

S. E. 736; Wadsworth v. McRae Drug
Co., 203 S. C. 543, 28 S. E. (2d) 417; Doctor
v. Robert Lee, 215 S. C. 332, 55 S. E. (2d)

68 (1949).

B. Application of Section.

Administrator or executor.—Whether it

is necessary that an administrator or execu-

tor, as the case may be, should be made a

party to an action, depends upon the facts

of the particular case. Simon v. Sabb, 56

S. C. 38, 33 S. E. 799.

Wife's right to have dower ascertained.

—

A wife, during coverture, has no right to

have her inchoate right of dower ascer-

tained and protected in the proceeds of sale

under a mortgage upon land that was owned
by her husband. Grube v. Lilienthal, 51

S. C. 442. 29 S. E. 230.

Widow of deceased in action for wrong-
ful death.—A defendant, in an action for

death by wrongful act, will be allowed to

have the widow of the deceased made a

party where it is necessary to avoid the

possibility of double recovery. Lytle v.

Southern" Ry.-Carolina Div., 152 S. C. 161.

149 S. E. 692, cert, denied 290 U. S. 645,

54 S. Ct. 63, 78 L. Ed. 560.

Mortgagee not necessary party in action

to enjoin condemnation.—Mortgagee oi

power company is not a necessary party
in action by power company to enjoin

condemnation proceedings. The intent of

this section is that in such a case the court
may proceed without the presence of the

mortgagee. Twin City Power Co. v. Savan-
nah River Elec. Co., 163 S. C. 438, 161 S.

E. 750.

Where insurance company commenced
actions of foreclosure of mortgages, pend-
ing which the mortgagor died, and the ad-
ministrator of his estate sought to require

the company to apply to the payment of

the mortgage debts the proceeds of two
insurance policies on the life of the mort-
gagor which had been assigned to the
company, the wife of the mortgagor, who
was the beneficiary of the life policies,

was a necessary party to the litigation, and
the second clause of the section was appli-

cable. Ex parte Boddie, 197 S. C. 251, IS

S. E. (2d) 122.

Where plaintiff sued upon note secured
by mortgage assigned to him by mortgagee,
defendant mortgagor could not have mort-
gagee and other parties brought into the

suit on the ground that if note and mort-
gage were declared void, mortgagee would be
forced to take up and defendant would be
met with another foreclosure proceeding.
Bennett v. Hindman, 176 S. C. 151, 179 S.

E. 794.

Mortgagee in action by chattel mortga-
gor.—Defendant, in an action by a chattel

mortgagor for injury to the property, can
protect himself, either by requiring plain-

tiff to prove the consent of the mortgagee
to the bringing of the action, or by having
the mortgagee brought into court under the

provisions of this section. Wilkes v.

Southern Ry. Co., 85 S. C. 346. 67 S. E.
292.

A mortgagor leasing the mortgaged
property to mortgagee, who held over after

the expiration of his term, cannot main-
tain an action of ejectment against mortga-
gee pending an action for foreclosure, to

which it would have been necessary, under
this section to make mortgagor a party, if

he had not already been such, in order to

effect a complete determination of the con-
troversy, which would be unnecessarily de-

layed by allowing both actions to be main-
tained. Pcarce v. Dunn, 122 S. C. 441,

115 S. E. 621.

In a suit for specific performance, where
the granting thereof will necessarih affect

the rights of absent parties, specific per-
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fonnance should not be decreed. Midland
Timber Co. v. Prettyman & Sons, 93 S. C.
13. 75 S. E. 1012.

Action to set aside deed for fraud.—In
Turner v. Washington Realty Co., 126 S. C.

378, 120 S. E. 371, the court held that a
judgment creditor need not make lien

creditors parties to his action to set aside
the judgment debtor's deed as fraudulent.

In an action by a junior judgment credi-

tor to set aside a deed as fraudulent, in

which action four prior mortgagees were
made parties defendant, though judgment
had been rendered, the priorities fixed, and
the property sold to plaintiff under a court
order that it was to be sold "freed from all

liens,'' it was held that, under this section

a senior judgment creditor was entitled to

be made a party defendant and to have the

judgment modified accordingly, as plaintiff

and the court treated the suit as one to

marshal assets. Turner v. Washington
Realty Co., 126 S. C. 378, 120 S. E. 371.

Purchaser at judicial sale may intervene.

—Where land is sold under execution after

actions are commenced to foreclose mort-
gages on it and notices of lis pendens filed,

the purchaser at such sale may intervene
by petition as a proper party, charging the
mortgages to be fraudulent. Ex parte

Moblev, 19 S. C. 337. See also, Ex parte

Quails, 71 S. C. 87, 50 S. E. 646, holding
that purchasers at judicial sales become
parties to the action.

Where an action is brought against one

individually, and it is afterwards found
that as to the matter in controversy he was
agent for another, who is then brought in,

other matters between plaintiff and defend-
ant in his own right will not be considered.

Young v. Garlington, 31 S. C. 290, 9 S. E.
960.

The only child of a testator, born after

the making of a will and receiving nothing
thereunder is not a necessary party to a
suit to partition testator's real estate.

Weinberg v. Weinberg, 208 S. C. 157, 37
S. E. (2d) 507.

II. INTERPLEADER.
Applicability of section.—The second

paragraph of this section providing for in-

terpleader, applies only when the claimant
is not a partv to the action. Brock v.

Southern Ry. Co., 44 S. C. 444, 22 S. E.
601.

Where sole question raised by plead-

ings was which of two brokers whom
owner of realty sought to interplead was
procuring cause of sale, there was identity

of demands, within this section. Wil-
liams v. Parker, 129 S. C. 361, 123 S. E.

826.

Under this section owner of property
sold held entitled to interplead rival bro-

kers claiming commissions, notwithstand-
ing contention of lack of privity; there be-
ing liability on his part for only one com-
mission. Williams v. Parker, 129 S. C.

361, 123 S. E. 826.

Article 2.

Guardians Ad Litem.

§ 10-231. Actions by and against infants and incompetents.

When an infant, incompetent or insane person is a party he must appear by
guardian ad litem who may be appointed by the court in which the action is

prosecuted, a judge of probate, a clerk of court, or a master in those counties

where the office of master exists. When an infant, incompetent or insane

person is a party in a proceeding before the Industrial Commission of this

State a guardian ad litem for such infant, incompetent or insane person ma)'

be appointed by a judge of probate, clerk of court or master, if there be a

master, of the county wherein such infant, incompetent or insane person re-

sides or by any circuit judge in this State.

1942 Code § 401: 1932 Code § 401; Civ. P. '22 § 358; Civ. P. '12 § 164; Civ. P. '02 § 136;

1870 (14) § 138; 1879 (17) 3Z; 1898 (22) 688; 1946 (44) 1517.

Cross reference.—As to settlements by And this is true though infant be mar-
guardians ad litem, see § 10-1005. ried.— In Hiers v. Atlantic Coast Line R.
An infant must appear by guardian ad Co., 75 S. C. 311, 55 S. E. 457, it is said

litem. Mitchell v. Cleveland, 76 S. C. 432. that this section makes no exception as to

57 S. E. 33. infants who are married, and that it would

[1 SC Code]—39 609
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be going too far for the court to under-
take to do so.

Presumption of authority of attorney of

record does not apply to infants.— In Jones
v. Haile Gold Mining Co., 79 S. C. 47, 60

S. E. 35, it is said that it will be presumed
that an attorney of record had authority to

represent an adult client, citing Sanders
v. Price, 56 S. C. 1, 33 S. E. 731, but since

by this section an infant can appear only
by guardian ad litem, this presumption
does not apply to an infant.

Thus, a judgment against infant not
represented by guardian is voidable.— It is

error to render a judgment against an in-

fant who is not represented by a guardian
ad litem, in view of this section. In such

case the judgment is voidable upon a proper
proceeding and satisfactory showing for

that purpose. But such judgment is not

void. Robertson v. Blair, 56 S. C. 96, 34

S. E. 11.

In Haigler v. Way, 2 Rich. (31 S. C. L.)

324, the court, after holding that a judg-

ment obtained against an infant, who did

not appear by guardian, is erroneous, goes
on to say that the court is not bound, after

the infant has attained his majority, to

set aside such a judgment upon the mere
fact that he was an infant when it was ob-
tained, but may consider lapse of time, the

conduct of the defendant, and other circum-
stances as having confirmed the judgment
or rendered the interference of the court

improper. Robertson v. Blair, 56 S. C. 96,

34 S. E. 11.

And motion to vacate such judgment is

proper method of attack.—A motion in a

cause to vacate a judgment rendered against

an infant not represented by guardian ad
litem is the proper method of attacking the

judgment, where the record does not dis-

close the fact of infancy, or that he was
not represented by a guardian ad litem.

Robertson v. Blair, 56 S. C. 96, 34 S. E. 11.

And the motion in such case should be
supported by affidavits showing; the facts

which do not appear of record. Robertson
v. Blair, 56 S. C. 96. 34 S. F.. 11.

Action must be brought in name of in-

fant.—One appointed guardian ad litem to

bring an action for the benefit of an infant

must bring it in the name of the infant.

Wilson v. Gibbes Machinery Co., 189 S. C.

426, 1 S. E. (2d") 490.

Judgment not vacated because clerk was
appointed guardian ad litem. Middleton
v. Stokes, 71 S. C. 17. 50 S. E. 539.

Probate judge may make appointment.

—

Under this section the guardian may be
appointed by a probate judge on plaintiff's

application, without any further notice,

though the order of continuance served on
the infants and their father provided that

the application might be to "this court.''

i. e.. the court of common pleas, in which
the action was pending. Lvles v. Haskell.

35 S. C. 391, 14 S. E. 829. See also, Trapkr
v. Waldo, 16 S. C. 276.

And so may a magistrate.—Under this

section and § 43-81. providing that the

provisions of this Title as to actions

shall apply to magistrate's courts, a mag-
istrate has power to appoint a guardian ad
litem in a suit in his court. Wideman v.

Patton, 64 S. C. 408. 42 S. E. 190.

A void appointment by the clerk may be
validated by order of court. Ex parte

Pearson, 79 S. C. 302, 60 S. E. 706.

Cited in Murchison Nat Bank v. Rey-
nolds, 110 S. C. 349, 96 S. E. 521; Simpson
v. Doggett. 159 S. C. 294. 156 S. E. 771;

McCoy v. Ins. Co., 156 S. C. 496, 153 S. E.

46S.

§ 10-232. Guardian ad litem for person imprisoned.

A person imprisoned in this State or any other state shall appear by guardian

ad litem in an action by or against him.

1942 Code § 409-2; 1940 (41) 1833.

§ 10-233. How guardian ad litem appointed when infant plaintiff.

When an infant is plaintiff the guardian ad litem shall be appointed upon

the application of the infant if he be of the age of fourteen years ; if under that

age, upon the application of his general or testamentary guardian, if he has

any, or of a relative or friend of the infant. If made by a relative or friend

of the infant, notice thereof must first be given to such guardian, if he has

one; if he has none, then to the person with whom such infant resides.

1942 Code § 402; 1932 Code § 402; Civ. P. '22 § 359; Civ. P. '12 § 165; Civ. P. '02 § 137;

1870 (14) § 139; 1912 (27) 623; 1944 (43) 1326.
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§ 10-234. Same ; when infant defendant.

When the infant is defendant the guardian ad litem shall be appointed upon
the application of the infant, if he be of the age of fourteen years and apply

within twenty days after the service of the summons. If he be under the age

of fourteen or neglect so to apply, then the guardian ad litem shall be appoint-

ed upon application of any other party to the action or of a relative or friend

of the infant, after notice of such application shall have been given to the gen-

eral or testamentary guardian of such infant, if he has one within this State

or if he has none, then to the infant himself, if over fourteen years of age and
within the State or, if under that age and within the State, to the person with

whom such infant resides.

1942 Code § 402; 1932 Code § 402; Civ. P. '22 § 359; Civ. P. '12 § 165; Civ. P. '02 § 137;

1870 (14) § 139; 1912 (27) 623; 1944 (43) 1326.

Full compliance necessary to court's

jurisdiction.—No jurisdiction of the per-

sons of infants can be obtained except by
exact compliance with the requirements
of this section. Finley v. Robertson, 17

S. C. 435; Riker v. Vaughan, 23 S. C. 187;

Tederall v. Bouknight, 25 S. C. 275.

Proper applicant for appointment.—

A

mother of infant defendants under 14 years

of age is a proper person to apply for the

appointment of a guardian ad litem for

them where it does not appear that they
have a general or testamentary guardian,

or that they reside apart fom her; and she

need not wait until the expiration of 20

days after service of summons on them.

Easterby v. Mcintosh, 51 S. C. 393, 29
S. E. 87.

Premature appointment is a mere irregu-

larity.—Under this section, where an ap-

plication was made by another on behalf

of an infant defendant over 14 years old.

the fact that it was made before expiration

of the 20 days was only an irregularity,

which was cured by the judgment, where
the infants signed the answer with their

guardian ad litem, who was appointed on
said application. Easterby v. Mcintosh.

51 S. C. 393, 29 S. E. 87. See also, Middle-
ton v. Stokes, 71 S. C. 17, 50 S. E. 539,

holding that for mere irregularity in the

appointment, the decree will not be set

aside.

Notice of necessity of appointment of
guardian.—I'nder this section, where in-

fant defendants have no general or testa-

mentary guardian, notice to them, and their

father, with whom they resided, to appear
and answer the complaint, is substantially

a notice that they should have a guardian
ad litem to enable them to do so, and in

default thereof that the plaintiff will pro-
ceed to have a guardian appointed, and is

a sufficient notice. Lyles v. Haskell, 35
S. C. 391. 14 S. E. 829.

Service of process upon infants.—Juris-

diction of a minor under fourteen is ob-
tained by service on her father of summons
and complaint, and acceptance by him, her
general guardian, of service of the summons
and complaint, and notice of appointment
of guardian ad litem is sufficient, although
she resides with another, and the appoint-

ment of guardian ad litem is upon petition

of her father. Barrett v. Moise, 61 S. C.

569, 39 S. E. 755.

§ 10-235. Same ; infant without State defendant

When an infant defendant resides out of the State or is temporarily ab-

sent therefrom the plaintiff may apply to the court in which the ac-

tion is pending or to a judge, clerk or master thereof and will be en-

titled to an order designating some suitable person to be the guardian of

the infant defendant for the purpose of the action, unless the infant defendant

or some one in his behalf, within such number of days after the service of a

copy of the order as shall be in the order specified, shall procure to be appoint-

ed a guardian ad litem for the infant. The court or officer appointing such

guardian ad litem shall give special directions in the order for the manner of

service thereof which may be upon the infant. And in case the infant de-
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fendant, having an interest in the events of the action, shall reside in any state

with which there shall not be a regular communication by mail, the court,

on such fact satisfactorily appearing, may appoint a guardian ad litem for such

absent infant party for the purpose of protecting the right of such infant

in such action and on such guardian ad litem process, pleadings and notices

in the action may be served in the like manner as upon a party residing in the

State.

1942 Code § 402; 1932 Code § 402; Civ. P. 72 § 359; Civ. P. '12 § 165; Civ. P. '02 § 137;

1870 (14) § 139; 1912 (27) 623; 1944 (43) 1326.

§ 10-236. How guardian ad litem for insane person appointed.

When an insane person is a plaintiff his guardian ad litem shall be appointed

upon application made by his committee or by a relative or friend and, if by

a relative or friend, notice thereof must first be given to his committee or, if he

has no committee, to the person with whom he resides. When the insane per-

son is a defendant the guardian ad litem shall be appointed upon application

made by his committee, if he has a committee, and if he apply within twenty

days after the service of summons, or, if his committee neglect or fail to apply

within the time aforesaid or if he has no committee, by a relative or friend or

any other party to the action and, if by a relative or friend or other party to

the action, notice thereof must first be given to his committee or, if he has no

committee, to the person with whom he resides. The application shall be made
to, and the appointment shall be made by (1) the court in which the action

is prosecuted, (2) a judge, the clerk or the master thereof or (3) the

judge of the court of probate for the county in which the insane person re-

sides or for the county in which the action is prosecuted, who shall thereupon

appoint some attorney or other competent person to act as guardian ad litem

for such insane person.

If the insane person resides out of the State or is temporarily absent there-

from, a guardian ad litem may be appointed by an order nisi, in accordance

with the practice relating to infants as set forth in § 10-235.

1942 Code § 409-1; 1937 (40) 47; 1940 (41) 1828.

Meaning of "insane person."—The phrase sources of information or the grounds of

"insane person" manifestly contemplates belief would not invalidate the appoint-

such a degree of mental incapacity as to ment, provided, there was presented in

connote inability to understand and deal support of the petition proof of mental in-

with the common affairs of life. Lewis v. competency of reasonable sufficiency. Barr
Lewis, 199 S. C. 490, 20 S. E. (2d) 107. v. One 1935 V-8 Ford Truck, 188 S. C.

Proof of insanity.—The court or officer 181, 198 S. E. 389.

to whom the application for appointment of See Barr v. One 1935 V-8 Ford Truck,

a guardian ad litem is made should require 188 S. C. 181, 198 S. E. 389, for a case where
proof, by affidavits or otherwise, reason- the court held that there was not sufficient

ably sufficient to establish the fact that showing to warrant the appointment of a

the subject is an insane person; but the guardian ad litem by the clerk of court,

mere fact that the petition is based upon and that the guardian ad litem so appointed
information and belief without giving the was without authority to maintain suit.

§ 10-237. How guardian ad litem for imprisoned person appointed.

When an imprisoned person is a plaintiff his guardian ad litem shall be ap-

pointed upon the application of such person or a relative or friend of such
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person. When the imprisoned person is a defendant his guardian ad litem

shall be appointed upon the application of such person, if he apply within

twenty days after the service of the summons, or, if he neglect or fail so to

apply, then upon application of any party to the action or of a relative or

friend of such person and, if by another party to the action or by a relative

or friend, notice thereof must first be given to such imprisoned person. The
application shall be made to, and the appointment shall be made by, (1) the

court in which the action is prosecuted, (2) a judge thereof or (3) a judge of

probate, clerk of court or master thereof, who shall thereupon appoint some
attorney or other competent person to act as guardian ad litem for such im-

prisoned person. If such person is imprisoned outside of the State a guardian

ad litem may be appointed by an order nisi in accordance with the practice

relating to infants, as set forth in § 10-235.

1942 Code § 409-2; 1940 (41) 1833.

§ 10-238. Compensation for guardian ad litem of insane or imprisoned person.

The guardian ad litem of an insane or imprisoned person appointed under
the provisions of either of § 10-236 or § 10-237 shall receive out of the property

of such insane or imprisoned person a reasonable compensation for such

service rendered in his behalf.

1942 Code §§ 409-1, 409-2; 1937 (40) 47, 1940 (41) 1828, 1833.

Article 3.

Proceedings When Some Defendants Not Served.

§ 10-251. Proceedings in original suit.

When the action is against two or more defendants and the summons is

served on one or more of them, but not on all of them, the plaintiff may proceed

as follows

:

(1) If the action be against defendants jointly indebted upon contract,

he may proceed against the defendant served, unless the court other-

wise direct; in such case if he recover judgment, it may be entered against

all the defendants thus jointly indebted so far only as it may be enforced

against the joint property of all and the separate property of the defendant

served and, if he be subject to arrest, against the person of the defendant

served ; or

(2) If the action be against defendants severally liable, he may proceed

against the defendants served in the same manner as if they were the only

defendants.

If all the defendants have been served judgment may be taken against any

or either of them severally when the plaintiff would be entitled to judgment

against such defendant or defendants, if the action had been against them,

or any of them, alone.

If the name of one or more partners shall, for any cause, have been omitted

in any action in which judgment shall have passed against the defend-

ants named in the summons and such omission shall not have been pleaded
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in such action, the plaintiff, in case the judgment therein shall remain

unsatisfied, may by action recover of such partner separately, upon proving

his joint liability, notwithstanding the fact that such partner may not have

been named in the original action. But the plaintiff shall have satisfaction of

only one judgment rendered for the same cause of action.

1942 Code § 438; 1932 Code § 438; Civ. P. '22 § 393; Civ. P. '12 § 186; Civ. P. '02 § 157;

1870 (14) § 159.

The terms of this section are not impera-
tive. The matter is within the discretion

of the court. Allnut v. Lancaster, 76 F.

131.

So that the court will exercise its dis-

cretion by ordering that all the defend-
ants be served when they all reside with-
in the jurisdiction of the court and can
be served bv process. Allnut v. Lancas-
ter. 76 F. 131.

When such service is practicable.—This
provision having been made to meet the
evil of a case where it is impracticable to

serve or bring within the jurisdiction of

the court all of joint contractors, it would
seem that it should only be used when the

evil sought to be remedied exists. Allnut
v. Lancaster, 76 F. 131.

Validity of subd. (1).—The validity of

legislation similar to this has been declared

by the Supreme Court of the United States

in Hanlev v. Donoghue, 116 U. S. 1, 6 S.

Ct. 242, 29 L. Ed. 535; Allnut v. Lancaster,
76 F. 131.

Under the second sentence of this sec-

tion, action by creditor against stockholders
may be discontinued as to all but one.

—

Under this section an action by a creditor

against stockholders of a corporation whose
charter makes each stockholder jointly and
severally liable may be discontinued as to

all defendants but one. Sadler v. Nichol-
son, 49 S. C. 7, 26 S. E. 893.

That part of the section pertaining to
partners does not make partnership con-
tracts joint and several. Pope Mfg. Co.
v. Welch, 55 S. C. 528, 33 S. E. 787.

In an action brought against a partner-
ship, in which all the partners are served,

the judgment entered is a joint judgment,
and no several judgment can be entered
against one of the persons composing the
partnership. The affect of this joint judg-
ment, as provided by statute, is simply
that such joint judgment shall bind, not
only the partnership property, but also

the individual property of each of the part-

ners who has been served; but the statute

does not authorize the entry of a several

judgment against any of the persons com-
posing the partnership. Pope Mfg. Co. v.

Welch, 55 S. C. 528, 33 S. E. 787.

Nor does it authorize a judgment against
one not served.—This section does not
authorize a general judgment against the

one not served, and does not authorize
any judgment other than against the one
served, where the summons is issued against
him alone, though the complaint is against

two defendants, and alleges a sale to them
as partners. Roberts v. Pawley, 50 S. C.

491, 27 S. E. 913.

Except in so far as partnership property
is concerned.—Under this section service

of a summons of a justice against a firm

on one number thereof, and judgment
against the firm, binds the partnership
property and that of the individual served.

Pierce v. Varn, Byrd & Co., 76 S. C. 359,

57 S. E. 184.

Section not applicable where all defend-

ants served and have answered.—The ob-

ject of the section, as declared in the be-
ginning of the first sentence, is to provide
the mode by which a plaintiff may proceed
in an action where the summons has not

been served upon all of the defendants;

and it then proceeds to direct how the

plaintiff, in such cases, may proceed in the

various contingencies presented in the

several subdivisions of the section. By the

express terms of the section, its provisions

do not apply to a case where both de-

fendants have been served, and both have
answered the complaint. Dulanv v. Elford,

22 S. C. 304. See also, Whitfield v. Hovey,
30 S. C. 117, 8 S. E. 840: Pope Mfg. Co. v.

Welch, 55 S. C. 528. 33' S. E. 787.

Where partner was personally served

with process in tort action and copartner

was not served, under this section, the

action could still be maintained against

partner individually. Duncan v. Pearson,

35 F. Supp. 631.

Amendment properly allowed to change
name of corporation to firm name.— It is

not error for a magistrate to permit a sum-
mons to be amended, by changing the name
of the corporation defendant to the firm

name to conform to the proof. Pierce v.

Varn, Bvrd & Co., 76 S. C. 359, 57 S. E.

184.

Applied in Card v. Hine, 39 F. 818;

Dominion Nat. Bank v. Olympia Cotton
Mills, 128 F. 181.
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§ 10-252. Summons after judgment of parties not served.

When a judgment shall be recovered against one or more of several persons

jointly indebted upon a contract by proceeding as provided in § 10-251 those

who were not originally summoned to answer the complaint may be sum-
moned to show cause why they should not be bound by the judgment in the

same manner as if they had been originally summoned.

1942 Code § 810; 1932 Code § 810; Civ. P. '22 § 677; Civ. P. '12 § 415; Civ. P. '02 § 377;

1870 (14) § 392.

Form of judgment entered against party original judgment, with interest to date,

summoned to show cause.—Under this The judgment should be that the defendant
section, a judgment entered against a part- "be bound" by the original judgment,
ner, absent from the State at the time of Adickes v. Allison, 21 S. C. 245.

the entry of a judgment against the co- Cited in Pope Mfg. Co. v. Welch, 55
partnership and the co-partner, is an errone- S. C. 528, 33 S. E. 787.

ous one, if entered for the sum of the

§ 10-253. Form and service of summons.
The summons provided in § 10-252 shall be subscribed by the judgment

creditor, his representative or attorney, shall describe the judgment and shall

require the person summoned to show cause within twenty days after the

service of the summons. It shall be served in like manner as the original sum-

mons.

1942 Code § 811; 1932 Code § 811; Civ. P. '22 § 678; Civ. P. '12 § 416; Civ. P. '02 § 378;

1870 (14) § 394.

§ 10-254. Summons to be accompanied by affidavit of amount due.

The summons shall be accompanied by an affidavit of the person subscribing

it that the judgment has not been satisfied to his knowledge or information

and belief and shall specify the amount due thereon.

1942 Code § 812; 1932 Code § 812; Civ. P. '22 § 679; Civ. P. '12 § 417; Civ. P. '02 § 379;

1870 (14) § 395.

§ 10-255. Party summoned may answer and defend.

Upon such summons an)' party summoned may answer within the time

specified therein denying the judgment or setting up any defense thereto

which may have arisen subsequently to such judgment. In addition thereto,

if the party be proceeded against according to § 10-252, he may make any

defense which he might have made to the action if the summons had been

served on him at the time when the same was originally commenced and such

defense had been then interposed to such action.

1942 Code § 813; 1932 Code § S13; Civ. P. '22 § 680; Civ. P. '12 § 418; Civ. P. '02 § 380;

1870 (14) § 396.

Statute of limitations where claim not to the claim upon which judgment has been
barred when action commenced.—The entered, if the claim is not barred when
party summoned cannot, in answer to such the action is commenced. Adickes v. Alli-

summons, plead the statute of limitations son, 21 S. C. 245.

§ 10-256. Subsequent pleadings and proceedings the same as in an action.

The party issuing the summons may demur or reply to the answer, the par-

ty summoned may demur to the reply and the issues may be tried and judg-
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ment may be given in the same manner as in an action and enforced by
execution. Or the application of the property charged to the payment of the

judgment may be compelled by attachment, if necessary.

1942 Code § 814; 1932 Code § 814; Civ. P. '22 § 681; Civ. P. '12 § 419; Civ. P. '02 § 381;
1870 (14) § 397.

§ 10-257. Answer and reply to be verified as in an action.

The answer and reply shall be verified in the like cases and manner and be

subject to the same rules as the answer and reply in an action.

1942 Code § 815; 1932 Code § 815; Civ. P. '22 § 682; Civ. P. '12 § 420; Civ. P. '02 § 382;

1870 (14) § 398.

CHAPTER 4.

Venue.

Sec.

10-301.

10-302.

10-303.

10-304.

10-305.

10-306.

Actions to be tried where subject

matter situated.

Actions to be tried where cause of

action arose.

Actions to be tried in county where
defendant resides.

Suits against certain fiduciaries.

Hearing elsewhere by consent.

Place of trial of claims for penalty

on freight claims.

Sec.

10-307. Suits against insurance companies.
10-308. Suits by certain mutual insurance

companies against members.
10-309. When such suit to be removed.
10-310. Changing place of trial.

10-311. Same: procedure when fair and im-
partial trial cannot be had in coun-
ty.

§ 10-301. Actions to be tried where subject matter situated.

Actions for the following causes must be tried in the county in which the

subject of the action or some part thereof is situated, subject to the power of

the court to change the place of trial, in certain cases as provided in § 10-310;

(1) For the recovery of real property or of an estate or interest therein or

for the determination in any form of such right or interest and for injuries to

real property;

(2) For the partition of real property
;

(3) For the foreclosure of a mortgage of real property ; and

(4) For the recovery of personal property distrained for any cause.

1942 Code §420: 1932 Code §420; Civ. P. '22 §376; Civ. P. '12 § 172; Civ. P. '02 § 144;

1870 (14) § 146; 1887 (19) 835; 1894 (21) 793.

Cross reference.—As to constitutional pro-

visions for venue, see S. C. Const., Art. 6, § 2.

Meaning of "subject of the action."

—

"The cause of action" is a legal wrong
threatened or committed against the com-
plaining party; and the "object of the ac-

tion" is to prevent or redress the wrong
by obtaining some legal relief. The "sub-
ject of the action" is, clearly, neither of

these; it is not the wrong which gives the

plaintiff the right to ask the interposition

of the court, nor is it that which the court

is asked to do for him, but it must be the

matter or thing, differing both from the

wrong and the relief, in regard to which
the controversy has arisen, concerning
which the wrong has been done; and this

is, ordinarily, the property, or the contract

and its subject matter, or other thing in-

volved in the dispute. Knight v. Fidelity

& Casualty Co., 184 S. C, 362, 192 S. E.
558.
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In all cases, legal or equitable, the "sub-
ject of the action" is the plaintiff's main
primary right which has been broken, and
by means of whose breach a remedial right

arises. Knight v. Fidelity & Casualty Co.,

184 S. C. 362, 192 S. E. 558.

The subject or subject matter of an ac-

tion is the property or contract and its

subject matter, or other thing involved in

the dispute. Odell Hardware Co. v. Scar-
borough's, Inc., 186 S. C. 370, 195 S. E.
631.

Section for benefit of parties to suit only.

— It would seem that this and related sec-

tions, as to place of trial, were prescribed
exclusively for the benefit of the parties

to the suit, and that persons, outside of the

record have no rights in the matter. See
Trapier v. Waldo, 16 S. C. 276.

The words "must be tried" are impera-
tive and cannot be disregarded. Trapier
v. Waldo, 16 S. C. 276, cited with approval

in First Nat. Co. v. Strak, 148 S. C. 410.

146 S. E. 240. See also, Riddle v. Reese,

53 S. C. 198. 31 S. E. 222; Ware v. Hender-
son, 25 S. C. 385.

The "place of trial" is the place where
the action is brought.—The place of trial

is the place where the action is brought,

and where the record is preserved for the

guidance of those who may be interested.

Weathersbee v. Weathersbee, 82 S. C. 4,

62 S. E. 838.

Venue of condemnation case.— In con-

demnation cases the proper venue is the

county in which the land lies, regardless of

residence or principal place of business of

the owner or of the condemning part}'. 10

R. C. L. 206, cited with approval in Augusta
Power Co. v. Savannah River Elect. Co.,

152 S. C. 295, 149 S. E. 924.

One good reason why a condemnation
case must be brought only in the county
wherein the land lies is tha' such proceed-

ings are special proceedings, the statutes

prescribing just what shall be done and
how it shall be done in order to subject

lands for public use, and a court of one
jurisdiction certainly could not enjoin a

statutory proceeding commenced in an-

other jurisdiction, and relief must be sought
in the jurisdiction where the statutory pro-

ceeding is pending. Augusta Power Co.

v. Savannah River Elect. Co., 152 S. C.

295, 149 S. E. 924.

May not be waived.— If the situs of the

land determines the jurisdiction, this may
not be waived, and would be fatal to a cause

brought in another county; while if the

case is transferred to the county where
the land is situate, no other question of

jurisdiction could arise, for by making

this motion jurisdiction of the person is

waived. Augusta Power Co. v. Savannah
River Elect. Co., 152 S. C. 295, 149 S. E.
924.

Injunction from another county is void.

—

As all orders of a court without jurisdiction

are nullities, a temporary restraining order
from a court in a county other than that

in which the land lies in a condemnation
case, is void and all the parties are not
bound bv it. Augusta Power Co. v. Savan-
nah River Elect. Co., 152 S. C. 295. 149

S. E. 924.

But it may be obtained afterwards in

proper county.—An order holding that ore
court is without jurisdiction except to trans-

fer a case in condemnation proceedings to

the proper county does not prejudice in any
way the rights of parties to apply to court
of the proper county, or any judge thereof,

for a restraining order or rule to show
cause as they may be advised. Augusta
Power Co. v. Savannah River Elect. Co.,

152 S. C. 295, 149 S. E. 924.

Specific performance of contract to con-
vey land.—Under this section the venue
of an action for specific performance of a

contract to convey land is the county where
the land is located, notwithstanding the

defendant was a resident of another countv.
Barrow v. Gowdy, 114 S. C. 122, 103 S. E.

477.

Such action is to determine a right or in-

terest in real property.—An action for

specific performance of a contract to con-
vey land is one to determine the right or

interest of the grantee in the real property,

the subject matter being the land. Barrow
v. Gowdy, 114 S. C 122, 103 S. E. 477.

Venue of action for injury to realty.

—

Where a complaint alleges injury to real

estate and defendant sets up an easement,
and therefore an interest, in the land, the

case should be tried in the county where
such land is situated, and an order grant-
ing a change of venue on the ground that

defendant's place of business is in another
county is erroneous. Stuckey v. Alderman,
107 S. C. 426, 93 S. E. 126."

An action for damages upon real prop-
erty which would have been sufficient to

sustain the old action of trespass quare
clausum fregit must be tried in the county
where the land lies, without regard to the

residence of defendant. Henderson v. Ben-
nett, 58 S. C. 30, 36 S. E. 2; cited with ap-

proval in Pierce v. Marion Lumber Co.,

103 S. C. 261, 88 S. E. 135.

The wrongful taking of stumps affixed

to the soil is an "injury to realty." Stuckey
v. Alderman, 107 S. C. 426, 93 S. E. 126.

'
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And so are damages to growing crops.

—

Damages to growing crops are an "injury

to real estate" within this section. Pierce

v. Marion Lumber Co., 103 S. C. 261, 88

S. E. 135. See also, Tittle v. Kennedy,
71 S. C. 1, SO S. E. 544.

Action to enforce a lien must be brought
where land lies.—A proceeding by a re-

ceiver against a member of an insurance

company to enforce an assessment secured

by realty, if it be a separate suit, must be

brought in the county in which the prop-

erty is situated. See Wetmore v. Scalf, 85

S C. 285, 67 S. E. 298.

Petition for appointment of a trustes does

not come under this section.—A petition

for the appointment of a trustee to suc-

ceed a deceased trustee in a deed of trust

conveying both real and personal property

in trust is not an action for the recovery

of real estate so as to be governed by this

section. Cone v. Cone, 61 S. C. 512, 39

S. E. 748.

Nor an action to require an accounting
for the value of real estate.—An action to

require one to account for the value of real

estate brought by him at a sheriff's sale

under a judgment in favor of his trustee

and sold by him to third persons at a large

profit is an action purely personal and not

within the scope of this section. Bell v.

Fludd, 28 S. C. 313, 5 S. E. 810.

Nor does action against executor to

sell lands to pay creditors.—An action

against an executor by creditors of the de-

ceased testator to compel an accounting
and to marshal the assets, for which pur-

pose a sale of the testator's lands is asked

is not an action to recover any real prop-
erty, or any estate or interest therein and
therefore does not come under this sec-

tion. Jordan v. Moses, 10 S. C. 431.

But section applies in action to set aside

deeds of devisees.—An action against ex-

ecutrix, devisees, and others, to subject real

estate devised or descended to the payment
of the debts of the ancestor, and to vacate

deeds of transfer made by the devisees and
heirs to third parties, is an action "for the

recovery of real property, or of an estate

or interest therein, or for the determina-
tion of such right or interest," and must
be tried in the county where the lands

are located; the circuit court of any other

county is without jurisdiction. Bacot v.

Lowndes, 24 S. C. 392.

In such action as the above, before the

deeds can be set aside the interest and
rights of said heirs must be determined
and adjudicated, there being the issues

raised and that will determine the jurisdic-

tion of the court. Bacot v. Lowndes, 24
S. C. 392.

Suit to set aside deed because of fraud.
-—Suit to set aside deed, being one "affect-

ing title to real property," held properly
brought where land was situated, though
based on fraud. Dickerson v. Oliphant,
160 S. C. 288, 158 S. E. 546.

A decree for partition rendered in proper
county may be signed in another.—A de-
cree rendered on a hearing for partition

of land in the county wherein the land was
situated but signed in another county con-
forms to this section and is valid. This
practice is justified by necessity and the
decisions. Weathersbee v. Weathersbee,
82 S. C. 4, 62 S. E. 838.

And an order of sale in partition may be
granted at chambers.—A circuit judge has
jurisdiction to grant an order of sale in

partition, at chambers, without the consent
of the parties in interest in a proceeding
in the county where the land lies. See
Woodward v. Elliott, 27 S. C. 368, 3 S. E.
477.

Though § 17-1 contains no limitation on
the powers of judges at chambers, such
limitation is found in this section and a

judge may not, while sitting in chambers
in one county, grant an order of sale in

partition of land situated in another county.

Woodward v. Elliott. 27 S. C. 368, 3 S. E.

477.

Foreclosure must be in county where
land lies.—An action for foreclosure of a
mortgage on land must be brought in the

county in which the land is located, and
the mortgagor cannot give die court of

another county jurisdiction by consent to

make a decree of foreclosure in a case com-
menced in such other county. Silcox v.

Jones, 80 S. C. 484, 61 S. E. 948; cited

with approval in First Nat. Co. v. Strak,

148 S. C. 410, 146 S. E. 240. See also.

Barrow v. Gowdy, 114 S. C. 122, 103 S. E.

477; Stuckey v. Alderman, 107 S. C. 426.

93 S. E. 126; Pierce v. Marion Lumber
Co., 103 S. C. 261, 88 S. E. 135; Ware v.

Henderson, 25 S. C. 385; Bacot v. Lown-
des 24 S. C. 392; Steele v. Exum, 22 S. C.

276.

Section 15-233 authorizing circuit judges

to hear and determine at chambers actions

for foreclosure is limited by this section

requiring such actions to be tried in coun-

ty where land lies, so that a judge of one
county is without jurisdiction to order a

purchaser at a foreclosure sale in another

county to show cause why he failed to com-
ply with the terms of his bid. Kaminisky
v. Trantham, 45 S. C. 8, 22 S. E. 746.
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Though ownership of the land be an
issue.—Where in a foreclosure suit defend-
ant claims that he is not the owner of

the land, an order, on defendant's motion,
changing the place of trial from county in

which land lies is erroneous in view of this

section, as the only way in which to deter-

mine defendant's ownership is by a trial of

this kind and not by ex parte showing in

nature of an affidavit. First Nat. Co. v.

Strak, 148 S. C. 410, 146 S. E. 240.

If the defendant should finally win out
on his contention that there was no mort-
gage, the record of such finding ought to

be in the county where the land lies so that

anyone searching the record could ascer-

tain without a trip to another county how
this mortgage was disposed of; as in after

years a prospective buyer or lender of mon-
ey seeing the mortgage would naturally

inquire the result of the foreclosure, and
it would be a hardship and unnecessary
expense to have to send to another county
for this information, as the record would
be in one county and the lot of land in

another county. First Nat. Co. v. Strak,

148 S. C. 410, 146 S. E. 240.

And a person is presumed to know this.

—If a person give a mortgage purporting

to cover land in a certain county, he has

only himself to blame if he has to meet
the issue in that county as he is presumed
to know the law that a mortgage must be

foreclosed in the county in which the land

is located. First Nat. Co. v. Strak, 148

S. C. 410, 146 S. E. 240.

And such is the venue though only part

of the land be so situated.—An action to

foreclose a mortgage brought in the coun-

ty in which a part of the property is situ-

ated, and in which one of the defendants

resides, gives the court jurisdiction of the

whole matter, including judgment for de-

ficiency against a defendant residing and
served in another county. Wagener v.

Swygert, 30 S. C. 296, 9 S. E. 107.

And in such case title to party in an-

other county may be tried.—The question

of title to land lying in one county might
be tried in another county when in both
counties there are lands claimed by defend-

ants in an action to subject these lands

to the payment of a decedent's debts. See
Barrett v. Watts, 13 S. C. 441.

_
County in which personal property is

situate is proper venue in claim and de-
livery action.—In an action for claim and
delivery for possession of a horse, where
the defendant, who had possession, resided
in one county and the plaintiff and other
defendant resided in the county where the
action was brought, it was error to refuse
a change of venue in the light of this sec-
tion. Williams v. Rollins, 107 S. C. 440,
93 S. E. 1. See also. All v. Williams, 87
S. C. 101, 68 S. E. 1041.

Remedy for noncompliance in such cases.—When an action for claim and delivery
of personal property is brought in a county
other than that in which the property is

situated at the commencement, the venue
should be changed to the proper county, to
conform to this section, not by demurrer
to the jurisdiction but by motion for an
order to change the place of trial. All v.

Williams, 87 S. C. 101. 68 S. E. 1041.
Failure of a defendant residing in one

county, personally served with summons
before a magistrate of an adjoining county
in an action for claim and delivery of per-
sonal property within the territorial juris-
diction of such magistrate, to appear and
object to the jurisdiction of the magistrate,
waives want of jurisdiction over him, and
a default judgment against him in such
action is valid. Ex parte Townes, 97 S. C.
56, 81 S. E. 278.

But such is not the necessary venue in

action for conversion.— It seems that while
actions for claim and delivery must be
brought in county in which property is sit-

uated, an action for conversion is not gov-
erned by this section but by § 10-303, and
may be brought in the county of any de-
fendant regardless of place of the personal
property. See Williams v. Rollins, 107 S.

C. 440. 93 S. E. 1.

Applied in Connor v. McCoy, 83 S. C.

165, 65 S. E. 257; Smith v. Thomas, 184
S. C. 498, 193 S. E. 51; Bethea v. Home
Furniture Co., 185 S. C. 271, 194 S. E. 10.

Cited in Shelton v. Southern Kraft Cor-
poration, 195 S. C. 81, 10 S. E. (2d) 341.

§ 10-302. Actions to be tried where cause of action arose.

Actions for the following causes must be tried in the county where the

cause or some part thereof arose, subject to the like power of the court to

change the place of trial

:

(1) For the recovery of a penalty or forfeiture imposed by statute, except

that when it is imposed for an offense committed on a lake, river or other

stream of water situated in two or more counties the action may be brought
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in any county bordering on such lake, river or stream, and opposite to the

place where the offense was committed ; and

(2) Against a public officer or person specially appointed to execute his

duties for an act done by him in virtue of his office or against a person who
by his command or in his aid shall do anything touching the duties of such

officer.

1942 Code § 421; 1932 Code § 421; Civ. P. '22 § 377; Civ. P. '12 § 173; Civ. P. '02 § 145;

1870 (14) § 147.

I. General Consideration.

II. Subsection (2).

I. GENERAL CONSIDERATION.
Meaning of "cause of action."—A cause

of action consists of a primary right of

plaintiff, a corresponding duty of defendant,

and a wrong by defendant in breach of

such right and duty. Baldwin v. Board
of Commissioners, 196 S. C. 112, 12 S. E.

(2d) 846.

"The cause of action" is a legal wrong
threatened or committed against the com-
plaining party; and the "object of the ac-

tion" is to prevent or redress the wrong
by obtaining some legal relief. The "sub-

ject of the action" is, clearly, neither of

these; it is not the wrong which gives the

plaintiff the right to ask the interposition

of the court, nor is it that which the court

is asked to do for him, but it must be the

matter or thing, differing both from the

wrong and the relief, in regard to which
the controversy has arisen, concerning
which the wrong has been done; and this

is, ordinarily, the property, or the contract

and its subject matter, or other thing in-

volved in the dispute. Knight v. Fidelitv

& Casualty Co., 184 S. C. 362. 192 S. E.

558.

Language of section is imperative.—The
language used in this section is imperative

and cannot be disregarded. Ware v. Hen-
derson, 25 S. C. 385; cited with approval

in Riddle v. Reese, 53 S. C. 198, 31 S. E.

222. See also, Fishburne v. Minott, 72 S.

C. 572, 52 S. E. 646; Trapier v. Waldo, 16

S. C. 276; Steele v. Exum. 22 S. C. 276;

Bacot v. Lowndes, 24 S. C. 392.

The general rule is that a sole defend-

ant has the right to have a transitory cause

of action against him tried in the county
of his residence. Darby v. Southern Ry.
Co., 108 S. C. 145, 93 S. E. 716.

But that right may be waived. Darbv
v. Southern Ry. Co., 108 S. C. 145, 93 S.

E. 716.

This section is an exception to gen-

eral rule.—This section is an exception to

the general rule that defendant has the

right to be tried in his own county in a

transitory action against him. Darby v.

Southern Ry. Co., 108 S. C. 145, 93 S. E.
716.

But is modified by § 10-306.—The pro-

visions of this section as to the venue of an
action for statutory penalties are modified
by § 10-306 providing for place of trial of

claims for penalty on freight claim. Dar-
by v. Southern Ry. Co., 108 S. C. 145, 93

S. E. 716.

A railroad company may be sued in any
county in which it is a resident for loss

or damage to freight, and for the penalty,

and both causes of action against it may
be united in the same complaint. Darby
v. Southern Ry. Co., 108 S. C. 145, 93 S.

E. 716.

This section is a statutory requirement
as to procedure merely.—This section as

to venue of actions for penalty is a mere
statutory requirement as to procedure, but

it cannot be successfully contended that it

constitutes the subject matter of the action.

Jenkins v. Atlantic Coast Line Ry. Co., 84

S. C. 343, 66 S. E. 409.

And compliance therewith is waived by
pleading to merits.—Where defendant R.

R. Co. contested a case in the magistrate's

court on its merits in an action for dam-
ages and penalty for loss of goods, an ob-
jection that the magistrate was without
jurisdiction because the action was not

brought in the county where the cause of

action arose, was waived. Jenkins v. At-

lantic Coast Line Rv. Co., 84 S. C. 343, 66

S. E. 409.

Action for penalty for usurious interest.

—Under this section an action to recover

a penalty for receiving usurious interest on

a contract for the lending of money should

be instituted in the county where the loan

was made and in which the land that was
mortgaged to secure the loan was located.

All v. Mortgage Co., 104 S. C. 239, 88 S. E.

529.

Quoted in Landrum v. State Highway
Department, 108 S. C. 139, 167 S. E. 164.

Cited in Ex parte Ware Furniture Co.,

49 S. C. 20, 27 S. E. 9; Morris v. Clink-

scales, 59 S. C. 232, 37 S. E. 821; Silcox

v. Jones, 80 S. C. 484, 61 S. E. 948; E.x
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parte Townes, 97 S. C. 56, 81 S. E. 278;
Bass v. Products Corp., 124 S. C. 346, 117

S. E. 594; Town of West Greenville v.

Jones, 161 S. C. 1S6, 159 S. E. 551; Odell
Hardware Co. v. Scarborough's Inc., 186
S. C. 370, 195 S. E. 631; Shelton v. South-
ern Kraft Corporation, 195 S. C. 81, 10

S. E. (2d) 341; Gibbes v. National Hospital
Service, Inc., 202 S. C. 304, 24 S. E. (2d)
513.

II. SUESECTION (2).

The bond of a public officer is a contract
and an action upon the bond alone is an
action upon a contract. Being an action

upon a contract, it is then, for the purpose
of determining jurisdiction of the courts,

a transitory action as contradistinguished
from a local action. Chappell v. Fidelity

and Deposit Co. of Maryland, 194 S. C.
124. 9 S. E. (2d) 592.

An action to try the title to a State office

does not come under subd. (2) of this sec-

tion but the place of trial is at the seat of

the State government where the office is

left. State v. Gibbes, 109 S. C. 135, 95 S.

E. 346.

An action for disability benefits against

the board of commissioners of police insur-

ance and annuity fund being an action

against a public officer or board, the venue
thereof must be determined by the provi-

sions of this section and not § 10-303.

Baldwin v. Board of Commissioners of Po-
lice Insurance and Annuity Fund, 196 S. C.

112, 12 S. E. (2d) 846.

In an action by a former peace officer

of Florence county for disability benefits,

the board of commissioners of the police

insurance and annuity fund contended the

venue should be Richland county where the

offices of the board were and that the cause
of action arose there. It was held that

considering the question from the stand-
point of the primary right of the plaintiff,

the right was based upon his official status

as a peace officer in Florence county and
the performance by him in Florence county
of his official duties as such peace officer.

That official status, acquired and exercised

by him in that county constituted his "pri-

mary right" to the benefits which would
legally accrue to him as a member of the

police insurance and annuity fund. To that

extent certainly his cause of action arose

in Florence county. Baldwin v. Board of

Commissioners, 196 S. C. 112, 12 S. E. (2d)

846.

Members of State Board of Veterinary
Examiners are public officers.—A circuit

court has jurisdiction of an action to com-
pel State Board of Veterinary Examiners to

issue license though none of board resided

in county where suit was brought. Greg-
ory v. Mclnnis, 140 S. C. 52, 134 S. E. 527.

Residence of defendants immaterial.

—

Under this section providing for venue in

actions against public officers, the fact that

some of an officer's co-defendants live in

a county other than the one in which the

cause of action arose does not give the

right to sue in such other countv. Fish-
burne v. Minott, 72 S. C. 572, 52 S. E. 646.

Section does not directly apply to man-
damus proceedings.—This section relating

to the place of trial of civil actions does
not directly apply to proceedings in man-
damus. La Motte v. Smith, 50 S. C. 558,

27 S. E. 933. See also. State v. Scarbor-
ough, 70 S. C. 288, 49 S. E. 860.

A circuit judge while holding court in

a circuit other than his own, has no juris-

diction, under this section, to hear and de-

termine at chambers, in such other circuit,

an application for mandamus in a cause
which arose in his circuit. La Motte v.

Smith. 50 S. C. 558, 27 S. E. 933.

As to acts of game warden held not to

be done by virtue of his office and court
denying change of venue, see Into v. Geor-
gia Cypress Co., 185 S. C. 437, 194 S. E.

336.

§ 10-303. Actions to be tried in county where defendant resides.

In all other cases the action shall be tried in the county in which/ the de-

fendant resides at the time of the commencement of the action. ' If there

be more than one defendant then the action may be tried in any county in

which one or more of the defendants to such action resides at the time of the

commencement of the action. If none of the parties shall reside in the State

the action may be tried in any county which the plaintiff shall designate in

his complaint. This section is subject however to the power of the court to

change the place of trial in certain cases as provided by law.

1942 Code § 422; 1932 Code § 422; Civ. P. '22 § 378; Civ. P. '12 § 174; Civ. P. '02 § 146;

1870 (14) § 148; 1875 (15) 913; 1898 (22) 687; 1905 (24) 848.
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I. General Consideration.

II. Actions against Corporations.

I. GENERAL CONSIDERATION.
Meaning of clause, "or if none of the par-

ties reside in the State".—The clause "or

if none of the parties shall reside in the

State," includes parties defendant only and
does not mean all parties, plaintiff and de-

fendant. Courtney v. Meyer, 202 S. C. 437,

25 S. E. (2d) 481.

This section is expressly subject to the

imperative provisions of § 10-302. Fish-

burne v. Minott, 72 S. C. 572, 52 S. E. 646.

And it must be construed with § 10-429.

—

Section 10-429, relating to service of process

on an unincorporated association, must be

construed with this section. Therefore, an
action against an unincorporated associa-

tion is not limited to the county where proc-

ess is served. Edgar v. Southern Ry. Co.,

213 S. C. 445, 49 S. E. (2d) 841 (1948).

Language of section is imperative.—The
language in this section is imperative and
not to be disregarded. It clearly implies

that a case cannot be tried elsewhere than

in the place appointed for the purpose, un-

less the place of trial be changed under

§ 10-310, and if tried elsewhere the trial

and judgment entered therein are nullities

for want of jurisdiction. Ware v. Hender-
son, 25 S. C. 385, cited in Riddle v. Reese,

53 S. C. 19S, 31 S. E. 222; Blakely v. Fra-
zier, 11 S. C. 122; Trapier v. Waldo, 16

S. C. 276; Bacot v. Lowndes, 24 S.C. 392.

The right of a defendant to have a case

against him tried in the county in which
he resides is a substantial right, and the

party asserting the right to maintain the

action in a different county should at least

"balance" the testimony showing such right.

Shelton v. Southern Kraft Corp., 195 S. C.

81, 10 S. E. (2d) 341.

The right to trial in the county where
the defendant resides, granted in this sec-

tion, is a substantial right. However, the

legislature did not intend that such rule

was inflexible for it enacted § 10-310 which
sets out when the place of trial may be
changed. When it is affirmatively shown
that the convenience of witnesses and the

ends of justice would be promoted the court

is fully empowered to transfer the case to

another county. Roof v. Tiller, 195 S. C.

132, 10 S. E. (2d) 333.

The right of a resident defendant to a

trial in the county of his residence assured

him under this section is a substantial right;

and a plaintiff who seeks to defeat a de-

fendant's right to a trial in the county of

the latter's residence by the joinder as a

defendant of a resident of the county in

which plaintiff has laid his venue, must,
when the issue of venue is raised, estab-

lish, not by a scintilla of evidence, but by
at least a balance of the evidence, that he
has a valid cause of action against the other
defendant, and should he fail in this, it is

the duty of the court to give the defendant
seeking a change of venue a right of trial

in the county of his residence. Dunbar v.

Evins, 198 S. C. 146. 17 S. E. (2d) 37.

A party may waive the provisions of the

statute as to the place of trial. Jones v.

Postal Tel. Cable Co., 91 S. C. 273, 74 S.

E. 492; Jenkins v. Atlantic Cost Line R.
Co., 84 S. C. 343, 66 S. E. 409; Hodge v.

Sovereign Camp, 134 S. C. 343, 132 S. E.

822.

A party who consents to have the issues

of an action begun in his county tried in

another county and procures an order, dis-

missing the action in his county and trans-

ferring the issues to the other county,

waives the right to have the cause subse-
quently removed back to his county. Hodge
v. Sovereign Camp, 134 S. C. 343, 132 S. E.

822.

Unless the jurisdiction depends on resi-

dence of defendant.—When the jurisdiction

depends on the residence of the defendant,

the question relates to jurisdiction of the

subject matter and cannot be waived. Nix-

on & Danforth v. Piedmont Mut. Ins. Co..

74 S. C. 438, 54 S. E. 657; McGrath v. Pied-

mont Mut. Ins. Co., 74 S. C. 69, 54 S. E.

218; Bell v. Fludd, 28 S. C. 313, 5 S. E.

810; Ware v. Henderson, 25 S. C. 385. But
Garrett v. Herring Furniture Co., 69 S. C.

278, 48 S. E. 254; Baker v. Irvine, 62 S. C.

293, 40 S. E. 672.

If the jurisdiction depends on service of

summons, it relates to the jurisdiction of

the person and may be v/aived, which may
be done by a general appearance. Nixon
& Danforth v. Piedmont Mut. Ins. Co., 74

S. C. 438, 54 S. E. 657. See also Jenkins

v. Atlantic Coast Line R. Co., 84 S. C. 343.

66 S. E. 409; Riddle v. Reese, 53 S. C. 198.

31 S. E. 222.

But contest on the merits is not always

a waiver of right to trial in own county.

—

Where a defendant appears specially and

answers to the merits to prevent default

judgment, but subject to a motion previ-

ously made to have the case transferred to

his own county as was his right under this

section, he does not submit to the jurisdic-

tion or waive this right of transferring the

case to his own county. Barfield v. South-

ern Cotton Oil Co., 87 S. C. 322, 69 S. E.

603.
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Time within which motion to transfer

should be made.—Although this section

fixes no specific time when the motion to

transfer shall be made, the statute intends

that when the summons is served on a de-

fendant and he is appraised that an action

is begun against him in another county
than that of his residence, he will, before

pleading to the action, take the necessary
ste~s to have the case transferred; if he
stands idle thereabout, pleads to the action

in the county in which it is brought, then

he will be held to have waived the question

of residence. Rosamond v. Lucas-Kidd
Motor Co., 182 S. C. 331, 1S9 S. E. 641.

This provision of the Code clearly has
reference to personal defendants residing

in different counties, and a court of a given
county cannot acquire jurisdiction of the

owner or driver of a truck in question by
reason of the same being attached, seized,

and held in the county where an alleged

injury occurred. Mahon v. Burkett, 160

S. C. 48, 158 S. E. 141.

Residence is question of fact.—Residence
ot defendant moving for change of venue
is a question of fact and depends upon in-

tention as evidenced by his acts and dec-

larations. Sample v. Bedenbaugh, 158 S.

C. 496, 155 S. E. 828; Barfield v. Coker &
Co., 73 S. C. 181, 53 S. E. 170. See also.

Riddle v. Reese, 53 S. C. 198. 31 S. E. 222;

LeHardy, Thesmar & Co. v. Dibble, 80

S. C. 482, 61 S. E. 950.

Change of residence so as to affect ju-

risdiction is not shown by the mere fact of

defendant's arrest, imprisonment and es-

cape. Riddle v. Reese, 53 S. C. 198, 31 S.

E. 222.

And finding as to residence is usually

conclusive.—Finding as to defendant's resi-

dence on motion for change of venue is

conclusive unless wholly unsupported by
testimony. Sample v. Bedenbaugh, 158 S.

C. 496, 155 S. E. 828.

And Supreme Court's prior ruling as to

jurisdiction is conclusive.—Where the Su-

preme Court on a prior appeal ruled that

the lower court had jurisdiction over one

of the two defendants an objection to the

jurisdiction was properly overruled. Elms
v. Southern Power Co., 79 S. C. 502, 60

S. E. 1110.

Place of last residence of defendant may
be venue.—An action for an accounting

against a nonresident may be brought in

the county where he resided prior to his

leaving the State. Carolina Agencv Co. v.

Garlington, 85 S. C. 114. 67 S. E. 225.

A distinction is recognized between legal

and actual residence.—A person may be a

legal resident of one place and an actual

resident of another. So a college student,

whose parents' home is in another county,
may be sued in the county in which the

college is located. Roof v. Tiller, 195 S. C.

132, 10 S. E. (2d) 333.

Writ of prohibition cannot be invoked
on ground court lacked jurisdiction because
defendant did not reside in county of suit.

Ex parte Jones, 160 S. C. 63, 158 S. E. 134.

Nonresident defendant waives want of

jurisdiction by failure to appear when noti-

fied.—Where a defendant in a claim and
delivery action in a magistrate's court did

not reside within the territorial jurisdiction

of the court and did not appear, though
duly notified, he waived the want of juris-

diction over him, and a default judgment
was valid. Ex parte Townes, 97 S. C. 56,

81 S. E. 278.

A party cannot confer jurisdiction by
consent.—Where an act created a new
county out of portions of old counties and
provided for a transfer of all the pending
suits in those portions to the new county,

a court of one of the portions of the old

county is deprived of jurisdiction of such

an action, though defendant consents to

trial by it. Riddle v. Reese, 53 S. C. 198,

31 S. E. 222.

But a subsequent act of law may direct

jurisdiction already established.—A juris-

diction once established cannot be directed

by any subsequent event arising out of acts

or omissions of the parties, but it can be

so directed by subsequent acts of law pro-

vided no constitutional limitations are trans-

gressed. Riddle v. Reese, 53 S. C. 198, 31

S. E. 222.

Jurisdiction of person is determined by
service within State.—The court's jurisdic-

tion of the person of a defendant is not

determined by the fact of his nonresidence,

but by the fact of personal service of proc-

ess within the State. Williams v. Simon,
128 S. C. 315, 122 S. E. 772.

The fact appearing upon the face of the

complaint that the defendant is a nonresi-

dent is not such affirmative showing that

the court has no jurisdiction of the defend-

ant's person as will sustain a demurrer.

Williams v. Simon, 128 S. C. 315, 122 S.

E. 772.

Equitable remedy.—Where no facts are

alleged showing plaintiff's remedy at law
inadequate, equity will not assume juris-

diction on theory of existence of an equi-

table lien enforceable in a county other

than that in which legal rights of parties

would be adjudicated if alleged equitable

remedy is not implied in view of this sec-
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tion. Georgia-Carolina Gravel Co. v. Blas-

singame, 129 S. C. 18, 123 S. E. 324.

The question of jurisdiction may be first

raised in the Supreme Court. McGrath
v. Piedmont Mut. Ins. Co., 74 S. C. 69, 54

S. E. 218; Riddle v. Reese, 53 S. C. 198,

31 S. E. 222; Bell v. Fludd, 28 S. C. 313,

5 S. E. 810; Ware v. Henderson, 25 S. C.

385; State v. Penny, 19 S. C. 218.

Court has jurisdiction at chambers to

order place of trial changed to proper coun-

ty. Ex parte Jones, 160 S. C. 63, 158 S. E.

134.

Change of venue is either question of fact

or law.— If the motion to change the venue
be predicated on the ground of convenience

of witnesses and the promotion of justice,

it might be said that the motion is ad-

dressed to the discretion of the court; but

if the motion is based upon the ground
that a particular county is the place of resi-

dence of the defendant and all the facts are

admitted, then it is a question of law. Shel-

ton v. Southern Kraft Corp., 195 S. C. 81.

10 S. E. (2d) 341.

Co-defendant must be a material and
bona fide defendant.—That part of this sec-

tion which provides that an action may be
tried in any county in which one or more
of the defendants reside at the time of the

commencement of the action, means a ma-
terial and bona fide defendant against whom
a cause of action has been stated. The
mere joining of a party as a defendant for

the purpose of laying venue in a county
different from the residence county of the

real defendant will not suffice and the court

will inquire into facts of the case sufficient-

ly to determine the probability of a de-

fendant being material when venue is de-

pendent upon such defendant. White v.

Nichols, 190 S. C. 45, 1 S. E. (2d) 916.

In passing upon whether a defendant is

immaterial and has been joined merely for

the purpose of permitting an action to be

tried in a county other than the county

where the real defendant or defendants re-

side, the fact that the complaint states a

cause of action against the challenged de-

fendant, or that the same testimony given

on the hearing of the case on its merits

would require the issue of the liability of

such defendant to be submitt to the jury,

does not necessarily govern, because on a

motion of this nature the judge before

whom it is made sits both as judge and

action against the co-defendant and that

the real defendant was entitled to a change
of venue to the place of his residence.

Death of resident defendant does not
deprive jurisdiction.—Resident defendant's
death, leaving resident of another county
sole defendant, before second trial of tort

action did not deprive court of jurisdiction.

Halsey v. Minnesota-South Carolina Land,
etc., Co., 168 S. C. 18, 166 S. E. 626.

Conclusiveness of action by trial court

in changing place of trial.— In Griffin v.

Owens, 171 S. C. 276, 172 S. E. 221, Su-
preme Court would not interfere with trial

court's action in changing place of trial

from county of defendant's residence to

county of plaintiffs' residence on ground
of convenience, in absence of showing that

trial court's action was opposed to sound
discretion amounting to deprivation of le-

gal rights of cOTTiplaining party.

The disobedience of an order made by
a court without jurisdiction is not a con-

tempt. State v. Nathans, 49 S. C. 199, 27

S. E. 52; State v. Scarborough, 70 S. C.

288, 49 S. E. 860.

This section does not directly apply to

proceedings in mandamus. La Motte v.

Smith. 50 S. C. 558, 27 S. E. 933; State v.

Scarborough, 70 S. C. 288, 49 S. E. 860.

But proceedings in mandamus are tri-

able in the county where respondent re-

sides. La Motte v. Smith, 50 S. C. 558,

27 S. E. 933.

The provisions of this section are not ap-

plicable to an action removed from a state

court into a Federal court. Williamson v.

Squibb & Sons, 30 F. Supp. 629.

Section not applicable to action against

public officer or board.—This section is not

applicable to an action brought against the

board of commissioners of police insurance

and annuity fund for disability benefits; this

being an action against a public officer or

board, the venue thereof must be deter-

mined by the provisions of § 10-302. Bald-

win v. Board of Com'rs, 196 S. C. 112, 12

S. E. (2d) 846.

Action against nonresident motorist.—In

Courtney v. Meyer, 202 S. C. 437, 25 S. E.

(2d) 481, where an action was brought
against a nonresident motorist under § 437

of the 1942 Code (see now §46-104), venue
was properly laid in the county of the resi-

dence of the plaintiff.

Action to recover on a promissory note
jury. Dunbar v. Evins, 198 S. C. 146, 17 .

; s a transitory action, founded on contract,
S. E. (2d) 37. and under this code provision is properly

See Rogers v. Montgomery, 188 S. C. triable in the county where the defendant

244, 198 S. E. 380, for a case which held resides. Odell Hdw. Co. v. Scarborough,
that the plaintiff had not stated a cause of 186 S. C. 370, 195 S. E. 631.
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The bond of a public officer is a contract

and an action upon the bond alone is an
action upon a contract. Being an action

upon a contract, it is then, for the purpose
of determining jurisdiction of the courts, a

transitory action as contradistinguished
from a local action. Chappell v. Fidelity,

etc., Co., 194 S. C. 124, 9 S. E. (2d) 592.

This section is applicable to confessions
of judgment.—A confession of a judgment
can be entered only in the county in which
the judgment could have been obtained
by an action under this section, namely,
the county wherein the defendant resides.

Ex parte Ware Furniture Co., 49 S. C. 20,

27 S. E. 9.

And it applies to actions to set aside

judgments and a sale of property there-

under.—An action to set aside a judgment,
and sale of property thereunder, and for

an accounting, is a personal action, and
under this section, must be brought in the

county where one or more of the defend-
ants reside. Bell v. Fludd, 28 S. C. 313,

5 S. E. 810.

Suit against partners of different resi-

dences on partnership debt.—A justice of

the county wherein resides a partner in a

firm of three partners has jurisdiction, un-

der this section, of an action against the

three partners for the amount of a debt

contracted by the partnership. Strickland

v. Strickland, 95 S. C. 492, 79 S. E. 520.

The court of the county wherein resides

one of the partners of a partnership has
jurisdiction to try an action against the

partnership and partners on a debt and ap-

point a receiver for the partnership assets.

Whilden v. Chapman, 80 S. C. 84. 61 S.

E. 249.

Action on a note against maker, endorser,

and guarantor of different counties.—Where
a complaint states a cause of action against

a maker and an endorser of a note, and a

cause of action against the guarantors, who
live in different counties, the circuit court

of either county has jurisdiction under this

section in the absence of demurrer for im-
proper joinder of causes of action. Bank
of Dillion v. Adams, 125 S. C. 210, 118 S.

E. 417.

Transfer of suits to newly formed coun-
ties.—The court of a new county has ju-

risdiction of an action against two defend-

ants, one of which resided in the new coun-
ty formed from a portion of an old county,

as the act forming the new county provided
for the transferring of all pending suits

from old counties to dockets of such new
countv. Norris v. Clinkscales, 59 S. C.

232, 37 S. E. 821.

Action against member of insurance com-
pany must be in his county.—A proceed-
ing by a receiver, appointed in an action

against a mutual fire insurance company
against a member of the company if re-

garded as a separate suit, must be brought
in the county in which the member is a

resident and in which the property alleged

to be subject to a lien is situated. Wet-
more v. Scalf, 85 S. C. 285. 67 S. E. 298.

And such action determines rights of

other defendants residing elsewhere.—An
action to foreclose a mortgage brought in

the county of one defendant's residence,

which was also the county wherein a part

of the property was situated, gives the

court jurisdiction over another defendant
residing elsewhere for a deficiency in pay-
ment. Wagener v. Swygert, 30 S. C. 296,

9 S. E. 107.

Applied in Bridge v. Orange Crush Bot-
tlers, 164 S. C. 351, 162 S. E. 325; Lillard

v. Searson, 170 S. C. 304, 170 S. E. 449;

American Agricultural Chemical Co. v.

Smith, 173 S. C. 158, 175 S. E. 275; War-
ren v. Smith, 190 S. C. 8, 1 S. E. (2d) 900;

Crawford v. Cooper River Fed. Sav„ etc.,

Ass'n, 203 S. C. 347, 27 S. E. (2d) 460.

Stated in Steele v. Exum, 22 S. C. 276.

Cited in Silcox & Co. v. Jones, 80 S. C.

484, 61 S. E. 948; Taylor v. News, etc., Co..

156 S. C. 537, 153 S. E. 571: Weatherfortl
v. Radcliffe, 63 F. Supp. 107; Griffin v. Rice,

216 S. C. 160, 57 S. E. (2d) 69 (1949).

II. ACTIONS AGAINST
PORATIONS.

ZOR-

No specific legislation on venue of action

against domestic corporations.— It seems
that there is no specific legislation in South
Carolina upon the subject of the place of

trials of actions against domestic corpora-

tions. Bass v. American Products, etc..

Corp., 124 S. C. 346, 117 S. E. 594; Tobin
v. Chester, etc., R. Co., 47 S. C. 387, 25

S. E. 283.

But section is applicable to domestic cor-

poration.—A corporation chartered under
the laws of South Carolina, that is to say,

a domestic corporation, is a resident in any
county in the State where it maintains an
agent and conducts its corporate business,

and suit may be brought against it in any
such countv. Tucker v. Ingram, 187 S. C.

525, 198 S. E. 25; Willis v. Industrial Life,

etc., Ins. Co., 192 S. C. 304, 6 S. E. (2d)

706; Miller v. Boyle Constr. Co., 198 S. C.

166, 17 S. E. (2d) 312.

And it may be sued in any county where
it has an agent and conducts its business.

—

In the absence of a statute confining resi-

dence to a particular county, a domestic
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corporation is a resident in any county in

the State where it maintains an agent and
conducts its corporate business and under

this section must be sued in such county.

Elms v. Southern Power Co., 78 S. C. 323.

58 S. E. 809. See also, McGrath v. Pied-

mont Mut. Ins. Co., 74 S. C. 69, 54 S. E.

218; Nixon v. Piedmont Mut. Ins. Co., 74

S. C. 438, 54 S. E. 657; Patterson v. Orange-
burg Fert. Co., 120 S. C. 478, 113 S. E. 318.

The residence of a domestic corporation

has been declared to be, and such corpora-

tion may be sued (1) in the county where
its principal place of business is fixed by
its charter, and (2) in any county where
it has and maintains a place of business,

an agent engaged in conducting and carry-

ing on the business for which it exists.

Morris v. Peoples Bkg. Co., 191 S. C. 501.

5 S. E. (2d) 286; Gibhes v. National Hos-
pital Service, 202 S. C. 304, 24 S. E. (2d)

513.

A railroad corporation is a resident of a

county where its line is located, and where
it maintains a public office, and an agent
upon whom process may be served. Tob-
in v. Chester, etc., R. Co., 47 S. C. 387, 25

S. E. 283.

The test as to residence, in order to

bring an action against a domestic corpora-
tion, is not primarily the duration of the

work in which the domestic corporation
is engaged, or the length of residence, but
rather whether the corporation has and
maintains a place of business, or an agent
engaged in conducting and carrying on the

business for which it exists. Miller v.

Boyle Constr. Co., 198 S. C. 166, 17 S. E.

(2d) 312.

See Willis v. Industrial Life, etc., Ins.

Co., 192 S. C. 304, 6 S. E. (2d) 706, for a

case where the facts presented were suffi-

cient to sustain the findings of the trial

judge that the defendant maintained an
agent and was doing business within the
county where suit was brought.

Plaintiff may elect venue in action against
foreign corporation.—Under this section, a
plaintiff may elect in which county he will

sue a foreign corporation. Dennis v. Atlan-
tic Coast Line Ry. Co., S6 S. C. 258, 68
S. E. 465.

An action against a foreign corporation
may be brought in any county the plaintiff

elects, and if the corporation appears and
admits that it is a foreign corporation, the

court acquires jurisdiction which cannot
be overthrown by showing that defendant
had become domesticated. Elms v. South-
ern Tower Co., 78 S. C. 323, 58 S. E. 809.

Under this section, a court of common

pleas would have jurisdiction of an action

against a foreign fire insurance company,
though the company had no agent in that

county and the policy was issued in an-
other county, where the insured property
was located and in which plaintiff resided

at the time of the loss. Berrv v. Virginia

State Ins. Co., 83 S. C. 13, 64 S. E. 859.

A foreign corporation establishes a resi-

dence for venue purposes by having an
office and agent in the county for the trans-

action of business, notwithstanding a for-

eign corporation is ordinarily deemed a

nonresident of the State. Tucker v. Ingram.
187 S. C. 525, 198 S. E. 25; Shelton v.

Southern Kraft Corp., 195 S. C. 81, 10

S. E. (2d) 341.

In cases of foreign corporations doing
business within the State, the same may
be sued in any county in the State where
such corporation maintains an agent and
transacts its business. Willis v. Industrial

Life, etc., Ins. Co., 192 S. C. 304, 6 S. E
(2d) 706, citing Elms v. Southern Power
Co., 78 S. C. 323, 58 S. E. 809.

And suit may be maintained in that

county against corporation and co-defend-
ant.— If a foreign corporation, whether or

not domesticated, having an agent and
office for the transaction of business in a

particular county, is sued in that county
with a resident of another county of the

State, the case may be properly tried in

the county in which the action was brought:
if the foreign corporation is sued in a

county where it has no agent or place of

business, along with a co-defendant who
is resident of another county of the State,

the place of trial should be changed to the

county of the residence of the co-defend-

ant. Campbell v. Mutual Benefit Health,

etc., Ass'n, 161 S. C. 49, 159 S. E. 490;

Tucker v. Ingram, 187 S. C. 525, 198 S. E.

25; Warren v. Smith, 190 S. C. 8, 1 S. E.

(2d) 900; Windham v. Pace, 192 S. C.

271, 6 S. E. (2d) 270.

A foreign corporation having a railroad

running through a county and maintaining

offices and agents therein is a resident there-

of within this section and it is proper to

transfer the cause to the county where
another defendant resides. Hayes v. Sea-

board Air Line Ry. Co., 98 S. C. 6, 81

S. E. 1102.

But action against a resident and a for-

eign corporation not having established a

residence may be transferred to county of

resident.—A resident sued with a foreign

corporation may, under this section, compel
the case to be transferred for trial to the

county of his residence, if the name is

laid in any other county. Barfield v.
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Southern Cotton Oil Co., 87 S. C. 322, 69 it is a foreign corporation, it will be so

S E. 603. considered for the purposes of jurisdiction

If corporation admits its foreign char- under this section though it be shown after-

acter it will be so treated though domesti- wards that it had been domesticated. See
cated.—When a corporation appears and Elms v. Southern Power Co., 78 S. C. 323,

answers in a suit against it, admitting that 58 S. E. 809.

§ 10-304. Suits against certain fiduciaries.

Any administrator or administratrix appointed by any probate court of

this State may be sued in the county where such administration has been

granted. Any executor or executrix may likewise be sued in the county where

the testator's will has been proved or admitted to probate. Any guardian may
likewise be sued in the county in which the letters of guardianship have been

issued.

1942 Code § 422; 1932 Code § 422; Civ. P. '22 378; Civ. P. '12 § 174; Civ. P. '02 § 146;

1870 (14) § 148; 1875 (15) 913; 189S (22) 687; 1905 (24) 848.

§ 10-305. Hearing elsewhere by consent.

Nothing in §§ 10-301, 10-303 or 10-304 contained shall be so construed as

to prevent the hearing of any such action as is referred to in said sections by
consent of the parties or their attorneys and of the guardian ad litem of any

infant party to the action in a county other than that in which the action may
have been brought and may be pending or other than that in which the prop-

erty is situated.

1942 Code §§ 420, 422; 1932 Code §§ 420, 422; Civ. P. '22 §§ 376, 378; Civ. P. '12 §§ 172,

174; Civ. P. '02 §§ 144, 146; 1870 (14) §§ 146, 148; 1875 (15) 913; 1887 (19) 835; 1894 (21)

793; 1898 (22) 687; 1905 (24) 848.

Consent to trial elsewhere does not have absence of such written consent will have
to be in writing.—This section which al- no effect if the agreement is admitted or

lows a trial out of the proper county by has been carried into effect. Ex parte Pcar-

the consent of the parties does not re- son, 79 S. C. 302, 60 S. E. 706.

quire the consent to be in writing and the

§ 10-306. Place of trial of claims for penalty on freight claims.

Any action to recover a penalty against any common carrier for loss, de-

lay or damage to freight may be brought before any court of competent juris-

diction in any county in this State in which the cause of action for the dam-

age in such case may be brought.

1942 Code § 7170; 1932 Code § 7170; Civ. C. '22 § 3892; Civ. C. '12 § 2576; 1909 (26) 22.

This section modifies § 10-302.—Darby Cited in Vincent v. Southern Ry., 88 S. C.

v Southern Ry. Co., 108 S. C. 145, 93 S. E. 413, 70 S. E. 1056.

716.

§ 10-307. Suits against insurance companies.

All suits brought against any and all fire, life or other insurance companies

doing business in this State may be brought in the county where the loss

occurs,*- But nothing herein contained shall be so construed as to prevent

the court from changing the place of trial for any of the causes provided for

in § 10-310.

1942 Code § 423; 1932 Code §§ 423, 7997; Civ. P. '22 § 379; Civ. P. '12 § 175; Civ. C. '22

§ 4111; Civ. C. '12 § 2732; 1906 (25) 111.
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This section has no application in a mutual benefit company for refusal to de-

magistrate's court for the positive provi- liver policy, to serve company's agent, if

sions of S. C. Const., Art. V, § 23 any, in county of forum, entitled company
state that, without exception, such cases to have case transferred to county wherein
must be tried in the county where the de- service was made on officer of company at

fendant resides. Gibbes v. National Hos- its home office. Harrison v. Carolina Mut.
pital Service, 202 S. C. 304, 24 S. E. (2d) Benefit Corp., 174 S. C. 338, 177 S. E. 395.

513. As applied to the court of common pleas.

Section not applicable to action for re- this section gives the plaintiff a choice of

fusal to issue policy.—In action against suing his claim either in the county of the

mutual benefit company for refusal to is- defendant's residence, or in the county
sue policy pursuant to agreement, this where the loss occurs. Gibbes v. National
section was inapplicable; venue being de- Hospital Service, 202 S. C. 304, 24 S. E.
termined by law applicable to other domes- (2d) 513.

tic corporations. Harrison v. Carolina Mut. Cited in Darby v. Southern Rv. Co., 10S

Benefit Corp., 174 S. C. 338, 177 S. E. 395. S. C. 145, 93 S. E. 716; Ex part'e Townes,
Effect of failure to serve company in 97 S. C. 56, 81 S. E. 278.

county of forum.—Failure of plaintiff, suing

§ 10-308. Suits by certain mutual insurance companies against members.

All suits instituted by any mutual life insurance company or mutual fire

insurance company formed in this State against a member or former member
of such company or any receiver of such company against any member or

former member of such company shall be brought in the county in which

such member resides.

1942 Code § 424; 1932 Code § 424; Civ. P. '22 § 380; 1912 (27) 776.

§ 10-309. When such suit to be removed.

Wherever any such suit or proceeding has been brought, either as an in-

dependent suit or an ancillary proceeding to a receivership suit, in any county

other than the county where the member or former member resides the court

where such proceeding is pending shall, upon motion of such member or for-

mer member sued, on affidavit showing that he resides in a different county,

remove for trial such suit or proceeding to the county where such member
or former member resides.

1942 Code § 425; 1932 Code § 425; Civ. P. '22 § 381; 1912 (27) 776.

§10-310. Changing place of trial.

The court may change the place of trial in the following cases:

(1) When the county designated for that purpose in the complaint is not

the proper county

;

(2) When there is reason to believe that a fair and impartial trial cannot be

had therein ; and

(3) When the convenience of witnesses and the ends of justice would be

promoted by the change.

When the place of trial is changed all other proceedings shall be had in

the county to which the place of trial is changed, unless otherwise provided

by the consent of the parties in writing duly filed or order of the court. And
the papers shall be filed or transferred accordingly.

1942 Code §§35, 426; 1932 Code §§35, 426; Civ. P. '22 §§34, 382; Civ. P. '12 § 176; Civ.

P. '02 § 147; Civ. C. '12 § 3832; Civ. C. '02 § 2735; G. S. 2114; R. S. 2246; 1870 (14) §§ 149,

839; 1879 (17) 14; 1896 (22) 12; 1905 (24) 845.
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I. General Consideration.

II. Subsection (1).

III. Subsection (2).

IV. Subsection (3).

Cross References.

As to the constitutional provisions for change of venue upon proper showing supported
by affidavit see S. C. Const., Art. 6, § 2. As to publication and mailing of summons, see

§ 10-454. As to notice before hearing at chambers, see § 10-1203. As to powers of judges
at chambers, see § 15-233.

I. GENERAL CONSIDERATION.
Section is constitutional.—South Carolina

Const., Art. 6, § 2, providing for a change of

venue of one ground only, is not exhaustive
and does not preclude the legislature from
enacting this section. Utsey v. Charleston,

etc., R. Co., 38 S. C. 399, 17 S. E. 141.

This section not affected by limitation

of power in following section.—Section 10-

311 relates only to a change of venu'- be-

cause a fair and impartial trial cannot be
had in county of the venue, but it does
not affect the court's power to change the

venue on the other grounds specified in

this section. Hanlev v. Charleston Light,

etc., Co., 110 S. C. 340, 96 S. E. 519.

Section limits right to trial where de-

fendant resides.—The right to trial in the

county where the defendant resides, granted
in § 10-303. is a substantial right. How-
ever, the legislature did not intend that

such rule was indexible for it enacted this

section which sets out when the place of

trial mav be changed. Roof v. Tiller, 195

S. C. 132, 10 S. E. (2d) 333.

This statute provides a method, when
the requirements are met, of changing the

place of trial from the county of residence

of a defendant, and is in derogation rather

than in conflict with the statutory right of

a defendant to the trial of a case in the

county in which the defendant resides at

the time of the commencement of an action.

Johnston v. Belk-McKnight Co., 194 S. C.

490. 10 S. E. (2d) 1.

The provisions of this section exist un-

affected by the provisions of § 10-303 setting

out place where action is to be tried. Wil-
liamson v. Squibb & Sons, 30 F. Supp. 629.

It is error to change the venue to a place

of trial other than that stated in the mo-
tion. Coogler v. California Ins. Co., 192

S. C. 54, 5 S. E. (2d) 459.

On appeal from an order allowing or re-

fusing a change of venue the appellate

court does not try the issue anew, but de-

cides whether or not the trial court has

abused his discretion by making a mani-

fest error of law so opposed to a sound dis-

cretion as to amount to a deprivation of the

legal rights of the plaintiff. O'Shields v.

Caldweli, 208 S. C. 245, 37 S. E. (2d) 665.

Motions to change the place of trial are

addressed to the discretion of the lower
court, and its ruling will not be disturbed

unless it appears from the facts presented
that the court in the exercise of a sound
judicial discretion committed manifest legal

error. Frost v. Protective Life Ins. Co.,

199 S. C. 349, 19 S. E. (2d) 471; Gregory
v. Powell, 206 S. C. 261, 33 S. E. (2d) 629.

On motions to change venue the facts

are quite variant and no fixed rules can be
laid down to cover each case; therefore,

a great deal must be left to the discretion

of the trial judge in deciding whether a

proper showing has been made for a change.

That discretion is judicial and must not be
arbitrarilv exercised. O'Shields v. Cald-

well, 208" S. C. 245. 37 S. E. (2d) 665.

Time to make motion for change is not
fixed.—This section fixes no time at which

a motion for a change of venue shall be
made, and the law thus being silent, the

courts cannot say that it intended to say

anything. Willoughby v. Northeastern R.

Co., 46 S. C. 317, 24 S. E. 208.

A plaintiff may move for change of venue
after trial commenced.—A party bringing

an action in a certain county is not after-

wards estopped from moving for a change
of venue to another countv. Willoughby
v. Northeastern R. Co., 46 S. C. 317, 24

S. E. 308.

Failure to docket case in county held not

to deprive court of jurisdiction to hear mo-
tion to change venue. Dennis v. Mc-
Knight, 161 S. C. 213, 159 S. E. 557.

Cited in Riddle v. Reese, 53 S. C. 198,

31 S. E. 222; Ex parte Townes, 97 S. C.

56, SI S. E. 278: Mahon v. Burkett, 160

S. C. 48, 158 S. E. 141; Willis v. Industrial

Life, etc., Ins. Co., 192 S. C. 304, 6 S. E.

(2d) 706; Hancock v. Southern Cotton Oil

Co., 213 S. C. 506, 50 S. E. (2d) 187 (1948).

II. SUBSECTION (1

Where a defendant is sued in the wrong
county, the court has jurisdiction only to

change the venue to the proper county un-

der this section. Bridge v. Orange Crush
Bottlers, 164 S. C. 351, 162 S. E. 325.

A court in an action against a nonresi-

dent of the county may not dismiss the
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action for want of jurisdiction, but may re-

move the cause to the proper county for

trial. Rafield v. Atlantic Coast Line R.
Co., 86 S. C. 324, 68 S. E. 631; Geiser v.

Sanders, 26 S. C. 70, 1 S. E. 159. See also,

Bell v. Fludd, 28 S. C. 313, 5 S. E. 810;

Steele v. Exum, 22 S. C. 276; Ware v.

Henderson, 25 S. C. 385.

Where an action has been brought in a

county where the court does not have juris-

diction of the subject matter or of the per-

son, the cause cannot be dismissed but
must be transferred to the proper county
where the court does have jurisdiction.

Brig;man v. One 1947 Ford Coupe, 213 S. C.

546, 50 S. E. (2d) 688 (1948).

A cause of action arose in one county
whereby a resident of that county brought
action in rem against an automobile. A
writ of attachment was levied and the auto-

mobile was seized in another county where
the owner resided. It was held that the

court of the first county was correct in

not dismissing the attachment and changing
place of trial to the county of the owner's
residence. Brigman v. One 1947 Ford
Coupe, 213 S. C. 546, 50 S. E. (2d) 688

(1948).

There may be a full jurisdiction, or a

limited jurisdiction in courts, determined
by the law which confers it. This section

confers upon the courts of this State juris-

diction to the extent of changing the place

of trial. Steele v. Exum, 22 S. C. 276, cited

in Rafield v. Atlantic Coast Line R. Co., 86
S. C. 324, 68 S. E. 631. See also. All v.

Williams, 87 S. C. 101, 68 S. E. 1041.

And it is its imperative duty to order
such removal. Blakely v. Frazier, 11 S. C.

122.

But change cannot be made if present
venue is proper.—Affidavits to .he effect

that defendant was not the owner of the

land subject to foreclosure in an action

to foreclose a mortgage did not authorize

a change of venue from the county in which
the land was located under subd. (1) of

this section. First Nat. Co. v. Strak, 148

S. C. 410, 146 S. E. 240.

Where a complaint stated that defend-
ant was a nonresident and owned the rail-

road through that county, the court of that

county, in which the action is brought,

must determine the issue of fact whether
the company operated the line or only the

trains over the line which the defendant
claims is owned by another, so that on
finding the complaint true, it could prop-

erly refuse to transfer the case. Rafield

v. Atlantic Coast Line R. Co., 86 S. C.

324, 68 S. E. 631.

A defendant whose principal place of

business is in one county may be sued in

another county in which it has an agent
conducting its business, and is not entitled

to a change of venue to the county of its

principal business, under subd. (1) of this

section. Patterson v. Orangeburg Fert.

Co., 120 S. C. 478, 113 S. E. 318. See also,

Fair v. Dorchester Lumber Co., 113 S. C.

460, 101 S. E. 845.

Action brought in county of nominal
defendant.—An action against certain de-

fendants for damages in an alleged fraud-

ulent sale of property, one of whom had
no connection with the sale except as an
agent of the plaintiffs but who was made
a defendant to justify the venue in his

county, was not brought in the proper
county and may be transferred under subd.

(1) of this section. Adams v. Fripp, 108

S. C. 234, 94 S. E. 109.

Court's findings of defendant's nonresi-

dence not reviewable on appeal.—The find-

ings of the court on a motion to transfer a

case on the ground that defendant is a
nonresident of the county are not review-
able by the Supreme Court on appeal. Ra-
field v. Atlantic Coast Line R. Co., 86 S. C.

324, 68 S. E. 631.

An answer to the merits does not al-

ways waive right to change of venue.

—

A right to a change of venue is not waived
by an answer to the merits, where the

jurisdiction of the court from which the

change is made is defective, not as to the

person, but as to the subject matter. Nixon
& Danforth v. Piedmont Mut. Ins. Co., 74

S. C. 438, 54 S. E. 657. See also, Baker
v. Irvine, 62 S. C. 293, 40 S. E. 672; Gar-
rett v. Herring Furniture Co., 69 S. C. 278,

48 S. E. 254.

And this is true of a special appear-
ance.—An appearance by defendant for the

purpose of questioning the jurisdiction of

the court and pleading only to such, al-

leging that it is a nonresident, is not a

waiver of the right to object that the action

was brought in the wrong county. Rafield

v. Atlantic Coast Line R. Co., 86 S. C.

324, 68 S. E. 631.

Not important whether proper county is

in same or different circuit.—Under this

section, if the venue is laid in '.he wrong
county, it must be changed to the proper

county regardless of whether that county
is in the same or different circuit. Han-
ley v. Charleston Light & Water Co., 110

S. C. 340, 96 S. E. 519.

Quoted in Landrum v. State Highway
Department, 168 S. C. 139, 167 S. E. 164;

Shelton v. Southern Kraft Corp., 195 S. C.

81, 10 S. E. (2d) 341.
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III. SUBSECTION (2).

Subsection (2) applicable where preju-

dice exists in favor of opposing litigant.

—

The provisions of subsection (2) are opera-
tive not only where there may exist preju-
dice against the applicant, but also, where
prejudice might exist in favor of the oppos-
ing litigant such as to prevent the applicant

from receiving a fair and impartial trial.

Tolmston v. Belk-McKnight Co.. 19! S. C.
4<T0, 10 S. E. (2d) 1.

Judge's finding as to possibility of im-
partial trial not reviewable on appeal.

—

The finding of a circuit judge on motion
for change of venue under subd. (2) of

this section, because plaintiff, who sued as

administrator, was clerk of the court for

that county is not reviewable on appeal.

McCown v. Northeastern R. Co., 55 S. C.

384, 33 S. E. 506.

See State v. Bikle, 180 S. C. 400, 185

S. E. 753, for an opinion holding that the

lower court's refusal to change the venue
under subsection (2) was not an abuse of

its discretion as applied to the facts therein.

IV. SUBSECTION (3).

Burden of proof under subsection (3).

—

Both the convenience of witnesses and the

ends of justice to be promoted by the

change must be established. The burden
in the first instance rests upon the moving
party to make a prima facie showing of the

fulfillment of both statutory requirements,

and when this test has been successfully

met, the burden shifts to the contesting
party to defeat the showing made of at

least one of these requirements. Brice v.

State Company, 193 S. C. 137, 7 S. E. (2d)

850; Gregory v. Powell, 206 S. C. 261, 33

S. E. (2d) 629.

Change of venue for convenience of wit-

nesses and promotion of justice is discre-

tionary with judge.—Motion to change
place of trial for convenience of witnesses

and promotion of justice is addressed to

circuit judge's discretion and ruling will

not be disturbed unless manifestly erro-

neous. Gower v. Thomson, 6 S. C. 313;

Barfield v. Coker, 73 S. C. 181, 53 S. E.

170; Sample v. Bedenbaugh, 158 S. C. 496,

155 S. E. 828; Wade v. Southern Rv. Co.,

186 S. C. 265, 195 S. E. 560; Tucker v. In-

gram, 187 S. C. 525, 198 S. E. 25; Patter-

son v. Charleston & W. C. Ry. Co., 190

S C. 66, 1 S. E. (2d) 920.

As these sections fail to set out any re-

quirements of an affidavit as necessary to

have the place of trial changed, the circuit

judge is empowered to make a change
under subd. (3) of this section and only

his judicial discretion need be satisfied by
the affidavit. McFail v. Barnwell County,
54 S. C. 368, 32 S. E. 417.

Court abused discretion when it refused
to change place of trial as requested by
defendant where the unconverted evidence
showed that the witnesses would be con-
venienced and the ends of justice served
by such change. Fouche v. Royal Indem.
Co., 212 S. C. 194, 47 S. E. (2d) 209.

In Griffin v. Owens. 171 S. C. 276, 172
S. E. 221, *he Supreme Court would not
interfere with trial court's action in chang-
ing place of trial from county of defend-
ant's residence to county of plaintiffs' resi-

dence on ground of convenience, in absence
of showing that trial court's action was
opposed to sound discretion amounting
to deprivation of legal rights of complain-
ing party.

But both convenience of witnesses and
promotion of ends of justice must appear
together.—Convenience of witnesses and
promotion of ends of justice will not war-
rant a change of venue unless both appear
together. Utsey v. Charleston, etc., R.
Co., 38 S. C. 399, 17 S. E. 141; Castles v.

Lancaster Countv, 74 S. C. 512, 55 S. E.
115; Sample v. B'edenbaugh, 158 S. C. 496,

155 S. E. 828; Tucker v. Ingram, 187 S. C.

525. 198 S. E. 25.

To authorize a change of venue on the
grounds stated in subsection (3), the

burden is upon the moving party to show
that both "the convenience of witnesses''

and "the ends of justice'' will be promoted
by the change. Both requirements of this

section must be met. Gregorv v. Powell,
206 S. C. 261, 33 S. E. (2d) 629.

In the case of Castles v. Lancaster
County, 74 S. C. 512, 55 S. E. 115, it was
held that the meaning of the statute in

coupling the "convenience of witnesses"
and "the ends of justice" together as a
single ground for change of venue, was to

authorize a change on this ground only
when both the "convenience of witnesses"
and "the ends of justice'' would be pro-
moted. Dennis v. McKnight, 161 S. C.

213. 159 S. E. 557; Patterson v. Charleston
& W. C. Ry. Co., 190 S. C. 66, 1 S. E. (2d)

920. But see Willou^hbv v. Northeastern
R. Co., 46 S. C. 317, 24 S. E. 308, wherein
a change of venue was allowed on the

ground that it promoted ends of justice

when it appeared that most of the witnesses
would be inconvenienced by the change.

And must be substantiated by evidence
and not mere opinions.—One moving for

change of venue for convenience of wit-

nesses cannot rely merely on beliefs, opin-
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ions, and conclusions of witnesses without
disclosure of evidence. Sample v. Beden-
baugh, 158 S. C. 496, 1SS S. E. 828. See
also, Adams v. Fripp, 10S S. C. 234, 94

S. E. 109.

Court may refuse to change venue when
convenience of witnesses is promoted by
refusal.—Under subd. (3) of this section

a court may refuse to change the venue
where to do so would inconvenience wit-

nesses, even though it may have been
proper for the action to have been brought

in the county to which defendants desired

to have it removed. Moore v. Arthur, 113

S. C. 112, 101 S. E. 640.

Cause may be removed to another circuit.

— If the venue is changed under subd. (3)

of this section on account of the conven-
ience of witnesses and to promote the ends
of justice, the cause may be removed to

another circuit. Hanlev v. Charleston Light
& Water Co., 110 S. C. 340, 96 S. E. 519.

Cited in Easterling v. Odom, 98 S. C.

171, 82 S. E. 407.

§10-311. Same; procedure when fair and impartial trial cannot be had in

county.

When the ground for a change of place of trial in a circuit court in a case

in which such court has original jurisdiction is that a fair and impartial

trial cannot be had in the county in which such action was commenced the

application for removal must be made by some party interested to the judge

sitting in regular term. Such application must be supported by an affidavit

that a fair and impartial trial cannot be had in such count)'. Four days' no-

tice of such application shall be given to the adverse party, but such adverse

party shall have the right to waive the same. The circuit judge shall have

the power, upon application made to him by either party and upon proper

cause shown, to shorten or extend the time for the hearing of such applica-

tion. If a change is ordered it shall be to a county in the same judicial circuit,

and the judge shall order the record to be removed to such county.

1942 Code § 35; 1932 Code § 35; Civ. P. '22 § 34; Civ. C. '12 § 3832, Civ. C. '02 § 2735;

G. S. 2114; R. S. 2246; 1870 (14) 839; 1896 (22) 12; 1905 (24) 845.

Section limits right to trial where de-

fendant resides.—This statute provides a

method, when the requirements are met, of

changing the place of trial from the county
of residence of a defendant, and is in dero-

gation rather than in conflict with the stat-

utory right of a defendant to the trial of

a case in the county in which the defend-

ant resides at the time of the commence-
ment of an action. Johnston v. Betk-Mc-
Knight Co., 194 S. C. 490, 10 S. E. (2d) 1.

Change of venue is discretionary with

court.—The power to change the venue
as provided for under this section is dis-

cretionary. Taylor v. Williamson, Mc-
Mul. (16 S. C. Eq.) 348; State v. Coleman,
8 S. C. 237; McFail v. Barnwell County,
54 S. C. 368, 32 S. E. 417; Utsey v. Charles-

ton, etc., R. Co., 38 S. C. 399, 17 S. E. 141.

But it is a judicial and not an arbitrary

discretion.—On motions to change venue
the facts are quite variant and no fixed

rules can be laid down to cover each case;

therefore a great deal must be left to the

discretion of the trial judge in deciding
whether a proper showing has been made
for a change. That discretion is judicial

and must not be arbitrarily exercised. State
v. Woods, 189 S. C. 281, 1 S. E. (2d) 190;

O'Shields v. Caldwell, 208 S. C. 245, 37

S. E. (2d) 665. See also, State v. Jackson,
110 S. C. 273, 96 S. E. 416; State v. Davis,

138 S. C. 532, 137 S. E. 139; State v. Francis,

152 S. C. 17, 149 S. E. 348.

On an appeal from an order allowing or
refusing a change of venue the appellate

court does not try the issue anew, but de-

cides whether or not the trial court has
abused his discretion by making a mani-
fest error of law so opposed to a sound
discretion as to amount to a deprivation

ot the legal rights of the plaintiffs.

O'Shields v. Caldwell, 208 S. C. 245, 37

S. E. (2d) 665.

Discretion should be exercised only for

cause shown.—The exercise of the power
granted under this section must be for a

good and sufficient cause shown. Taylor

v. Williamson, McMul. (16 S. C. Eq.) 348:

Blakely v. Frazier, 11 S. C. 122.

In a capital case it is not sufficient

cause to change the venue to show that a

sum of money has been raised by sub-
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scription by some of the citizens of the

district to apprehend the criminal, he hav-
ing escaped from custody. State v. Wil-
liams, 2 McC. (13 S. C. L.) 383.

In the case of State v. Davis, 138 S. C.

532, 137 S. E. 139, it was held that a mo-
tion for a change of venue was erroneously
refused, in view of a showing of a strong
sentiment against defendant in the county
where the offense was committed.
A change of venue was granted where

the sheriff was the brother of a person
killed by the defendant, had taken part in

the drawing of jurors, by his deputy had
served them, and had just been re-elected

to his office for a term of four years. State

v. Sullivan, 39 S. C. 400, 17 S. E. 865;

State v. Martin, 155 S. C. 495, 152 S. E.

738.

But where the sheriff has no personal

interest or personal connection with the

prosecution a change of venue will not be
granted. State v. Martin, 155 S. C. 495,

152 S. E. 738.

Denial of change of venue to defendant
giving no notice of application and making
no affidavit showing impartial trial could
not be had in county, was held not abuse
of discretion in State v. Floyd, 160 S. C.

420, 158 S. E. 809.

And the affidavits should be strong.

—

The affidavits provided for by this section

should be strong. State v. Williams, 2

McC. (13 S. C. L.) 383.

But oral testimony of witnesses in open
court may be used.—The provisions of this

section that the application for removal
be "supported by affidavits, etc.," are com-
plied with when witnesses are introduced
in open court, and sworn by the presiding
judge, and their statements, at the time and
place, are reduced to writing by the official

stenographer. State v. Sullivan, 39 S. C.

400. 17 S. E. 865.

And review lies only where discretion is

abused.—Where there is no abuse of dis-

cretion shown in granting a change of

venue, the Supreme Court will not con-

sider whether a proper showing was made
in the court below authorizing the grant-

ing of the motion. Carroll v. Charleston

& S. R. Co., 61 S. C. 251, 39 S. E. 364;

Gower v. Thomson, 6 S. C. 313; Parker v.

Grimes, 9 S. C. 284; Blakely v. Frazier, 11

S. C. 122.

Failure to docket case in county does
not deprive court of jurisdiction to hear

motion to change venue. Dennis v. Mc-
Knight, 161 S. C. 213, 159 S. E. 557.

Named ground for change of venue is

exclusive.—This section relates only to a

change of venue because a fair and impar-
tial trial cannot be had in the county of

the venue and the section does not give

the courts power to change the venue on
the other grounds specified in § 10-310,

subds. (1) and (3). Hanley v. Charleston
Light & Water Co., 110 S. C. 340, 96 S.

E. 519.

And the "promotion of justice" may not
be used as ground for change.—A judge
at chambers has no power under this sec-

tion to grant a change of venue on the

ground that the end of justice would be
promoted therebv. Castles v. Lancaster
County, 74 S. C. "512, 55 S. E. 115.

But section does not affect court's power
to change the place of trial.—This section

was not intended, nor does it affect, the
power of the court to remove causes for

the reasons stated in subds. (1) and (3) of

§ 10-310. Hanlev v. Charleston Light, etc.,

Co., 110 S. C. 340, 96 S. E. 519.

Time for filing applications.—Both the

court of general sessions and of common
pleas may be open at the same time, and
hence an application for a change of venue
may be heard after the opening of the court
of common pleas. State v. Hunter, 79
S. C. 91, 60 S. E. 226.

Notice for change of venue.— In a case

where the defendant was arraigned on the
9th day of the month and the trial was set

for the 12th, the last day of the term, it

was held that there was no error in denying
the motion then made for the first time
for a continuance on the grounds that the

arraignment was so delayed that it was
impossible to give the required notice for a
change of venue. State v. Bethune, 86 S.

C. 143, 67 S. E. 466.

Where the trial judge held that he could
not entertain a motion for change of venue
in that four days' notice thereof had not
been given as required by this section and
such notice was not waived by the State,

it was held that no application having been
made to the trial judge to shorten the time
for the hearing of the motion, the appellants
moving for a change of venue could not
complain that the trial judge followed the

statute law of the State. State v. Woods,
189 S. C. 281, 1 S. E. (2d) 190.

Motion may be heard at chambers.—

A

judge at chambers has power to make an
order for a change of venue. Utsey v.

Charleston S. & N. R. Co., 38 S. C. 399,

17 S. E. 141; Fishburne v. Minott, 72 S. C.

572, 52 S. E. 646; Dennis v. McKnight, 161

S. C. 213, 159 S. E. 557.

Attention is called to the fact that § 15-

233 was amended by Act of 1925, so as to
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enable judges at chambers to exercise the

same power and jurisdiction as they ex-

ercise in open court, with certain exceptions

therein mentioned.—Ed. note.

Change of venue allowed even though
only one county composes the circuit.

—

Under the provision in this section saying

that a change of venue shall be to a county
in the same judicial circuit, where there was
but one county in the judicial circuit it

was said that a change of venue is a com-
mon law right and the court is bound to

grant it unless that right is taken away
by some express statute. The judge had a

right to grant such a change in view of

S. C. Const. Art. I, § 5, and U. S. Const.

Amend. 14. § 1 and § 10-310 of the Code.

State v. Harvey, 128 S. C. 494, 122 S. E.

860.

Granting a motion serves to stay pro-

ceedings in original court.—Where a change

of venue was granted, a stay of proceedings
in the original court followed as a neces-
sary result without any motion therefor.

Fishburne v. Minott, 72 S. C. 572, 52 S. E.
646.

Presentation of motion is a waiver of

irregularity.—Motion for a change of venue
brought after, as required by law, the re-

turn of a true bill by the grand jury, was
held to be a waiver of an irregularity in

the drawing of the grand jury where the
error complained of was not jurisdictional

and the defendant was estopped to deny
that the bill was valid. State v. Richard-
son, 149 S. C. 121. 146 S. E. 676.

Cited in Patterson v. Charleston & W.
C. Rv. Co., 190 S. C. 66, 1 S. E. (2d) 920:

Shelton v. Southern Kraft Corp. 195 S. C.

81, 10 S. E. (2d) 341; State v. Grant, 199
S. C. 412, 19 S. E. (2d) 638.

CHAPTER 5.

Summonses, Orders of Publication and Service of Papers Generally.*

Article 1.

Summons Generally.

Sec.

10-401. Actions commenced by service of

summons.
10-402. Requisites of summons.
10-403. Notice to be inserted in summons.
10-404. By whom summons served.

10-405. When service complete.
10-406. When jurisdiction of action ac-

quired.

10-406.1. Voluntary appearance equivalent

to service.

10-407. Proof of personal service or publi-

cation.

10-408. Proof of service without the State.

10-409. Amendment of process or proof of

service.

Article 2.

Personal Service in State.

10-421. How summons served on corpora-
tions generally.

10-422. Same; who deemed agent of rail-

road.

10-423. Same; qualification as to foreign
corporations.

10-424. Service on foreign corporations
generally.

Sec.

10-424.1. Service on certain foreign mort-
gage companies.

10-424.2. Service on foreign rural electric

cooperatives.

10-425. Service on insurance companies.
10-426. Service of process on unauthorized

insurer.

10-426.1. Alternative method of serving

such process.

10-426.2. Sections 10-426, 10-426.1 not ex-

clusive.

10-426.3. Service on attorney of reciprocal

insurance subscribers.

10-427. Blank.
10-428. Service on joint stock companies.
10-429. Service on unincorporated associa-

tions.

10-430. Service on motor vehicle carriers.

10-431. Service on nonresident automobile
drivers.

10-431.1. Same; when defendant does not

receipt for notice sent by regis-

tered mail.

10-432. Service on certain shows.
10-432.1. Service on nonresident directors.

10-433. Service on nonresident individual

fiduciaries.

10-433.1. Service on certain nurserymen.

* As to service of notice in eminent domain proceedings, see § 25-63. As to agent for

service of process on circuses, carnivals and other traveling shows, see § 5-18.
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10-433.2. Service on State in actions affect-

ing title to real estate.

10-434. Service on minors.
10-435. Service on persons of unsound 10-461.

mind or habitual drunkards. 10-462.

10-436. Service on persons confined.

10-437. Service of legal papers upon 10-463.

patients in State Hospital. 10-464.

10-438. Service in other cases. 10-465.

Article 3. 10-466.

Service by Publication or Out of State. in ,sj

10-451. When service by publication may
be had. 10-468.

10-452. Same; unknown parties.

10-453. Same: certain domestic corpora- 10-469.

tions. 10-470.

10-454. Publication and mailing of sum- 10-471.

mons. 10-472.

10-455. Effect of personal service out of 10-473.

State.

Article 4.

Service of Papers Generally.

How notices, etc., served.

Personal service or service by de-
livery.

Service by mail.

How service by mail made.
Double time allowed when service

by mail.

Notice of motion, etc., wdien per-

sonally served.

When papers need not be served on
defendant.

Service of papers when parties re-

side out of State.

Service on attorney.

Summons and pleadings to be filed.

Service of process on Sunday.
No costs for service in certain cases.

Chapter not applicable in contempt
proceedings.

Article 1.

Summons Generally.

§ 10-401. Actions commenced by service of summons.

Civil actions in the courts of record of this State shall be commenced by
service of a summons.

'22 § 383; Civ. P. '12 § 177; Civ. P. '02 § 148;1942 Code § 427; 1932 Code § 427; Civ. P.

1870 (14) § 150.

Cross references.—As to definitions of

an action, see § 10-9 and notes thereto. As
to when action is deemed commenced, see

§ 10-101. As to service of summons on cor-

porations generally, see § 10-421. As to

service on minors, see § 10-434.

This section is mandatory, so that a civil

action must be commenced by the service

of a summons. Lee v. Storfer, 159 S. C.

'70, 156 S. E. 177. See also, Palmetto Bank
& Trust Co. v. McCown-Clark Co., 143 S.

C. 98, 141 S. E. 155.

And its provisions must be strictly com-
plied with. Ruff v. Elkin, 40 S. C. 69, 18

S. E. 220.

But the copy delivered is construed more
liberally than the original.—Lee v. Storfer,

159 S. C. 70, 156 S. E. 177; Kaylor v. Hiller,

77 S. C. 393, 58 S. E. 2.

And only in such manner can an action

be commenced in this State.—Segars v.

Parrott, 54 S. C. 1, 31 S. E. 677, second
appeal reported in 54 S. C. 1, 31 S. E.

865.

Particularly in case of minors under four-

teen.—Ruff v. Elkin, 40 S. C. 69, 18 S. E.

220.

The function of the summons is to bring

the defendant within the jurisdiction of

the court and to give him notice of the
action and an opportunity to appear and
defend. It is the usual means of acquiring

jurisdiction of the person of the defend-
ant. Raines v. Poston, 208 S. C. 349, 38
S. E. (2d) 145.

And it is the necessary process to obtain
jurisdiction of defendant.—The summons
in a civil action is the necessary process by
which the court obtains jurisdiction of

the defendant. Lee v. Storfer, 159 S. C. 70,

156 S. E. 177; Stephens v. Ringling, 102

S. C. 333, 86 S. E. 683. See also, Robertson
v. Blair, 56 S. C. 96, 34 S. E. 11; Wren v.

Johnson, 62 S. C. 533, 40 S. E. 937; Little

v. Christie, 69 S. C. 57, 48 S. E. 89.

One may be made a party defendant to

an action only by the service of a summons.
Camp v. Petroleum Carrier Corp., 204 S.

C. 133, 28 S. E. (2d) 683.

Under the provisions of this section, the

summons is the mandate of the court; it

is a means supplied by the law to the asser-

tion of jurisdiction. Lybrand v. State Co.,

635



§ 10-402 Code of Laws of South Carolina § 10-402

179 S. C. 208, 184 S. E. 580, citing Southern
Cotton Oil Co. v. Hewlett, 107 S. C. 532,

93 S. E. 195.

But, the Supreme Court in its original

jurisdiction may issue a rule to show cause
without a summons, so, while the service

of a summons is the manner prescribed

by the Code, it is not the only method by
which jurisdiction of the defendant may be
acquired. Dacus v. Tohnston, 180 S. C.

329, 185 S. E. 491.

And also, where defendants make a gen-

eral appearance and answer on the merits

they waive not only all defects and irregu-

larities in the process, but also an entire

want of process. Therefore, an action had
been commenced, was pending, and the

court had jurisdiction of the defendants

and could bring in other parties defendant.

Beard-Laney, Inc. v. Darbv, 208 S. C. 313,

38 S. E. (2d) 1.

This section applies only to courts of

record, and has no application to a magis-
trate's court as it is not a court of record.

Hasten Furniture Co. v. Southern Ry. Co.,

82 S. C. 238, 64 S. E. 223.

For the purpose of charging a defendant

with knowledge of the commencement of

an action, it is not deemed commenced
until the service of a summons on him.
Norris v. Hartford Fire Ins. Co., 55 S. C.

450, 33 S. E. 566.

Applied in Palmetto Bank & Trust Co.

v. McCown-Clark Co.. 143 S. C. 98, 141

S. E. 155: Atlantic Coast Lumber Corp.
v. Morrison, 152 S. C. 305, 149 S. E. 243;

Crawford v. Cooper River Federal Savings
& Loan Ass'n., 203 S. C. 347, 27 S. E.

(2d) 460.

Quoted in Bissonette v. Joseph, 170 S.

C. 407, 170 S. E. 467; Beacham v. Ross,
187 S. C. 398, 197 S. E. 369.

Stated in Southern Cotton Oil Co. v.

Hewlett, 107 S. C. 532, 93 S. E. 195; State

v. Tollison, 95 S. C. 58, 78 S. E. 521; Lit-

tle v. Christie, 69 S. C. 57, 48 S. E. 89; Ex
parte Ware Furniture Co., 49 S. C. 20, 27

S. E. 9; Columbia Water-Power Co. v.

Columbia Land & Inv. Co.. 47 S. C. 117,

25 S. E. 48; Tillinghast v. Boston & P. R.

Lumber Co., 39 S. C. 484, 18 S. E. 120.

Cited in In re Percival's Estate, 108 S.

C. 39, 93 S. E. 243; State v. Sanders, 118

S. C. 498, 110 S. E. 808; Moore v. Moore,
187 S. C. 144, 197 S. E. 507.

§10-402. Requisites of summons.
The summons shall be subscribed by the plaintiff or his attorney and di-

rected to the defendant. It shall require the defendant to answer the com-

plaint and serve a copy of his answer on the person whose name is sub-

scribed to the summons at a place within the State, to be therein specified,

in which there is a post office, within twenty days after the service of the

summons, exclusive of the day of service.

1942 Code § 428; 1932 Code § 428; Civ. P. '22 § 384; Civ. P. '12 § 178; Civ. P. '02 § 149;

1870 (14) § 151.

The purpose of summons is to acquire

jurisdiction and give notice.—The purpose

of the summons is to acquire jurisdiction

of the person of the defendant and to give

him notice of the action and an opportunity

to appear and defend. State v. Sanders,

118 S. C. 498, 110 S. E. 808.

But this section requires no particular

form.—While this section prescribes the

requisites of the summons, it does not

provide that it shall be in any particular

form. State v. Sanders, 118 S. C. 498, 110

S. E. 808.

While this section of the code prescribes

the requisites of the summons, it does not

provide that it shall be in any particular

form and in original proceedings in the

Supreme Court the rule to show cause,

together with the petition or complaint,
fully serves the purpose of a summons.

Hevward v. Long, 178 S. C. 351, 183 S. E.

145.

And the summons is not subject to highly
technical objections.—Considering the pur-

pose of this section an objection, which is

purely and highly technical, will not be sus-

tained, when the defendant is not misled
or prejudiced in the slightest degree. To
sustain such an objection would be to

sacrifice substance for form. State v. Sand-
ers, 118 S. C. 498, 110 S. E. 808. See also,

Butler v. Welch, 76 S. C. 130, 56 S. E. 668.

For example, an order that a previous
order of the court and the petition be re-

garded as a summons is conclusive of the

objections that no summons has been
served. State v. Sanders, 118 S. C. 498,

110 S. E. 808.

And error committed in dating a sum-
mons does not affect its regularity.—The
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date placed upon a summons is not a neces-
sary part of the summons. The effect of

the summons on the defendant's rights de-

pends wholly on the day of its service, and
not in any respect upon the date usually

placed on the summons itself. It would
not be an irregularity if the date were
omitted, nor can an error committed in

dating affect the regularity of the summons.
This results from the fact that the defend-
ant cannot be prejudiced by such error,

his time to plead being governed by the

day of service, and the time of the com-
mencement of the action depending on
when it was lodged or delivered for service.

Smith & Melton v. Walker, 6 S. C. 169.

See also, Butler v. Welch, 76 S. C. 130,

56 S. E. 668.

Or in action against corporation, sum-
mons addressed to president does not render
it irregular.—A motion to set aside a judg-
ment by default against a corporation, on
the ground that the summons was ad-

dressed to the president and general agent
of the corporation, and stated that, on fail-

ure to answer, "judgment will be taken
against you," will be refused where it ap-

pears that the summons was properly en-

titled and the president knew the action

was against the corporation. Clark v.

Porcelain Manufacturing Co., 8 S. C. 22.

Unsigned summons attached to verified

and signed complaint does not affect juris-

diction.—Although this section requires

that the summons shall be subscribed by
plaintiff or his attorney, it does not pre-

scribe at what particular place thereon the

subscription shall be placed, and where the

complaint attached to a summons was veri-

fied by plaintiff and signed by his attorney,

the proper service thereof, although the

summons was not signed by either the

plaintiff or his attorney, was sufficient to

confer jurisdiction. Huenfeld Co. v. Sims,

120 S. C. 193, 112 S. E. 917.

Where an action should have been com-
menced by the service of a summons, but

the original defendants in answering on

the merits waived the requirement of a

summons, the court had jurisdiction of

them and the action was properly pending

when the court concluded that another

party should be brought in as a party de-

fendant. Every requisite of a summons
was contained in the order which was served

on such party along with the amended com-

plaint. While this order was not "sub-
scribed by the plaintiff or his attorney", it

was a notice and a command issued by
the court itself and was as efficacious as

one issued by the party to an action or his

attorney. Eeard-Laney, Inc. v. Darby,
208 S. C. 313, 38 S. E. (2d) 1.

Nor does stating defendant's initials er-

roneously.—The service of a summons is

sufficient, though the copy served states

defendant's initials erroneously, provided
the defendant is not misled. Lee v. Storfer,

159 S. C. 70, 156 S. E. 177.

Nor does a summons need to be signed
and sealed by clerk.—The signature and
seal of the clerk of the circuit court are
not necessary to the validity of a summons.
Southern Cotton Oil Co. v. Hewlett, 107
S. C. 532, 93 S. E. 195.

But requirement of order to answer in

less than twenty days is fatal jurisdictional

defect.—Assuming that a rule to show
cause issued by the chief justice is, in sub-
stance, a summons, as required by § 10-401

of this Code, a requirement in such rule

that the defendant answer in less than
twenty days is a fatal jurisdictional defect.

State v. Tollison, 95 S. C. 58, 78 S. E. 521.

Unless the right to question jurisdiction

is waived.—Though a justice's summons
requires defendant to appear within less

than the time provided by this section, de-
fendant, by appearing before judgment, and
answering and demurring to the merits,

waives his right to question the jurisdiction

of the justice because of such defect. Rosa-
mond v. Earle, 46 S. C. 9, 24 S. E. 44.

Nor can the time for answering be ex-
tended except by consent or order.—As
the time for answering a summons is fixed

by statute it can only be extended by con-
sent or order and is not extended by pend-
ency of motion to make the complaint
more definite and certain. Johnson v. Fin-
ger, 102 S. C. 354, 86 S. E. 673, affirmed
in 243 U. S. 572, 37 S. Ct. 440, 61 L. Ed.
907.

Sufficiency of the summons cannot be
considered on appeal in the absence of ex-

ceptions thereto. Beattie v. Latimer, 42

S. C. 313, 20 S. E. 53.

Stated in Bissonette v. Joseph, 170 S.

C. 407, 170 S. E. 467.

Cited in Bell v. Pruit, 51 S. C. 344, 29

S. E. 5; Columbia Water-Power Co. v.

Columbia Land & Inv. Co., 47 S. C. 117, 25

S. E. 48.

§ 10-403. Notice to be inserted in summons.

The plaintiff shall also insert in the summons a notice, in substance, that

if the defendant shall fail to answer the complaint within twenty days after
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the service of the summons the plaintiff will apply to the court for the re-

lief demanded in the complaint.

1942 Code § 429; 1932 Code § 429; Civ. P. '22 § 385; Civ. P. '12 § 179; Civ. P. '02 § 150;

1870 (14) § 152.

Applied in Beard-Laney, Inc. v. Darby, Stated in Bissonette v. Joseph, 170 S.

208 S. C. 313, 38 S. E. (2d) 1. C. 407, 170 S. E. 467.

§ 10-404. By whom summons served.

The summons may be served by the sheriff of the county in which the de-

fendant may be found, or by any other person not a party to the action. The
service shall be made and the summons returned, with proof of the service,

to the person whose name is subscribed thereto, with all reasonable dili-

gence. The person subscribing the summons may at his option by an en-

dorsement on the summons fix a time for the service thereof and the service

shall then be made accordingly.

1942 Code § 433; 1932 Code § 433; Civ. P. '22 § 389; Civ. P. '12 § 183; Civ. P. '02 § 154;

1870 (14) 156; 1874 (15) 640.

Jurisdiction determined by personal serv- court in which an action brought by a non-
ice within State.—The court's jurisdiction resident plaintiff was pending against him,

of the person of the defendant is determined though defendant had no property in this

by the fact of personal service of process State. Ford v. Calhoun, 53 S. C. 106, 30

within the State. Williams v. Simon, 128 S. E. 830.

S. C. 315, 122 S. E. 772. Exemption from service of nonresident

And not by the fact of nonresidence.

—

witness or party temporarily in State.—See
Williams v. Simon, 128 S. C. 315. 122 S. E. Breon v. Miller Lumber Co., 83 S. C. 221,

772. 65 S. E. 214.

Even though nonresident defendant has Applied in Easterling v. Odom, 98 S. C.

no property in State.—This section author- 171, 82 S. E. 407; Smith and Melton v.

izes a personal service on a nonresident in Walker, 6 S. C. 169; Cureton v. Dargan,
the State, within the jurisdiction of the 12 S. C. 122.

§10-405. When service complete.

In the cases mentioned in §§ 10-451 and 10-452 the service of summons shall

be deemed complete at the expiration of the time prescribed by the order for

publication. In the case of personal service such service shall be complete and

final on the day on which it is made.

1942 Code § 439; 1932 Code § 439; Civ. P. '22 § 394; Civ. P. '12 § 187; Civ. P. '02 § 158;

1870 (14) § 160; 1901 (23) 635.

Stated in Little v. Christie, 69 S. C 57, Cited in Tenney v. American Pipe Mfg.
48 S. E. 89. Co., 96 F. 919.

§ 10-406. When jurisdiction of action acquired.

From the time of the service of the summons in a civil action or the al-

lowance of a provisional remedy the court is deemed to have acquired juris-

diction and to have control of all the subsequent proceedings.

1942 Code § 441; 1932 Code § 441; Civ. P. '22 § 396; Civ. P. '12 § 189; Civ. P. '02 § 160;

1870 (14) § 162.

Jurisdiction may be acquired by sum- mons or by his voluntary appearance,
mons or voluntary appearance.—Under Stephens v. Ringling, 102 S. C. 333, 86
this section a court may acquire jurisdic- S. E. 683.

tion of the defendant's person by sum-
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As voluntary appearance is equivalent

to personal service. State v. Cohen, 13

S. C. 198; State v. Marshall, 24 S. C. 507

Benson v. Carrier, 28 S. C. 119, 5 S. E. 272

Shumate v. Harbin, 35 S. C. 521, 15 S. E
270; Cone v. Cone, 61 S. C. 512, 39 S. E
748; Martin v. Bowie, 37 S. C. 102. 15 S. E
736; Townes v. City Council, 46 S. C. 15, 23

S. E. 984; Ex parte Keeler, 45 S. C. 537,

23 S. E. 865; Greenwood Association v.

Williams, 71 S. C. 421, 51 S. E. 272; Savan-
nah Grocery Co. v. Rizer, 70 S. C. 501, 50

S. E. 199; Garrett v. Herring Furniture

Co., 69 S. C. 278, 48 S. E. 254; Sentell v.

Southern Ry., 67 S. C. 229, 45 S. E. 155;

Mayes v. Evans, 80 S. C. 362, 61 S. E.

216, 657.

And is a waiver of objection to jurisdic-

tion of person.—Appearance waives objec-

tion to jurisdiction of person, but not of

subject matter. McGrath v. Piedmont Mut.
Ins. Co., 74 S. C. 69, 54 S. E. 218; Nixon
v. Piedmont Mut. Ins. Co., 74 S. C. 438, 54

S. E. 657; Jenkins v. Southern Ry., 73 S.

C. 289, 53 S. E. 480. See also, Riley v.

Southern Ry., 81 S. C. 387, 62 S. E. 509.

And to defects that are not jurisdictional.

—The failure of a trial justice in South
Carolina to sign the original summons,
and his action in fixing the date of trial

at less than the requisite number of days

after service, are not jurisdictional defects,

and are cured by the written acceptance of

a copy of the summons, and an appearance
and defense to the action. Benson v. Car-

rier, 28 S. C. 119, 5 S. E. 272.

Provided it is made before judgment.

—

To be equivalent to personal service vol-

untary appearance must be made before

judgment. State v. Cohen, 13 S. C. 198.

And shown by the proceedings.—Volun-
tary appearance may be shown by the plead-

ings or entry in magistrate's book; it must
be shown by the proceedings, and cannot,

in absence of such showing, be proved by
parol testimonv. Barron v. Dent. 17 S. C.

75.

Thus the voluntary appearance of an

infant is binding upon judgment where
the face of the proceedings fails to show
his infancy. State v. Lewis, 21 S. C. 598,

Defendant's answer to the merits is a

formal appearance. Stephens v. Ringling,

102 S. C. 333, 86 S. E. 683.

So also is his coming into court of his

own motion.—Where a defendant announced

in open court that, having heard the sheriff

was looking for him, he came of his own
motion into court, the action constituted

a voluntary appearance and submission

to the jurisdiction of the court. Stephens

v. Ringling, 102 S. C. 333, 86 S. E. 683.

Or appearance for the purpose of de-
murring to jurisdiction.—Party bound by
appearance for purpose of demurring to

jurisdiction. Cotton v. Johnson, 71 S. C.

413, 51 S. E. 245.

Or appearance to intervene.—Appearance
to intervene gives jurisdiction of person.
Whilden v. Chapman, 80 S. C. 84, 61 S. E.
249.

Or any action by the defendant, amount-
ing to a manifestation of an intent to be
in court, and may be by formal writing or
by informal parol action, the act of "ap-
pearance" being either a coming into court,

the first act of a defendant in court, or a

submission to the jurisdiction of the court.

Stephens v. Ringling, 102 S. C. 333, 86 S.

E. 683.

Likewise, appearance by a foreign cor-
poration is submission to jurisdiction.

Elms v. Southern Power Co., 78 S. C. 323,

58 S. E. 809.

Jurisdiction may also begin at the time
of the allowance of a provisional remedy.
Jordan v. Wilson, 69 S. C. 256, 48 S. E.

224.

And even where no summons has been
served, but attachment has been issued,

the court has jurisdiction for certain pur-
poses. Darby v. Shannon, 19 S. C. 526.

But action must be regularly commenced
by attachment to have effect. Tillinghast

v. Boston & Port Roval Lumber Co., 39

S. C. 484, 18 S. E. 120.

Under this section procedure by attach-

ment is part of the whole procedure in

the cause, and is not severable from the

summons, but dependent on it. Stephens
v. Ringling, 102 S. C. 333, 86 S. E. 6S3.

Special appearance is not equivalent to

personal service. — If defendant appear
only to object to jurisdiction because he

has not been served, the court is with-

out jurisdiction. State v. Marshall, 24 S.

C. 507.

Nor is appearance to vacate judgment
obtained by void service.—An appearance
for purpose of motion to vacate judgment
obtained by void service of summons in

foreign state gives no jurisdiction of the

person. Wren v. Johnson, 62 S. C. 533,

40 S. E. 937.

Nor appearance to remove cause to Fed-
eral court.—Appearance for the sole pur-

pose of removing cause to the Federal cir-

cuit court is not a general appearance and
does not waive objections to manner of

service of process. Clark v. Wells, 203

U. S. 164, 27 S. Ct. 43, 51 L. Ed. 138.

Where a service of original summons
and complaint upon a husband in an action
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by his wife was valid, the court had juris-

diction of all subsequent proceedings. St.

Clair v. St. Clair, 175 S. C. 83, 178 S. E.

493.

Applied in Darby v. Shannon, 19 S. C.

526; Robertson v. Blair, 56 S. C. 96, 34
S. E. 11; Beacham v. Ross, 187 S. C. 398,

197 S. E. 369; Thompson v. Anderson, 208
S. C. 208, 37 S. E. (2d) 581; South Carolina
Highway Department v. Isthmian S. S.

Co., 210 S. C. 408, 43 S. E. (2d) 132.

Stated in Hunter v. Ruff, 47 S. C. 525,

25 S. E. 65.

§ 10-406.1. Voluntary appearance equivalent to service. .

A voluntary appearance of a defendant is equivalent to personal service of

the summons upon him.

1942 Code §441; 1932 Code §441; Civ. P. '22 §396; Civ. P. '12 §189; Civ. P. '02 §160;
1870 (14) §162.

§ 10-407. Proof of personal service or publication.

Proof of the service of the summons and the complaint or notice, if any,

accompanying the same must be as follows :

(1) If served by the sheriff, by his certificate thereof;

(2) If served by any other person, by his affidavit thereof;

(3) In case of publication, by the affidavit of the printer, his foreman or

principal clerk showing the same and an affidavit of a deposit of a copy

of the summons in the postoffice, as required by law, if the same shall have

been deposited ; or

(4) The written admission of the defendant.

In case of service otherwise than by publication, the certificate, affidavit

or admission must state the time and place of the service.

1942 Code § 440; 1932 Code § 440; Civ. P. '22 § 395; Civ. P. '12 § 188; Civ. P. '02 § 159;

1870 (14) § 161; 1884 (18) 745; 1891 (20) 1041; 1940 (41) 1830.

Mode of proof of service is question of

practice.— In Middleton v. Stokes, 71 S.

C. 17, 50 S.E. 539, the court held that the

mode of proof of service is a mere question

of practice, and subordinate to the juris-

dictional fact that such service was duly

made. Abraham v. New York Under-
writers Ins. Co., 187 S. C. 70, 196 S. E.

531.

And absence of proof of service is not

conclusive that no service was made.— In

the case of Coogler v. Crosby, 89 S. C. 508,

72 S. E. 149, the court held that the entire

absence of proof of service is not to be
taken as conclusive evidence that no such

service was made; on the contrary, the

court before which the judgment roll is

offered in evidence must presume that the

court, on the hearing of the case in which
the judgment was rendered, had before it

proper proof of the service of the sum-
mons, or it would not have rendered the

judgment. Abraham v. New York Under-
writers Ins. Co., 187 S. C. 70, 196 S. E.

531.

In cases where the record shows no
proof of service at all, and therefore shows

no compliance with any of the provisions
of this section the Supreme Court has
held that the judgment is not subject to

attack, especially after a lapse of several

years, and that every necesary presumption
respecting the service of process will be
invoked to sustain the judgment. Abraham
v. New York Underwriters Ins. Co., 187

S. C. 70, 196 S. E. 531.

Subdivision (1) of this section relates

solely to the service of a summons by
which a civil action is commenced; and
where the summons is not issued for the

commencement of a new action, but for a

mere continuance of the original action

(McDowall v. Reed, 28 S. C. 466, 6 S. E.

300), it may well be questioned whether
the legislature intended to require the same
strictness of proof of service of a paper
issued after the action was commenced as

would be required for the service of a sum-
mons by which an action is commenced.
Prince v Dickson, 39 S. C. 477, 18 S. E. 33.

And on subsequent proceedings defend-
ant cannot contradict the record by show-
ing lack of service.—Where the record
shows on its face that the court rendering
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a judgment had acquired jurisdiction of

defendant, on a subsequent proceeding to

renew the judgment, defendant will not be
permitted to contradict the record by show-
ing lack of service of summons. Prince
v. Dickson, 39 S. C. 477, 18 S. E. 33.

While sheriff's return is presumptively
correct it is rebutted when disproved.

—

A sheriff's return of personal service, while
presumptively correct, is' rebutted when
disproved by the entry in his writ book,
and by the testimony of the deputy to

whom the paper was delivered for service,

and of the person upon whom the alleged

service was made. Genobles v. West, 23

S. C. 154.

A personal service by sheriff's deputy
is sufficient.—The return on a summons
for the renewal of a judgment endorsed
and signed by the sheriff in these words:
"By my special deputy (naming him), de-

livered a copy of this notice to (defend-

ant) personally, at her residence (giving

place and date), and left the same with
her," is sufficient to confer jurisdiction of

defendant. Prince v. Dickson, 39 S. C. 477.

18 S. E. 33.

Affidavit of service by deputy sheriff is

only prima facie evidence. Laurens Trust
Co. v. Copeland. 154 S. C. 390. 151 S. E.

617.

A misnomer of defendant does not affect

conclusiveness of service.—Where there is

a misnomer of defendant, but the summons
is served on the party intended and he
fails to appear and object to the misnomer,
and suffers judgment to be obtained by
default, he is concluded; and in all future

litigation, he may be connected with the

judgment by proper averments. Waldrop
v. Leonard, 22 S. C. 118, cited in Genobles
v. West, 23 S. C. 154.

Under subd. (2) proof of service by a

constable can be made to appear only by
his affidavit. State v. Cohen, 13 S. C. 198.

Under subd. (3) certificate of clerk of

court may be appended after affidavit is

taken.— It is not required that the certifi-

cate of the clerk of court as to the author-

ity of the notary public should be appended
to the affidavit at the time it is taken, but

it may be furnished to the court afterwards.

National Exch. Bank v. Stelling, 31 S. C.

360, 9 S. E. 1028.

Under subd. (4) the written admission

of the defendant is service. Benson v. Car-

rier, 28 S. C. 119, 5 S. E. 272.

And a written admission by defendant's

authorized attorney is binding.—A written

admission of service of a summons by the

duly authorized attorney for defendant is

binding on defendant. Sullivan v. Susong,
40 S. C. 154, 18 S. E. 268.

But such authority is indispensable to

legality of service.—The written" admission
of service of summons by a duly author-
ized attorney would probably be binding
upon the defendant, but acceptance of serv-

ice by an attorney having no authority
so to do, does not constitute a legal serv-

ice. Reed v. Reed, 19 S. C. 548.

Except where defendant is estopped to

deny authority.—Where a defendant ex-

pressly refused to authorize his attorney

to accept service of summons for him, the
court could not imply such authority, ex-
cept perhaps upon a principle of estoppel
in proper cases. Reed v. Reed, 19 S. C.

548.

Provided the acceptance was not made
under a misapprehension.—The acceptance
of service in this case was made under a

misapprehension, and efforts were prompt-
ly made by defendant's attorneys to have
the mistake corrected without disadvantage
to plaintiff. There was, therefore, no
ground for estoppel. Reed v. Reed, 19

S. C. 548.

And a stranger to action cannot take
advantage of defective admission.—A judg-
ment cannot be attacked by a stranger to

the action on the ground that the admis-
sion of service was defective. Martin v.

Bowie, 37 S. C. 102, 15 S. E. 736.

A return that defendant was served "at

her residence".—Under this section, requir-

ing as proof of service of a summons, an
affidavit stating "the time and place of

service," a return stating that defendant
was served "at her residence" will be held

on a collateral attack, to sufficiently show
the place of service; it appearing from the

record that the land, the subject matter
of the action, was in F. county, that the

action was brought in that county, and that

the summons was lodged in the office of

the sheriff of that county, and served by
his deputy. Lyles v. Haskell, 35 S. C. 391,

14 S. E. 829.

For additional related cases, see Finley

v. Robertson, 17 S. C. 435; Riker v.

Vaughan, 23 S. C. 187; Genobles v. West,
23 S. C. 154; Whitesides v. Barber, 24 S.

C. 373; People's Building & Loan Ass'n v.

Mayfield, 42 S. C. 424, 20 S. E. 290; Mid-
dleton v. Stokes, 71 S. C. 17, 50. S. E. 539.

Applied in Fleming v. Chappell, 118 S.

C. 290, 110 S. E. 148; Tillinghast v. Bos-
ton & Port Royal Lumber Co., 39 S. C.

484, 18 S. C. 120.

Quoted in La Count v. General Asbestos
& Rubber Co., 175 S. C. 110, 178 S. E. 500.
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§ 10-408. Proof of service without the State.

When the service is made out of the State the proof of such service may
be made,*if within the United States, by affidavit before

:

(1) Any person in this State authorized to take an affidavit;

(2) A commissioner of deeds for this State ;

(3) A notary public who shall affix thereto his official seal ; or

(4) A clerk of a court of record who shall certify the same by his official

seal ; and,

(5) If made without the limits of the United States, before a consul, vice-

consul or consular agent of the United States who shall use in his certificate

his official seal.

1942 Code § 440; 1932 Code § 440; Civ. P. '22 § 395; Civ. P. '12 § 188; Civ. P. '02 § 159;

1870 (14) § 161; 1884 (18) 745; 1891 (20) 1041; 1940 (41) 1830.

§ 10-409. Amendment of process or proof of service.

At any time in its discretion and upon such terms as it deems just the

court may allow any process or proof of service thereof to be amended, unless

it clearly appears that material prejudice would result to the substantial

rights of the party against whom the process issued.

1942 Code § 440; 1932 Code § 440; Civ. P. '22 § 395; Civ. P. '12 § 188; Civ. P. '02 § 159;

1870 (14) §161; 1884 (18) 7475; 1891 (20) 1041; 1940 (41) 1830.

Article 2.

Personal Service in State.

§ 10-421. How summons served on corporations generally.

If the suit be against a corporation, the summons shall except as otherwise

expressly provided, be served by delivering a copy thereof to the president

or other head of the corporation, or to the secretary, cashier or treasurer or

any director or agent thereof; provided, further, that, in the case of domestic

corporations, service as effected under the terms of this section shall be ef-

fective and confer jurisdiction over any domestic corporation in any county

where such domestic corporation shall own property and transact business,

regardless of whether or not such domestic corporation maintains an office

or has agents in that county.

1942 Code § 434; 1932 Code § 434; Civ. P. '22 § 390; Civ. P. '12 § 184; Civ. P. '02 § 155;

1870 (14) 157; 1873 (15) 497; 1882 (18) 256; 1883 (18) 437; 1887 (19) 835; 1892 (21) 404:

1899 (23) 42; 1927 (35) 292; 1940 (41) 1831; 1941 (42) 275; 1947 (45) 322.

I. Domestic Corporations. B. Authority of Agents to Receive

II. Foreign Corporations. Summons.
A. General Consideration. C. Illustrations as to Existence of

Agency.

Cross Reference.

For qualification as to foreign corporations, see §§ 10-423, 10-424 and notes thereto.

I. DOMESTIC CORPORATIONS. Products Export & Import Corp., 124 S.

Authority of agent to accept process is
C '346

'
117 S

"
E

'
594 '

implied by law from the ostensible relation- Thus authority to contract is sufficient

ship between the parties. Bass v. American agency under this section.—An agent is

642 [ISC Code]



§ 10-421 Civil Remedies and Procedure § 10-421

generally defined as a person who acts on
behalf of another person who is his prin-

cipal. While in practical affairs the rela-

tion assumes many phases, it is often quite

difficult to apply the definition: it is certain-

ly necessary to constitute agency that there

should be some kind of representation of

the principal by virtue of authority con-

ferred by him. Authority to contract is

sufficient to constitute agency under this

statute. Jenkins v. Penn Bridge Co., 73

S. C. 526, S3 S. E. 991.

Any authority short of power to contract

being generally insufficient.—The claim of

agency based on any other authority short

of power to contract is said to have rarely

been maintained, and certainly it should

be allowed with great caution. Jenkins v.

Penn Bridge Co., 73 S. C. 526, 53 S. E. 991.

And an employee is not an agent under

this section.
—"Employee" is manifestly a

much broader term than "agent" and it is

therefore not sufficient under this statute

to show that the service was made on an

employee without showing that such em-
ployee was also an agent. Jenkins v. Penn
Bridge Co., 73 S. C. 526, 53 S. E. 991.

Of all classes of employees, a day laborer

has the most transient and readily severed

connection with the person whom he serves,

and no warrant will be found either in le-

gal precedent or the common understand-

ing of practical men for regarding him an
agent or representative. Jenkins v. Penn
Bridge Co., 73 S. C. 526. 53 S. E. 991.

A newspaper correspondent is not an
agent of the newspaper upon whom serv-

ice in libel action can bind the corpora-

tion. Tavlor v. News & Courier Co., 156

S. C. 537, 153 S. E. 571.

However, a relationship is sufficient

which supports liability of corporation for

acts of ostensible agent.— If the relation-

ship between the person served and the

corporation is such as would entail or sup-

port liability of the corporation as to third

persons for acts of the ostensible agent

within the apparent scope of his authority,

there is no reason why such ostensible au-

thority to bind the corporation should not

be held to extend to and include the same
implied authority to accept service or to

act for the corporation in the receipt of

legal process as an actual agent, without

express authority, would have in like cir-

cumstances. Bass v. American Products
Export & Import Corp., 124 S. C. 346. 117

S. E. 594.

Thus a "timekeeper" may have no ex-

press authority to accept service, but his

authority may be implied from a very lim-

ited actual authority to bind the corpora-

tion in respect to certain relations of his

principal with others. Tenkins v. Penn
Bridge Co., 73 S. C. 526, 53 S. E. 991 ; Bass
v. American Products Export & Import
Corp., 124 S. C. 346, 117 S. E. 594.

And this conclusion is reinforced by the
chief object of service of process.—This
conclusion is reinforced by the fact that
the chief object of service of process is to

give notice to the party served of the pro-
ceeding against him. McSwain v. Grain
& Provision Co., 93 S. C. 103, 76 S. E. 117;
Bass v. American Products Export & Im-
port Corp., 124 S. C. 346, 117 S. E. 594.

Likewise an agency by estoppel is suffi-

cient.—Service of process upon one who
is agent of defendant by estoppel, and who
has power to bind defendant, is sufficient

and legal service. Bass v. American Prod-
ucts Export & Import Corp., 124 S. C. 346,

117 S. E. 594.

And summons on president within State
is good though he be a nonresident.—What-
ever doubt may exist as to the right to

serve the summons on the president, out-
side the State, when he is a nonresident.

the Code clearly contemplates service of

the summons on the president, if within the
State, even though he be a nonresident
and in attendance at court, either as a suit-

or or witness. It would lead to great in-

justice, if the officers of a domestic cor-

poration had it in their power to render
inoperative the provisions of this section.

Breon v. Miller Lumber Co., 83 S. C. 221,

65 S. E. 214.

Sufficiency of service to convey notice is

not decisive of its validity.—Though the

sufficiency of service to convey notice of

the proceeding is not decisive of its valid-

ity, it may be pertinent in determining the

legality of service upon one whose repre-

sentative character or agency is in ques-
tion. Bass v. American Products Export
& Import Corp., 124 S. C. 346, 117 S. E.

594.

A finding in a law case, whether process
has been legally served on defendant's

agent, is not reviewable on appeal, unless

wholly unsupported by evidence or mani-
festly influenced or controlled by error of

law. Bass v. American Products Export
& Import Corp., 124 S. C. 346, 117 S. E.

594.

Applied in Miller v. Bo1 le Construction
Co., 19S S. C. 166, 17 S. E. (2d) 312.

II. FOREIGN CORPORATIONS.
A. General Consideration.

The proviso in this section does not ap-

ply by inference or reference to a domesti-
cated foreign corporation. Hancock v.
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Southern Cotton Oil Co., 211 S. C. 432, 45

S. E. (2d) 850.

The legislature has seen fit to enlarge

the field of venue when domestic corpo-

rations are concerned, without including

therein foreign corporations. Hancock v.

Southern Cotton Oil Co., 211 S. C. 432,

45 S. E. (2d) 850.

Jurisdiction is absolutely essential to the

maintenance of an action, and it can be ob-

tained only by service of process in the

manner prescribed by the law of the for-

um; there must be certainty that the per-

son served is one who meets the require-

ments of the statute. Dyar v. Georgia

Power Co., 173 S. C. 527, 176 S. E. 711.

When a foreign corporation establishes

residence for venue purposes.—A foreign

corporation, whether or not domesticated,

establishes a residence for venue purposes

by having an office and agent in a county

or counties for the transaction of business.

Hancock v. Southern Cotton Oil Co., 211

S. C. 432, 45 S. E. (2d) 850.

Sufficiency of service.— It may be con-

ceded that the statutes of this State pro-

viding for service upon foreign corpora-

tions are sufficiently complied with when
any foreign corporation is shown to be

doing business in the State and when any
agent of such corporation is served with

process in this State. Dyar v. Georgia

Power Co., 173 S. C. 527, 176 S. E. 711,

quoting State v. W. T. Rawleigh Co., 172

S. C. 415, 174 S. E. 385.

Jurisdiction of magistrate under this sec-

tion.—-This section gives a magistrate ju-

risdiction of an action against a foreign

corporation having property in the State

to recover a penalty by due service of

summons. Best v. Seaboard Air Line Ry.,

72 S. C. 479, 52 S. E. 223.

A foreign corporation may waive service

by appearing generally.—A foreign corpo-

ration may waive service and submit itself

to the jurisdiction of the court by appear-

ing generally and answering on the merits.

Chafee v. Postal Tel. Cable Co., 35 S. C.

372, 14 S. E. 764.

Service at place other than that desig-

nated in declaration.—Service within the

State upon the resident agent of a foreign

corporation owning property in this State,

at a place other than that designated in the

declaration filed in the office of the secre-

tary of State, in a cause of action arising

in this State, is valid. Littlejohn v. South-
ern Ry. Co., 45 S. C. 96, 22 S. E. 761;

Tunstall v. The Lerner Shops, Inc., 160

S. C. 557, 159 S. E. 386.

Service in foreign jurisdiction.—This sec-

tion does not authorize a personal judg-

ment in an action for breach of contract
commenced by serving the summons in

a foreign jurisdiction against a corporation
having no property or agent within the

State. Tillinghast v. Boston & P. R. Lum-
ber Co., 38 S. C. 319, 17 S. E. 31, 724. 725.

Where property situated in the State,

and passing by will, had by order of the

court been converted into personalty, and
turned over to the possession of a foreign

corporation appointed trustee in the will,

and was by it taken beyond the State, the

trustee had no property within the State,

and the State courts could not acquire ju-

risdiction of such foreign corporation by
publication of summons and personal serv-

ice on it at its residence, in an action by
a beneficiary of the trust, a resident of the

State. The State courts could not acquire

jurisdiction of nonresident individuals in-

terested in the trust fund by such service.

Emanuel v. Ferris, 63 S. C. 104, 41 S. E. 20.

Effect of prior appointment of a tempo-
rary receiver.—Service of a summons on
a foreign corporation by delivery of copy
to an agent is not invalid because of prior

appointment of a temporary receiver of the

corporation by the courts of the State in-

corporating it. Pollock v. Carolina Inter-

state Building & Loan Ass'n, 48 S. C. 65,

25 S. E. 977.

Conclusiveness of findings upon appeal.

—If the circuit court finds as matter of

fact that the foreign corporation is doing

business in the State, and that the person
served is the agent of the corporation sued,

such finding is binding upon the Supreme
Court, unless there is no evidence to sup-

port such finding. Jones v. General Motors
Corporation, 197 S. C. 129, 14 S. E. (2d)

628.

Federal courts are not bound by deci-

sions of this State as to agency to receive

summons. McMaster, Inc. v. Chevrolet

Motor Co., 3 F. (2d) 469.

Applied in Goodwin v. Dew, 87 S. C.

402, 69 S. E. 876.

Cited in Tunstall v. The Lerner Shops,

160 S. C. 557, 159 S. E. 386; State v. Raw-
leigh Co., 172 S. C. 415, 174 S. E. 385;

State v. Ford Motor Co., 208 S. C. 379,

38 S. E. (2d) 242.

B. Authority of Agents to

Receive Summons.

This section makes service on "any
agent" of a foreign corporation sufficient.

Thompson v. Ford Motor Co., 200 S. C.

393, 21 S. E. (2d) 34.

Meaning of "any agent."—The term "any
agent," as used in this section, providing
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for service on foreign corporations, does
not require that the agency be general,

but the statute is complied with by service

upon an agent having limited authority to

represent the corporation. Jones v. Gen-
eral Motors Corp., 197 S. C. 129, 14 S. E.

(2d) 62S; Thompson v. Ford Motor Co.,

200 S. C. 393, 21 S. E. (2d) 34.

The words "any agent," as used in this

section, were intended to have a broad
meaning, and must be liberally construed

to effectuate the legislative intent. Forbes
v. Kingan & Co., 174 S. C. 24, 176 S. E.

8S0. Generally, the person served must
have some measure of control over the

business intrusted to him, or of some fea-

ture thereof, and not a mere subordinate

employee, without discretion. He must
have representative capacity and derivative

authority. Jones v. General Motors Corp.,

197 S. C. 129, 14 S. E. (2d) 628.

As to interpretation of meaning of "any
agent" of this section by a circuit judge
not being a finding of fact, see Thompson
v. Ford Motor Co., 200 S. C. 393, 21 S. E.

(2d) 34.

Where cause of action arises in State,

any person acting for defendant foreign

corporation in any representative capacity

is "agent" upon whom to make service;

statutory provision for service on "any
agent" being construed broadly and not

limited to one empowered to contract for

principal. Forbes v. Kingan & Co., 174

S. C. 24, 176 S. E. 880.

Express authority not necessary.—To ac-

cept service of process as agent of foreign

corporation, one need not have express

authority. McSwain v. Adams Grain &
Provision Co., 93 S. C. 103, 76 S. E. 117.

But authority may be inferred from the

facts.—So that where the character of the

agency is such as to render it fair and just

to imply an authority to receive service,

the law will imply such authority, and serv-

ice on such agent is sufficient. McSwain
v. Adams Grain & Provision Co., 93 S. C.

103, 76 S. E. 117.

Or it may be inferred from the law. Mc-
Swain v. Adams Grain & Provision Co.,

93 S. C. 103, 76 S. E. 117.

The test usually applied is, whether the

agent served sustains such relation to the

corporation or to the business out of which
the alleged cause of action arose as to jus-

tify a fair and reasonable inference of a

duty on his part to communicate the fact

of service to the corporation. Jones v.

General Motors Corp., 197 S. C. 129, 14

S. E. (2d) 628; Thompson v. Ford Motor
Co., 200 S. C. 393, 21 S. E. (2d) 34.

There is no one invariable or universal

test by which it may be determined wheth-
er the person served in an action against

a foreign corporation was a proper or com-
petent person for that purpose. Jones v.

General Motors Corp., 197 S. C. 129, 14

S. E. (2d) 628.

Person served must have representative

capacity and derivative authority.—Gener-
ally, the person served must have some
measure of control over the business in-

trusted to him, or of some feature thereof,

and not be a mere subordinate employee,
without discretion. He must have repre-

sentative capacity and derivative authority.

Thompson v. Ford Motor Co., 200 S. C.

393, 21 S. E. (2d) 34.

The legislature may prescribe conditions

upon which business can be lawfully

conducted therein by such foreign cor-

poration. McSwain v. Adams Grain &
Provision Co., 93 S. C. 103, 76 S. E.
117.

Subject to some exceptions the states

may prohibit foreign corporations from
doing business therein altogether. It fol-

lows that they may impose such condi-
tions upon the privilege of doing business
therein by such corporations as they think
proper, no matter how onerous, or even
how arbitrary, they mav be. New York-
Life Ins. Co. v. Bradley, 83 S. C. 418, 65

S. E. 433; McSwain v. Adams Grain &
Provision Co., 93 S. C. 103, 76 S. E. 117.

The decisions of the United States Su-
preme Court on the question of the au-

thority of the states to enact such statutes

as will enable their courts to acquire ju-

risdiction of foreign corporations doing
business therein are controlling. And, it

is governed by its decisions, that, to ac-

quire jurisdiction of a foreign corporation
doing business within the State, the per-

son on whom service is made within the

State must bear such a representative re-

lation to the corporation that the court

can fairly infer from all the facts, includ-

ing the statutes of the State and the as-

sent to them by the corporation implied

by doing business in the State, an implied
legal authority in such person to accept
service for the corporation. McSwain v.

Adams Grain & Provision Co., 93 S. C.

103, 76 S. E. 117.

A corporation entering into the State is

deemed to assent impliedly to authority

of agent to receive service of process. Mc-
Swain v. Adams Grain & Provision Co.,

93 S. C. 103, 76 S. E. 117.

Especially where the summons is for-

warded by agent to corporation. Firestone
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Tire & Rubber Co. v. Marlboro Cotton

Mills, 278 F. 816.

Service of process on a person who has

ceased to represent a foreign corporation

as its agent prior to the bringing of suit

is entirely nugatory, and the question must
be determined by enquiring whether the

agent was such at the time the process

was served, and not by his relation to the

corporation at any other period, either an-

terior or subsequent: this ruling applies

with more force to attorneys, who, except

by express authority, have no power to

accept service of a process which institutes

a suit. Dyar v. Georgia Power Co., 173

S. C. 527, 176 S. E. 711.

C. Illustrations as to Existence of Agency.

Agent of limited authority can receive

service.—In Jenkins v. Penn Bridge Co.,

73 S. C. 526, 53 S. E. 991, the court held

that even the absence of power to contract

was not conclusive that an agent did not

sufficiently represent the company to re-

ceive service, saying: "The test of agency
is not the power to make a contract bind-

ing the employer. Such power shows agen-
cy, but agency may also be shown by the

fact that a person represents the master
in some one or more of his relations to

others, even though he may not have pow-
er to contract. The statute makes service

on 'any agent' of a foreign corporation suf-

ficient. The statute, therefore, does not

require that the agent shall be general, but

is complied with by a service upon an agent
having limited authority to represent his

principal." McSwain v. Adams Grain &
Provision Co., 93 S. C. 103, 76 S. E. 117.

See also, Firestone Tire & R. Co. v. Marl-
boro Cotton Mills, 278 F. 816.

One who has authority to contract for

sales to be made by a foreign corporation

is its agent for the purpose of accepting

service of process within this section, au-

thorizing service on specified officers or

any agent. McSwain v. Adams Grain &
Provision Co., 93 S. C. 103, 76 S. E. 117.

Likewise one soliciting buyers on com-
mission is an agent.—An agent of a for-

eign corporation employed to solicit buyers
of its produce for a commission, with au-

thority to quote prices and terms, and to

make representations as to the quality of

the produce sold, has authority implied by
law to accept service of process as author-

ized by this section. McSwain v. Adams
Grain & Provision Co., 93 S. C. 103, 76

S. E. 117.

So also is a broker.—Generally speaking,

a broker is an agent. McSwain v. Adams

Grain & Provision Co., 93 S. C. 103, 76
S. E. 117.

A local soliciting a^ent.—Service may
be had on a local soliciting agent of a for-

eign building and loan association, who re-

ceipts for and remits installment fines and
dues, is paid a regular commission, has a
standing advertisement in a local paper,
over his name as agent, which is paid for

by the association, and who negotiated the
loan out of which the action arose. Pol-
lock v. Carolina Interstate Bldg. & Loan
Ass'n, 48 S. C. 65, 25 S. E. 977.

A timekeeper.—Service on a timekeeper
of a foreign corporation doing certain con-
struction work in the State is a good serv-

ice on the corporation, under this section.

Jenkins v. Penn Bridge Co., 73 S. C. 526,

52 S. E. 991.

An attorney.—In an action by a resident

to set aside a judgment obtained by a for-

eign corporation, service on the attorney
obtaining the judgment after it was entered
was a good service on such corporation.

Sellers v. Home Fertilizer Chemical Works,
76 S. C. 343, 56 S. E. 978.

But service of summons, in an action

against a foreign corporation, on an offi-

cer thereof who was also plaintiff's attor-

ney in fact for the commencement and
prosecution of such action, was invalid.

George v. American Ginning Co., 46 S. C.

1, 24 S. E. 41.

A traveling salesman.—Service on a trav-

eling salesman of a foreign corporation not

having a resident agent, place of business,

or property within the State, when the

salesman visited the State in relation to

the transaction out of which the suit arose,

is a good service on such corporation.

Abbeville Elec. Light & Power Co. v.

Western Electrical Supply Co., 61 S. C.

361, 39 S. E. 559.

Service on foreign corporation by service

on salesman within State was good, where
salesman canvassed trade for corporation

and drove automobile in State with name
of foreign corporation upon it, and foreign

corporation sold its products within the

State, notwithstanding that in many in-

stances goods were shipped into State with

draft orders, notify, bill of lading attached.

Forbes v. Kingan & Co., 174 S. C. 24, 176

S. E. 880.

And a sub-agent.—Under this section

a foreign coal corporation whose selling

agent within the State is another foreign

corporation may be served by service on

the vice-president of the selling agent per-

sonally, since that is personal service on

the agent. Calhoun Mills v. Black Dia-

mond Collieries, 112 S. C. 332, 99 S. E. 821.
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But not so as to employee of agent.

—

When a summons was served upon an em-
ployee of an agent of a corporation it was
held that such summons was not valid un-

der this section as the process had not been
served upon an agent of the corporation.

McDaniel v. Gulf Oil Corp., 204 S. C. 186,

28 S. E. (2d) S15.

Engineer who was retained by foreign

corporation to gather information in South
Carolina for purpose of testifying as ex-

pert witness at oncoming trials held not

corporation's "agent" upon whom service

of summons could be made. Dyar v. Geor-
gia Power Co., 173 S. C. 527, 176 S. E. 711.

Where service of process made upon an
agent of a domestic corporation, which had

the same name and was a customer of a

foreign corporation, the court held it was
not good service upon the foreign corpo-
ration for the reason that the purchase of

merchandise was not enough to establish

an agency where domestic corporation paid
for merchandise as any other customer and
also there was no legal affiliation between
the corporations. Harrell v. Sears. Roe-
buck & Co., 178 S. C. 482, 183 S. E. 303.

Lack of authority to contract.—See Zeig-
ler v. Puritan Mills, 188 S. C. 367, 199 S.

E. 420, for a case holding that since the
agent of the foreign corporation defendant
had no authority to contract in behalf of

the defendant, he was not an agent upon
whom service could properly be made.

§ 10-422. Same; who deemed agent of railroad.

Service upon any person occupying an office or room in any railway sta-

tion and attending to and transacting therein any business of any railroad

shall be deemed service upon the corporation under the charter of which

such railroad is authorized by law. Any such person shall be deemed the

agent of the corporation, notwithstanding he may claim to be the agent of

some other person or corporation claiming to operate the railroad by virtue

of any lease, contract or agreement.

1942 Code § 434; 1932 Code § 434; Civ. P. '22 § 390; Civ. P. '12 § 184; Civ. P. '02 § 155;

1870 (14) § 157; 1873 (15) 497; 1882 (18) 256; 1883 (18) 437; 1887 (19) 835; 1892 (21) 404;

1899 (23) 42; 1927 (35) 292; 1940 (41) 1831; 1941 (42) 275.

§ 10-423. Same ; qualification as to foreign corporations.

Service can be made in respect to a foreign corporation under the pro-

visions of § 10-421 only (a) when it has property within the State, (b) when
the cause of action arose therein or (c) when such service shall be made
in this State personally upon the president, cashier, treasurer, attorney, secre-

tary or any other agent thereof.

1942 Code § 434; 1932 Code § 434; Civ. P. '22 § 390; Civ. P. '12 § 184; Civ. P. '02 § 155;

1870 (14) § 157; 1873 (15) 497; 1882 (18) 256; 1883 (18) 437; 1887 (19) 835; 1892 (21) 404;

1899 (23) 42; 1927 (35) 292; 1940 (41) 1831; 1941 (42) 275.

Cross reference.—See notes to §§ 10-421

and 10-424 for other cases dealing with

service of process on a foreign corporation.

This section means that if a foreign cor-

poration has property in the State it may
be brought into the jurisdictioi. of the

courts by the proper service of process

upon it. Dyar v. Georgia Power Co., 173

S. C. 527, 176 S. E. 711; Thompson v.

Ford Motor Co., 200 S. C. 393, 21 S. E.

(2d) 34.

The fact that the cause of action arose

in the State of South Carolina is not ma-
terial to the question of doing business.

Zeigler v. Puritan Mills, 188 S. C. 367,

199 S. E. 420.

Foreign power company owning prop-

erty in State consisting of lands, dams,
and reservoirs, but which owned its gen-
erating plant and offices outside of State

and had no offices or place of business in

State, was not "doing business" within

State so as to be subject to service upon
corporation's alleged agent. Dvar v. Geor-
gia Power Co., 173 S. C. 527, 176 S. E. 711.

Policy contracts constitute property.—In
Gibbes v. National Hospital Service, 202

S. C. 304, 24 S. E. (2d) 513, the court held

that policy contracts constitute property

of the insurance company.
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§ 10-424. Service on foreign corporations generally.

If the suit be against a foreign corporation other than a foreign insurance

company the summons and any other legal paper may be served by deliver-

ing a copy to any officer, agent or employee of the corporation found at the

place within this State designated by the stipulation or declaration filed by
the corporation pursuant to § 12-721. But if such foreign corporation trans-

acts business in this State without complying with said section such service

may be made by leaving a copy of the paper with a fee of one dollar in the

hands of the Secretary of State or in his office and such service shall be

deemed sufficient service and shall have like force and effect in all respects

as service upon citizens of this State found within the limits of the same
if notice of such service and a copy of the paper served are forthwith sent

by registered mail by the plaintiff to the defendant foreign corporation and

the defendant's return receipt and the plaintiff's affidavit of compliance there-

with are filed in the cause and submitted to the court from which such proc-

ess or other paper issued.

Such service may also be made by delivery of a copy thereof to any such

corporation outside the State and proof of such delivery may be made by
the affidavit of the person delivering the same. Such affidavit shall be filed

in the cause and submitted to the court from which the process or other

paper issued.

1942 Code § 7765; 1932 Code § 7765; Civ. C. '22 § 4029; Civ. C. '12 § 2665; Civ. C. '02

§ 1780; R. S. 1466; 1893 (21) 409; 1922 (32) 1023; 1933 (38) 486.

Cross reference"-.—See also, §§ 10-421, 10-

424, and notes thereto. Many of the cases

dealing with service of process on a foreign

corporation are treated under those sec-

tions. As to stipulation to be filed by for-

eign corporations designating location for

service of legal papers, see § 12-721.

Proof of service did not comply with
this section when summons and complaint

were served upon the defendants by de-

livering a copy thereof and leaving the

same with the wife of one of the defend-

ants personally, without showing that serv-

ice was made to person of discretion re-

siding at residence or employed at place

of business of defendant. Miller v. White,
172 S. C. 333, 174 S. E. 17.

Constitutions place no limitation upon
competency of corporation to submit to ju-

risdiction.—The due process clauses of the

State and Federal Constitutions place no
limitation upon the competency of a cor-

poration to submit voluntarily to jurisdic-

tion, or upon the right of the State to re-

quire such submission as a prerequisite to

doing business within the Stat\ Ezell v.

Rust Engineering Co., 75 F. Supp. 980.

This section may reasonably and validly

be construed to apply to foreign corpora-
tions desiring to transact intrastate busi-

ness within the State, and also foreign cor-

porations which desire to, and do, restrict

their business here to interstate commerce.
The latter are subject to the jurisdiction

of our courts as to causes of action arising

from its activity within the State by the

substituted service followed in this action,

for there is nothing unreasonable or bur-
densome in the statutory provisions for

service of process upon the Secretary of

State, in the absence of the designation of

a process agent within the State, in view
of the care with which the statute provides
for resulting actual notice to the foreign

corporate defendant and opportunity to it

to defend. State v. Ford Motor Co., 208

S. C. 379, 38 S. E. (2d) 242.

Federal authorities controlling as to "do-

ing business within state".—In determin-
ing whether a foreign corporation is doing
business within a state to such an extent

as to make it amenable to state jurisdic-

tion, the Federal authorities are controlling.

Sadler v. Pennsylvania Refining Co., 33 F.

Supp. 414.

In determining whether a foreign cor-

poration is doing business within a state

to such an extent as to make it amenable
to state jurisdiction, the Federal authorities

are controlling, because of the question of

"due process," "equal protection," and "in-

terstate commerce" involved. Zeigler v.
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Puritan Mills, 188 S. C. 367, 199 S. E. 420,

quoting Wiggins & Sons v. Ford Motor
Co., 181 S. C. 171, 186 S. E. 272; Thomp-
son v. Ford Motor Co., 200 S. C. 393, 21

S. E. (2d) 34.

And in determining what constitutes do-
ing business, the Federal courts have laid

down no hard and fast rule, but are inclined
to judge each case upon its own merits.
They have, however, uniformly held that
the mere solicitation of business in the
state is not sufficient to subject a corpo-
ration to legal jurisdiction. Zeigler v. Pur-
itan Mills, 188 S. C. 367, 199 S. E. 420.

The presence of a corporation within a
state necessary to the service of process is

shown when it appears that the corporation
is there carrying on business in such sense
as to manifest its presence within the state,

although the business transacted may be
entirely interstate in its character. Garrett
Engineering Co. v. Auburn Foundry, 176
S. C. 59, 179 S. E. 693.

The fact that the cause of action arose
in the State of South Carolina is not ma-
terial to the question of doing business.

Zeigler v. Puritan Mills, 188 S. C. 367, 199

S. E. 420.

Where a foreign corporation sends an
agent into the State for the transaction of

its corporate business—a business or trans-

action out of which the cause of action
arises—it may be regarded as doing busi-

ness in the State to the extent that service

of process upon such agent will give the

courts of this State jurisdiction. Tones v.

General Motors Corp., 197 S. C. 129, 14

S. E. (2d) 628: Thompson v. Ford Motor
Co., 200 S. C. 393, 21 S. E. (2d) 34.

Foreign corporation which sold merchan-
dise at wholesale f. o. b. carriers outside

of the State to selected persons within it,

called "dealers," who disposed of purchases
in own way, receiving advice from and re-

porting to seller, was not "doing business"

in State within this section. State v. Raw-
leigh Co., 172 S. C. 415, 174 S. E. 385.

Where foreign corporation planned to

organize and build up a selling force in

this State through its state representative

present here for that purpose, and sent its

representatives into this State to negotiate

adjustments and make contracts of settle-

ment here, and after its machinery had ar-

rived performed the work of installing the

same the court held it to be doing business

in this State. Garrett Engineering Co. v.

Auburn Foundry, 176 S. C. 59, 179 S. E.

693.

Employees on personal trip.—Employees
of a North Carolina corporation after they

had installed an air conditioning unit in

this State and were on a personal trip in

their automobile had an accident. The cor-

poration was not doing business within this

State so that service of process could be
obtained under this section. Deaton Truck
Lines v. Bahnson Co., 207 S. C. 226, 36
S. E. (2d) 465.

For case holding a commission agent's

employee not an agent of the commission
agent's employer within the meaning of

agent under this section, see Coker v.

Sinclair Refining Co., 203 S. C. 13, 25

S. E. (2d) 894.

Whether foreign corporation ceased to

transact business in the State before the
commencement of this action was imma-
terial if it was engaged in business in this

State several weeks after this section of the

Code became law. Garrett Engineering
Co. v. Auburn Foundry, 176 S. C. 59, 179

S. E. 693.

Facts not warranting conclusion that de-
fendant was doing business in State.—See
Zeigler v. Puritan Mills, 188 S. C. 367, 199

S. E. 420, for a case holding that the facts

as presented did not warrant the conclu-
sion that the defendant foreign corporation
was doing business in South Carolina and
that the service made on the Secretary of

State in pursuance of this section was not
such service as would give the court juris-

diction of the defendant.

By submitting to the jurisdiction a for-

eign corporation does so for all purposes
and not merely for those acts done within
the State; and it may be sued on causes
not related to such business or not arising

within the State. Ezell v. Rust Engineer-
ing Co., 75 F. Supp 980.

Foreign corporation amenable to process
in action upon transitory cause arising with-
out State.—A foreign corporation while en-

gaged in carrying on its business in the
State is generally amenable to service of

process as provided in this section, and
since under § 10-214 foreign corporations
may be sued by a resident of South Caro-
lina "for any cause of action", it follows
that while engaged in the carrying on of

its business in the State it would be so
amenable to process in an action by a resi-

dent upon a transitory cause arising with-
out the State. Ezell v. Rust Engineering
Co.. 75 F. Supp. 980.

The process agent may be effectively

served with summons in an action brought
by a resident against defendant upon a tran-

sitory cause arising without the State not-

withstanding that when at the time of serv-

ice the defendant was not actively engaged
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about its business within the State. Ezell service. McLaughlin v. International Har-
v. Rust Engineering Co., 75 F. Supp 980. vester Co., 173 S. C. 338, 175 S. E. 810.

Domesticated foreign corporation may be Cited in Sadler v. Pennsylvania Refining
served with process wherever it has place Co., 33 F. Supp. 414; Hensley v. Green, 36
of business or owns property in State, not F. Supp. 671.

merely in places designated by it for such

§ 10-424.1. Service on certain foreign mortgage companies.

Service of process may be made upon the Secretary of State as agent for,

and the Secretary of State shall transmit by registered mail to, a corporation

of the character described in § 12-706 all papers served upon him as such

agent pursuant to appointment under said section and service of process

shall be complete when the registered mail receipt has been returned to the

office of the Secretary of State.

1951 (47) 355.

§ 10-424.2. Service on foreign rural electric cooperatives.

Service of process may be made upon the Secretary of State as agent for

a foreign rural electric cooperative pursuant to his appointment as such

under the provisions of § 12-1082. In the event of such service, the Secretary

of State shall forthwith forward it by registered mail to such corporation at

the address specified in the instrument appointing the Secretary of State as

such agent.

1942 Code §8555-116; 1939 (41) 240.

§ 10-425. Service on insurance companies.

The summons and any other legal process in any action or proceeding

against it shall be served on an insurance company as defined in § 37-2, includ-

ing fraternal benefit associations, which shall have appointed the Insurance

Commissioner as its attorney pursuant to the provisions of § 37-105 only by

delivering two copies thereof to the Insurance Commissioner as such attorney

of such company and such service shall be deemed sufficient service upon such

company. When legal process against any such company is served upon the

Insurance Commissioner he shall forthwith forward by registered mail one

of the duplicate copies prepaid directed to the company at its home office or,

in the case of a fraternal benefit association, to its secretary or corresponding

officer at the head office of the association.

1947 (45) 322.

§ 10-426. Service of process on unauthorized insurer.

Service of process on the Insurance Commissioner as the agent of an un-

authorized insurer pursuant to § 37-265 shall be made by delivering and leav-

ing with the Commissioner or some person in apparent charge of his office two

copies thereof and the payment to him of such fees as may be prescribed

by law. The Commissioner shall forthwith mail by registered mail one

of the copies of such process to the defendant at its last known principal

place of business and shall keep a record of all process so served upon him.

Such service of process is sufficient if notice of such service and a copy of the
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process are sent within ten days thereafter by registered mail by the plain-

tiff's attorney to the defendant at its last known principal place of business

and the defendant's receipt or a receipt issued by the postoffice with which
the letter is registered, showed the name of the sender of the letter and the

name and address of the person to whom the letter is addressed and the

affidavit of the plaintiff's attorney showing a compliance herewith are filed

with the clerk of the court in which such action is pending on or before the

date the defendant is required to appear or within such further time as

the court may allow. But no plaintiff or complainant shall be entitled to a

judgment by default, a judgment with leave to prove damages or a judgment
pro confesso under this section until the expiration of thirty days from the

date of the filing of the affidavit of compliance.

1947 (45) 322.

§ 10-426.1. Alternative method of serving such process.

Service of process in any such action, suit or proceeding shall, in addition

to the manner provided in § 10-426, be valid if served upon any person within

this State who, in this State on behalf of such insurer, is :

• (1) Soliciting insurance,

(2) Making any contract of insurance or issuing or delivering any policies

or written contracts of insurance, or

(3) Collecting or receiving any premium for any such insurer or adjusting

any loss or claim for such insurance.

If counsel shall, within ten days after service upon such person, cause to

be sent by registered mail to the last known address of such insurer a copy

of such process with proper postage affixed to the envelope containing it and
shall file an affidavit with the clerk of the court or magistrate in whose court

the cause is pending, of compliance herewith, with leave to the court to ex-

tend the time for such mailing of process and filing of affidavit.

1947 (45) 322.

§ 10-426.2. Sections 10-426, 10-426.1 not exclusive.

Nothing contained in §§ 10-426 or 10-426.1, nor in §" 37-265, shall limit or

abridge the right to serve any process, notice or demand upon any insurer in

any other manner permitted by law.

1947 (45) 322.

§ 10-426.3. Service on attorney of reciprocal insurance subscribers.

Service of process on the attorne)', as defined in § 37-802, for subscribers,

as defined in § 37-801, to reciprocal or inter-insurance contracts shall be made
by serving three copies thereof upon the Insurance Commissioner as the

agent of such attorney pursuant to the provisions of § 37-S06. The Insurance

Commissioner shall file one copy, forward one copy to the attorney and re-

turn one copy with his acceptance of service.

1947 (45) 322.

§ 10-427. Blank.
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§ 10-428. Service on joint stock companies.

In suits brought against any joint stock company formed after December
23 1879 service upon the president, chief manager, purser or other principal

officer named in such articles of agreement shall be good service upon each

and every one of the company or association at that time recorded as share-

holders therein or who were so at the time the cause of action arose and no

change or transfer of the shares pending the action shall cause any abatement

thereof.

1942 Code § 7792; 1932 Code § 7792; Civ. C. '22 § 5066; Civ. C. '12 § 3332; Civ. C. '02

§ 2225; G. S. 1406; R. S. 1772; 1879 (17) 70.

§ 10-429. Service on unincorporated associations.

Process served on any agent of any unincorporated association doing busi-

ness in this State under the name and style by which it is usually known
shall be sufficient to make such association a part)' in any court of record in

the county in which such agent may be served.

1942 Code § 7797; 1932 Code § 7797; Civ. C. '22 § 5071; Civ. C. '12 § 3337; Civ. C. '02

§ 2230; G. S. 1411; R. S. 1777; 1863 (13) 215.

Cross reference.—As to name by which
unincorporated associations may be sued,

see § 10-215.

Constitutionality.—This section does not

violate the due process clause of the Con-
stitution on account of substituted service.

Ex parte Baylor, 93 S. C. 414, 77 S. E. 59.

This section is not repugnant to the due

process clause of the Constitution. Edgar
v. Southern Ry. Co., 213 S. C. 445, 49 S. E.

(2d) 841 (1948).

The remedy of this section is exclusive.

Elliott v. Greer Presbyterian Church, 181

S. C. 84, 186 S. E. 651.

Section must be construed with § 10-303.

—There is no authority for the proposition

that an unincorporated association can be

sued in this State only in the county where
service of process is had on its agent and
that the provisions of this section as to

venue are exclusive, for this section must
be construed with § 10-303. Edgar v. South-

ern Ry. Co., 213 S. C. 445, 49 S. E. (2d)

841 (1948).

Service on member of unincorporated as-

sociation is insufficient.—Service of process

on a member of an unincorporated associa-

tion is insufficient to give jurisdiction ovet

such association, for service of process must
be made on an agent of the association. Ed-
gar v. Southern Ry. Co., 213 S. C. 445,

49 S. E. (2d) 841 (1948); Medlin v. Eben-
ezer Methodist Church, 132 S. C. 498, 129

S. E. 830 (1925).

Application to burial aid associations.

—

This section applies to an unincorporated
burial aid association requiring all the mem-
bers to pay 25 cents to help defray the

burial expenses of one dying. Ex parte

Baylor, 93 S. C. 414, 77 S. E. 59.

Service of process on executors of de-

ceased treasurer.—Under this section and
§ 10-215, service of process on the execu-
tor of a deceased treasurer of an unincor-
porated association is ineffective against

the association. Medlin v. Ebenezer Meth-
odist Church, 132 S. C. 498, 129 S. E. 830.

As to valid service of process on agent of

unincorporated association, see Edgar v.

Southern Rv. Co., 213 S. C. 445, 49 S. E.

(2d) 841 (1948).

Cited in Southern Ry. Co. v. Order of

Railway Conductors, 63 F. Supp. 306.

§ 10-430. Service on motor vehicle carriers.

If the defendant be a motor vehicle carrier, as denned in § 58-1401, jurisdic-

tion may be acquired by service of two copies of the summons and complaint

upon the secretary of the Public Service Commission, who shall forthwith

transmit one copy by mail to the last known address of the defendant or one

of the defendants if there be more than one.

1942 Code § 8511; 1932 Code § 8511; 1925 (34) 252; 1930 (36) 1327; 1931 (37) 145;

1935 (39) 25.
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This section is constitutional. Mucken- could not complain that service of summons
fuss v. Southern Transportation, 204 S. C. on the secretary of the Commission was
369, 29 S. E. (2d) 486 (1944). not sufficient to grant jurisdiction on a court

Jurisdiction.—Where a carrier of freight of common pleas, and could not take ad-
failed to procure from the Public Service vantage of its failure to procure the addi-
Commission an additional license for the tional license. Muckenfuss v. Southern
operation of its truck, it having complied Transportation, 204 S. C. 369, 29 S. E. (2d)
with all other requirements, the carrier 486 (1944).

§ 10-431. Service on nonresident automobile drivers.

Service of process upon the Chief Highway Commissioner as agent of a

nonresident driver under the provisions of § 46-104 shall be made by leaving

a copy thereof, with a fee of one dollar, in the hands of the Commissioner
in his office and such service shall be sufficient service upon such nonresident //V

if notice of such service and a copy of the process are forthwith sent by reg-

istered mail by the plaintiff or the Commissioner to the defendant and the

defendant's return receipt and the plaintiff's affidavit of compliance here-

with are appended to the summons or other process and filed with the sum-
mons, complaint and other papers in the cause. The Chief Highway Com-
missioner shall keep a record of all such processes which shall show the day
and hour of service upon him. When the registry return receipt shall be

returned to the Chief Highway Commissioner he shall deliver it to the plain-

tiff on request and keep a record showing the date of its receipt by him and

its delivery to the plaintiff.

1949 (46) 342.

Nonresident may resort to form of serv- visions of this section, actual service having
ice provided by section.—The method of been made upon the director, neither delay

service provided for in this section may be in return of the registry receipt nor delay

resorted to by a nonresident plaintiff if the in delivery of the registry receipt to the

cause of action arises in South Carolina. plaintiff upon request, by the director if

Peeples v. Ramspacher, 29 F. Supp. 632 the forwarding was done by him, need delay

(1939), construing similar section in 1942 the filing of the summons and complaint

Code. with the clerk of court. Peeples v. Rams-
Delayed return of registry receipt need pacher, 29 F. Supp. 632 (1939), construing

not delay filing summons.—Under the pro- similar section in 1942 Code.

§ 10-431.1. Same; when defendant does not receipt for notice sent by regis-

tered mail.

If the defendant in any such cause shall fail or refuse to accept and receipt

for registered mail containing the notice of service and copy of the process

and it shall be returned to the plaintiff or the motor vehicle division of the

State Highway Department, the original envelope as returned shall be re-

tained and the notice and copy of the summons shall be sent by open mail

and the envelope and affidavit of mailing with sufficient postage of such open

letter shall be filed with the clerk of court in which such action is pending

and upon the filing thereof shall have the same force and legal effect as if

such process had been personally served upon such defendant.

1949 (46) 342.

§ 10-432. Service on certain shows.

Service of any process in any action or proceeding against any circus or other

traveling show exhibiting under canvas or outdoors for gain may be made
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upon any clerk of court appointed agent or attorney of such show under the

provisions of § 5-18 and such service must be in duplicate. When so made it

shall be deemed sufficient service upon any such circus or traveling show.

When legal process against any such circus or show is served upon any such

clerk of court he shall forthwith forward by registered mail one of the

duplicate copies prepaid directed to the person and the address as fur-

nished him in the power of attorney referred to in § 5-18.

1942 Code § 6335; 1939 (41) 102.

§ 10-432.1. Service on nonresident directors.

Any nonresident director of a domestic corporation may be served with

process, with respect to any action relating to actions of such domestic cor-

poration, arising while such nonresident director held office as such, by de-

livering to the Secretary of State two copies of the summons and complaint,

together with a fee of one dollar to be paid by the party delivering such process

to the Secretary of State. The Secretary of State shall forthwith forward

one copy of such summons and complaint to the nonresident director at the

last address filed with the Secretary of State as provided in § 12-363.

The court in which any action in which service has been so made is pending

shall order such continuance as may be necessary to afford any nonresident

director so served reasonable opportunity to defend the action.

1947 (45) 561.

§ 10-433. Service on nonresident individual fiduciaries.

Service, upon any individual nonresident executor, administrator, guard-

ian, committee or trustee of any claim, demand, debt, dues, summons or any

other process or pleading in suits or actions relating to the administration

of the estate in his charge may be made upon the resident of this State ap-

pointed by such fiduciary as his agent for such purpose pursuant to the pro-

visions of § 19-591 or, in the event of the death, removal, resignation or absence

from the State of such agent or the inability of the person desiring to serve

such agent so to do for any other reason, then upon the probate judge or

the clerk of the court of common pleas of the county wherein the applica-

tion of such fiduciary for appointment was made.

1942 Code § 8952; 1932 Code § 8952; Civ. C. '22 § 5368; Civ. C. '12 § 3591; 1902 (23) 1064;

1933 (38) 200; 1934 (38) 1402; 1935 (39) 387; 1937 (40) 523.

This section deals with the appointment Citizenship and residence of administra-

of administrators without regard to wheth- tor governs.—Where a suit is brought by
er the appointment be a "primary or do- an administrator, the citizenship and resi-

mestic" one, or whether it be ancillary. dence of the administrator, himself, gov-

Stubbs v. Ratliff, 202 S. C. 67, 24 S. E. erns rather than that of the estate or the

(2d) 127. deceased whom he represents even though

This section applies only to wills pro- it is obvious that said administrator was
bated in this State, when the appointed ex- appointed to prevent removal to the Fed-

ecutor is a foreign resident. Southern Ry. eral court. Breeden v. Atlantic Coast Line

Co. v. Moore, 158 S. C. 446, 155 S. E. 740. R. Co., 86 F. Supp. 964.

§ 10-433.1. Service on certain nurserymen.

Service of process on any person who shall have appointed the Secre-

tary of State as his agent to accept service under the provisions of § 3-127
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may be made by serving such process upon the Secretary of State.

1942 Code §3267; 1932 Code §3267; 1926 (34) 957.

§ 10-433.2. Service on State in actions affecting title to real estate.

Service of the summons and complaint upon the Attorney General in an
action or suit in which the State is made a party defendant under the provi-

sions of § 10-2603 will be sufficient service upon the State.

1942 Code §405; 1932 Code §405; 1926 (34) 963.

§10-434. Service on minors.

If the suit be against a minor under the age of fourteen years, the summons
shall be served by delivering a copy thereof to such minor personally and
also to his father, mother or guardian or, if there be none such within the

State, then to any person (a) having the care and control of such minor
(b) with whom he shall reside or (c) in whose service he shall be employed.

1942 Code § 434; 1932 Code § 434: Civ. P. '22 § 390; Civ. P. '12 § 184; Civ. P. '02 § 155;
1870 (14) § 157; 1873 (15) 497; 18S2 (18) 256; 1883 (18) 437; 1887 (19) 835; 1892 (21)
404; 1899 (23) 42; 1927 (35) 292; 1940 (41) 1831; 1941 (42) 275.

Service on an infant under 14 years of

age must be on such infant personally, as
well as on his parent or guardian. Hutto
v. Rlack. 88 S. C. 1, 70 S. E. 420.

In order to give publicity to interested

as well as disinterested parties.—The ob-
ject of the Code in requiring service of

the summons, both en the minor and on
the parent or guardian, is twofold: (1) To
give pubilicity to the proceedings in the

neighborhood of the minor. Personal serv,

ice of the summons on the minor tends to

give notice of his rights to others than
those who might be interested in destroy-
ing them, and thus cause such rights to

be more carefully guarded. (2) To give

notice to the parent or guardian, in order
that they might see that the minor's in-

terests are protected. Kennedy v. Williams,

59 S. C. 378, 38 S. E. 8. See also, Hutto
v. Black. 88 S. C. 1, 70 S. E. 420.

But this requirement is not so stringent

on parent or guardian.—While is it in-

dispensable that the summons should be
served personally on the minor, in order
to give the court jurisdiction, this require-

ment is not so stringent as to service of

the summons on the parent or guardian,

Hutto v. Black, 88 S. C. 1, 70 S. E. 420:

Kennedy v. Williams, 59 S. C. 378, 38 S.

E. 8.

Where a minor was living with the ex-

ecutor of the mother's estate, service of

summons on such minor in action by the

executor without proof of service on the

parent, or without any showing in the

proof of service as to absence of the father

from the state, raises a presumption of ju-

risdiction of the minor which cannot be

brought in question collaterally. Kavlor
v. Hitler, 77 S. C. 93. 58 S. E. 2.

Neither of whom need be served when
a party plaintiff.—The service of the sum-
mons on the parent or guardian ir intended
to make them, to that extent, a party to

the proceedings. When, however, the par-
ent or guardian is a plaintiff, he thereby
becomes a party to the action, and there
is no necessity in serving him with a sum-
mons which has been issued at his instance.

Kennedy v. Williams. 59 S. C. 378, 38 S.

E. 8.

But to bind infant by judgment section

must be complied with.—An infant is in-

capable of making himself or herself a par-
ty to an action by accepting service so
as to be bound by a judgment therein. All

the formalities prescribed by statute must
be complied with. Finley v. Robertson, 17

S. C. 435. See also, Genobles v. West, 23
S. C. 154; Riker v. Vaughan. 23 S. C. 187;

Whitesides v. Barber. 24 S. C. 373; Teder-
all v. Bouknight, 25 S. C. 275.

Although service on father with notice

of appointment of a guardian ad litem is

sufficient.—Under this section the service

on the father will not be held insufficient

as being intended to make the father him-
self, and not the infant, a party to the ac-

tion, where the summons, with a notice

attached as to the appointment of a guard-
ian ad litem, and making express reference

to the infant, was delivered to the father,

and where the infant appeared by a guard-
ian, and defended, in the case. Faust v.

Faust, 31 S. C. 576, 10 S. E. 262.

And service, without the appointment of

a guardian ad litem, is sufficient to give
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jurisdiction of an infant. Robertson v. years of age, or on their guardian or par-

Blair, 56 S. C. 96, 34 S. E. 11. ent, after 20 years it will be presumed that

And a lapse of twenty years will raise pre- they were properly served. Clark v. Neves,
sumption of proper service.—Where the 76 S. C. 484, 57 S. E. 614.

record in the probate court does not show Applied in Ruff v. Elkin, 40 S. C. 69, 18

service of summons on minors under 14 S. E. 220.

§ 10-435. Service on persons of unsound mind or habitual drunkards.

If the suit be against a person judicially declared to be of unsound mind
or incapable of conducting his own affairs in consequence of habitual drunk-

enness or for whom a committee or guardian has been appointed the sum-
mons shall be served by delivering a copy thereof to such committee or guard-

ian and to the defendant personally.

1942 Code § 434; 1932 Code § 434; Civ. P. '22 § 390; Civ. P. '12 § 184; Civ. P. '02 § 155;

1870 (14) § 157; 1873 (15) 497; 1882 (18) 256; 1883 (18) 437; 1887 (19) 835; 1892 (21)
404; 1899 (23) 42; 1927 (35) 292; 1940 (41) 1831; 1941 (42) 275.

§ 10-436. Service on persons confined.

If the suit be against a person imprisoned in this State or confined in the

State Hospital or in any other similar place of confinement in or out of this

State the summons shall be served by delivering a copy thereof to the defend-

ant personally. Such service shall be made by the sheriff of the county in

which such person shall be imprisoned or confined or by the superintendent

of the institution in which such person is confined or an assistant duly desig-

nated by such superintendent if such person be confined in the penitentiary or

be a lunatic confined in the State Hospital or a similar institution. But no

person who makes such service, other than the sheriff, shall be entitled to any

costs therefor. In the event that the superintendent of the penitentiary or

the State Hospital shall designate an assistant or assistants to make such

personal service of process the superintendent shall sign a certificate reciting

that such assistant or assistants have been designated by him for the pur-

pose of making service of such process.

1942 Code § 434; 1932 Code § 434; Civ. P. '22 § 390; Civ. P. '12 § 184; Civ. P. '02 § 155;

1870 (14) § 157; 1873 (15) 497; 1882 (18) 256; 1883 (18) 437; 1887 (19) 835; 1892 (21) 404;

1899 (23) 42; 1927 (35) 292; 1940 (41) 1831; 1941 (42) 275; 1949 (46) 388.

§ 10-437. Service of legal papers upon patients in State Hospital.

The superintendent of the South Carolina State Hospital shall not accept

service of legal papers, nor consent to the appointment of a guardian ad

litem. When a legal paper is served on a patient in the Hospital it shall be

filed with the history as a part of the permanent record of such patient and

thereupon the superintendent shall inform the judge of the court out of

which the process issued, in writing, of the date of service of such process

and the mental and physical condition of the patient.

1942 Code § 6240; 1932 Code § 6240; Civ. C. '22 § 5101; 1920 (31) 704.

§ 10-438. Service in other cases.

In all cases other than those hereinbefore mentioned the summons shall

be served by delivering a copy thereof to the defendant personally or to
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at the residence or employed at the placeany person of discretion residing

of business of the defendant.

1942 Code § 434; 1932 Code § 434; Civ. P. '22 § 390; Civ. P. '12 § 184; Civ. P. '02 § 155;

1870 (14) § 157; 1873 (15) 497; 1882 (18) 256; 1883 (18) 437; 1887 (19) 835; 1892 (21) 404;

1899 (23) 42; 1927 (35) 292; 1940 (41) 1831; 1941 (42) 275.

Cross references.—As to service on non-
resident executors, see § 10-433. As to

service on nonresidents in actions arising

out of a collision of motor vehicles, see

§46-104.

This section applies only to service on
a person within the State. Armstrong v.

Brant, 44 S. C. 177, 21 S. E. 634.

It authorizes service on nonresident de-
fendant without property in State. Ford
v. Calhoun, 53 S. C. 106, 30 S. E. 830.

The proof of service must show affirm-

atively that the service of the process was
correctly made. This is imperatively nec-
essary to give the court jurisdiction of the
person thus sought to be brought into

court. Matheson v. McCormac, 186 S. C.

93, 195 S. E. 122.

Estoppel to deny jurisdiction of court

by accepting service of irregular summons.
—Adult defendants having accepted serv-

ice of an irregular summons issued by the

court of probate, and making no resist-

ance to the further proceedings, or to a

sale made thereunder, are estopped, in ac-

tion against the purchaser to recover the
land, from denying the validity of the sale

or the jurisdiction of the court. Finley v.

Robertson, 17 S. C. 435.

When judgment may be collaterally im-
peached.—Where the judgment recites that

defendant was duly served with process,

but the record shows that no service was
made, or shows a service which was insuf-

ficient, and unauthorized by law, it may be
collaterally impeached. Cannon v. Haverty
Furniture Co., 179 S. C. 1, 183 S. E. 469.

The arrest and imprisonment of a citi-

zen for a debt is a serious matter, and it

must not be done without a strict com-
pliance with the law; it is not sufficient

that the purported proof of service does
not show on its face that the service was
in an improper way, but the proof of serv-

ice should show affirmatively that the re-

quirements of the law in making the serv-

ice were complied with, otherwise the order
of arrest for imprisonment should not be
issued. Cannon v. Havertv Furniture Co.,

179 S. C. 1, 183 S. E. 469.

In Cannon v. Haverty Furniture Com-
pany, 179 S. C. 1, 183 S. E. 469, where

the paper purporting to be the proof of

service on the plaintiff in a prior case

(wherein he was defendant), was held to

be invalid because it did not show com-
plete service and the judgment entered

therein was void because of this defect, the

court held that the order of arrest entered

thereunder was without authority of law
and the subsequent imprisonment of the

plaintiff was unlawful.

Where there was nothing in the affidavit

to the effect that the person to whom it

was delivered was a person of discretion,

and nothing to the effect that she resided

at the residence of the defendant, or was
employed at the place of business of the

defendant, and further, where the affidavit

did not show that this person was at the

residence or place of business of the de-

fendant when the said copy of the sum-
mons and complaint was given to her, the

proof of service was void on its face, and

the attempted service on the defendant did

not give the court jurisdiction of the de-

fendant, and the judgment thereon was
void. Cannon v. Haverty Furniture Co.,

179 S. C. 1, 183 S. E. 469.

See Matheson v. McCormac, 186 S. C.

93, 195 S. E. 122, for a case holding the

service defective where the summons and
complaint were left at defendant's place of

business after he had deserted his wife and
children and left the jurisdiction, and where
the affidavit of service failed to state that

the person upon whom the service was
made was an employee of defendant or that

he was a person of discretion.

Where wife brought an action against

her husband who was out of State secur-

ing a divorce, the court held that a service

of summons upon him through service

upon a person of discretion in charge of

his office within the State was valid service.

St. Clair v. St. Clair, 175 S. C. 83, 178 S.

E. 493.

Applied in Hensley v. Green, 36 F. Supp.

671.

Cited in Lee v. Storfer, 159 S. C. 70, 156

S. E. 177; Williams v. Simon, 128 S. C.

315, 122 S. E. 772; State v. Sullivan, 127

S. C. 186, 121 S. E. 47; Gibson v. Everett,

41 S. C. 22, 19 S. E. 286.
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Article 3.

Service by Publication or Out of State.

§ 10-451. When service by publication may be had.

When the person on whom the service of the summons is to be made can-

not, after due diligence, be found within the State and (1) that fact appears

by affidavit to the satisfaction of the court or judge thereof, the clerk of the

court of common pleas, the master or the probate judge of the county in

which the cause is pending and (2) it in like manner appears that a cause

of action exists against the defendant in respect to whom the service is to

be made or that he is a proper party to an action relating to real property

in this State, such court, judge, clerk, master or judge of probate may grant

an order that the service be made by the publication of the summons in any

one or more of the following cases

:

(1) When the defendant is a foreign corporation and has property with-

in the State or the cause of action arose therein

;

(2) When the defendant, being a resident of this State, has departed there-

from, with intent to defraud his creditors or to avoid the service of a sum-

mons or keeps himself concealed therein with like intent

;

(3) When the defendant is not a resident of this State but has property

therein and the court has jurisdiction of the subject of the action ; and

(4) When the subject of the action is real or personal property in this

State and the defendant has or claims a lien or interest, actual or contingent,

therein or the relief demanded consists wholly or partly in excluding the

defendant from any interest or lien therein.

1942 Code § 436; 1932 Code § 436; Civ. P. '22 § 392; Civ. P. '12 § 185; Civ. P. '02 § 156;

1870 (14) § 157; 1876 (16) 190; 1898 (22) 698; 1901 (23) 635; 1904 (24) 379; 1913 (28) 40;

1914 (28) 534; 1933 (38) 452; 1940 (41) 1825; 1941 (42) 275.

I. General Consideration. IV. Service by Publication on Nonresident
II. Service by Publication on Nonresident Infants.

with Property within State. V. Service by Publication on Nonresident
III. Service by Publication on Foreign Cor- for Annulment of Marriage,

porations.

Cross Reference.

As to service on persons confined, see § 10-436.

I. GENERAL CONSIDERATION. Provided the cause of action arises with-

AU actions maintainable under this sec- £ State.-An agreement was made in this

T . mi . i j ,, . .i • state between a citizen thereof and a tor-
tion.— It will be noted that the statute is . »,-<•

, . . T , . eign mutual assessment lite insurance as-
general in its terms. It does not mention

sociationi wherebv ap plication was made
any particular action or actions by name,

for membershi and tlle amount then paid
but merely describes several classes of ac- was to be refundedi if the applicat ion was
tions which may be brought under it. But re j ec ted; the rules of the association re-
that is no objection to the statute, for. qu j re<i proof of death claims to be made
clearly, if the legislature has power to en- at t ile home office, when an assessment was
act such a statute at all. it may do so in to be made and the claims paid there. It

general as well as in specific terms, and was held, that the claim of the beneficiaries
if the action comes within any one or more under such citizen's certificate after his

of the classes described it may be main- death was not a cause of action that arose
tained, just as if it had been named. Bush in this State. Rodgers v. Mutual Endow-
v. Aldrich, 110 S. C. 491, 96 S. E. 922. ment Assessment Asso., 17 S. C. 406.
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A promise to pay, contained in a tele-

gram sent from Massachusetts to South
Carolina, is a contract made in Massa-
chusetts; and no cause of action can

arise thereon in South Carolina, as the

place of making is, presumably, the place

of performance. Tillincihast v. Boston &
Port Roval Lumber Co., 39 S. C. 484,

18 S. E. 120.

Section must be strictly construed.

—

Service by publication of the summons
upon a nonresident is in derogation of the

common law, and the statute must be
strictly construed. Tenney v. American
Pipe Mfg. Co., 96 F. 919.

And the proof of service must show
affirmatively that the service of the process

was correctly made.—This is imperatively

necessary to give the court jurisdiction of

the person thus sought to be brought into

court. Matheson v. McCormac, 1S6 S. C.

93. 195 S. E. 122.

So that service without publication and
attachment is void.—Service of summons
out of state without order of publication

and attachment is void. Emanuel v. Ferris,

63 S. C. 104, 41 S. E. 20. See also, Wren
v. Johnson, 62 S. C. 533, 40 S. E. 937.

And is not complete until the expiration

of prescribed period.—Service is not com-
plete until the expiration of the full six

(now three) weeks. Tenney v. American
Pipe Mfg. Co.. 96 F. 919.

But an order of publication need not

bear date or seal.—The order of publica-

tion of the clerk is valid, though bear-

ing neither date nor seal. Clemson Agri-

cultural College v. Pickens, 42 S. C. 511,

20 S. E. 401.

And need not be in the judgment roll.

—

Thi fact that the order of publication is

not in the judgment roll, where good
practice would place it, does not overcome
the presumption that the court would not

have acted without its existence: and that

there is such a presumption is elementary.

Fleming v. Chappell, 118 S. C. 290, 110

S. E. 148.

Nor is service by publication or de-

posit in post office indispensable.—It is

not necessary that there should be a

service of summons by publication, or a

deposit of papers in the post office, in

order to establish an effective service.

They are but two of the methods to ef-

fect a service. Norris Co. v. Levin's Sons,

81 S. C. 36, 61 S. E. 1103.

Provided there has been a personal

service.—When publication has been or-

dered, personal service out of the State

is equivalent to publication and deposit

in post office. Darby v. Shannon, 19 S. C.

526; Norris Co., v. Levin's Sons, 81 S. C.

36, 61 S. E. 1103.

Power to render judgment vesting legal

title to real property implied.—While this

section does not, in express terms, confer
the power to render a judgment vesting
legal title to land in one party and di-

vesting another of such title without any
conveyance from him or act on his part,

it does so by necessary implication, be-

cause its sole purpose is to subject the

property to the jurisdiction and control

of the court. Bush v. Aldrich, 110 S. C.

491, 96 S. E. 922.

And purchasers in good faith under
judgment sale are protected.— In view
of this section, as to purchasers in good
faith under judgments, judgment in a
partition suit, and sale made thereunder,
must be sustained against collateral at-

tack in an action to recover possession

of the land, unless it affirmatively ap-
pears on the face of the record that the
court had no jurisdiction of the subject

of the action and of the parties; a pur-

chaser in good faith at a judicial sale

being bound only to see that the court
has jurisdiction of the subject of the ac-

tion and the parties, not being affected

by irregularities or errors in the record
for which the judgment may be vacated
on direct attack or reversed on appeal,

or by secret vices affecting the judgment,
which are not disclosed by examination
of the record. Gladden v. Chapman, 106

S. C. 486, 91 S. E. 796.

When service cannot go out of State.

—

The service of summons upon residents of

other states, both of individuals and of

corporations on personal actions, as dis-

tinguished from actions bottomed upon
attachments and like provisional remedies
in actions cannot run be3ond our borders.

Dyar v. Georgia Power Co., 173 S. C.

527, 176 S. E. 711, quoting Emanuel v.

Ferris. 63 S. C. 104, 41 S. E. 20.

The provisions of this section apply

only to such actions as may be regarded
as a proceeding in rem, and do not

apply to merely personal actions, in which
only a personal judgment is sought or can

be obtained. Dvar v. Georgia Power Co.,

173 S. C. 527, 176 S. E. 711, quoting
Tillinghast v. Boston & P. R. Lumber Co.,

39 S. C. 484, 18 S. E. 120.

Person resident in a foreign country at

war with United States.—The service by
publication provided by this section is

valid on a person resident in a foreign

country at war with the United States of

659



10-451 Code of Laws of South Carolina § 10-451

America. Meier v. Meier, 208 S. C. 520,

3S S. E. (2d) 762.

Sufficiency of affidavit.—The affidavit on
which the order of publication is based

is not insufficient for want of venue, or

for failing to state facts showing the

court's jurisdiction of the subject matter
where reference is made therein to the

complaint which shows such jurisdiction.

Clemson Agricultural College v. Pickens,

42 S. C. 511, 20 S. E. 401.

In the absence of fraud or collusion, if

the affidavit satisfies the officer granting

order of publication, his order is final.

Yates v. Gridley, 16 S. C. 496. See also,

National Exch. Bank v. Stelling, 31 S. C.

360, 9 S. E. 1028.

Evidential value of compliance with sec-

tion.—Full compliance with this section will

be considered by the court in upholding the

presumption in a collateral proceeding that

the court would not have acted in ordering
and confirming a sale in partition against

a minor defendant, without the existence

of an order for publication even though
such order is not in the judgment roll

where good practice would place it. Flem-
ing v. Chappell, 118 S. C. 290, 110 S .E.

148.

Stated in Best v. Seaboard Air Line Ry.,

72 S. C. 479, 52 S. E. 223.

Cited in Pollock v. Carolina Interstate

Building & Loan Ass'n, 48 S. C. 65, 25 S.

E. 977; Cleveland v. Spartanburg, 54 S. C.

83, 31 S. E. 871; Abbeville Elec. Light &
Power Co. v. Western Electrical Supply
Co., 61 S. C. 361, 39 S. E. 559; Twin City

Pow-er Co. v. Savannah R. Elec. Co., 163

S. C. 438, 161 S. E. 750: Cheraw v. Turn-
age, 184 S. C. 76, 191 S. E. 831; Stein v.

Xepapas, 204 S. C. 239, 29 S. E. (2d) 257;

Hensley v. Green, 36 F. Supp. 671.

II. SERVICE BY PUBLICATION ON
NONRESIDENT WITH PROP-

ERTY WITHIN STATE.

Where all the parties in interest are

nonresidents, they can be made parties

by publication in an action to set aside

an assignment as to real property situated

within the State. National Exch. Bank v.

Stelling, 31 S. C. 360, 9 S. E. 1028.

Under this section court has jurisdiction

to foreclose a mortgage.—Under this sec-

tion, the court, by proceedings to foreclose

and the filing of a lis pendens, has juris-

diction, though the mortgagor was a non-
resident, where the subject of the action

was real property in the State. Greenwood
Loan & Guarantee Ass'n v. Williams, 71

S. C. 421, 51 S. E. 272.

To compel specific performance.—Under
this section, as amended by Act Feb. 26,

1914 (28 St. at Large, p. 534), as to service

by publication, when a nonresident de-

fendant claims an interest in real property,
the court of common pleas has jurisdiction

to compel specific performance of a con-
tract of the nonresident to convey lands
within the State and within the jurisdiction

of the court. Bush v. Aldrich, 10 S. C. 491,

96 S. E. 922.

To collect value of improvements.—The
court within the territorial juridiction of

which the land was situate, and the con-
tract relative thereto was made, has juris-

diction of an action to collect from the

property the value of the improvements,
the infant and his mother who had become
nonresidents being served with summons
by publication under the provision of this

section, allowing service in such manner
on nonresidents where the subject of the

action is property within the State. Shu-
mate v. Harbin, 35 S. C. 521, 15 S. E. 270.

Defendant is sufficiently served where
he acknowledges service.—Acceptance or

acknowledgment of service out of the State

by a nonresident is equivalent to personal

service, and a sufficient service, only where
there has been an order for publication.

Riker v. Vaughan, 23 S. C. 187.

Or is furnished with copy of complaint
and summons.—On foreclosure of realty,

where defendant, a nonresident, is served

by publication, it is unnecessary to comply
with the requirement of this section, that

the summons, as published, shall state the

time and place of filing the complaint, if

the defendant is furnished with a copy
of the complaint, as well as the summons.
Clemson Agricultural College v. Pickens,

42 S. C. 511, 20 S. E. 401.

And failure to endorse date of filing on
affidavit and complaint is immaterial.

—

Where order for publication of notice on

a nonresident recited the filing of the affi-

davit and complaint, the fact that the date

of filing was not endorsed on the affidavit

and complaint at the time is immaterial.

Bush v. Aldrich, 110 S. C. 491, 96 S. E. 922.

Proceedings for publication of summons
to a nonresident before attachment of his

property are void. Little v. Christie, 69

S. C. 57, 48 S. E. 89.

As the attachment is essential to juris-

diction.—Attachment of the property of

a nonresident is essential to jurisdiction.

Greenwood Gro. Co. v. Canadian County
Mill & Elevator Co., 72 S. C. 450, 52 S. E.

191.

In the absence of an attachment, service

of a summons without the State on a non-
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resident will not give jurisdiction. Toms
v. Richmond & D. R. Co., 40 S. C. 520.

19 S. E. 142.

Nor is attachment sufficient without
publishing the summons.—This section is

not sufficiently complied with by levying
an attachment on land within the State

belonging to a nonresident defendant, and
leaving a copy at his place of residence,

out of the State, in his absence, without
publishing the summons. Armstrong v.

Brant, 44 S. C. 177, 21 S. E. 634.

But publication and deposit of summons
in post office is unnecessary where defend-
ant personally served.—Service of sum-
mons on a nonresident by publication and
deposit in the post office is not necessary
in an attachment suit against a nonresi-

dent, notwithstanding an order for service

in that manner; but a personal service

outside the State will answer in view of

this section. Norris Co. v. Levin's Sons,

81 S. C. 36, 61 S. E. 1103.

And where defendant is sufficiently

served his property is subject to any judg-
ment rendered against him.—In an action

on a money demand against a nonresident

defendant, where an attachment warrant
is issued when the summons is filed, and
property of defendant situated in the coun-

ty where the action is brought is attached,

and summons is had against such defendant
both by publication under order obtained

therefor and by actual service on him
within the State, the court acquires juris-

diction of him to the extent that the at-

tached property is subject to any judgment
that may be rendered against him. Gibson
v. Everett, 41 S. C. 22, 19 S. E. 286.

III. SERVICE BY PUBLICATION
ON FOREIGN CORPORATIONS.
Jurisdiction of foreign corporation with-

out property in State.—The courts of

South Carolina cannot acquire jurisdiction

of a foreign corporation, which has no
property in the State, simply by personal
service on such corporation in another
state. Pennoyer v. Neff, 95 U. S. 714, 24
L. Ed. 565; followed in Tillinjjhast v. Bos-
ton & Port Royal Lumber Co., 39 S. C.

484, 18 S. E. 120.

Receiver cannot be appointed under this

section. Porter v. Brown, 149 S. C. 151,

146 S. E. 810.

IV. SERVICE BY PUBLICATION ON
NONRESIDENT INFANTS.

Statutory mode of making infants parties

to action must be strictly followed.—As
is said in Finley v. Robertson, 17 S. C.

435: "The mode of making infants parties

to an action in a court of record is clearly

and expressly prescribed by statute, and
a due and tender regard for the rights

and welfare of infants requires that this

statute shall be strictly followed." Riker
v. Vaughan, 23 S. C. 187; Lanham v.

Bomar, 123 S. C. 483, 116 S. E. 926, 124 S.

E. 635.

As the only method of obtaining juris-

diction.—Jurisdiction of the person of a
nonresident infant can only be obtained
by pursuing the mode prescribed by stat-

ute. Riker v. Vaughan, 23 S. C. 187.

V. SERVICE BY PUBLICATION ON
NONRESIDENT FOR ANNUL-

MENT OF MARRIAGE.

Acquired by service within State or by
voluntary appearance.—Jurisdiction of an

action to declare a marriage void against

a nonresident can be acquired only by
service within the State, or by voluntary

appearance of defendant. Pepper v. Shearer,

48 S. C. 492, 26 S. E. 797.

§10-452. Same ; unknown parties.

In actions (1) affecting the title to real property, (2) for the partition of

real estate or (3) for the foreclosure of a mortgage on real estate, if (a) any-

party having any interest in or lien upon such real estate is unknown to the

plaintiff, (b) the residence of such party cannot, with reasonable diligence,

be ascertained by him and (c) such facts shall be made to appear by affidavit

to the court, judge, clerk of court, master or judge of probate of the county

in which the cause is pending, such court, judge, clerk, master or judge of

probate shall grant an order that the summons be served on such unknown

party by publishing the same once a week for three weeks in a newspaper

printed in the county where the premises are situated. Such publication

shall be equivalent to a personal service on such unknown party.
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1942 Code § 436; 1932 Code § 436; Civ. P. *22 § 392; Civ. P. '12 § 185; Civ. P. '02 § 156;

1870 (14) § 157; 1876 (16) 190; 1898 (22) 698; 1901 (23) 635; 1904 (24) 379; 1913 (28) 40;
1914 (28) 534; 1933 (38) 452; 1940 (41) 1825; 1941 (42) 275.

Cross reference.—-For cases dealing with

service by publication, see note to § 10-451.

§ 10-453. Same ; certain domestic corporations.

In any action or proceeding in this State in which the defendant is a cor-

poration created by or organized under the laws of this State when no officer

or agent thereof upon whom service of process can be made can, after due

diligence, be found in this State and this is made to appear by affidavit,

process may be served upon such corporation by publication.

1942 Code § 435; 1932 Code § 435; Civ. P. '22 § 391; 1920 (31) 797.

Cross reference.—For cases dealing with

service by publication, see note to § 10-451.

§ 10-454. Publication and mailing of summons.

The order of publication shall direct the publication to be made in one news-

paper, to be designated by the officer before whom the application is made,

most likely to give notice to the person to be served and for such length of

time as may be deemed reasonable not less than once a week for three weeks.

The court, judge, clerk, master or judge of probate shall also direct that a

copy of the summons be forthwith deposited in the postoffice directed to the

person to be served at his place of residence, unless it appears that such resi-

dence is neither known to the party making the application nor can, with

reasonable diligence, be ascertained by him. In case of minors, persons im-

prisoned outside of this State, lunatics confined outside of this State or in

like cases, a similar order shall be made and like proceedings be had as in

case of adults not under disabilities.

In all cases in which publication is made the complaint must first be filed

and the summons, as published, must state the time and place of such filing.

When service is made by publication the ten days' notice of application

for judgment to be made at chambers as required in contested cases of certain

kinds by § 10-1203 may be inserted in the first or any subsequent publication or

mailed to the last known residence of the defendant. In case of publication

of summons upon a minor under § 10-434, or on a person non compos mentis

under § 10-435 when an order nisi has been passed and filed appointing a

guardian ad litem it shall be sufficient publication of such order to publish

-hS with the summons, and it shall be a sufficient service of such order out of

the State to serve with the summons i a notice giving the name and address

of the guardian, the date when the appointment becomes absolute and the

office in which the order is filed.

1942 Code §§ 37, 402, 436; 1932 Code §§ 37, 402, 436; Civ. P. '22 §§ 35, 359, 392; Civ. C.
'12 § 3833; Civ. P. '12 §§ 165, 185; Civ. C. '02 § 2736; Civ. P. '02 §§ 137, 156; G. S. 2115

R. S. 2247; 1818 (7) 321; 1870 (14) 139. 157; 1876 (16) 190; 1882 (17) 38; 18S7 (19) 813

1891 (20) 1123; 1898 (22) 698; 1899 (23) 30; 1901 (23) 635; 1904 (24) 379; 1908 (25) 1055

1912 (27) 623; 1913 (28) 40; 1914 (28) 534; 1920 (31) 806; 1921 (32) 281; 1925 (34) 94; 1930

(36) 1247; 1933 (28) 50, 452; 1937 (40) 79; 1940 (41) 1825; 1941 (42) 275; 1944_(43)J3J6.
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Cross references.—For cases dealing with prisoned persons, see §§ 10-232 and 10-237.
service by publication, see note to § 10-451. As to compensation for guardian ad litem of
As to settlements by guardians ad litem, see insane or imprisoned person, see § 10-238.
§10-1005. As to guardians ad litem for im-

§ 10-455. Effect of personal service out of State.

Personal service of the summons out of State shall be equivalent to pub-
lication and deposit in the postoffice and when such service is had no affi-

davit, as hereinabove provided for, order for publication or deposit in the
postoffice shall be necessary. And such personal service so made shall be
complete and final on the day of the date of the personal service of the sum-
mons as fully as if such personal service had been made under the pro-
visions of any of §§ 10-421 to 10-423, 10-434 to 10-436 and 10-438.

1942 Code § 436; 1932 Code § 436; Civ. P. '22 § 392; Civ. P. '12 § 185; Civ. P. '02 § 156;
1870 (14) § 157; 1876 (16) 190; 1898 (22) 698: 1901 (23) 635; 1904 (24) 379; 1913 (28) 40:
1914 (28) 534; 1933 (38) 452; 1940 (41) 1825; 1941 (42) 275.

Cross reference.—For cases dealing with
service by publication, see note to § 10-451.

Article 4.

Service of Papers Generally.

§ 10-461. How notices, etc., served.

Notices shall be in writing and notices and other papers may be served on
the party or his attorney in the manner prescribed in §§ 10-462, 10-463 and
10-464 when not otherwise provided.

1942 Code § 443; 1932 Code § 443; Civ. P. '22 § 760; Civ. P. '12 § 446; Civ. P. '02 § 408;
1870 (14) 423.

A notice by telephone is verbal and in- Applied in Walters v. Laurens Cotton
sufficient under this section. In re Shier's Mills, 53 S. C. 155, 31 S. E. 1.

Estate. 35 S. C. 417, 14 S. E. 931. Stated in Allen v. Cooley, 53 S. C. 414.

So also an oral notice of appeal is in- 31 S. E. 634.

effective. Barnwell v. Marion, 56 S. C. 54, Cited in Mitchell v. Bates, 57 S. C. 44,

33 S. E. 719. See also, Abney v. Cole, 30 35 S. E. 420.

S. C. 607, 10 S. E. 390.

§ 10-462. Personal service or service by delivery.

The service may be personal or by delivery to the party or attorney on

whom the service is required to be made or it may be as follows :

(1) If upon an attorney it may be made during his absence from his office

by leaving it with the clerk therein or with a person having charge thereof or,

when there is no person in the office, (a) by leaving it between the hours

of six in the morning and nine in the evening, in a conspicuous place in the

office or (b) if it be not open so as to admit of such service, then by leav-

ing it at the attorney's residence with some person of suitable age and dis-

cretion ; or

(2) If upon a party it may be made by leaving the paper at his residence

between the hours of six in the morning and nine in the evening with some
person of suitable age and discretion.

1942 Code §444; 1932 Cole §444; Civ. P. '22 §761; Civ. P. '12 §447; Civ. P. '02 §409;
1870 (14) §424.

663



§ 10-463 Code of Laws of South Carolina § 10-465

Leaving notice with wife at residence is

sufficient.—Service of notice by leaving
copies of papers with the wife of a party,

at his place of residence, in his absence, is

sufficient. Allen v. Cooley, 53 S. C. 77, 414,

30 S. E. 721, 31 S. E. 634.

But notice by leaving copy under door
of attorney's locked office is insufficient.—

•

An attempted service of notices of issues

for jury by putting copies under door of
attorney's office, when office was locked,
was insufficient. Burn v. Nock, 159 S. C.
43S, 157 S. E. 623.

Stated in Walters v. Laurens Cotton
Mills, 53 S. C. 155, 31 S. E. 1.

Cited in State v. Sullivan 127 S. C. 186,

121 S. E. 47.

§10-463. Service by mail.

Service by mail may be made where there is a regular communication by
mail.

1942 Code § 445; 1932 Code § 445; Civ. P. '22 § 762; Civ. P. '12 § 448; Civ. P. '02 § 410;
1870 (14) § 425; 1925 (34) 17.

Service by mailing on the last day is

sufficient. Walters v. Laurens Cotton
Mills, 53 S. C. 155, 31 S. E. 1.

And when last day falls on Sunday
service on day following is sufficient.—De-
positing in the post office on the day after

the last day prescribed for service is a good
and legal service where such last day falls

on Sunday. Royal Exchange Assurance v.

Bennettsville & C. R. Co., 95 S. C. 375, 79

S. E. 104.

But service by written acceptance is not
converted into "service by mail" merely
because transmitted by mail.—Service by
written acceptance or acknowledgment is

not converted into "service by mail," with-
in this section and the two following sec-

tions, merely because the paper served was
transmitted by mail. Priester v. Priester,

131 S. C. 284, 127 S. E. 18.

Notice of intent to appeal from decree
given more than ten days after acceptance
of service of notice of filing of decree is not,

under this section and the two following
sections, served within the time required
by law, though the notice was transmitted
by mail. Priester v. Priester, 131 S. C.

284, 127 S. E. 18.

As to service of notice of appeal on mag-
istrate, see Wright v. Southern Ry. 74 S.

C. 27, 54 S. E. 211.

Cited in State v. Johnson, 77 S. C. 252, 57

S. E. 846.

§ 10-464. How service by mail made.

In case of service by mail the paper must be deposited in the post office ad-

dressed to the person on whom it is to be served at his place of residence and

the postage paid.

1942 Code § 446; 1932 Code § 446; Civ. P. '22 § 763; Civ. P. '12 § 449; Civ. P. '02 § 411;

1870 (14) § 426.

Cross reference.—See § 10-463 and notes
thereto.

Service on non-resident by leaving copy
with him in foreign state is sufficient.—

A

rule to show cause is properly served on
a nonresident by leaving the copy with him
in a foreign state. State v. Johnson, 77

S. C. 252, 57 S. E. 846.

So also is notice deposited in post office

at one o'clock of tenth day.—Where a no-

tice with postage paid was deposited in the

post office, directed to the attorney of re-

spondents at one o'clock on the tenth day
after the rising of the circuit court, but did

not reach such attorney until the eleventh

day, it constituted a sufficient notice.

Walters v. Laurens Cotton Mills, 53 S. C.

155, 31 S. E. 1.

§ 10-465. Double time allowed when service by mail.

When the service is by mail double the time required in cases of personal

service shall be given.

1942 Code § 447; 1932 Code § 447; Civ. P. '22 § 764; Civ. P. '12 § 450; Civ. P. U
1870 (14) § 427.

664

§ 412



§ 10-466 Civil Remedies and Procedure § 10-469

Cross reference.—See § 10-463 and notes erly stamped and addressed. Sullivan v.

thereto. Speights, 12 S. C. 561.

This provision is intended for the benefit Time for service of exceptions not ex-

of the party upon whom the service is tended when sent by mail.—The time for

made and not for the party making the service of exceptions upon the judge, after

service. Sullivan v. Speights, 12 S. C. 561. rising of the court, is not extended when
And the service is complete when the sent by mail. Sullivan v. Speights, 12 S. C.

paper is deposited in the post office prop- 561.

§ 10-466. Notice of motion, etc., when personally served.

Notice of a motion or other proceeding before a court or judge, when per-

sonally served, shall be given at least four days before the time appointed

therefor.

1942 Code § 448; 1932 Code § 448; Civ. P. '22 § 765; Civ. P. '12 § 451; Civ. P. '02 § 413;

1870 (14) § 428.

Order to enjoin decree for sale of mort- Proper notice not given where venue is

gaged premises requires prescribed notice. changed to a place other than that stated

—An order to enjoin a decree for the sale in notice.— It is error to change venue un-
of mortgaged premises cannot be made der § 10-310 to a place of trial other than
without four days' notice. Rice v. Mahaf- that stated in the notice of motion, for

fey, 9 S. C. 281. proper notice is not given to the party

So also does a motion requiring security whose rights are thus affected and would
for costs.—Dulany v. Elford and Dargan, deprive him of his dav in court. Coogler
22 S. C. 304. v. California Insurance Co., 192 S. C. 54,

As to notice of motion for change of 5 S. E. (2d) 459.

venue, see Willoughbv v. Northeastern Ry.
Co., 46 S. C. 317, 24" S. E. 308.

§ 10-467. When papers need not be served on defendant.

When a defendant shall not have demurred or answered, service of notice

or papers in the ordinary proceedings in an action need not be made upon

him unless he be imprisoned for want of bail but shall be made upon him

or his attorney if notice of appearance in the action has been given.

1942 Code § 449; 1932 Code § 449; Civ. P. '22 § 766; Civ. P. '12 452; Civ. P. '02 § 414;

1870 (14) § 429.

Application for a certificate that the a defaulting defendant is not entitled to

notes sued on are for purchase money of a notice thereof. Odom v. Burch, 52 S. C.

homestead is an ordinary proceeding, and 305, 29 S. E. 726.

§ 10-468. Service of papers when parties reside out of State.

When a plaintiff or a defendant who has demurred or answered or gives

notice of appearance resides out of the State and has no attorney in the

action the service may be made by mail, if his residence be known ; if not

known, service may be made on the clerk for the party.

1942 Code § 450; 1932 Code § 450; Civ. P. '22 § 767; Civ. P. '12 § 453; Civ. P. '02 § 415;

1870 (14) § 430.

Cross reference.—As to service on judg-

ment creditors, see §§ 10-1564 to 10-1567.

§10-469. Service on attorney.

When a party shall have an attorney in the action the service of papers

shall be made upon the attorney instead of the party.

1942 Code § 452; 1932 Code § 452; Civ. P. '22 § 769; Civ. P. '12 § 455; Civ. P. '02 § 417;

1870 (14) § 432.
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Section applies only after the action has the commencement of the action, should be
been commenced. Duncan, Malonv S: Co. made on the attorneys. Kolb v. Jones, 62

v. Brown, IS S. C. 414; Anderson v. An- S. C. 193. 40 S. E. 168.

derson, 198 S. C. 412, 18 S. E. (2d) 9. But notice to set aside an execution

Section 7-202 should be construed in con- should be served on the parties; service

nection with this section. Anderson v. An- upon the attorney who renewed the execu-
derson, 198 S. C. 412, IS S. E. (2d) 9. tion is not sufficient. Duncan, Malony &
Thus, service of notice of a survey, after Co. v. Brown, 15 S. C. 414.

§ 10-470. Summons and pleadings to be filed.

The summons and the several pleadings in an action shall be filed with the

clerk within ten days after the service thereof respectively, or the adverse

party, on proof of the omission, shall be entitled without notice to an order

from a judge that the same be filed within a time to be specified in the order

or be deemed abandoned.

1942 Code § 451; 1932 Code § 451; Civ. P. '22 § 768; Civ. P. '12 § 454; Civ. P. '02 § 416;

1870 (14) § 431.

This section recognizes the distinction Cited in dissenting opinion in Key v.

betv.e;n the summons and the pleadings, Carolina & N. W. Ry. Co., 165 S. C. 43, 162

the latter of which—pleadings—embraces S. E. 582.

the complaint. Royal Exchange Assurance
v. Bennettsville & C. R. Co., 95 S. C. 375,

79 S. E. 104.

§ 10-471. Service of process on Sunday.

No civil process, except in attachment proceedings, shall be served on

Sunday.

1942 Code § 3523; 1932 Code § 3523: Civ. C. '22 § 2066; Civ. C. '12 § 1173; Civ. C. '02

§848; G. S. 663; R. S. 728; 1931 (37) 78.

Cross reference.—As to attachment in not, 143 S. C. 283, 141 S. E. 454: Eason v.

libel and slander against nonresidents or VVitcofskey, 29 S. C. 239, 7 S. E. 291.

foreign corporations, see § 10-902. Stated in Justus v. Universal Credit Co.,

Applied in Charleston Oil Co. v. Poul- 189 S. C. 487, 1 S. E. (2d) 508.

§ 10-472. No costs for service in certain cases.

No costs shall be taxed to any person for the service of any summons, com-
plaint, answer, demurrer, subpoena or other legal process issuing out of a

court of common pleas or court of probate not made by the sheriff of the county

in which process is served or one of his legally constituted deputies.

1942 Code § 433; 1932 Code § 433; Civ. P. '22 § 389; Civ. P. '12 § 183; Civ. P. '02 § 154;

1870 (14) 156: 1874 (15) 640.

§ 10-473. Chapter not applicable in contempt proceedings.

The provisions of this article, other than those of §§ 10-471 and 10-472.

shall not apply to the service of a summons or other process or of any paper

to bring a part}' into contempt.

1942 Code § 453; 1932 Code § 453; Civ. P. '22 § 770; Civ. P. '12 § 456; Civ. P. '02 § 418;

1870 (14) § 433.

It cannot be soundly said that a notice Service of complaint by mail.—Under
of appeal is a process within the meaning this section a complaint that can be served
of this section. Anderson v. Anderson, 198 by mail, as "process" is a writ, summons,
S. C. 412, IS S. E. (2d) 9. or order issued in a judicial proceeding to

666



§ 10-501 Civil Remedies and Procedure § 10-501

acquire jurisdiction of a person or his prop- Stated in State v. Sullivan, 127 S. C. 186,

erty, to expedite the cause or enforce the 121 S. E. 47.

judgment. Royal Exchange Assurance v.

Bennettsville & C. R. Co., 95 S. E. 375, 79
S. E. 104.

CHAPTER 6.

Notice of Lis Pendens.

Sec. Sec.

10-501. When filed. 10-504. Cancellation of notice.

10-502. When pendency constructive notice; 10-505. Limitation of effect of notice; re-

effect, filing.

10-503. Service required.

§ 10-501. When filed.

In an action affecting the title to real property the plaintiff (1) not more
than twenty days before filing the complaint or at any time afterwards or

(2) whenever a warrant of attachment under §§ 10-901 to 10-956 shall be

issued or at any time afterwards or a defendant when he sets up an affirmative

cause of action in his answer and demands substantive relief, at the time of

filing his answer or at any time afterwards if the same be intended to affect

real estate, may file with the clerk of each county in which the property is situ-

ated a notice of the pendency of the action, containing the names of the

parties, the object of the action and the description of the property in that

county affected thereby. If the action be for the foreclosure of a mortgage

such notice must be filed twenty days before judgment and must contain

the date of the mortgage, the parties thereto and the time and place of re-

cording the same.

1942 Code § 432; 1932 Code § 432: Civ. P. '22 § 388; Civ. P. '12 § 182; Civ. P. '02

§ 153; 1870 (14) § 155; 1930 (36) 1218; 1931 (37) 241; 1937 (40) 335.

Filing of lis pendens is ineffective except having actual notice of the facts as well as

when action affects real estate.—The filing constructive notice of the mortgage, by due
of a lis pendens against the property of a filing of lis pendens twenty days before

defendant in an ordinary actior on a money judgment, under this section, took a deed
demand, which in no way affects the title to the land from a prior owner, on the day
to real estate, is ineffective for any pur- of foreclosure sale to plaintiffs, she was by
pose, since this section authorizes the filing the terms of this section, bound by the

of lis pendens only when the action affects judgment of foreclosure. McNair v. Alex,

real estate. Armstrong v. Carwile, 56 S. C. 105 S. C. 445, 90 S. E. 23.

463, 35 S. E. 196. As notice of lis pendens constitutes no-
And it is not as indispensable a pre- tice of lien to purchaser of land affected

requisite to a judgment in partition as for thereby.—The effect of this section seems
one in foreclosure.—This section does not to be that, after the notice of lis pendens
make the filing of the lis pendens an in- is filed, anyone who purchases the land
dispensable prerequisite to a judgment in affected by such lis pendens shall be treat-

partition as it does for a judgment in fore- ed as one who had notice of the lien of

closure. Ex parte Johnson, 147 S. C. 259, a mortgage. Baum v. Trantham, 45 S. C.

145 S. E. 113. 291, 23 S. E. 54.

And one taking deed to land with notice Thus, where there were two judgment
of mortgage is bound by judgment of fore- liens on land, one senior and the other

closure.—Where the vife of the mortgagor. junior to plaintiffs' mortgage, and execu-
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tion under the junior judgment was levied

on the land, and on the day following the

levy plaintiffs commenced a foreclosure,

making the execution creditors parties, and
at the same time filed a lis pendens, and
the land was afterwards sold under the said

execution, and purchased by a third party,

who was thereupon made a party to the

foreclosure suit, said purchaser, having
been affected with notice of the lis pendens,
could not, by claiming under the senior

judgment, divest the lien of said mortgage.
Baum v. Trantham, 45 S. C. 291, 23 S. E.

54.

So that after lis pendens a renter of mort-
gaged property is not entitled to crop.

—

Where a foreclosure is commenced and lis

pendens filed, a subsequent renter of the

mortgaged property is not entitled to a

crop planted by him, and standing on the

land on the dav of sale. Tittle v. Kennedy,
71 S. C. 1, 50 S. E. 544.

One renting property from mortgagor
after lis pendens was filed in suit to fore-

close was bound by filing of lis pendens.
Pipkin v. Fletcher, 165 S. C. 98, 162 S. E.

774.

But sale under execution before lis pen-
dens gives good title to purchaser.—Sale

of land under execution levied before lis

pendens is filed in action to foreclose mort-
gage on said land, gives good title to the

purchaser; and he has the right as a proper
party, by petition in the action, to contest

the mortgage. Ex parte Mobley, 19 S. C.

337.

And deed recorded before filing of lis

pendens is not affected thereby.—A pur-

chaser whose deed is recorded before filing

of lis pendens is not affected thereby.

Greenwood, etc., Ass'n v. Childs, 67 S. C.

251, 45 S. E. 167.

But one may not rely upon purchase or
incumbrance made after filing of lis pen-
dens. Pipkin v. Fletcher, 165 S. C. 98, 162

S. E. 774.

As only subsequent purchasers or encum-
brancers are protected by failure to file the
notice.—So that one who is neither a sub-
sequent purchaser nor encumbrancer is not
protected by failure to file notice of lis

pendens. Vance v. Weslev, 85 F. 157;

Wesley v. Tindal, 81 F. 612."

In the absence of notice of a judgment.
—A judgment is notice to one acquiring

possession after entry of judgment, al-

though no notice of lis pendens was filed.

Wesley v. Tindal. 81 F. 612.

Under the terms of this section the hold-
er of a conveyance recorded subsequently
to a mortgage is bound by the foreclosure

proceedings. Duke Power Co. v. Rutland,
60 F. (2d) 194.

Defendant not being a party in a suit, nor
having actual knowledge of it, and the lis

pendens not being filed until after he had
purchased the property and went into pos-
session, he was not bound by the judgment
in the suit. Walker v. Williams, 212 S. C.

32, 46 S. E. (2d) 249.

Applied in First National Bank of Hollv
Hill v. Hair, 200 S. C. 36, 20 S. E. (2d)

219.

Cited in Bush v. Aldrich, 110 S. C. 491,

96 S. E. 922; Dickerson v. Oliphant, 160

S. C. 288, 158 S. E. 546.

§ 10-502. When pendency constructive notice; effect.

From the time of filing only the pendency of the action shall be con-

structive notice to a purchaser or encumbrancer of the property affected

thereby, and every person whose conveyance or encumbrance is subsequently

executed or subsequently recorded shall be deemed a subsequent purchaser

or encumbrancer and shall be bound by all proceedings taken after the

filing of such notice to the same extent as if he were made a party to the

action. For the purposes of this section, an action shall be deemed to be

pending from the time of filing such notice.

1942 Code § 432; 1932 Code § 432; Civ. P. '22 § 388; Civ. P. '12 § 182; Civ. P. '02

§ 153; 1870 (14) § 155; 1930 (36) 1218; 1931 (37) 241; 1937 (40) 335.

Cross reference.—For cases dealing with
notice of lis pendens, see note to § 10-501.

§ 10-503. Service required.

Such notice shall be of no avail unless it shall be followed by the first

publication of the summons or an order therefor or by the personal service

thereof on a defendant within sixty days after such filing.

668



§ 10-504 Civil Remedies and Procedure § 10-505

1942 Code § 432; 1932 Code § 432; Civ. P. '22 § 388; Civ. P. '12 § 182; Civ. P. '02

§ 153; 1870 (14) § 155; 1930 (36) 1218; 1931 (37) 241; 1937 (40) 335.

Cross reference.—For cases dealing with
notice of lis pendens, see note to § 10-501.

§10-504. Cancellation of notice.

The court in which the action was commenced may, in its discretion at any

time after the action shall be settled, discontinued or abated, as is provided

in § 10-218, on application of any person aggrieved and on good cause shown
and on such notice as shall be directed or approved by the court, order the

notice authorized by this chapter to be cancelled of record by the clerk of

any county in whose office the same may have been filed or recorded. Such can-

cellation shall be made by an endorsement to that effect on the margin

of the record which shall refer to the order and for which the clerk shall be

entitled to a fee of twenty-five cents.

1942 Code § 432; 1932 Code § 432; Civ. P. '22 § 388; Civ. P. '12 § 182; Civ. P. '02

§ 153; 1870 (14) § 155; 1930 (36) 1218; 1931 (37) 241; 1937 (40) 335.

Cross reference.—For cases dealing with
notice of lis pendens, see note to § 10-501.

§ 10-505. Limitation of effect of notice; refiling.

When the summons is published or served as above provided the notice

of the pendency of the action shall constitute notice for only five years from

the date of the filing of such notice and, in order to provide constructive notice

to a purchaser or encumbrancer of the property affected thereby after such

five year period or any such period after a refiling, the notice shall be refiled

within five years from the date of filing in the first instance and within five

years from the date of any such refiling. In the event any such notice be re-

filed it shall be entered in the book provided therefor as required for the

original entry, and the clerk shall note upon the record of the filing that it is

a refiling of such notice and shall also note thereupon the date of the first

entry and the book and page at which the same is filed.

1942 Code § 432; 1932 Code § 432; Civ. P. '22 § 388; Civ. P. '12 § 182; Civ. P. '02

§ 153; 1870 (14) § 155; 1930 (36) 1218; 1931 (37) 241; 1937 (40) 335.

Cross reference.—For cases dealing with

notice of lis pendens, see note to § 10-501.
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Article 1.

General Provisions.

CHAPTER 7.

Pleadings.

Sec.

10-650.

Sec.

10-601. Forms of pleading1

.

10-602. Pleadings to be liberally construed.

10-603. Pleadings to be subscribed; when
to be verified.

10-604. How and by whom verification

made.
10-605. When verification unnecessary.
10-606. Irrelevant, redundant and indefinite

matter.

10-607. Suing party by fictitious name.
10-608. When allegation deemed true.

10-609. When court may permit filing after

time expired.

10-610. Supplemental complaint, answer and
reply.

Article 2.

Complaint or Notice.

10-631. Complaint.
10-632. What complaint to contain.

10-633. Complaint need not be served with

summons.
10-634. When notice served in lieu of copy

of complaint.

Article 3.

Demurrer or Answer.

10-641. Defendant to demur or answer with-

in twenty days.

10-642. When the defendant may demur.
10-643. What demurrer to specify.

10-644. Pleading after demurrer.
10-645. Objection not appearing in com-

plaint.

10-646. Statute of limitations raised only by
answer.

10-647. When objection waived.
10-648. Reliance on jurisdictional objection;

effect of subsequent pleading.

10-649. Notice of reliance on jurisdictional

objection.

Who may give notice.

10-651. Mode of objection prescribed not
exclusive.

10-652. What answer to contain.

10-653. Defendant may demur and answer.
10-654. Sham and irrelevant defenses to be

stricken out.

Article 4.

Subsequent Pleadings.

10-661. Reply and demurrer to answer.
10-662. Motion for judgment upon answer.
10-663. Demurrer to reply.

Article 5.

Pleadings in Certain Particular Cases.

10-671. How to state an account; ordering
further account.

10-672. How judgment pleaded.

10-673. How conditions precedent pleaded.

10-674. Pleading on instrument for pay-
ment of money.

10-675. How private statutes pleaded.

10-676. Pleading libel and slander.

10-677. Answer in such cases.

10-678. Pleading when exemplary, etc., dam-
ages asked.

10-679. Pleading when two or more acts of

negligence, etc., alleged.

10-680. Answers in actions to recover prop-
erty distrained for doing damage.

Article 6.

Amendments and Variances,

of course and after10-691. Amendments
demurrer.

10-692. Amendments by the court.

10-693. Material variances.

10-694. Immaterial variances.

10-695. What not to be deemed a variance.

10-696. How to proceed if complaint be
amended.

Article 1.

General Provisions.

§10-601. Forms of pleading.

There shall be no other forms of pleading- in civil actions in courts of record

in this State and no other rules by which the sufficiency of the pleadings

is to be determined than those prescribed by this Code.

1942 Code § 454; 1932 Code § 454; Civ. P. '22 § 397; Civ. P. '12 § 190; Civ. P. '02

§ 161; 1870 (14) § 163.
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Section intended to abolish petition for

rehearing and bill of review.—It was the

intention of Const. 1868, art. 5, § 3, pro-

viding that the General Assembly shall

provide for abolishing the distinct forms
of action and for a committee on revision,

and the intention of the legislature by this

section to abolish proceedings by petition

for rehearing and by bill of review. New
York Life Ins. Co. v. Moblev, 90 S. C. 552,

73 S. E. 1032; Ex parte Bank, 56 S. C. 12,

33 S. E. 781.

And to substitute therefor the remedy
provided by § 10-1213, providing for the

opening and vacating of a judgment for

fraud, inadvertence, or excusable neglect on
motion in the court rendering the judg-

ment. Ex parte Bank, 56 S. C. 12. 33 S.

E. 781; New York Life Ins. Co. v. Mobley,
90 S. C. 552, 73 S. E. 1032.

But substantial characteristics of plead-

ings are still retained.— It was intended
by this section to change materially the

nature and effect of pleading, but not to

abolish the substantial characteristics of

the several pleadings that are retained

either in name or by their equivalents un-

der other names. Mobley v. Cureton, 6

S. C. 49.

Applied in Fishburne v. Minott, 72 S. C.

567, 52 S. E. 648; Palmetto Bank & Trust
Co. v. McCown-Clark Co., 143 S. C. 98,

141 S. E. 155.

Quoted in Warren v. Lagrone, 12 S. C.

45.

Cited in Ex parte Ware Furniture Co.,

49 S. C. 20, 27 S. E. 9.

§ 10-602. Pleadings to be liberally construed.

In the construction of a pleading for the purpose of determining its effect

its allegations shall be liberally construed with a view to substantial justice

between the parties.

1942 Code § 477; 1932 Code § 477; Civ. P. '22 § 420; Civ. P. '12 § 209; Civ. P. '02

§ 180; 1870 (14) § 182.

This section is mandatory. Athanas v.

City of Spartanburg, 196 S. C. 19, 12 S. E.

(2d) 39.

And pleadings are to be liberally con-

strued in favor of the pleader. Mullikin

v. Southern Bleacherv & Print Works, 184

S. C. 449, 192 S. E. 665.

It is fundamental that pleadings must
be liberallv construed in favor of the plead-

er. Connor v. Williams, 187 S. C 119, 197

S. E. 211.

Regardless of the denomination of a

pleading.—This section enjoins the liberal

construction of a pleading in favor of the

pleader, regardless of what form of action

or plea he denominates it. Palmetto Com-
press & Warehouse Co. v. Citizens & South-

ern Nat. Bank, 200 S. C. 20, 20 S. E. (2d)

232.

The common-law rule being thus dis-

placed.—The common-law rule that the

pleading must be construed strongly against

the pleader is expressly forbidden by this

section. Childers v. Verner. and Stribling,

12 S. C. 1.

This section displaced the contrary rule

of the common law that a pleading should

be construed strongly against the pleader.

Cooper v. Baxley, 194 S. C. 270, 9 S. E.

(2d) 721.

When a fact is pleaded, whatever infer-

ences of law or conclusions of fact may
properly arise from it are to be regarded

as embraced in such averment. Mullikin

v. Southern Bleachery & Print Works, 184

S. C. 449, 192 S. E. 665.

But this section does not admit allega-

tions of fact in the alternative.—Iseman
v. McMillan, 36 S. C. 27, 15 S. E. 336.

Doubtful pleadings determined by sub-

stance of allegations.— In doubtful cases of

pleadings as to what action is being brought
the question must be determined by the

substance of the allegations, and such other

facts and circumstances as may throw light

upon the intention; every reasonable in-

tendment being indulged in favor of that

conclusion which will result in doing sub-

stantial justice between the parties. Pal-

metto Compress & Warehouse Co. v. Citi-

zens & Southern Nat. Bank, 200 S. C. 20,

20 S. E. (2d) 232.

Thus, complaint containing any cause of

action not dismissed.— If a complaint, how-
ever miscalled, contains allegations which,

when construed liberally, entitle plaintiff to

relief by stating any cause of action, it

will not be dismissed. Cooper v. Baxley,

194 S. C. 270, 9 S. E. (2d) 721.

And counterclaim will be presumed to

be on contract instead of tort.—Where it

is a doubtful question whether a counter-

claim in action on a contract is on con-
tract or tort, it will under this section be
presumed to that the counterclaim was one
on contract instead of tort, and all reason-
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able intendments will be given to that con-
struction, where otherwise the counterclaim

could not be sustained. Farmers' Union
Mercantile Co. v. Anderson, 10S S. C. 66,

93 S. E. 422.

To determine whether the action brought
is ex delicto or ex contractu, the pleadings

should be liberally construed in favor of

the pleader, so that substantive rights may
not be defeated by technical rules. Lorick
v. Palmetto Nat. Bank, 76 S. C. 500, 57

S. E. 527; Citizens' Nat. Bank v. Hawkins,
140 S. C. 43, 138 S. E. 541; Wallace v.

Lark, 12 S. C. 576; Dowie and Moise v.

Joyner, 25 S. C. 123; Park v. Brooks, 38

S. C. 300, 17 S. E. 22; Jerkowski v. Marco,
56 S. C. 241, 34 S. E. 386; Mason v. Car-

ter, 8 S. C. 103; Harle v. Morgan, 29 S. C.

258, 7 S. E. 487; Temple v. Montgomery,
157 S. C. 85, 153 S. E. 640; Montgomery
v. Conway Lumber Co.. 171 S. C. 483, 172

S. E. 620; Mullikin v. Southern Bleacherv

& Print Works, 184 S. C. 449. 192 S. E.

665: Athanas v. Spartanburg, 196 S. C. 19,

12 S. E. (2d) 39.

Under this section a complaint attacked

by a demurrer must be liberally construed.

Cline v. Southern Ry., 110 S. C. 534, 96

S. E. 532.

And counterclaim involving contract to

convey lands held not demurrable under
statute of frauds for failure to allege con-

tract was written, writing being presumed.
Spratt Building & Loan Ass'n v. Roper,
160 S. C. 240, 158 S. E. 495.

But pleading may involve substance and
not form.—A complaint which first de-

mands judgment for a certain amount, the
estate of the deceased being insufficient to

pay the debts of the plaintiff and other
creditors, and, second, that land of deceased
be sold and the proceeds applied to the

payment of costs of administration and
debts of the estate, etc., wherein the com-
plaint itself has no allegation that the es-

tate is indebted to any person other than
plaintiff, nor that suit was for the benefit

of all creditors, nor pleading for other cred-

itors to come in, cannot be liberally con-
strued under this section to state a cause
of action for a creditor's bill. Pleading is

not always form, but often substance, as it

is in the instant case. Therefore, the de-
murrer should have been sustained. Hand
v. Kelly. 102 S. C. 151, 86 S. E. 382.

Applied in Montgomery v. Conwav Lum-
ber Co., 171 S. C. 483. 172 S. E. 620; Har-
rison v. Moragne, 202 S. C. 491, 25 S. E.
(2d

-

) 742; Binnicker v. Adden, 204 S. C.

487, 30 S. E. (2d) 142; Searson v. Webb,
208 S. C. 453, 38 S. E. (2d) 654.

Stated in Nat. Loan, etc.. Bank v. Argo
Development Co., 141 S. C. 72, 139 S. E.
183.

Cited in Buist v. Fitzsimons, 44 S. C.

130, 21 S. E. 610; Gist v. Western Union
Tel. Co., 45 S. C. 344, 23 S. E. 143; Grant
v. Poyas, 62 S. C. 426, 40 S. E. 891; Mc-
Crae v. Spires. 121 S. C. 147, 113 S. E. 583;

Bussey v. Charleston, etc., Rv., 75 S. C.

116, 55 S. E. 163; Hagood v. Blythe, 38 F.

76; Dominion Nat. Bank v. Olvmpia Cot-

ton Mills, 128 F. 181; Howell v. Littlefield,

211 S. C. 462, 46 S. E. (2d) 47.

§ 10-603. Pleadings to be subscribed ; when to be verified.

Every pleading in a court of record must be subscribed by the party or his

attorney. When any pleading is verified every subsequent pleading, except

a demurrer, must be verified also.

1942 Code ? 474; 1932 Code § 474; Civ. P. '22 § 417; Civ. P. '12 § 206; Civ. P. '02

§ 177; 1870 (14) § 179.

Defendant must return verified answer
if complaint verified.—Where the com-
plaint is verified, defendant must, under the

provisions of this section, return a verified

answer. Southern Cotton Oil Co. v. Light-

sey. 100 S. C. 41, 84 S. E. 301.

Petition for removal may not require

verification.—Where complaint is not veri-

fied, petition for removal of part of con-

troversy to Federal court need not be veri-

fied. Harley v. Home Ins. Co., 125 F. 792.

Verified return to order to show cause

accepted as true unless contradicted by
evidence. State v. Farnum, 73 S. C. 193,

53 S. E. 85.

Cited in Hecht v. Friesleben, 28 S. C.

181, 5 S. E. 475; Reeder v. Workman, 37

S. C. 413. 16 S. E. 187; Robinson v. Gregg,

57 F. 186; McMaster v. Chevrolet, 3 F.

(2d) 469.

§ 10-604. How and by whom verification made.

The verification must be to the effect that the same is true to the knowledge

of the person making it except as to those matters stated on information and
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belief and, as to those matters, that he believes them to be true. It must
be by the affidavit of the party or, if there be several parties united in in-

terest and pleading together, by one at least of such parties acquainted with

the facts, if such party be within the county where the attorney resides

and capable of making the affidavit. The affidavit may also be made by
the agent or attorney, if the action or defense be founded upon a written

instrument for the payment of money only and such instrument be in the

possession of the agent or attorney, or if all the material allegations of the

pleading be within the personal knowledge of the agent or attorney. When
the pleading is verified by any other person than the party, he shall set forth

in the affidavit his knowledge or the grounds of his belief on the subject and
the reasons why it is not made by the party. When a corporation is a party

the verification may be made by any officer or any agent thereof. When
the State or any officer thereof in its behalf is a party the verification may
be made by any person acquainted with the facts.

1942 Code § 475; 1932 Code § 475; Civ. P. '22 § 418; Civ. P. '12 § 207; Civ. P. '02

§ 178; 1870 (14) § 180; 1929 (36) 102.

Cross reference.—For provision that offi-

cer in armed forces or in merchant marine
may take affidavit or verification, see

§ 44-475.

A party to a suit may always verify his

own pleadings.—This section does not re-

strict a party to a suit in verifying his own
pleadings, but merely provides that he must
verify, leaving unaffected the general prin-

ciple that a party may always verify his

own pleadings. Holmes v. Moore, 63 S. C.

182, 41 S. E. 90.

But it must be shown which allegations

are made on knowledge and which on in-

formation and belief.—Where the allega-

tions of the complaint imply that they are

all made on plaintiff's knowledge, while
the verification shows that some of them
are made on information and belief, such
verification must also show which allega-

tions are made on knowledge, and which
on information and belief. Burmester v.

Moseley, 33 S. C. 251, 11 S. E. 786; Caro-
lina Agency Co. v. Garlington, 85 S. C.

114. 67 S. E. 225.

In order to be understood by the other
party.—When a plaintiff desires to make
an allegation which is based upon his own
knowledge, a simple statement of such fact

is sufficient, but when he desires to allege

a fact upon information and belief, then he
should state that he is informed and be-

lieves that such fact is true. Then, when
the complaint is verified, it will be under-
stood by the other party which allegations

are sworn to upon knowledge, and which
upon information and belief. Hecht v.

Friesleben, 28 S. C. 181, 5 S. E. 475; Bur-
mester v. Moseley, 33 S. C. 251, 11 S. E. i
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786; Addison v. Sujette, 51 S. C. 305, 28

S. E. 948.

Verification defective in substance where
not made on knowledge of party.—A veri-

fication is defective in substance where it

does not expressly appear, either by the

verification or by the pleading verified, that

every material averment or denial, except
such as relate to matters expressly averred
or denied according to or for want of in-

formation and belief, is made according to

the knowledge of the party. Smalls v.

Wilder, 6 S. C. 402.

Where verification is made by another
than the party, it must set forth his knowl-
edge or the grounds of his belief with suf-

ficient clearness. Hecht v. Friesleben, 28

S. C. 181, 5 S. E. 475; Burmester v. Mose-
ley, 33 S. C. 251, 11 S. E. 786; Addison v.

Sujette, 51 S. C. 305, 28 S. E. 948.

But an answer verified on the affiant's

own knowledge is sufficient.—An answer,
verified by a statement that its contents

are true on the affiant's own knowledge,
except as to those matters therein stated

to be on information and belief, and as to

those that he believes them to be true, is

sufficient, though the answer contains no al-

legations on information and belief. Lock-
wood v. MacLean, 90 S. C. 302, 73 S. E.

190.

When matters are pleaded upon knowl-
edge, it is unnecessary to add the words
"on information and belief." Smalls v.

Wilder, 6 S. C. 402.

And where verification is upon informa-
tion and belief, it is unnecessary to state

that it is upon knowledge. Smalls v. Wild-
er, 6 S. C. 402.
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Verification of corporation need not be

by any particular officer.—This section does

not limit the verification to any particular

officer of a corporation. Southern Cotton

Oil Co. v. Lightsey, 100 S. C. 41, 84 S. E.

301.

For example, where in an action by a

corporation the complaint was verified by
the assistant district manager, who deposed
that it was true of his own knowledge, the

verification was sufficient. Southern Cot-
ton Oil Co. v. Lightsey, 100 S. C. 41, 84

S. E. 301.

But the verification of a complaint by
an employee, clerk, agent, or local man-
ager is insufficient. Palmetto Guano Corp.

v. Green, 138 S. C. 106, 136 S. E. 132.

An attorney can verify a complaint only

in two cases.—There are only two cases

in which an attorney may, in the absence
of the party from the county, verify a

complaint under this section. Hecht v.

Friesleben, 28 S. C. 181, 5 S. E. 475.

Where the action is founded upon a

written instrument for the payment of

money only, and such instrument is in

the possession of the attorney, he may veri-

fy the complaint. Hecht v. Friesleben, 28

S. C. 181. 5 S. E. 475.

Under this section a complaint in a suit

on a check and promissory notes is suffi-

ciently verified where the verification is

by the attorney, setting out his knowledge
and belief, and showing the action to be
on written instruments in his possession

for the payment of money only, and it is

not necessary to state the reason why the

verification was not made by plaintiff in

totidem verbis. Boykins Buggy Co. v.

Lightsey. 102 S. C. 283, 86 S. E. 639.

And where all the material allegations

of the complaint are within the personal

knowledge of the attorney.—Hecht v. Fries-

leben, 28 S. C. 181, 5 S. E. 475; Palmetto
Guano Corp. v. Green, 138 S. C. 106, 136

S. E. 132.

But an attorney cannot verify a com-
plaint on an open account.—Under this

section an attorney cannot verify a com-
plaint to recover on an open account,
though the account was in his possession
and verified by an officer of the plaintiff

corporation, and his affidavit stated gen-
erally that defendant had admitted to him
the account, but failed to set forth the

words used or how the admissions were
made. Bray Clothing Co. v. Shealy, 53

S. C. 12, 30 S. E. 620.

In action on notes and an open account,

verification of compbint by the agent of

plaintiff, stating that he was the manager
of his business, that the notes were in his

possession until delivered to the attorneys
in the suit, and that the allegations as to

the account were true, within his personal
knowledge, is a sufficient verification un-
der this section. Carolina Grocery Co. v.

Moore, 63 S. C. 184. 41 S. E. 88.

In some cases the verification of an an-
swer may be omitted.—Where, in an ac-

tion for alleged misappropriation of the

proceeds of certain stock, defendant filed

an unverified answer within the time re-

quired and an affidavit of his counsel, stat-

ing that the verification was omitted be-

cause an admission of the allegations of

the complaint would subject defendant to

a prosecution for a felony, and because
defendant would be privileged from tes-

tifying as to the truth of certain matters
embraced in the complaint, the answer was
sufficient to save a default. Lockwood v.

MacLean, 90 S. C. 302, 73 S. E. 190.

Applied in Southern Cotton Oil Co. v.

Lightsey, 100 S. C. 41. 84 S. E. 301.

Cited in Reeder v. Workman, 37 S. C.

413, 16 S. E. 187; State v. Port Roval Rv.

Co., 45 S. C. 413, 23 S. E. 363; Vander
Veen v. Wheeler, 76 S. C. 177, 56 S. E.

679; Pickman v. Georgetown County, 130

S. C. 18, 125 S. E. 191; Josev v. Reynolds,
152 S. C. 339, 150 S. E. 67; Stein v. Xepa-
pas, 204 S. C. 239, 29 S. E. (2d) 257.

§ 10-605. When verification unnecessary.

The verification may be omitted when an admission of the truth of the

allegation might subject the party to prosecution for felony or when the

party called upon to verify would be privileged from testifying as a witness

to the truth of any matter denied by such pleading.

1942 Code § 475; 1932 Code § 475; Civ. P. '22 § 418; Civ. P. '12 § 207; Civ. P. '02 § 178;

1870 (14) § 180; 1929 (36) 102.

§ 10-606. Irrelevant, redundant and indefinite matter.

If irrelevant or redundant matter be inserted in a pleading it may be strick-

en out on motion of any person aggrieved thereby. And when the allegations
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of a pleading are so indefinite or uncertain that the precise nature of the

charge or defense is not apparent the court may require the pleading to be

made definite and certain by amendment.

1942 Code § 478; 1932 Code § 478; Civ. P. '22 § 421; Civ. P. '12 § 210; Civ. P. '02 § 181;

1870 (14) § 183.

I. Irrelevant or Redundant Matter Gen-
erally.

II. Motion to Strike Irrelevant Matter in

Pleading.

III. Motion to Make Pleading Definite.

I. IRRELEVANT OR REDUNDANT
MATTER GENERALLY.

An allegation is irrelevant when it has
no substantial relation to the controversy.

Alexander v. DuBose, 73 S. C. 21, 52 S.

E. 786; Nichols v. Briggs, 18 S. C. 473;

Guess & Glover v. Southern Ry. Co., 73

S. C. 264, 53 S. E. 421.

An allegation is irrelevant when the is-

sue formed by its denial can have no con-

nection with nor effect upon the cause of

action. Smith v. Smith. 50 S. C. 54, 27

S. E. 545: Ragsdale v. Southern Ry. Co.,

60 S. C. 381, 38 S. E. 609.

And a demurrer cannot dispose of irrel-

evant matter.—Under this section a demur-
rer cannot generally dispose of irrelevant

or redundant matter contained in a plead-

ing. Guignard v. First Baptist Church, 80

S. C. 491, 61 S. E. 1003; Buist v. Melchers,

44 S. C. 46. 21 S. E. 449; Pierson v. Green,

69 S. C. 559, 48 S. E. 624.

Or indefinite matter.—Under this section

where indefinite or uncertain matter ap-

pears in the pleadings, it cannot be reme-
died by a demurrer thereto. Sandel v.

Atlanta Mut. Life Ins. Co., 53 S. C. 241,

31 S. E. 230; State v. Jeter, 59 S. C. 483.

38 S. E. 124; Capers v. Western Union
Tel. Co., 71 S. C. 29, 50 S. E. 537; Rentz
v. Southern Ry., 82 S. C. 170, 63 S. E
743; Flenniken v. Buchanan, 21 S. C. 432;

Marion v City Council, 68 S. C. 257, 47

S. E. 140.

As the proper method is by motion to

strike.—The proper method of objecting

to and correcting redundant, immaterial,

or irrelevant allegations in a pleading is

by motion to strike the unnecessary mat-

ter. Guignard v. First Baptist Church, 80

S. C. 491, 61 S. E. 1003.

Or by motion to have the pleadings

made more certain.—Where plaintiff de-

sires to demur to certain defenses set up

in the answer which are not separately

stated, he may make a motion to have the

pleading made more certain, and then move
that the irrelevant portions be stricken out.

as provided by this section, but he cannot
demur to a part of a defense. Buist v.

Salvo. 44 S. C. 143, 21 S. E. 615; Lawson
v. Gee, 57 S. C. 502, 35 S. E. 759; Mobley
v. Cureton, 6 S. C. 49; Garrett v. Weinberg,
50 S. C. 310, 27 S. E. 770; Savaee v. San-
ders, 51 S. C. 495. 29 S. E. 248; Hagood
v. Blythe, 38 F. 76.

Where the complaint fails to state each
of several causes of action separately, it is

a vice in pleading, but cannot be remedied
bv a demurrer. Hellams v. Switzer. 24 S.

C 39; Westlake v. Farrow, 34 S. C. 270,

13 S. E. 469.

And where a demurrer is interposed to

a whole complaint, it cannot be sustained

as to one portion thereof and overruled as

to the balance. Sloan v. Seaboard, etc.,

R. Co., 64 S. C. 389, 42 S. E. 197.

But where a complaint stated a cause

of action against only one of several de-

fendants other than one of them, the rem-
edy was by demurrer, and not by motion
to make the complaint more definite and
certain. Lyles v. Kinard, S2 S. C. 415, 64
S. E. 409.

For additional related cases, see Bel! v.

Flovd, 64 S. C. 246, 42 S. E. 104; Welborn
v. Dixon, 70 S. C. 108, 49 S. E. 232; Wil-
liams v. Salmond, 79 S. C. 459, 61 S. E.

79; Wood v. Pacolet Mfg. Co., 80 S. C.

47, 61 S. E. 95; Shaver v. Grendel Mills,

74 S. C. 430, 54 S. E. 610; Hix v. Belton
Mills, 69 S. C. 273, 48 S. E. 96.

Applied in Waldrop v. M. & J. Finance
Corp., 176 S. C. 490, ISO S. E. 555; Wil-
kinson v. Wilkinson, 178 S. C. 194, 182 S.

E. 640; Howell v. Littlefield, 211 S. C. 462,

46 S. E. (2d) 47.

Stated in Hawkins v. Wood, 60 S. C.

521, 39 S. E. 9; Hughey v. Ray, 207 S. C.

374, 36 S. E. (2d) 33.

Cited in Bell v. Western Union Tel. Co.,

73 S. C. 208, 53 S. E. 177; Mutual Lumber
Co. v. Southern Ry., 100 S. C. 415, 84 S.

E. 994; Matheson v. American Tel., etc.,

Co., 125 S. C. 297, 118 S. E. 617; Manu-
facturers' Finance Co. v. Boyd, 128 S. C.

339, 122 S. E. 496; Pelzer Mfg. Co. v. St.

Paul, etc., Ins. Co., 41 F. 271; Rowland
Warehouse Co. v. Sumter Packing Co., 160

S. C. 352, 158 S. E. 543; Lilienthal v. Pub-
lic Service Co., 174 S. C. 177, 177 S. E. 9S.
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II. MOTION TO STRIKE IRRELE-
VANT MATTER IN PLEADING.

Irrelevant matter properly stricken on
motion.—Irrelevant matter contained in de-
fense and constituting part thereof is prop-
erly stricken on motion. Virginia-Carolina
Chemical Corp. v. Tweed-Lumber Co. 174
S. C. 497, 178 S. E. 131.

Burden of proof.—The burden of proof
is on the moving party to show that he is

aggrieved by irrelevant or redundant mat-
ter in a pleading. Smith v. Smith, 50 S.

C. 54, 27 S. E. 545.

Order refusing to strike not reversible

error.—An order refusing a motion to

strike out portions of an answer as frivo-

lous, irrelevant, and redundant is not re-

versible error, though the matter might
well have been stricken out, since such an
order is not appealable. McCandless v.

Mobley, 81 S. C. 303, 62 S. E. 260; Wood-
ward v. Woodward, 87 S. C. 247, 69 S. E.
232.

Where the motion is made to strike out
parts of several causes of action, reference
cannot be had to causes jointly. Berry v.

Moore Co., 69 S. C. 317, 48 S. E. 249.

It is not error to admit testimony in sup-
port of irrelevant allegations, where there

was no motion to strike out. Blassingame
v. Laurens, 80 S. C. 38, 61 S. E. 96; Maul-
din v. Seaboard Air Line Ry., 73 S. C. 9,

52 S. E. 677; Milhous v. Southern Ry., 72
S. C. 442, 52 S. E. 41.

But it need not be admitted.—Although
it is not error to admit testimony in sup-
port of irrelevant allegations, where there

was no motion to strike out, yet such tes-

timony need not be admitted. Bromonia
Co. v. Greenwood Drug Co., 78 S. C. 482,

59 S. E. 363.

Irrelevant matter stricken in action on
a note.— In an action on a note, part of

an answer alleging that defendants made
it in renewal of a past-due note, and that

under legal advice they refused to pay the

renewal note, and deposited the amount
thereof in the bank to await the result of

any litigation between the various claim-

ants to the proceeds, and that other per-

sons interested should have been made par-

ties defendant to the action, was properly
stricken out as irrelevant. Watford v.

Windham & Co., 64 S. C. 509, 42 S. E. 597.

And also in action for personal injuries.

—An allegation in a complaint, in an ac-

tion for personal injuries, stating the rea-

sons why a defendant was indifferent and
careless was properly stricken out as irrel-

evant. Gadsden v. Catawba Water Power
Co., 71 S. C. 340, 51 S. E. 121.

As well as in breach of contract action.

—In action for breach of employment con-
tract, allegations as to ownership of cor-
porate shares and personnel of board of

directors were "irrelevant" and properly
stricken. Holland v. Spartanburg Herald-
Journal Co., 166 S. C. 454, 165 S. E. 203.

Allegations as to punitive damages may
be stricken.—Allegation of punitive dam-
ages may be stricken out in claim and de-

livery proceedings. Tittle v. Kennedy, 71

S. C. 1, 50 S. E. 544.

In action for breach of employment con-
tract, allegations that discharge was will-

ful and malicious, and that employer had
appropriated salary employee would have
earned, held insufficient to show right to

punitive damages and were properly strick-

en. Holland v. Spartanburg Herald-Tour-
nal Co., 166 S. C. 454, 165 S. E. 203.

But in an action for damages for men-
tal anguish and physical suffering for fail-

ure to deliver a telegram, allegations in

the complaint that plaintiff was made sick,

forced to take to her bed, and call in the

services of a physician, and expend large

sums in medicine, care, and nursing, are

neither irrelevant nor surplusage. Sim-
mons v. Western Union Tel. Co., 63 S. C.

425, 41 S. E. 521.

III. MOTION TO MAKE PLEAD-
ING DEFINITE.

The object of the motion to require the

party to make his pleading definite and
certain is to enable the opposite party to

demur, answer, or reply intelligently, and
such motion should be made or noticed,

or the right reserved, before the time for

answering or demurring has expired. Law-
rence v. Lawrence, 81 S. C. 126, 62 S. E.

9; Hughes v. Orangeburg Mfg. Co., 81 S.

C. 354, 62 S. E. 404.

Pleading must apprise adversary of

charge.—This section implies discretion

which will not be disturbed on appeal un-

less it is shown that the pleading does not

apprise the adversary of the charge which

he will have to answer. In other words, an

appellant must show prejudice to his po-

sition in order to entitle him to reversal.

Ridgeland Box Mfg. Co. v. Sinclair Co., 216

S. C. 20, 56 S. E. (2d) 585 (1949).

Under this section a pleading cannot be
stricken out for indefiniteness, as the prop-

er remedy is a motion to make more defi-

nite and certain. Computing Scales Co. v.

Long, 66 S. C. 379, 44 S. E. 963; Smith v.

Bradstreet Co., 63 S. C. 525, 41 S. E. 763.

Motion should specify particulars to be

corrected.—Where a party gives notice of
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a motion to make a complaint definite and
certain, the notice should specify in what
particulars it should be corrected, and the

order granting the motion should specify

in what particulars the complaint is to be
amended, so if the order is not complied
with the complaint may be struck out on
motion. Long v. Hunter, 4S S. C. 179, 26
S. E. 228.

And rule to show cause is just as effective

as motion.—A rule to show cause why the

complaint should not be made definite and
certain is just as effective as a motion.
Bank of Timmonsville v. Fidelity & Cas-
ualty Co., 120 F. 315, cert, denied 207 U.
S. 586, 28 S. Ct. 254, 52 L. Ed. 352.

An order denying a motion to make the

pleadings definite is not appealable.—Miles
v. Charleston Light, etc., Co., 87 S. C. 254,

69 S. E. 292; Harbert v. Atlanta, etc., Ry.,

74 S. C. 13, 53 S. E. 1001; Dawkins v.

Columbia Electric St. R. Co., 82 S. C. 166,

63 S. E. 746.

However, order to make pleadings defi-

nite may be appealable.—An order to make
the pleadings definite and certain by amend-
ment is appealable when it deprives the

appellant of some substantial right. Ep-
stin v. Berman, 78 S. C. 327, 58 S. E. 1013.

Under Cir. Ct. Rule 20 the motion must
be noticed before demurring or answering,

and within twenty days after service of

the pleading. Dent v. South-Bound R. Co.,

61 S. C. 329, 39 S. E. 527.

Such motion should be made before trial.

Zimmerman v. McMakin, 22 S. C. 372.

And unless it is made in time the mo-
tion is waived.—Under this section if the

motion to make the pleadings more certain

is not taken in due time (as before the

answer), it is waived. Bowden & Earle

v. Winsmith, 11 S. C. 409.

And the motion may be waived by an-

swering the complaint. Allen v. Cooley,

60 S. C. 353, 38 S. E. 622.

But the right to make the motion may
be reserved in the answer. Whaley v.

Lawton, 53 S. C. 580, 31 S. E. 660.

Where answer is made definite, addi-

tional defenses may be set up.—Where, in

an action on an account, defendant was
required to make his answer more definite,

such order was no limitation on his right

to set up in his amended answer addition-

al defenses. Morgan & Austin v. Sam-
mons, 66 S. C. 388, 44 S. E. 966.

•

Exhibit as bill of particulars to make
complaint definite.—An exhibit attached to

complaint can be used as a bill of partic-

ulars to make the allegations of the com-
plaint more certain. Dixon v. Roessler, 70

S. C. 497, 50 S. E. 184.

Separate statements for additional causes

of action in bill for specific performance.

—

Where it was contended that a pleading
contained d) a cause of action for specific

performance of a contract, (2) a cause of

action for general damages, and (3) a cause
of action for reformation of the contract,

the court held that since an action for spe-
cific performance existed, the relief in mon-
ey damages and reformation being inci-

dental wrongs and therefore a part of the

remedy for specific performance, it was not
error not to require separate statements
as to additional causes of action. Taylor
v. Highland Park Corp., 210 S. C. 254, 42

S. E. (2d) 335.

Motion to have pleadings made more
definite is proper remedy in the following
cases: If defendant is in doubt as to char-
acter of claim made against him, Dowie
6 Moise v. Joyner, 25 S. C. 123; where, in

action on an account, it does not show
which of the items sued on are admitted,
and which denied, Morgan & Austin v.

Sammons, 66 S. C. 388, 44 S. E. 966; where
defense and counterclaim are improperly
united, McCown v. McSween, 29 S. C. 130,

7 S. E. 45; where plaintiffs are not suffi-

ciently referred to in complaint, Chapman
v. City Council, 28 S. C. 373, 6 S. E. 158;

where several notes are sued on as one
cause of action, and the allegation is im-
perfect or informal, Holland v. Kemp, 27

S. C. 623, 3 S. E. 83; where description

of premises is not sufficiently particular.

Childers v. Verner & Stribling, 12 S. C. 1.

But complaint in ort action need not
be amended to state particulars of defec-

tive machinery.—In action for injuries to

servant, alleged to have been caused by
defects in certain machinery or appliances,

plaintiff should not be required to amend
the complaint so as to state the particu-

lars in which the machinery was defective.

Moore v. Catawba Power Co., 68 S. C.

201, 46 S. E. 1004.

And an action for accounting need not
allege with particularity acts complained
of. Sigwald v. City Bank, 74 S. C. 473,

55 S. E. 109.

§ 10-607. Suing party by fictitious name.

When the plaintiff shall be ignorant of the name of the defendant, the de-

fendant may be designated in any pleading or proceeding by any name,
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and when his true name shall be discovered the pleading or proceeding may
be amended accordingly.

1942 Code § 496; 1932 Code § 496; Civ. P. '22 § 438; Civ. P. '12 § 226; Civ. P. '02 § 196;

1870 (14) § 198.

§ 10-608. When allegation deemed true.

Every material allegation of the complaint not controverted by the answer,

as prescribed in § 10-652, and every material allegation of new matter in the

answer constituting a counterclaim not controverted by the reply, as pre-

scribed in § 10-661, shall, for the purposes of the action, be taken as true. But

the allegation of new matter in the answer not relating to a counterclaim

or of new matter in a reply is to be deemed controverted by the adverse

party as upon a direct denial or avoidance, as the case may require.

1942 Code § 488; 1932 Code § 488; Civ. P. '22 § 431; Civ. P. '12 § 219; Civ. P. '02 § 189;

1870 (14) § 191.

Admission and denial of particular para-

graphs of complaint.—Where the answer
admitted and denied the allegations in spec-

ified paragraphs of the complaint, the al-

legations of the paragraphs not specified

would be taken as true. Lummus Cotton
Gin Co. v. Counts, 98 S. C. 136, 82 S. E.
391.

Failure to deny material allegations in

complaint is such admission of plaintiff's

case as to allow defendant to open and
replv. Addison v. Duncan, 35 S. C. 165,

14 S. E. 305.

General denial does not put in issue

plaintiff's corporate existence.—An allega-

tion in the answer that the defendant had
neither knowledge nor information suffi-

cient to form a belief as to the truthful-

ness of the allegation of the complaint per-

taining to the plaintiff's corporate exist-

ence, and that he therefore denied such an
allegation, amounted to nothing more than

a general denial, and did not put in issue

the plaintiff's corporate existence. Lum-
mus Cotton Gin Co. v. Counts, 98 S. C.

136, 82 S. E. 391.

Allegations as to plaintiff's corporate ca-

pacity are not placed in issue by allegation

of lack of knowledge or information suffi-

cient to form belief as to their truth. Li-

berian Steamship Co. v. Rodgers, 21 S. C.

27.

Where defendant's allegation concerned
only the legal capacity of plaintiff to sue,

it is necessary for defendant to controvert

it by express specific denial in order to put

the fact properly in issue. Palmetto Lum-
ber Co. v. Risley, 25 S. C. 309; American
Button-Hole Co. v. Hill, 27 S. C. 164, 3

S. E. 82; Rembert v. South Carolina Ry.
Co., 31 S. C. 309, 9 S. E. 968; Land Mort-

gage, etc., Co. v. Williams, 35 S. C. 367,

14 S. E. 821.

An answer setting up defenses other
than counterclaim, not set aside on de-

murrer, is left still as controverting the

complaint by direct denial or avoidance.
Mobley v. Cureton, 6 S. C. 49.

Answer alleging new matter.—In a case
where an answer admits the facts alleged

in complaint and alleges new matter in

defense, and the cause of action is sub-

mitted on the pleading with defendant's
contention resting on allegations of the an-
swer setting up defense by way of avoid-
ance, as there is no proof of the facts al-

leged in the answer, they cannot be con-
sidered by the court except as to matters
of which the court will take judicial no-

tice. Simpson v. South Carolina Mut. Ins.

Co., 59 S. C. 195, 37 S. E. 18, 225.

Answer including set-off.— In a case

where the defendant in an action by the
assignee of a mortgage past due when as-

signed to the plaintiff, set up a set-off in

his favor and against the plaintiff's as-

signor, it was held that as such plea is

purely defensive and does not entitle the

defendant to affirmative relief, the plain-

tiff may set up the statute of limitations

against such set-off though he did not for-

mally plead it. Bank of Columbia v. Gads-
den,"56 S. C. 313, 33 S. E. 575.

Denial stricken as sham defense.—A de-

nial of information sufficient to form a be-

lief as to allegation that payee of the past

due note is owner thereof was held prop-
erly stricken out in all answers by the

makers, in an action thereon, as a sham
defense, where the admitted correspondence
between the parties shows the makers had
full information after maturity of the note
that the payee held same and intended to
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enforce the payment. Bank of Tohnston
v. Fripp, 101 S. C. 185, 85 S. E. 1070.

No admission under this section of de-

fendant's allegations by plaintiff's testi-

mony.—In an action for refusal to accept

flour sold, the defendant alleged that he
was to have the right to examine the said

flour. The fact that a witness for the plain-

tiff testified to this allegation did not have
the effect of admitting the fact under this

section. Brooke v. Hill, 65 S. C. 142, 43

S. E. 390.

Section applies where validity of note

sued upon is denied. State v. Hamilton,
138 S. C. 164, 136 S. E. 391.

Applied in Lummus Cotton Gin Co. v.

Counts, 98 S. C. 136, 82 S. E. 391; Lupo
v. True, 16 S. C. 579; Columbia Water
Power Co. v. Columbia, 4 S. C. 388: Zim-

merman v. Amaker, 10 S. C. 98; Graveley
v. Graveley. 20 S. C. 93; Hubbell v. Court-
ney, 5 S. C. 87; Geiger v. Kaigler, 15 S.

C. 262; Simpson v. South Carolina Mut.
Ins. Co., 59 S. C. 195, 37 S. E. 18. 225;

Bank of Columbia v. Gadsden, 56 S. C. 313,

33 S. E. 575; Frasier v. Charleston, etc.,

R. Co., 73 S. C. 140, 52 S. E. 964; Hughey
v. Kellar, 34 S. C. 268, 13 S. E. 475; Wil-
liams v. Metropolitan Life Ins. Co., 202

S. C. 384, 25 S. E. (2d) 243.

Stated in Williams v. Jefferson Standard
Life Ins. Co., 181 S. C. 344, 187 S. E. 540.

Cited in Wilson v. Burress, 113 S. C.

474, 101 S. E. 820; Addison v. Duncan, 35

S. C. 165, 14 S. E. 305; Loan & Exch.
Bank v. Peterkin, 52 S. C. 236, 29 S. E.

546.

§ 10-609. When court may permit filing after time expired.

The court may, in its discretion and upon such terms as may be just, allow

an answer or reply to be made or other act to be done after the time limited

by this Code or by an order enlarge such time.

1942 Code § 495; 1932 Code § 495; Civ. P. '22 § 437; Civ. P. '12 § 225; Civ. P. '02 § 195;

1870 (14) § 197.

I. General Consideration.

II. Discretion of the Court.

III. Application of Section.

I. GENERAL CONSIDERATION.
This section should have a liberal con-

struction in furtherance of justice. Ex
parte Union Manufacturing & Power Co.,

81 S. C. 265, 62 S. E. 259; Detroit Fidelity

& Surety Co. v. Foster, 170 S. C. 121, 169

S. E. 871.

Defendant may amend without notice.

—

Under this section of the Code the court

upon a proper showing and upon such

terms as it thinks just can allow the de-

fendant to amend his answer without no-

tice whatsoever. Lowry v. Atlantic Coast

Line Ry. Co., 92 S. C. 33, 75 S. E. 278.

This section gives to the circuit court dis-

cretionary power, upon an affidavit show-
ing grounds therefor, to enlarge the time

for serving an answer or demurrer upon
an ex parte application without notice.

Fishburne v. Minott, 72 S. C. 567, 52 S.

E. 648.

But the section does not apply to ex-

tension of time for perfecting appeal.

—

This section does not authorize circuit

courts to extend the time for perfecting

an appeal, as the statute refers to circuit

court procedure prior to appeal. Rvlee

v. Marett, 121 S. C. 366, 113 S. E. 483.

Another section forbids the extension of the

time for serving notice of appeal. Brown
v. Rogers, 71 S. C. 512, 51 S. E. 257.

Since the privilege extended by this sec-

tion is limited to procedure before judg-
ment. Roberts v. Dravton, 121 S. C. 124,

113 S. E. 365, 116 S. E. 744.

It does not apply to amendment decree
rendered in term time after adjournment
of court. Garlington v. Copeland, 32 S.

C. 57, 10 S. E. 616.

Applied in Bomar v. Means, 47 S. C.

190, 25 S. E. 60; Jordan v. State Highway
Department, 190 S. C. 397, 3 S. E. (2d) 201.'

Cited in DePass v. Spartanburg, 190 S.

C. 22, 1 S. E. (2d) 904; Thornton v. At-
lantic Coast Line Ry. Co., 196 S. C. 316,

13 S. E. (2d) 442.

II. DISCRETION OF THE COURT.

No relief will be granted except in the

case of abuse of discretion.—Nearly all of

the cases pertaining to this section state

the principle that the discretion expressly

vested in the circuit court by this section

will not be disturbed except in a case of

clear abuse. Washington v. Heese, 56 S.

C. 28, 33 S. E. 787; Duncan v. Duncan, 93

S. C. 487, 76 S. E. 1099; Parks v. Mc-
Daniel, 75 S. C. 7, 54 S. E. 801; Ex parte

Carolina Nat. Bank, 56 S. C. 12, 33 S. E.

781; Lowry v. Jackson, 27 S. C. 318, 3 S.

E. 473; Odom v. Burch, 52 S. C. 305, 29
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S. E. 726; McSween v. Windham, 77 S.

C. 223, 57 S. E. 847; Buttz v. Campbell,
IS S. C. 614; McMahon v. Pugh, 62 S. C.

506, 40 S. E. 961; Tohnston v. Standard
Oil Co., 155 S. C. 179, 152 S. E. 176.

Or unless exercise of discretion was con-

trolled by some error of law. McSween
v. Windham, 77 S. C. 223, 57 S. E. 847;

Dunton v. Harper, 64 S. C. 338, 42 S. E.
153; Empire Min. Co. v. Propeller Tow-
boat Co., 60 S. C. 457, 38 S. E. 602; British

& American Mortg. Co. v. Strait, 84 S. C.

141, 65 S. E. 1038.

The court's refusal to grant the relief

sought was controlled by an erroneous con-
struction of a written agreement extend-

ing the time in which to answer. McSween
v. Windham, 77 S. C. 223, 57 S. E. 847.

And such abuse must be gross. White
v. Coleman, 38 S. C. 556, 17 S. E. 21.

There is no test to determine abuse.

—

Under this section no hard and fast rule

for the exercise of the court's discretion

can be laid down, and because some other
judge might have decided in a different

way does not establish an abuse of discre-

tion. Bishop v. Jacobs, 108 S. C. 49, 93
S. E. 243.

III. APPLICATION OF SECTION.

Allegations as to plaintiff's minority may
be stricken.—Under this section the court
has power to grant leave to strike out of

a complaint allegations as to plaintiff's

minority and appointment of a guardian.
Seigler v. Southern Ry. Co., 85 S. C. 345,

67 S. E. 296.

Where no dismissal taken, succeeding
judge may permit amended complaint.

—

Where no order of dismissal was taken,

the succeeding circuit judge, under this

section, was held to have authority to per-

mit plaintiff to serve amended complaint
over one year after expiration of time lim-

ited in the order, especially where defend-
ant's attorney consented to extension for

reasonable time, since original order was
subject to any proper order which might
be made in the case and was therefore not
final. Johnston v. Standard Oil Co., 155
S. C. 179, 152 S. E. 176.

Application in Federal court.—Where,
after the removal of a cause to the Fed-
eral court, a motion to remand was made,
which was determined before the hearing
of a motion to make the complaint more
definite and certain, which had been filed

in the State court and removed with the

record, and by reason of the pendency of

such undetermined motion defendant filed

no answer within the time required, and

judgment was taken by default, such judg-
ment will be set aside on terms, under
this section, providing that the court may
allow an answer to be made after the time
limited by the Code has expired. Bryce
v. Southern Ry. Co., 129 F. 966.

For discussion of this section in connec-
tion with Federal procedure, see Fail v.

American Fidelity & Cas. Co., 74 F. Supp.
904.

Applications in general.—Many illustra-

tions of the principles just announced will

be found in the adjudicated cases. For
example, the court has permitted excep-
tions to a referee's report to be filed after

10 days from notice of filing. Brown v.

Rogers, 71 S. C. 512, 51 S. E. 257; Odom
v. Newton, 81 S. C. 76, 61 S. E. 1071. The
court has allowed the framing of issues

for the jury, when a motion was not made
in time. Meier v. Kornahrens, 113 S. C.

270, 102 S. E. 285. It has excused default

in serving answer in time by mail. Can-
nady v. Martin, 72 S. C. 131, 51 S. E. 549.

It has extended the time within which de-

fendant could file an attachment bond.

Chesterfield Gro. Co. v. Birch (S. C.) 101

S. E. 645. And, generally, it has allowed
amended copies to be served after defend-

ants had answered, giving the latter 20 days
to answer and plaintiff the same time in

which to reply. Hevward v. Williams, 48

S. C. 564, 26 S. E. 797.

Effect of failure to take advantage of

extension.—This section did not entitle

plaintiff to file a second amended complaint,

after leave had already been granted to

file an amended complaint within twenty
days, which had not been taken advantage
of, since such complaint should have been
served within twenty days, under rule 62

of the circuit court, providing that where
an order required the performance of any
condition it should be performed within

twenty days, unless another time was fixed

in the order. Brown v. Easterling, 59 S. C.

472, 38 S. E. 118.

A decree will not be reversed for defects

purely technical which might have been
cured by amendment upon timely objection

thereto prior to rendition of the decree.

Lanier v. Griffin, 11 S. C. 565.

Refusal to strike out answer of one de-

fendant and allowing him to answer over

was held within trial court's discretion, in

view of this section. Georgia-Carolina

Gravel Co. v. Blassingame, 129 S. C. 18,

123 S. E. 324.

Refusal to allow answer after the time

limited therefor cannot be said to be an
abuse of the court's discretion, under this

section; to so allow it, though a meritorious
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defense be shown, as where defendant says

that he did not understand he was required

to answer, and was unfamiliar with law
practice, but called within 20 days to see

a lawyer, who was away, and immediately
went to see him again on receipt of letter

from a person whom he had asked to in-

form him of return of the lawyers, would
work hardship on plaintiff. McDaniel v.

Addison, S3 S. C. 222, 31 S. E. 226.

Effect of court's ruling that it had no
jurisdiction.—The court's error in ruling

that it had no power to entertain a mo-

tion for leave to amend the answer was
harmless where it appeared that such mo-
tion should have been overruled. Lowry
v. Atlantic Coast Line R. Co., 92 S. C. 33,

75 S. E. 278.

Discretion held abused.—In partition pro-
ceeding a defendant was entitled to assume
that decree would be made upon allegations

of the complaint, and the court abused its

discretion in not allowing him to answer
the complaint six years after the rendition.

Witherspoon v. Witherspoon, 108 S. C. 394,

95 S. E. 77.

§ 10-610. Supplemental complaint, answer and reply.

The plaintiff and defendant, respectively, may be allowed on motion to make
a supplemental complaint, answer or reply alleging' facts material to the case

occurring after the former complaint, answer or reply of which the

party was ignorant when his former pleading was made, and either party

may, by leave of the court, in any pending or future action set up by a sup-

plemental pleading the judgment or decree of any court of competent juris-

diction rendered since the commencement of the action, determining the

matters in controversy in the action or any part thereof. If such judgment

be set up by the plaintiff, the same shall be without prejudice to any provi-

sional remedy theretofore issued or other proceedings had in the action on his

behalf.

1942 Code § 498; 1932 Code § 498; Civ. P. '22 § 440; Civ. P. '12 § 228; Civ. P. '02 § 198;

1870 (14) § 200.

Cross reference.—As to amendments of

course and by the court, see notes to §§ 10-

644, 10-691, and 10-692.

Supplemental pleadings are in discretion

of the court.—The refusal of a motion to

file a supplemental answer is ordinarily

within the discretion of the circuit court,

and will not be reversed by the Supreme
Court except for abuse of discretion, or

unless the circuit court's action was con-

trolled by some error of law, or unless some
substantial right is thereby lost or impaired.

Bernard v. Bernard, 79 S. C. 364, 60 S. E.

700; Pickett v. Fidelity & Cas. Co., 60 S. C.

477, 38 S. E. 160, 629.

And should be only in interest of justice.

•—A supplemental pleading under this sec-

tion is in the nature of an amendment, and
a motion to be allowed to make such sup-

plemental pleading will not be granted,

unless the court, in the exercise of its dis-

cretion, is satisfied that it would be in the

interest of justice. Porter v. Dixie Fire

Ins. Co., 107 S. C. 393, 93 S. E. 141; Cope-
land v. Copeland, 60 S. C. 135, 38 S. E.

269.

Facts must have occurred after com-
mencement of suit or must have been un-

known to pleader.—The motion for leave

to file a supplemental pleading under this

section must, at least, make a prima facie

showing of facts material to the case or

defense which have occurred after the for-

mer pleading, or of which the party was
ignorant when the former pleading was
made. Pickett v. Fidelity & Cas. Co., 60

S. C. 477, 38 S. E. 160, 629; Matthews v.

Cantey, 48 S. C. 588, 26 S. E. 894; McCaslan
v. Latimer, 17 S. C. 123.

Motion to make supplemental pleadings

may be made at chambers with notice to

opposite party.—Edwards v. Edwards, 14

S. C. 11.

Notice should be given or rule to show
cause issued.—A supplemental complaint in

the original cause should recite the proceed-

ings up to the time of filing, and then pro-

ceed with the allegations of the new mat-
ter which justify the filing of such com-
plaint, and notice should be given, or rule

to show cause issued and served. Marion
County Lumber Co. v. Tilghman Lumber
Co., 84 S. C. 505, 66 S. E. 124, 877.

And where notice is required and not

given, it is ground to refuse the supple-

mental pleading.—Under this section pro-
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viding that defendant may be allowed, "on
motion," to make a supplemental answer, it

is not error to refuse a supplemental an-

swer where defendant does not give four

days' notice of such motion required by the

court. Avery v. Wilson, 47 S. C. 78, 25

S. E. 286.

Decision on original complaint is res ad-

judicata of same matter alleged in supple-

mental complaint.—An opinion of this court

to the effect that the defendant had not
acquired the ownership of certain stock

of a corporation and, therefore, had not

converted it, renders that question res ad-

judicata upon a second appeal after trial

upon a rupplemental complaint and sub-

stantially the same evidence. Haselden v.

Hamer, 107 S. C. 164, 92 S. E. 387.

Where submission was agreed to and
plaintiff opposes the award, the defendant

has the right to plead by supplemental
answer. McCrady v. Jones, 36 S. C. 136.

IS S. E. 430.

And stipulation of counsel may be set

up in supplemental answer.—Under this

section where the case was pending at

the time attorneys entered into a stipula-

tion concerning a release relied on by de-

fendant, defendant in order to get the ben-

efit of the release should make a motion

for leave to file a supplemental answer.
Rish v. Seaboard Air Line Ry., 108 S. C.
30, 93 S. E. 250.

A bill in equity prior to 1870 had to be
revived and amended by supplemental com-
plaint and summons. Arthur v. Allen, 22
S. C. 432.

But after-discovered deed may be refused.
—Where, in an action for partition, defend-
ant's answer alleging sole title has been
found against by a master at reference
proceedings, the court may refuse to allow
an after-discovered deed to be pleaded by
supplemental answer for insufficiency, such
supplemental answers being at the discre-

tion of the court. Copeland v. Copeland,
60 S. C. 135, 38 S. E. 269.

And plaintiff cannot in action to recover
real estate set up a legal title acquired after

action brought. Moon v. Johnson, 14 S. C.

434.

For additional related cases, see, Kniyht
v. Union Mfg. & Power Co., 81 S. C. 539.

62 S. E. 789; Wieters v. Gideon, 76 S. C.

458. 57 S. E. 193; Sparks v. Green, 69 S. C.

198, 48 S. E. 61; Parnell v. Maner, 16 S. C.

348.

Cited in Hughes v. Slater, 209 S. C. 168.

39 S. E. (2d) 509; Latham v. York, 210
S. C. 565, 43 S. E. (2d) 467.

Article 2.

Complaint or Notice.

§ 10-631. Complaint.

The first pleading on the part of the plaintiff is the complaint.

1942 Code § 455; 1932 Code § 455; Civ. P. '22 § 398; Civ. P. '12 § 191; Civ. P. '02 § 162;

1870 (14) § 164.

The character and not name of pleading

is controlling.—That the pleading of a mov-
ing party in a proceeding to foreclose a

mechanic's lien was designated "petition"

instead of "complaint," the term technical-

ly proper to be used under this section, was
immaterial in determining whether the

petition stated facts sufficient to constitute

a cause of action in personam, since the

name given to a pleading is not controlling,

but its character is always to be determined
by its allegations. Atlantic Coast Lumber
Corp. v. Morrison, 152 S. C. 305, 149 S. E.

243.

Applied in Middleton v. Robinson, 202

S. C. 418, 25 S. E. (2d) 474.

§ 10-632. What complaint to contain.

The complaint shall contain :

(1) The title of the cause, specifying the name of the court in which the

action is brought, the name of the county in which the plaintiff desires the

trial to be had and the names of the parties to the action, plaintiff and de-

fendant;

(2) A plain and concise statement of the facts constituting a cause of action,

without unnecessary repetition ; and
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(3) A demand for the relief to which the plaintiff supposes himself entitled.

1942 Code § 456; 1932 Code § 456; Civ. P. '22 § 399; Civ. P. '12 § 192; Civ. P. '02 § 163;
1870 (14) § 165.

I. Title of Cause.
II. Statement of Facts.

III. Demand for Relief.

IV. Application of Section.

I. TITLE OF. CAUSE.
Failure to specify name of court not fatal.

—In Alderman & Sons Co. v. Kirven, 209
S. C. 446, 40 S. E. (2d) 791, the court held
that the failure of the complaint and the
proof of service to specify the name of

the court was a mere irregularity and not
a fatal omission.

But names of the individuals constituting

the copartnership suing must appear in the

title. Smith & Melton v. Walker, 6 S. C.

169.

It is unnecessary to allege in what state

defendant corporation is incorporated or

chartered. Machen v. Western Union Tel.

Co., 63 S. C. 363, 41 S. E. 448.

II. STATEMENT OF FACTS.

Plaintiff is not required to characterize
facts stated.—While this section requires
plaintiff to state facts constituting his cause
of action and demand the relief to which
he supposes himself entitled, he is not re-

quired to characterize the facts stated, or
to give his cause of action a name, that be-
ing the province of the court. Furman v.

Tuxbury Land & Timber Co., 112 S. C.
71, 99 S. E. 111.

Hence, if the facts stated show a neg-
ligent invasion of his right, he is not re-

quired to say that his right was negli-

gently invaded, and if they show willful

invasion of it, he is not required to say
that it was willfully invaded. Furman v.

Tuxbury Land & Timber Co., 112 S. C.

71, 99 S. E. 111.

It follows that where plaintiff alleges

and proves a willful tort, he may recover
actual and punitive damages; and where
he alleges a willful tort, he may, under that

allegation, prove a negligent tort, growing
out of the facts alleged, and recover actual

damages therefor, without having specif-

ically alleged that he was also negligently

injured. This is so because the allega-

tion of the greater wrong includes the less-

er. Id.

His characterization of them being of

little consequence.—Though he may char-

acterize the acts complained of as negligent

or willful, and it is the usual practice to do

so, his characterization of them is of little

consequence since their quality must be de-
termined by the court, or by the jury, un-
der proper instructions from the court.

Furman v. Tuxburv Land & Timber Co.,

112 S. C. 71, 99 S. E. 111.

As the court refers the facts to their ap-
propriate form of action. Mason v. Car-
ter, 8 S. C. 103; Dowie & Moise v. Joyner,
25 S. C. 123; Warren v. Lagrone, 12 S. C.

45.

The facts required to be stated are the
basic, ultimate facts, as distinguished from
facts which are merelv evidentiary. Alex-
ander v. DuBose, 73 S. C. 21, 52 S. E. 786.

In a plain and concise statement.—Where
a complaint covered sixteen and one-half
pages of the printed record, alleging in

detailed presentation the manner in which
plaintiff claimed to have obtained relief to

an estate from a large deficiency assess-

ment of estate and inheritance taxes, such
complaint violated the injunction of this

section that a complaint shall comprise,
other than formal matters, only a plain

and concise statement of the facts consti-

tuting a cause of action, without unneces-
sary repetition. Dahlberg v. Brown, 198

S. C. 1, 16 S. E. (2d) 284.

And evidentiary matter is not to be set out
in pleadings.— In Bell v. Jackson, 93 S. C.

556, 78 S. E. 679, it was held that evidentiary

matter ought not to be set out in the plead-

ings. They should contain only allegations

of fact, naked facts, accompanied by as few
modifying adjectives as exigencies of the

case will permit. Walker v Preacher, 185

S. C. 462, 194 S. E. 868.

Allegations of law or evidence cannot
be required.—The plaintiff cannot be made
to state allegations of law or the evidence
on which he relies to prove the facts al-

leged. A complaint should contain only

allegations of naked facts accompanied by
as few modifying adjectives as the case will

permit. Bell v. Jackson, 93 S. C. 556, 78

S. E. 679.

It is not necessary to allege damages
which are the direct result of a wrong.
Southern Ry. v. Gossett, 79 S. C. 372, 60

S. E. 956.

In action for specific performance of con-

tract for sale of land, it is not necessary to

allege that contract was in writing. Hub-
bell v. Courtney, 5 S. C. 87.

In action against a commission mer-
chant for account, it is unnecessary to al-
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lege a demand for account, after stating

a refusal to do so. Mason v. Carter, 8 S. C.

103.

Neither willfulness nor negligence is nec-

essary to be alleged to make trespass on
real estate a tort. Baldwin v. Postal Tel.

Cable Co., 78 S. C. 419, 59 S. E. 67.

It is not necessary to set out in haec

verba written instruments sued on. They
may be set out according to their legal

effect. Bank of Timmonsville v. Fidelity &
Cas. Co., 120 F. 315, cert, denied 207 U. S.

586, 28 S. Ct. 254, 52 L. Ed. 352.

Complaint is defective if it merely al-

leges conclusions of law and not facts.

Tutt v. Port Royal & A. Ry. Co., 28 S. C.

388, 5 S. E. 831: Wallace v. Columbia &
G. R. Co., 34 S. C. 62, 12 S E. 815; Nance
v. Georgia, C. & N. Ry. Co., 35 S. C. 307,

14 S. E. 629.

It is enough if the allegations show dis-

tinctly the cause of action. Hammond v.

North Eastern R. Co., 6 S. C. 130.

Where paper sued on as a promissory

note is not such, but the allegations show
a cause of action, the complaint is suffi-

cient. Dowie & Moise v. Joyner, 25 S. C.

123.

The complaint in an action against a

railroad company for conversion alleged

that plaintiff was the owner on August
15, 1890, of certain cross-ties, of the value

of $26.25, at or near the right of way of

defendant at a certain place, and that de-

fendant unlawfully took possession of such

property and converted it to its own use,

to the damage of plaintiff of $26.25. It

was held that under this section the facts

stated were sufficient to constitute a cause

of action. Chalmers v. Glenn, 18 S. C.

469; Nance v. Georgia, C. & N. Ry. Co.,

35 S. C. 307, 14 S. E. 629.

Whether cause of action be legal or

equitable.—Complaint is sufficient if it

states any cause of action, either legal or

equitable. Mordecai v. Seignious, 53 S. C.

95, 30 S. E. 717; Latham v. Harby, 50 S. C.

428, 27 S. E. 862; Independent Steam Fire

Engine Co. v. Richland Lodge, 70 S. C. 572,

50 S. E. 499; Ferst's Sons & Co. v. Powers,
64 S. C. 221, 41 S. E. 974.

A cause of action exists where the legal

rights of one party have been invaded by
another. Chalmers v. Glenn, 18 S. C. 469;

Nance v. Georgia, C. & N. Ry. Co., 35 S. C.

307, 14 S. E. 629.

But if facts alleged do not show exist-

ence and invasion of such rights, the com-
plaint is defective, and will be held bad on
demurrer. Southern Porcelain Mfg. Co. v.

Thew, 5 S. C. 5; Chalmers v. Glenn, 18

S. C. 469; Nance v. Georgia, C. & N. Ry.
Co., 35 S. C. 307, 14 S. E. 629.

Want of probable cause should be al-

leged in a complaint in action for malicious

arrest or it will be demurrable. Hogg v.

Pinckney, 16 S. C. 387.

Allegation of actionable fraud must in-

clude scienter. Bromonia Co. v. Green-
wood Drug Co., 78 S. C. 482, 59 S. E. 363.

Allegations may be stricken out and oth-

ers inserted by way of amendment.—The
practice of striking out allegations and in-

serting others by way of amending plead-

ings is very common, and the power to do
so has not heretofore been questioned.

But whether one may be allowed to strike

out some statement of fact material to the

action or defense of the adverse party aft-

er such fact stands admitted under the

original pleadings, is a question of some
difficulty. Pickett v. Southern Rv-,—Caro-
lina Division, 74 S. C. 236, 54 S. E. 375.

Thus in suit by corporation cotton man-
ufacturer in its own behalf and in behalf

of citizens of village, brought against city

seven miles upstream for polluting waters

with sewage, order sustaining demurrer
as to all parties plaintiff except corpora-

tion, but giving it opportunity to amend,
was proper as against exceptions that com-
plaint did not conform to this section, that

persons of diverse interests were joined,

and that alleged causes of action were in-

separable. Conestee Mills v. Greenville,

152 S. C. 153, 149 S. E. 595.

III. DEMAND FOR RELIEF.

Plaintiff may obtain any relief appropri-

ate to the pleadings without regard to form
of prayer for relief. Sheppard v. Green, 48

S. C. 165, 26 S. E. 224.

And demand for relief does not add to

allegations of complaint.—The prayer for

relief cannot be considered as adding to

the allegations of the declaration, complaint,

or petition, nor can it enlarge the cause of

action stated, but, while not controlling,

the prayer may be looked to aid in the

interpretation of the language used in at-

tempting to state a cause of action, and in

determining the relief which is actually

sought. Speizman v. Guill, 202 S. C. 498,

25 S. E. (2d) 731.

Complaint not demurrable for failure to

contain prayer for relief.—Complaint is not

demurrable as defective in not stating facts

sufficient to constitute a cause of action

because it contains no praver for relief.

Balle v. Moseley, 13 S. C. 439.

The absence of a prayer for relief does

not render a complaint demurrable. Speiz-
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man v. Guill, 202 S. C. 498, 25 S. E. (2d)

731.

Amount asked for in prayer governs dam-
ages recoverable.—Where plaintiff states

two causes of action, one in contract and
one in tort, a state of facts from which
only one liability in unliquidated damages
arises, the amount sought to be recovered
is limited to the amount asked in the prayer.

Ray v. Southern Ry., 77 S . C. 103, 57 S. E.

636.

IV. APPLICATION OF SECTION.

For additional related cases, see, as to

recovery of real property, Huggins v. Wat-
ford, 38 S. C. 504, 17 S. E. 363; as to con-

version, Michalson v. All, 43 S. C. 459, 21

S. E. 323; as to nuisance, Baltzeger v. Caro-
lina Midland Ry. Co., 54 S. C. 242. 32 S. E.

358; as to damages from tort, Pickens v.

South Carolina & G. R. Co., 54 S. C. 498,

32 S. E. 567; as to action on note, Bolt v.

Gray, 54 S. C. 95, 32 S. E. 148; on bond,

State v. Seabrook, 42 S. C. 74, 20 S. E.

58; as to specific performance of contract,

National Light & Thorium Co. v. Alex-

ander, 80 S. C. 10, 61 S. E. 214; as to ac-

tion for construction of will and partition,

Hunt v. Gower, 80 S. C. 80, 61 S. E. 218;

as to proof confined to particular act of

negligence alleged, Fitzgerald v. Langley

Mfg. Co., 74 S. C. 232, 54 S. E. 373; as to

proper statement of facts. DuPre v. South-
ern Ry., 66 S. C. 124, 44 S. E. 580; as to

malicious prosecution, McCall v. Alexander,
81 S. C. 131, 61 S. E. 1106; as to action for

cancellation of deed as a cloud on title,

Shute v. Shute, 79 S. C. 420, 60 S. E.

961; Pollitzer v. Beinkempen, 76 S. C. 517,

57 S. E. 475; Guerard v. Jenkins, 80 S. C.

223, 61 S. E. 258; as to striking out allega-

tions, Pickett v. Southern Ry.—Carolina
Division, 74 S. C. 236, 54 S. E. 375; as to

sufficiency of complaint, Hagood v. Blythe,

38 F. 76; Bryce v. Southern Ry. Co., 122

F. 709, affirmed in 125 F. 958; as to action

on note of officer against the state, Caro-
lina Nat. Bank v. State, 60 S. C. 465, 38

S. E. 629; as to particular complaints, Wat-
son v. Barr, 37 S. C. 463, 16 S. E. 188; as

to exhibits, Cauthen v. Green & Hines,

80 S. C. 432, 61 S. E. 957; Cave v. Gill,

59 S. C. 256, 37 S. E. 817.

Applied in Huggins v. Watford, 38 S. C.

504, 17 S. E. 363; Watson v. Barr, 37 S. C.

463, 16 S. E. 188; Waldrop v. M. & J. Fi-

nance Corp., 176 S. C. 490, 180 S. E. 555.

Stated in Dickson's Drug Store v. Davis,

197 S. C. 294, 15 S. E. (2d) 332.

Cited in Rowland Warehouse Co. v. Sum-
ter Packing Co., 160 S. C. 352, 158 S. E. 543.

§ 10-633. Complaint need not be served with summons.

A copy of the complaint need not be served with the summons except when
service is made upon a motor vehicle carrier under the provisions of § 10-430.

But if a copy of the complaint be not so served the summons must state

where the complaint is or will be filed, and if the defendant, within twenty

days thereafter, causes notice of appearance to be given and, in person or by

attorney, demands in writing a copy of the complaint, specifying the place

within the State where it may be served, a copy thereof must within twenty

days thereafter be served accordingly. Only one copy of the complaint need

be served on the same attorney.

1942 Code §§ 430, 8511; 1932 Code §§ 430, 8511; Civ. P. '22 § 386; Civ. P. '12 § 180;

Civ. P. '02 § 151; 1870 (14) § 153; 1925 (34) 252; 1930 (36) 1327; 1931 (37) 145; 1935

(39) 25; 1944 (43) 1343.

Cross reference.—As to computation of

time, see §§ 10-2 and 10-1301.

Intent of section.—The intent of this sec-

tion is that defendant must give notice

of appearance and make demand for copy

of the complaint within twenty days after

the service of the summons on him. Bis-

sonette v. Joseph, 170 S. C. 407, 170 S. E.

467.

Defendant is bound to demand copy of

complaint within twenty days after its fil-

ing to his knowledge, and to answer with-

in twenty days after service of a copy of

the complaint; and where a defendant ap-

pears generally in an action, he is bound
to demand a copy of the complaint within

the twenty days, and to answer it within

twenty days. Stephens v. Ringling, 102

S. C. 333, 86 S. E. 683.

As to what constitutes filing of complaint,

see Dunton v. Harper, 64 S. C. 338, 42

S. E. 153.

And where twentieth day falls on Sunday
service by mail on twenty-first day is good.
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—Where summons has been properly

served without complaint, if it is deposited

in the post office on the twenty-first day
after demand for service when the twen-
tieth day falls on Sunday, it is good. Royal
Exch. Assur. of London v. Bennettsville

& C. R. Co., 95 S. C. 375, 79 S. E. 104.

But plaintiffs' electing to pursue publica-

tion after defendant's voluntary appearance
waives right to insist on answer in twenty
days.—Where plaintiffs, after voluntary ap-

pearance of defendant, elected to pursue
publication of summons and called upon
defendant to answer within twenty days
after publication, they waived their right

to insist on answer within twenty days

from the time of appearance, although ap-
pearance by defendant subjected him to

jurisdiction of court and made it requisite

that he answer within twentv days. Step-
hens v. Ringling, 102 S. C. 333. 86 S. E. 683.

And where plaintiffs procured from clerk

an order of publication for service of non-
resident, the defendants were held to be in

time where they filed a petition for re-

moval before the service by publication

became effective, plaintiffs having waived
their rights after defendants' appearance
when they thereafter petitioned for order

of publication. Stephens v. Ringling, 102

S. C. 333, 86 S. E. 683.

§ 10-634. When notice served in lieu of copy of complaint.

In the case of a defendant against whom no personal claim is made the

plaintiff may deliver to such defendant with the summons a notice subscribed

by the plaintiff or his attorney setting forth the general object of the action,

a brief description of the property affected by it, if it affects specific real or

personal property, and that no personal claim is made against such defend-

ant in which case no copy of the complaint need be served on such defend-

ant unless, within the time for answering, he shall in writing demand the

same.

1942 Code § 431; 1932 Code § 431; Civ. P. '22 § 387; Civ. P. '12 § 181; Civ. P. '02 § 152;

1870 (14) § 154; 1930 (36) 1218; 1931 (37) 241; 1937 (40) 335.

Defendant who answers after notice de-

livered under this section must be regarded

as a volunteer. Wylie v. Lyle, 7 S. C. 202.

Article 3.

Demurrer or Answer.

§ 10-641. Defendant to demur or answer within twenty days.

The only pleading on the part of the defendant is either a demurrer or an

answer. It must be served within twenty days after the service of the copy

of the complaint.

1942 Code § 457; 1932 Code § 457; Civ. P. '22 § 400; Civ. P. '12 § 193; Civ. P. '02 § 164;

1870 (14) § 166.

had been overruled. DePass v. Spartan-

burg, 190 S. C. 22. 1 S. E. (2d) 904.

And question of failure of petition to state

necessary facts may be raised after an-

swer.-—Under this section and § 10-647 and
Cir. Ct. Rule 18, defendant in action to

foreclose mechanic's lien, statute for which
makes no special provisions for defend-

ant's pleadings, may after answer by mo-
tion on due notice to dismiss petition raise

the question that petition fails to state facts

necessary to show the lien, the defect ap-

pearing on the face of petition. National

Cross reference.—See note to § 10-654.

Answer usually allowed after demurrer
is overruled.—When defendant's demurrer,

filed in good faith, is overruled, ordinarily

he should be allowed to answer. Sprunt

& Son v. Gordon, 89 S. C. 426, 71 S. E.

1033.

In discretion of the court.—In a case

where the defendants elected to stand on

a demurrer which presented to the court

only questions of law, it was not obliga-

tory on the court to permit the defend-

ants to answer over after the demurrer
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Loan & Exch. Bank of Columbia v. Argo
Develop. Co., 141 S. C. 72. 139 S. E. 183.

But it is improper to demur and answer
at the same time.—Under this section it

is improper to do both at the same time,
except to challenge the complaint for want
of facts or the court's jurisdiction, and de-
fendant may be required to elect upon which
he will stand. Sprunt & Son v. Gordon, 89
S. C. 426, 71 S. E. 1033.

A motion to make complaint more
definite and certain is not a pleading, nor
an alternative remedy for a demurrer or
answer. Lawrence v. Lawrence, 81 S. C.

126, 62 S. E. 9.

For a discussion of this section as ap-

plied to Federal procedure, see Fail v.

American Fidelity & Cas. Co., 74 F. Supp.
904.

For additional related cases, see Domin-
ion Nat. Bank v. Olympia Cotton. Mills.

128 F. 181; as to extension of time, Wilcox
& Gibbs Guano Co. v. Phoenix Ins. Co.,

60 F. 929, affirmed in 65 F. 628.

Applied in Etiwan Fertilizer Co. v. Johns,
202 S. C. 29, 24 S. E. (2d) 74.

Cited in Gadsden v. Catawba Water Pow-
er Co., 71 S. C. 340, 51 S. E. 121.

§ 10-642. When the defendant may demur.

The defendant may demur to the complaint when it shall appear upon the

face thereof that

:

(1) The court has no jurisdiction of the person of the defendant or the

subject of the action
;

(2) The plaintiff has not legal capacity to sue

;

(3) There is another action pending between the same parties for the same
cause

;

(4) There is a defect of parties, plaintiff or defendant

;

(5) Several causes of action have been improperly united ; or

(6) The complaint does not state facts sufficient to constitute a cause of

action.

1942 Code § 458; 1932 Code § 458; Civ. P. '22 § 401; Civ. P. *12 § 194; Civ. P. '02 § 165;

1870 (14) § 167.

I. Demurrer When Court Lacks Juris-

diction.

II. Demurrer When Plaintiff Lacks Ca-
pacity to Sue.

III. Demurrer When Another Action For
Same Cause Pending Between Same
Parties.

IV. Demurrer When There Is a Defect
of Parties.

V. Demurrer When Causes of Action Im-
properly United.

VI. Demurrer When Facts in Complaint
Insufficient to Constitute Cause of

Action.

Cross References.

As to objection not appearing in complaint, see § 10-645. As to waiver of objection to

complaint, see § 10-647.

I. DEMURRER WHEN COURT
LACKS JURISDICTION.

Intent of section.—In Commercial Ins. &
Banking Co. v. Turner, 8 S. C. 107, the

court held that the clear intention of this

section and § 10-645 is that the defendant
shall give, by his demurrer or answer, spe-

cific notice that he intends to rely on one
or more of these specified defenses if he

wishes to make them available. A general

denial of all the facts alleged in the com-
plaint is not a compliance with these re-

quirements of the Code. The object of

these provisions is to relieve the plaintiff

from any necessity of preparing to meet

such objections on the trial, unless notified

by the pleadings that the defendant in-

tends to rely on one or more of them. Neel
v. Clark, 193 S. C. 412, 8 S. E. (2d) 740.

Lack of jurisdiction must appear on face

of complaint.—A complaint is not demur-
rable under this subdivision unless the lack

of jurisdiction appears on the face thereof.

Duncan v. Duncan, 93 S. C. 487, 76 S. E.

1099.

And question of service of process out-

side State not considered.—On hearing de-

murrer to jurisdiction of the court, the
question of the service of process upon the

defendant outside the State cannot be con-
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sidered. If defendant desires to present this

question to the court, he should file a mo-
tion to quash or set aside the service with-

out seeking dismissal of the complaint.

Thompson v. Queen City Coach Co., 169

S. C. 231, 168 S. E. 693.

Exceptions to order overruling demurrer
which did not refer directly to any one of

grounds of demurrer or to any alleged de-

fect appearing on face of complaint and
presenting questions not presented to cir-

cuit judge in grounds of demurrer could

not be considered on appeal. Stewart v.

Ficken, 172 S. C. 151, 173 S. E. 301.

Applied in Bailey v. Cooley, 153 S. C. 78,

150 S. E. 473.

II. DEMURRER WHEN PLAINTIFF
LACKS CAPACITY TO SUE.

Question of capacity cannot be put in is-

sue except by demurrer. Commercial Ins.

Co. v. Turner, 8 S. C. 107; Palmetto Lum-
ber Co. v. Risley, 25 S. C. 309; Liberian
Exodus Joint Stock S. S. Co. v. Rodgers,
21 S. C. 27.

And failure to demur constitutes waiver
of objection.—Objection that action is

brought by clerk of court as administra-
tor in his individual capacity when admin-
istration is granted to him officially must
be taken by demurrer, and if not is waived.
Trimmier v. Atlanta & C. A. L. Ry., 81

S. C. 203, 62 S. E. 209.

Incapacity to sue must appear in com-
plaint.—A demurrer under this subdivision
can only be interposed where the incapacity

to sue appears in the complaint. Cone
Export & Commission Co. v. Poole, 41

S. C. 70, 19 S. E. 203.

Where complaint alleges corporate ex-

istence in plaintiff and nothing appears on
its face to show his want of corporate au-
thority, it is not demurrable on this ground.
Cheraw & Chester R. Co. v. White, 14 S.

C. 51; Atlantic Coast Line R. Co. v. Ep-
person, 85 S. C. 134, 67 S. E. 235.

And ground of incapacity to sue must be
distinctly stated. Trimmier v. Atlanta &
C. A. L. Ry., 81 S. C. 203, 62 S. E. 209;
Elackwell v. British-American Mortg. Co.,

65 S. C. 105, 43 S. E. 395.

Absence of allegation of appointment
of guardian ad litem for infant plaintiff.—

Demurrer to a complaint as not stating facts

constituting a cause of action, in that there
are no allegations of the appointment of a

guardian ad litem for infant plaintiffs, does
not reach the question of legal capacity to

sue. Smith v. Smith, 52 S. C. 205, 29 S. E.
549.

Objection to complaint by "oral demurrer
at the trial" comes too late when it arises

under this subdivision. Dawkins v. Mathis,
47 S. C. 64, 24 S. E. 990.

For additional related cases, see, Smith
v. Smith, 50 S. C. 54, 27 S. E. 545; Mickle
v. Congaree Const. Co., 41 S. C. 394, 19

S. E. 725; Willis v. Tozer, 44 S. C. 1, 21

S. E. 617; Lookout Mountain Medicine Co.

v. Hare, 56 S. C. 456, 35 S. E. 130; Riley

& Son v. Southern Ry. Co, 81 S. C. 387,

62 S. E. 509; Battle v. Columbia, Newberry
& Laurens R. R„ 70 S. C. 329, 49 S. E.

849; Fishburne v. Minott, 72 S. C. 567, 52

S. E. 648; Carroll v. Still, 13 S. C. 430.

Applied in Land Mortgage Inv. & Agency
Co. v. Williams, 35 S. C. 367, 14 S. E. 821;

Walpole v. City Council, 32 S. C. 547, 11

S. E. 391.

Quoted in Jennings v. McCowan, 215

S. C. 404, 55 S. E. (2d) 522 (1949), cert,

denied 338 U. S. 956, 70 S. Ct. 494, 94 L. Ed.
590 (1950).

III. DEMURRER WHEN ANOTHER
ACTION FOR SAME CAUSE PEND-
ING BETWEEN SAME PARTIES.

Demurrer lies only where pendency of

another action appear:; on face of complaint.

A complaint is not demurrable under this

subdivision unless another action pending
appears on the face thereof. Duncan v.

Duncan, 93 S. C. 487, 76 S. E. 1099.

Under this section and § 10-645, a com-
plaint in a suit by a wife against her hus-

band, which alleges that she is the owner
in fee of described land, that tine husband
continually trespasses on the land, and col-

lects the rents and will not account there-

for, and that he is unable to respond in

damages, etc., states a cause of action as

against a demurrer on the ground that there

is another action pending between the same
parties. Duncan v. Duncan, 93 S. C. 487,

76 S. E. 1099.

And if it does not so appear the objec-

tion must be by answer.—Kiddell v. Bris-

tow, 67 S. C. 175, 45 S. E. 174.

And affidavits served with demurrer do
not constitute answer.—Affidavits served

with the demurrer contesting the allega-

tions of a complaint are not equivalent to

an answer. Duncan v. Duncan, 93 S. C.

487, 76 S. E. 1099.

Failure to demur when proper waives ob-

jection.—This ground of objection is waived
unless taken bv demurrer. Daniels v.

Moses, 12 S. C. 130.

And this subdivision does not apply to

actions pending in another State. Hill v.

Hill, 51 S. C. 134, 28 S. E. 309.
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Or in Federal courts.—This section does
not apply to pendency of action in Federal
court. Lo?an v. Atlantic & C. A. L. R.
Co., 82 S. C. 518, 64 S. E. 515; Mayfield
v. Atlanta & C. A. L. R. Co., 79 S. C.

558, 61 S. E. 106.

Nor does it apply where one suit is by
only one plaintiff for recovery of personal
property, and the other, with additional

plaintiffs, includes claim for punitive dam-
ages. Walters v. Laurens Cotton Mills,

53 S. C. 155, 31 S. E. 1.

And action for injunction is not bar to
action in nature of quo warranto. State

v. Stickley, 80 S. C. 64, 16 S. E. 211.

As to pendency of another action by oth-
ers of same class suing in common right,

see State v. Chester & Lenair R. R. Co.,

13 S. C. 290.

As to evidence of dismissal of former
action, see State v. Stickley, 80 S. C. 64,

61 S. E. 211.

Applied in Setzer v. Foil, 179 S. C. 232,

183 S. E. 907.

Cited in Hollingsworth v. Southern Ry.,

57 S. C. 453, 35 S. E. 739.

IV. DEMURRER WHEN THERE IS
A DEFECT OF PARTIES.

This objection must be made by demur-
rer, and is waived upon failure to demur.
Featherston v. Norris, 7 S. C. 472; Evans
v. McLucas, 12 S. C. 56; Daniels v. Moses,
12 S. C. 130; Ross v. Linder, 12 S. C. 592;

Shull v. Caughman, 54 S. C. 203, 32 S. E.

301; Allen v. Cooley, 53 S. C. 77. 30 S. E.

721.

Where there is a defect of parties plain-

tiff, it is the duty of the defendant, under
this section, to demur to the complaint.

And, in the absence of such demurrer, he
is deemed to have waived the objection in

view of § 10-647. Rowland v. Pruitt, 123

S. C. 244, 116 S. E. 456.

Provided the defect appears on face of

complaint.—When the defect of parties ap-

pears upon the face of the complaint, the

proper remedy is by demurrer. If the de-

fect does not appear upon the face of the

complaint, the objection may be taken by
answer. If such objection be not taken

either by demurrer or answer, the defend-

ant shall be deemed to have waived the

same. Delleney v. Winnsboro Granite Co.,

72 S. C. 39, 51 S. E. 531.

But the right to demur is not waived by
motion to have complaint made more def-

inite.—Lawrence v. Lawrence, 81 S. C. 126,

62 S. E. 9.

This ground cannot apply in case of mis-

joinder of parties. Lowry v. Jackson, 27

S. C. 318, 3 S. E. 473.

Under this section and § 10-647 a de-

fect of parties cannot be first urged on a

motion for nonsuit. Shull v. Caughman,
54 S. C. 203, 32 S. E. 301.

Whether right of action for trespass on
realty survives to personal or real repre-

sentative should be raised by demurrer or

answer. Voyles v. Postal Tel. Cable Co.,

78 S. C. 430, 59 S. E. 68.

As to defect of parties distinguished from
misjoinder, see Wright v. Willoughby, 79

S. C. 438, 60 S. E. 971.

Applied in Kirton v. Howard, 137 S. C.

11, 134 S. E. 859; Gilbert v. Glenn, 159 S. C.

135, 156 S. E. 325.

V. DEMURRER WHEN CAUSES OF
ACTION IMPROPERLY UNITED.
Under this subdivision the question of

misjoinder can be raised only by demurrer,
and not by motion to vacate an attachment.

Seibels v. Northern Cent. Ry. Co., 80 S. C.

133, 61 S. E. 435; Field v. Hurst, 9 S. C.

277.

And demurrer, not motion to strike out,

is remedy for failure to state cause of ac-

tion where there are several causes. Berrv
v. Moore Co., 69 S. C. 317, 48 S. E. 249.

"

Objection waived if not met by demur-
rer.—Objection to alleged misjoinder of

causes ex contractu and ex delicto, the de-

fect appearing on the face of the complaint,

can be made only by demurrer; and, when
not raised in that way, it is waived under
this section and § 10-647. Savannah Chem-
ical Co. v. Johnson, 105 S. C. 213, 89 S. E.

810.

But where defendant fails to raise ques-

tion of misjoinder by demurrer, he cannot
afterwards do so by motion to require plain-

tiff to elect on which he will rely. Where
several causes of action are blended in

one statement, such motion may be made.
Ross v. Jones, 47 S. C. 211, 25 S. E. 59.

And it may be taken by any defendant.

Suber v. Allen, 13 S. C. 317.

Provided it is good as to all defendants.

—Joint demurrer bad as to all, must fail

though good as to one who joins. Lowry
v. Jackson, 27 S. C. 318, 3 S. E. 473; Guy
v. McDaniel, 51 S. C. 436, 29 S. E. 196.

And provided the several causes of ac-

tion are improperly joined.—Demurrer on

this ground will not lie where several plain-

tiffs, severally owning adjoining tracts of

land, join in action for damages in solido

for injuries thereto by defendant's dam.
But demurrer will lie in such case, where
the injuries are separate and distinct. Hel-

lams v. Switzer, 24 S. C. 39.

[1 SC Code]—44 689



§ 10-642 Code of Laws of South Carolina § 10-642

Where only one primary right and wrong
are stated, there is only one cause of ac-

tion. Wright v. Willonghby, 79 S. C. 438,

60 S. E. 971.

There is not misjoinder of causes of ac-

tion where adult ward and three minor
wards sue their guardian for accounting.

Stallings v. Barrett, 26 S. C 474, 2 S. E. 483.

This objection does not apply where
creditor sues heir in possession of intes-

tate's land and alleges sufficient facts to

show cause of action against administrator,

and does not seek judgment against him.

Lowry v. Jackson, 27 S. C. 318, 3 S. E.

473.

Complaint not demurrable for multifari-

ousness where it alleges breach of trust,

because it makes a party in possession of

the assets under the breach, with notice, a

defendant. Ragsdale v. Holmes, 1 S. C.

91; Melton v. Withers, 2 S. C. 561.

As to proper joinder of several causes of

action, see Long v. Hunter, 58 S. C. 152,

36 S. E. 579.

As a demurrer is not a remedy for jum-
bling causes of action. Marion v. Charleston,

68 S. C. 257, 47 S. E. 140; Duncan v.

Jones Co., 82 S. C. 562, 64 S. E. 749.

Plaintiff may cure defect of misjoinder
by voluntary amendment of complaint.

—

Where there is improper joinder of causes
of action and demurrer to the complaint
therefor, plaintiff may cure the defect by
voluntary amendment of complaint. Sul-

livan v. Sullivan, 24 S. C. 474.

VI. DEMURRER WHEN FACTS IN
COMPLAINT INSUFFICIENT
TO CONSTITUTE CAUSE

OF ACTION.

A complaint is sufficient if it states any
cause of action. Independent Steam Fire

Engine Co. v. Richland Lodge, 70 S. C.

572, 50 S. E. 499.

Or where plaintiff is entitled to relief

thereunder.—Complaint is not demurrable
when plaintiff is entitled to any relief what-
ever. Independent Steam Fire Engine Co.

v. Richland Lodge, 70 S. C. 572, 50 S. E.

499.

And motion to compel plaintiff to elect,

not demurrer, is proper remedy where
allegations of complaint are appropriate to

either of two causes of action. Welborn
v. Dixon, 70 S. C. 108, 49 S. E. 232.

But demurrer is proper where statement
of cause is insufficient.—Demurrer proper
remedy for defective statement of cause of

action in counterclaim. Kentucky Refin-

ing Co. v. Saluda Oil Mill Co., 70 S. C. 89,

48 S. E. 987.

In which case the demurrer may be in-

terposed after trial.—A demurrer on the

ground that complaint does not state facts

sufficient to constitute cause of action may
be interposed after trial of issues raised by
the pleadings, by virtue of § 10-647, pro-
viding that an objection to demurrable de-

fects in a complaint is waived, unless made
by demurrer or answer, 'excepting only

the objection that the complaint
does not state facts sufficient to constitute

a cause of action." Garrett v. Weinberg.
50 S. C. 310, 27 S. E. 770.

The defect must be substantial, and such
as cannot be cured except by allegations

of answer. Childers v. Verner & Stribling.

12 S. C. 1.

Otherwise a demurrer will not lie.—Un-
til it does appear that some fact is omitted
which is necessary to constitute the cause
of action, no demurrer can be sustained.

Balle v. Moseley, 13 S. C. 439.

Thus, in action to recover money won
at game of faro, if the complaint does not
allege that the money was won at one
time and sitting, it is demurrable on this

ground. Trumbo v. Finley, 18 S. C. 305.

But omission of allegation relating to

capacity to sue is no ground for demurrer
under this subdivision. Cone Export &
Commission Co. v. Poole, 41 S. C. 70, 19

S. E. 203; and other cases cited under subd.

(2).

Allegation as to possession within ten

years is not necessary in action for parti-

tion. Griffith v. Cromley, 58 S. C. 448, 36

S. E. 738.

Complaint alleged subscription by de-

fendant to stock of plaintiff of fifty acres

of land, and a refusal to convey, and de-

manded payment in money for the land,

without alleging promise to pay money or

previous demand, and was held not de-

murrable on this ground. Cheraw & Ches-

ter R. Co. v. Garland, 14 S. C. 63.

Where administrator of distributee of in-

testate brings action against the adminis-

trator of such intestate and joins with him
as plaintiff a distributee of such aforemen-
tioned distributee, complaint is demurrable
as to such plaintiff distributee on this

ground. Roberts v. Johns, 10 S. C. 101.

As the judge cannot draw inferences

outside of complaint to sustain it. Talbcrt

v. Charleston & W. C. Rv.. 72 S. C. 137, 51

S. E. 564.

Demurrer is not the remedy for indefi-

niteness. Pierson v. Green, 69 S. C. 559,

48 S. E. 624.

Objection that cause of action does not

survive cannot be taken by oral demurrer.
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Duke v. Postal Tel. Cable Co., 71 S. C.

95, SO S. E. 675.

Proceeding with trial after presentation

of demurrer amounts to overruling it.

Mauldin v. Seaboard Air Line Ry., 73 S.

C. 9, 52 S. E. 677.

Writ of prohibition was not warranted
on ground that, because of defective aver-

ment in complaint for injunction, plaintiff

was not entitled to relief demanded. Ex
parte Jones, 160 S. C. 63, 158 S. E. 134.

For additional related cases, see, as to

contributory negligence, Cooper v. Atlantic

Coast Line R. Co., 69 S. C. 479, 48 S. E.

458; Smith v. Southern Ry.. 80 S. C. 1, 61

S. E. 205; McLean v. Atlantic Coast Line
R. Co., 81 S. C. 100, 61 S. E. 900, 1071.

As to demurrer to answer to enjoin con-
demnation proceedings, Columbia v. Mel-
ton, 81 S. C. 356, 62 S. E. 245, 399.

Applied in Georgia-Carolina Gravel Co.
v. Blassingame, 129 S. C. 18, 123 S. E. 324.

Cited in Pieper v. Shahid, 101 S. C. 364,

85 S. E. 905; Montgomery v. Robinson,
93 S. C. 247, 76 S. E. 188.

§ 10-643. What demurrer to specify.

The demurrer shall distinctly specify the grounds of objection to the

complaint. Unless it does so it may be disregarded. It may be taken to the

whole complaint or to any of the alleged causes of action stated therein.

1942 Code § 459; 1932 Code § 459; Civ. P. '22 § 402; Civ. P. '12 § 195; Civ. P. '02 § 166;

1870 (14) § 168.

Purpose of section.—The requirement of

this section is in order that the adversary
may have notice of the precise issue to be
met upon the argument on the demurrer.

Weathers v. Laurens, 187 S. C. 297, 197 S.

E. 317.

Demurrer must be to entire cause of

action, and not to part of cause of action

of defense. Buist v. Salvo, 44 S. C. 143,

21 S. E. 615; Lawson v. Gee, 57 S. C. 502,

35 S. E. 759.

Otherwise it should be overruled.— In

view of this section, not providing that a

demurrer may be interposed to a part of

a cause of action, a demurrer to part of

executor's complaint for partition and sale

which suggests a contest between heirs

should have been overruled. Scheper v.

Scheper, 115 S. C. 421, 106 S. E. 3i.

A demurrer cannot be sustained which
is good only as to certain paragraphs of a

defense. Buist v. Salvo, 44 S. C. 143, 21

S. E. 615.

Joint demurrer to complaint stating cause
of action against any of defendants is bad.

Stahn v. Catawba Mills, 53 S. C. 519, 31

S. E. 498.

As to requirement that demurrer dis-

tinctly specify grounds of objection, see

Carroll v. Still, 13 S. C. 430; Buist v. Salvo,

44 S. C. 143, 21 S. E. 615; Sloan v. Sea-
board & R. R. Co., 64 S. C. 389, 42 S. E.

197; Berrv v. Moore Co., 69 S. C. 317, 48
S. E. 249.

As to objection for misjoinder of parties,

see Cousar v. Heath, Witherspoon & Co.,

80 S. C. 466, 61 S. E. 973.

Applied in Land Mortgage Inv. & Agen-
cy Co. v. Williams, 35 S. C. 367, 14 S. E.
821.

Quoted in First Carolinas Joint Stock
Land Bank of Columbia v. New York Title

& Mortg. Co., 172 S. C. 446, 174 S. E. 406.

Cited in Pieper v. Shahid, 101 S. C. 364,

85 S. E. 905; Mingus v. Broom, 203 S. C.

450, 27 S. E. (2d) 801.

§ 10-644. Pleading after demurrer.

After the decision on a demurrer the court shall, unless it appear that the

demurrer was interposed in bad faith or for purposes of delay, allow the

party to plead over upon such terms as may be just. If the demurrer be

allowed for the cause mentioned in the fifth item of § 10-642, the court

may, in its discretion and upon such terms as may be just, order the action to

be divided into as many actions as may be necessary to the proper determin-

ation of the causes of action therein mentioned.

1942 Code § 493; 1932 Code § 493; Civ. P. '22 § 435; Civ. P. '12 § 223; Civ. P. '02 § 193;

1870 (14) § 195.
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Cross reference.—As to amendments by
the court, see § 10-692.

This section is not limited in its applica-

tion by § 10-692. Mallard Lumber Co. v.

Carolina Portland Cement Co., 134 S. C.

228, 132 S. E. 614.

The plaintiff, under this section, may be
allowed to plead over after demurrer on
payment of costs. Cheraw & Chester R.
Co. v. White, 14 S. C. 51.

But it is not necessary that costs be re-

quired of plaintiff to plead over after de-

murrer. Stallings v. Barrett, 26 S. C. 474,

2 S. E. 483.

Nature of just terms in pleading over is

discretionary.—Under this section, which
provides that the court shall allow the

party to plead over, after a demurrer, "upon
such terms as are just," the question of

just terms is one of fact and is determined
by the circuit judge as a matter addressed
to his discretion. Lowry v. Jackson, 27

S. C. 318, 3 S. E. 473; Cureton v. Stokes,

20 S. C. 582.

Dismissal of action with permission to

plead over without prejudice to later ac-

tion.—The circuit court's order dismissed
complainant's action with permission to

"plead over'', which could only mean that

the order was without prejudice to the

complainant to commence another action

limited by the applicable statute of limita-

tion. Hennegan v. Atlantic Coast Line R.

Co., 211 S. C. 357, 45 S. E. (2d) 331.

Where demurrer in good faith overruled,

defendant may answer original as well as

amended complaint.—Where demurrer to

complaint is overruled but plaintiff is given
permission to amend complaint, with per-

mission to defendant, under § 10-691, to

answer the amended complaint, permission
should also be granted defendant, upon
terms, to answer the original complaint, the
demurrer being made in good faith. New
Home Sewing Mach. Co. v. Wray, 28 S. C.

86, 5 S. E. 603.

Where demurrer sustained without leave

to amend, matter is res adjudicata.—Where
demurrer to complaint is sustained, with-
out leave to plaintiff to amend under pro-
vision of this section, and plaintiff does not
appeal from such order, the matter in-

volved is res adjudicata, and an amended
complaint is not allowable. McEachern
v. Wilson, 154 S. C. 201, 151 S. E. 472.

Amendment by dividing original com-
plaint prior to order sustaining demurrer
proper.—Where plaintiff did not wait for

order of court sustaining demurrer, but

acquiesced in its correctness and within

twenty days, before the period for answer-
ing it had expired, availed himself of this

section allowing voluntary amendments as

matter of course by dividing the original

complaint as the court would have done,

such amendment of original complain* was
proper, since it was not done for delay.

Sullivan v. Sullivan, 24 S. C. 474.

For additional related cases, see, Williams
v. Newton, 82 S. C. 227, 64 S. E. 219; Ken-
tucky Refining Co. v. Saluda Oil Mill Co.,

70 S. C. 89, 48 S. E. 987.

§ 10-645. Objection not appearing in complaint.

When any of the matters enumerated in § 10-642 do not appear upon the

face of the complaint the objection may be taken by answer.

1942 Code § 461; 1932 Code § 461; Civ. P. '22 § 404; Civ. P. '12 § 197; Civ. P. '02 § 168;

1870 (14) § 170.

Object of section.—In Commercial Ins.

& Banking Co. v. Turner, 8 S. C. 107, the

court held that the clear intention of this

section and § 10-642 is that the defendant
shall give, by his demurrer or answer, spe-

cific notice that he intends to rely on one
or more of the specified defenses if he
wishes to make them available. A general

denial of all the facts alleged in the com-
plaint is not a compliance with these re-

quirements of the Code. The object of

these provisions is to relieve the plaintiff

from any necessity of preparing to meet
such objections on the trial, unless notified

by the pleadings that the defendant in-

tends to rely on one or more of them.

Neel v. Clark, 193 S. C. 412, 8 S. E. (2d)

740.

Applied in Kirton v. Howard, 137 S. C.

11, 134 S. E. 859; Georgia-Carolina Gravel
Co. v. Blassingame, 129 S. C. 18, 123 S. E.

324; Duncan v. Duncan, 93 S. C. 487, 76

S. E. 1099; Patterson v. Pagan, 18 S. C.

584; Kiddell v. Bristow, 67 S. C. 175, 45 S.

E. 174; Land Mortg. Inv. & Agency Co. v.

Williams, 35 S. C. 367, 14 S. E. 821.

Stated in Thompson v. Queen Citv

Coach Co., 169 S. C. 231, 168 S. E. 693.

Cited in Jennings v. McCowan, 215 S. C.

404, 55 S. E. (2d) 522 (1949), cert, denied

338 U. S. 956, 70 S. Ct. 494, 94 L. Ed. 590

(1950).
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§ 10-646. Statute of limitations raised only by answer.

The objection that the action was not commenced within the time lim-

ited by law can only be taken by answer.

1942 Code § 356; 1932 Code § 3S6; Civ. P. ' 22 § 313; Civ. P. '12 § 119; Civ. P. '02 § 94;

1870 (14) § 97.

Answer is exclusive mode of raising

question of limitation.—This section pre-
scribes the exclusive method of objecting
that the action was not commenced within
the time limited. Fulmore v. Fulmore,
US S. C. 213. 105 S. E. 285.

And demurrer is unavailable.—Under
this section a demurrer is insufficient to

raise the question of limitation. Guerard
v. Jenkins, 80 S. C. 223, 61 S. E. 258; Ful-
more v. Fulmore, 115 S. C. 213, 105 S. E.
285.

Section applies to plaintiff only where
defendant files strict counterclaim.—The
provision in this section that "the objec-
tion that the action was not commenced
within the time limited can only be taken
by answer" applies to a plaintiff only when
called upon to answer or reply to a strict

counterclaim or set-off asserted as a cross

action against the plaintiff. It does not
apply to the case where the defendant has
no cross claim against the plaintiff, but files

a plea which is in the nature of a counter-
claim and which is tested by the rules gov-
erning counterclaims. Bank of Columbia
v. Gadsden, 56 S. C. 313, 33 S. E. 575.

And where defendant fails to object by
answer as herein prescribed, he is pre-

cluded from raising that objection at trial.

Jones v. Massey, 9 S. C. 376.

But it -seems that such failure to object

by answer does not preclude defendant
from setting up other defenses. Cohrs v.

Fraser, 5 S. C. 351.

And reasons actuating defendant to plead
such limitation should not be stated in

answer, and if contained therein, should be
stricken out as irrelevant. Nichols v.

Briggs, 18 S. C. 473.

Applied in Karres v. Pappas, 194 S. C.

512, 10 S. E. (2d) 15.

Quoted in Sutton v.

38 S. E. 150.

Cited in Cheraw v

76, 191 S. E. 831.

Clark, 59 S. C. 440,

Turnage, 184 S. C.

§ 10-647. When objection waived.

If no such objection be taken either by demurrer or answer the plaintiff

or defendant shall be deemed to have waived the same, excepting only an

objection (a) to the jurisdiction of the court, (b) that the complaint does not

state facts sufficient to constitute a cause of action or (c) that the answer

does not state facts sufficient to constitute a defense.

In cases in which the objection is made that the complaint does not state

facts sufficient to constitute a cause of action or that the answer does not

state facts sufficient to constitute a defense the party making such objection

shall give at least five days' notice in writing to the opposite party of the

grounds of such objection.

1942 Code § 462; 1932 Code § 462; Civ. P. *22 § 405; Civ. P. '12 § 198; Civ. P. '02 § 169;

1870 (14) § 171; 1903 (14) 130.

I. Waiver of Objection Generally.

II. Exceptions in Section to Waiver of

Objection.

III. Provision for Notice.

I. WAIVER OF OBJECTION
GENERALLY.

Object of section.—The clear intention

of this section is that defendant shall give,

by his demurrer or answer, specific notice

that he intends to rely on one or more of

these specific defenses, if he wishes to make
them available. A general denial of all the

facts alleged in the complaint is not a com-
pliance with these requirements. The ob-

ject of them is to relieve the plaintiff from
the necessity of preparing to meet such

objections, on trial, unless so notified of

them. Liberian Exodus Joint Stock S. S.

Co. v. Rodgers, 21 S. C. 27; Palmetto Lum-
ber Co. v. Risley, 25 S. C. 309; Walpole v.

City Council, 32 S. C. 547, 11 S. E. 391.

Objection, made by answer but stricken

out on defendant's motion during trial, was
waived. Kiddell v. Bristow, 67 S. C. 175,

45 S. E. 174.
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Objection for defect of parties must be
made by demurrer or answer. Anderson v.

Baughman, 69 S. C. 38, 48 S. E. 38; Del-

lenev v. Winnsboro Granite Co., 72 S. C.

39, 51 S. E. 531; Voyles v. Postal Tel.

Cable Co., 78 S. C. 430, 59 S. E. 68.

And such objection comes too late after

failure to make it by demurrer or answer.

Featherston v. Norris, 7 S. C. 472; Evans
v. McLucas, 12 S. C. 56; Daniels v. Moses,
12 S. C. 130; Ross v. Linder, 12 S. C. 592.

An objection that a trustee holding le-

gal title for plaintiff was a necessary party,

though good, is too late when first made
on appeal. Kirton v. Howard, 137 S. C.

11, 134 S. E. 859.

And nonsuit or directed verdict not pred-

icated upon defect of parties.—It is well

settled that within the provisions of this

section and §§ 10-642, 10-643, 10-645, and
10-696, a nonsuit or directed verdict cannot

be predicated upon a defect of parties. Un-
less the alleged defect of parties be asserted

by demurrer or answer, the defendant shall

be deemed to have waived the objection.

Baker v. Hartford Fire Ins. Co., 195 S. C.

373, 11 S. E. (2d) 434.

Applied in Temple v. Montgomery, 157

S. C. 85, 153 S. E. 640; National Loan &
Exch. Bank v. Argo Develop. Co., 141

S. C. 72, 139 S. E. 183; Farmers' Bank v.

Eledge, 126 S. C. 517, 120 S. E. 362; Bank
of Dillon v. Adams, 125 S. C. 210, 118 S.

E. 417: Rowland v. Pruitt, 123 S. C. 244,

116 S. E. 456; Shull v. Caughman, 54 S. C.

203, 32 S. E. 301 ; Allen v. Cooley, 53 S. C.

414, 31 S. E. 634; Smith v. Smith, 52 S. C.

205, 29 S. E. 549; People's Oil & Fertilizer

Co. v. Charleston & W. C. Ry., 83 S. C.

530, 65 S. E. 733; Bowden & Earle v. Win-
smith, 11 S. C. 409; Daniels v. Moses, 12

S. C. 130; Jackins v. Dickinson, 39 S. C.

436, 17 S. E. 996; Ross v. Jones, 47 S. C.

211, 25 S. E. 59; Dawkins v. Mathis, 47

S. C. 64, 24 S. E. 990; Smith v. Smith,
50 S. C. 54, 27 S. E. 545: Williams v.

Working Benevolent, etc., Lodge, 109 S.

C. 233, 95 S. E. 517; Savannah Chem. Co.
v. Johnson, 105 S. C. 213, 89 S. E. 810:

Marthinson v. McCutchen, 84 S. C. 256, 66

S. E. 120; Land Mortg. Inv. & Agencv Co.
v. Williams, 35 S. C. 367, 14 S. E. 821; Neel
v. Clark, 193 S. C. 412, 8 S. E. (2d) 7-10:

Cooper v. Baxlev, 194 S. C. 270, 9 S. E.

(2d) 721.

Quoted in First Carolinas Joint Stock
Land Bank v. New York Title & Mortg.
Co., 172 S. C. 446, 174 S. E. 406.

Cited in Triplett v. Columbia, 111 S. C.

7, 96 S. E. 675: Lawrence v. Lawrence, 81

S. C. 126, 62 S. E. 9: Jennings v. McCowan,
215 S. C. 404, 55 S. E. (2d) 522 (1949),

cert, denied 338 U. S. 956, 70 S. Ct. 494, 94

L. Ed. 590 (1950).

II. EXCEPTIONS IN SECTION TO
WAIVER OF OBJECTION

Possible to waive objections excepted in

section.—The three objections excepted
are not waived by failure to raise them by
demurrer or answer, but it does not follow

that they cannot be waived at all. Some
of the cases, construing this section, hold

that these objections can be raised at any
time and at any stage of the proceedings.
While this statement is true, nevertheless

it is somewhat misleading; for instance,

it has been held that objection for insuffi-

ciency cannot be raised for the first time

on appeal. Therefore, it is waived by
failure to raise it in the circuit court. Green
v. Green. 50 S. C. 514, 27 S. E. 952. And it

is quite certain that, once it has been prop-

erly raised and decided, it cannot be raised

again. Montgomery v. Robinson, 93 S. C.

247. 76 S. E. 188.

In Montgomery v. Robinson, 93 S. C.

247, 76 S. E. 188, the court held that it

follows that the three objections excepted
by this section are not waived by failure

to raise them by demurrer or answer, but

it does not follow that they cannot be
waived at all. Exchange Bank of Meggett
v. Bennett, 193 S. C. 320, 8 S. E. (2d) 515.

Objection that court is without jurisdic-

tion to entertain action can be made at

any stage of the proceedings, either in the

circuit or in the Supreme Court, even with-

out the requirement of notice. Williamson
v. Richards, 158 S. C. 534, 155 S. E. 890.

And objection that complaint does not

state facts sufficient to constitute cause
of action may be made orally at any stage

of the proceedings. Southern Porcelain

Mfg. Co. v. Thew, 5 S. C. 5; Bowden &
Earle v. Winsmith, 11 S. C. 409; Childers

v. Verner & Stribling, 12 S. C. 1 : Balle v.

Moseley, 13 S. C. 439; Kennerty v. Etiwan
Phosphate Co., 17 S. C. 411; Davis v. Mc-
Dufne, 18 S. C. 495; Hellams v. Switzer,

24 S. C. 39; Hull v. Young, 29 S. C. 64,

6 S. E. 938; Garrett v. Weinberg, 50 S. C.

310, 27 S. E. 770; Mendelsohn v. Banov,
57 S. C. 147. 35 S. E. 499.

So oral demurrer to answer setting up
counterclaims may be made on ground of

want of cause of action, though not ob-

jected to by formal demurrer or answer.

State v. Corbin & Stone, 16 S. C. 533.

Even after trial of the issues on circuit.

—

Garrett v. Weinberg, 50 S. C. 310. 27 S. E.

770.

But not for the first time on appeal in
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Supreme Court.—Green v. Green, 50 S. C.

514, 27 S. E. 952.

Notwithstanding this section, objection

that complaint does not state facts con-
stituting a cause of action cannot be raised

first on appeal, and is waived by failure

to raise it in the trial court. Montgomery
v. Robinson, 93 S. C. 247, 76 S. E. 188.

It is the duty of a demurrant to show
to the court the specific grounds upon which
his objection is made, either by setting

out such grounds in the demurrer itself, or.

if the objection comes, under the exception

to this section by oral motion at the hear-
ing, which must be reduced to writing
either by counsel or by the court stenog-

rapher. But such grounds cannot be
urged for the first time on appeal to the

Supreme Court. Exchange Bank of Meg-
gett v. Bennett. 193 S. C. 320, 8 S. E. (2d)

515.

Nor after reference to master and before
report is filed.—Under the authority of

the case of Cartee v. Spence, 24 S. C. 550,

it seems that the court cannot hear and de-

termine a question raised by demurrer
after all issues, both of law and fact, in an
action have been referred to the master or

referee for trial, in advance of the coming
in of the report. But, after filing of the

report, under such circumstances, a de-

murrer to the complaint on ground that

it does not state facts sufficient to consti-

tute a cause of action may be heard by
the trial judge. (Hull v. Young, 29 S. C.

64, 6 S. E. 938), provided the notice re-

quired by this section be given. Winn v.

Harby, 159 S. C. 257, 156 S. E. 767.

And when once overruled, such ruling

is binding on subsequent trial.—Where a

demurrer for want of facts sufficient to

constitute cause of action is once over-

ruled, such ruling is binding when motion

is rendered on subsequent trial. Long v.

Hunter, 58 S. C. 152, 36 S. E. 579.

But default judgment does not waive ob-
jection that complaint doss not state cause
of action. Gadsden v. Home Fertilizer &
Chemical Co., 89 S. C. 483, 72 S. E. 15.

Objection to capacity to sue must be
distinctly specifisd.—Black well v. British-

American Mortg. Co., 65 S. C. 105, 43 S. E.

395.

Where defendant demurs and answers
at the same time, both pleadings setting

up insufficiency for want of facts, it is error

to require him to elect on which he will

stand. Sprunt & Son v. Gordon, 89 S. C.

426, 71 S. E. 1033.

III. PROVISION FOR NOTICE.
Notice is required to be given.—Objection

to complaint on the ground that it does
not state facts sufficient to constitute cause
of action can be made at any time before
the circuit court without objection having
been raised either by demurrer or answer,
subject only to the proviso that "the party
making such objection shall give at least

five days notice." Williamson v. Richards,

158 S. C. 534, 155 S. E. 890.

If a defect appear on the face of the
complaint, objection for insufficiency is

not waived by answer without stating the

objection, but may be urged on the trial,

if defendant give five days' notice in writ-

ing. Peterman v. Pope, 74 S. C. 296, 54

S. E. 569.

And objection may not be made after case

is called for trial.—Motion to eliminate a de-

fendant, made upon call of the case, is

properly disallowed under this section, re-

quiring at least five days' notice in writing

to opposite party of grounds of such ob-

jection. Thompson v. Pacific Mills, 141 S.

C. 303, 139 S. E. 619.

§ 10-648. Reliance on jurisdictional objection; effect of subsequent pleading.

When in any case or proceeding before any court or other tribunal any

party shall appear for the sole purpose of objecting to the jurisdiction of

such court or tribunal and such court or tribunal shall, upon such objection

being made, overrule the same, such party may give notice, either to the

court or tribunal or to the opposing party, that he intends to rely on such

jurisdictional objection or reserve his rights thereunder. Upon the over-

ruling of such objection to the jurisdiction and the giving of such notice

such party may thereafter appear generally or answer or plead or contest

upon the merits, and such general appearance, answer, pleading or contest

upon the merits shall not be deemed a waiver of the objection to the juris-

diction.

1942 Code § 463; 1932 Code § 463; Civ. P. '22 § 406; 1919 (31) 55.
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Special appearance to question jurisdic- contemplates and impliedly acknowledges
tion extends time within which to demur jurisdiction of the court before disposition

or answer.—Under this section defendant's of a prior special appearance to test juris-

special appearance to object to jurisdiction diction of his person, he waives objection
extended time within which to answer or raised in the special appearance and be-

demur, notwithstanding §§ 10-649 to 10- comes subject to jurisdiction of the court.

651. Cheraw Motor Sales Co. v. Seymour. State Highway Dept. v. Isthmian S. S. Co.,

130 S. C. 307, 126 S. E. 39. 210 S. C. 408, 43 S. E. (2d) 132.

But objection to jurisdiction of person Applied in Georgia-Carolina Gravel Co.

by special appearance may be waived by v. Blassingame, 129 S. C. 18, 123 S. E. 324.

participation in prior event.—When defend- Cited in Dacus v. Johnston, 180 S. C.

ant becomes the actor in an event which 329, 185 S. E. 491.

§ 10-649. Notice of reliance on jurisdictional objection.

The notice required by § 10-648 need not be in any special form or in the

exact language of this chapter but any notice which informs the court, tri-

bunal or opposing party in substance of the intention of the party to rely on

the objection made or reserving his rights thereunder shall be deemed a

sufficient notice. The notice may be oral, if given to the court or tribunal in

the presence of the opposing party or his attorney, in which case it shall

be the duty of the court or tribunal to make a note of the same so as to pre-

serve the rights of the part}', but in all other cases such notice shall be in

writing. Notice to the attorney representing any party shall be deemed
notice to the party.

1942 Code § 464; 1932 Code § 464; Civ. P. '22 § 407; 1919 (31) 55.

Cited in Cheraw Motor Sales Co. v. Dacus v. Johnston, 180 S. C. 329, 185 S. E.

Seymour, 130 S. C. 307, 126 S. E. 39; 491.

§ 10-650. Who may give notice.

The word "party" as used in §§ 10-648, 10-649 and 10-651 shall include all

persons interested in the case or proceeding and who have a legal right to

make the objection to the jurisdiction of the court or tribunal.

1942 Code § 465; 1932 Code § 465; Civ. P. '22 § 408; 1919 (31) 55.

Cited in Cheraw Motor Sales Co. v.

Seymour, 130 S. C. 307, 126 S. E. 39; Dacus
v. Johnston, 180 S. C. 329, 185 S. E. 491.

§ 10-651. Mode of objection prescribed not exclusive.

Nothing in this chapter shall be construed to impair the right of any party

to object to the jurisdiction of any court or tribunal at any time and place

in any manner allowed by law and the practice in this State when such ob-

jection is based upon lack of jurisdiction of the subject matter of the case or

proceeding.

1942 Code § 466; 1932 Code § 466; Civ. P. '22 § 409; 1919 (31) 55.

Stated in Bailey v. Cooley. 153 S. C. 78, Seymour, 130 S. C. 307, 126 S. E. 39; Dacus
150 S. E. 473. v. Johnston, 180 S. C. 329, 185 S. E. 491.

Cited in Cheraw Motor Sales Co. v.

§ 10-652. What answer to contain.

The answer of the defendant must contain

:

(1) A general or specific denial of each material allegation of the com-
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plaint controverted by the defendant or of any knowledge or information

thereof sufficient to form a belief ; and

(2) A statement of any new matter constituting a defense or counter-

claim in ordinary and concise language without unnecessary repetition.

1942 Code § 467; 1932 Code § 467; Civ. P. '22 § 410; Civ. P. '12 § 199; Civ. P. '02 § 170;

1870 (14) § 172.

. I. General Consideration.

II. Contents of Answer.

Cross Reference.

As to pleading counterclaims, see notes to §§ 10-703 and 10-704.

I. GENERAL CONSIDERATION.
This section is mandatory and must be

complied with. McAliley v. Barber, 4 S.

C. 45; Cohrs v. Fraser, 5 S. C. 351; Fidel-

ity Fire Ins. Co. v. Windham, 134 S. C.

373, 133 S. E. 35; Frederick v. Chapman,
144 S. C. 137, 142 S. E. 247.

Meaning of section.—All that this sec-

tion means is that any paper purporting
to be an answer must contain either a

denial of a material allegation of the com-
plaint or new matter constituting a defense

or a counterclaim, or it will be no answer.
Kirven v. Virginia-Carolina Chemical Co.,

77 S. C. 493, 58 S. E. 424, affirmed in 215

U. S. 252, 30 S. Ct. 78, 54 L. Ed. 179; Baker
v. Hartford Fire Ins. Co., 197 S. C. 465,

15 S. E. (2d) 756.

Applied in Etiwan Fertilizer Co. v. Johns,
202 S. C. 29, 24 S. E. (2d) 74.

Stated in American Button-Hole, etc.,

Machinery Co. v. Hill, 27 S. C. 164, 3 S.

E. 82; Latimer v. York Cotton Mills, 66

S. C. 135, 44 S. E. 559; Pegues v. Poison,

128 S. C. 456, 123 S. E. 8.

Cited in McGee v. Wells, 37 S. C. 365,

16 S. E. 29; Guaranty Trust Co. v. Kibler,

105 S. C. 513, 90 S. E. 159; Co-operative
Pub. Co. v. Walker, 61 S. C. 315, 39 S. E.

526; Soverign Camp of Woodmen v. Means,
87 S. C. 127, 69 S. E. 85; Baker-Jennings
Hdw. Co. v. Culp, 105 S. C. 418, 90 S. E.

26; Baitary v. Gahagan, 195 S. C. 520, 12

S. E. (2d) 735; Jennings v. McCowan, 215

S. C. 404. 55 S. E. (2d) 522 (1949), cert,

denied 338 U. S. 956, 70 S. Ct. 494, 94 L. Ed.
590 (1950).

II. CONTENTS OF ANSWER.
Sufficiency of denial.—It is a good form

of denial under this section to state "that

defendant has no knowledge" of certain

facts alleged in the complaint, without add-

ing "or information sufficient to form a be-

lief." Tharin v. Seabrook, 6 S. C. 113.

Answer denying "that defendant has

knowledge and information sufficient to

form a belief" is sufficient compliance with

this section, requiring denial of "any knowl-
edge or information." Gilreath v. Furman,
57 S. C. 289, 35 S. E. 516.

Defendant must plead all defenses, legal

or equitable, in same action.—Frederick v.

Chapman, 144 S. C. 137, 142 S. E. 247.

Since equitable defense can be set up in

a law case. Bell v. Mackey, 191 S. C. 105,

3 S. E. (2d) 816.

But defendant cannot maintain counter-

claim arising after commencement of ac-

tion. Ferguson Lumber Co. v. Elliott, 171

S. C. 455, 172 S. E. 616.

Sufficiency of affirmative answer.—In an
action to recover damages for alleged as-

sault and battery, affirmative answer which
alleges that plaintiff first assaulted defend-

ant, who committed the acts complained
of in self-defense, is sufficient on demurrer
under this section. Hughey v. Kellar, 34

S. C. 268, 13 S. E. 475.

Facts put in issue by general denial.

—

Where complaint alleges corporate capa-

city of defendant, a general denial does not

put in issue such capacity. Montgomery v.

Seaboard Air Line Ry. Co., 73 S. C. 503,

53 S. E. 987; Land Mortg. Inv., etc., Co.,

v. Williams, 35 S. C. 367, 14 S. E. 821;

Palmetto Lumber Co. v. Risley, 25 S. C.

309.

Under this section plaintiff's corporate

capacity to sue is not put in issue by general

denial. Liberian Exodus Joint Stock S. S.

Co. v. Rodgers, 21 S. C. 27.

Evidence admissible under general denial.

—Only those facts which tend to negative

or to disprove material allegations of com-
plaint are admissible under general denial.

Henderson v. Bennett, 58 S. C. 30, 36 S. E.

2.

Under the general denial of this section,

evidence of distinct affirmative defense is

not admissible. The only evidence which
defendant is entitled to give is limited to

contradiction of plaintiff's proofs, and to

disproval of the case made by him. Wil-
liams v. Irby, 15 S. C. 458.

Where complaint in action for breach
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of contract of employment alleged that

plaintiff, since dismissal, has been unable to

obtain steady or profitable employment,
evidence as to earnings in the meantime
may be shown by defendant under general

denial. Latimer v. York Cotton Mills, 66

S. C. 135, 44 S. E. 559.

Answer may not contain general denial.

—Where complaint in action on fire insur-

ance policy alleged that insured building

was destroyed by fire, and the answer did

not contain a general denial but admitted
that the insured building was damaged,
answer raised no issue with respect to

destruction of insured building. The use

of the word "damaged" in place of plain-

tiff's word "destroyed" could not be rea-

sonably considered "a general or specific

denial" or "new matter," within the re-

quirements of this section. Baker v. Hart-
ford Fire Ins. Co., 197 S. C. 465, 15 S. E.
(2d) 756.

And new matter not alleged in answer
unavailable on appeal.—Where an insur-

ance company failed to allege in its answer
to a complaint that a surgical operation
would relieve complainant, it was held that

it would have been new matter constituting

a defense within the meaning of this sec-

tion but was not available to the insurance
company on appeal since it was not an
issue for trial, not being alleged in the
answer. Vounginer v. Aetna Life Ins. Co.,

199 S. C. 283, 19 S. E. (2d) 452.

As to matter constituting defense in an-
nulment action within meaning of this sec-

tion, see Campbell v. Moore, 189 S. C. 497,

1 S. E. (2d) 784.

§ 10-653. Defendant may demur and answer.

The defendant may demur to one or more of several causes of action stated

in the complaint and answer the residue.

1942 Code § 469; 1932 Code § 469; Civ. P. '22 § 412; Civ. P. '12 § 201; Civ. P. '02 § 172;

1870 (14) § 174.

§ 10-654. Sham and irrelevant defenses to be stricken out.

Sham and irrelevant answers and defenses may be stricken out on motion

and upon such terms as the court may, in its discretion, impose.

1942 Code § 470; 1932 Code § 470; Civ. P. '22 § 413; Civ. P. '12 § 202; Civ. P. '02 § 173;

1870 (14) § 175.

Scope of section.—This section specifi-

cally authorizes the striking of entire (1)

answers (2) defenses when they are (1)

sham or (2) irrelevant. Virginia-Carolina

Chemical Corp. v. Tweed-Lumber Co., 174

S. C. 497, 178 S. C. 131.

A separately pleaded defense may be
stricken as irrelevant in its entirety on
plaintiff's motion. Harman v. Harman, 54

S. C. 100, 31 S. E. 881; Burkhalter v.

Townsend, 139 S. C. 324, 138 S. E. 34;

Virginia-Carolina Chemical Corp. v. Tweed-
Lumber Co., 174 S. C. 497, 178 S. E. 131.

A separately pleaded defense may be
stricken as irrelevant in its entirety on
plaintiff's motion, it being unnecessary in

such case to interpose demurrer. Virginia-

Carolina Chemical Corp. v. Tweed-Lumber
Co., 174 S. C. 497, 178 S. E. 131.

Meaning of "sham".—"Sham" as used
in this section is synonymous with "false,"

and applicable to designate all pleadings
which are in fact false, whether good or
bad in substance. Germofert Mfg. Co. v.

Castles, 97 S. C. 389, 81 S. E. 665.

Pleading is not sham merely because
it is legally insufficient or because it con-

tains inconsistent averment or omits ma-
terial facts. Germofert Mfg. Co. v. Castles,

97 S. C. 3S9, 81 S. E. 665.

A false pleading should be stricken out
as sham.—LTnder this section if a pleading

is manifestly false and interposed to defeat

or delay plaintiff's action, the court should
strike it out as sham. Tharin v. Seabrook.
6 S. C. 113; Ransom v. Anderson, 9 S. C.

438; Germofert Mfg. Co. v. Castles, 97

S. C. 389, 81 S. E. 665.

It becomes the duty of the court to

strike out an answer as sham when it ap-

pears to the court that the pleading is mani-
festly sham and irrelevant or false, and
is filed merely for the purpose of delay or

without good faith. Ocean-Forest Co. v.

VVoodside, 184 S. C. 428, 192 S. C. 413.

In view of §§ 10-641, 10-652, and the pro-

visions of this section, it explicitly appears
that a counterclaim must be incorporated

in an answer and that it may be struck out

on the ground of being sham, irrelevant,

and frivolous. Etiwan Fertilizer Co. v.

Johns, 202 S. C. 29. 24 S. E. (2d) 74.

Provided the falsity clearly appears.—

A

motion to strike pleading or defense as
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sham is not regarded favorably, and will

only be granted where falsity of the plead-

ing clearly appears. Germofert Mfg. Co.
v. Castles, 97 S. C. 389, 81 S. E. 665.

And provided the motion be directed

against entire answer or defense.—A mo-
tion to strike a pleading as sham can only

be directed against entire answer or de-

fense, and an entire answer will not be
stricken upon showing that only a separable
part of it is sham. Germofert Mfg. Co. v.

Castles, 97 S. C. 389, 81 S. E. 66S.

And does not in terms demand judg-
ment.—A motion to strike out sham or

irrelevant answer, or defense, should not

in terms demand judgment. Tharin v.

Seabrook, 6 S. C. 113.

And answer stricken as sham if admis-
sions, apart from general denial, disclose

no defense.—It is the duty of the court

to strike out answer as sham, notwithstand-

ing the fact that answer contains general

denial, if admissions in remainder of answer
disclose the fact there is no defense.

Ocean-Forest Co. v. Woodside, 1S4 S. C.

428, 192 S. E. 413.

But answer denying allegations of com-
plaint cannot be stric'ren out. Ransom v.

Anderson, 9 S. C. 438.

Apmied in Swift & Co. v. Cook, 197 S.

C. 454, 15 S. E. (2d) 773; Daniel v. Tower
Trucking Co., Inc., 205 S. C. 333, 32 S. E.

(2d) 5.

Stated in Citizens' & Marine Bank v.

Witcover, 77 S. C. 441, 58 S. E. 146;

Hughey v. Ray, 207 S. C. 374, 36 S. E. (2d)

33.

Cited in Interstate Chemical Corp. v.

Farmington Corp., 100 S. C. 196, 84 S. E.

710; Dixon v. Dial, 24 F. Supp. 264.

Article 4.

Subsequent Pleadings.

§ 10-661. Reply and demurrer to answer.

When the answer contains new matter constituting a counterclaim the

plaintiff may within twenty days reply to such new matter denying gen-

erally or specifically each allegation controverted by him or any knowledge or

information thereof sufficient to form a belief. And he may allege in ordinary

and concise language without repetition any new matter not inconsistent with

the complaint constituting a defense to such new matter in the answer and

the plaintiff may in all cases demur to an answer containing new matter

when, upon its face, it does not constitute a counterclaim or defense. And
the plaintiff may demur to one or more of such defenses or counterclaims

and reply to the residue of the counterclaims. And in other cases when an

answer contains new matter constituting a defense by way of avoidance

the court may, in its discretion, on the defendant's motion, require a reply

to such new matter and in that case the reply shall be subject to the same
rules as a reply to a counterclaim.

1942 Code § 471; 1932 Code § 471; Civ. P. '22 § 414; Civ. P. '12 § 203; Civ. P. '02 § 174;

1870 (14) § 176.

Plaintiff not required to reply unless

answer contains new matter constituting

counterclaim.—Craig Milling Co. v. Cromer,
85 S. C. 350, 67 S. E. 289; Fass v. Liver-

pool, etc., Ins. Co., 105 S. C. 364, 89 S. E.

1040.

So in an action to recover the amount
due on a fire policy, where the complaint

ignored an award as a nullity, and where
the defendant's answer set up the award
in bar of the action, the plaintiff was not

required to reply to such answer. Fass
v. Liverpool, etc., Ins. Co., 105 S. C. 364,

S9 S. E. 1040.

And where defendant set up in its an-

swer a release, executed by plaintiff's in-

testate, of all claims for damages against

defendant by reason of the accident, it

was competent for plaintiff to show in-

capacity and duress of intestate to invali-

date such release, though she filed no rep-

lication setting up such facts, since under
this section no reply to an answer is nec-
essary, unless it sets up a counterclaim.

Price v. Richmond & D. R. Co., 38 S. C.

199, 17 S. E. 732.

Or unless required to reply by special

order of the court.—Under this section,

699



§ 10-662 Code of Laws of South Carolina § 10-663

where an answer contains new matter con-

stituting a defense by way of avoidance,

the court may, by special order and on de-

fendant's motion, require plaintiff to reply

thereto. Powell v. Continental Ins. Co.,

97 S. C. 375, 81 S. E. 654; Mobley v. Cure-
ton, 6 S. C. 49.

Where new matter, set up in the answer,

does not constitute a counterclaim, no re-

ply is necessary or allowable, except under
order of the court. Williams v. Jefferson

Standard Life Ins. Co., 181 S. C. 344, 187

S. E. 540.

Which special order is within trial court's

discretion.—The matter of requiring a re-

ply is within the trial court's discretion,

which will not be interfered with in absence
of prejudicial abuse. Powell v. Continental

Ins. Co., 97 S. C. 375, 81 S. E. 654; Mobley
v. Cureton, 6 S. C. 49.

A reply without an order of the court

and alleging no counterclaim may be im-
proper, but a refusal by the circuit judge
to formally strike it out is not error of

law. Davis v. Schmidt, 22 S. C. 128.

And plaintiff's reply is for the benefit

of the defendant.—The provisions of this

section, requiring a reply to a defense by
way of avoidance, was intended for the

benefit of the defendant by giving him no-

tice of the facts upon which the plaintiff

relied. Kennedy v. Hill, 79 S. C. 270. 60

S. E. 689; Rish v. Seaboard Air Line Ry.,

108 S. C. 30, 93 S. E. 250; Williams v.

Jefferson Standard Life Ins. Co., 181 S. C.

344, 187 S. E. 540.

Improper reply by plaintiff may not prej-

udice defendant though read to jury.—See
McLane v. Reliance Life Ins. Co., 192 S.

C. 245, 6 S. E. (2d) 13, for a case where
a reply by the plaintiff, which was read

to the jury, was held to be improper under

the provisions of this section, but was not
so prejudicial to the defendant as to war-
rant a new trial.

Plaintiff may reply and demur at same
time.—Under this section the plaintiff may,
when he is in doubt whether new matter
set up in the answer constitutes counter-
claim or not, reply and demur at the same
time. Latimer v. Sullivan, 30 S. C. Ill,

8 S. E. 639.

The language of this section, when the

whole section is read together, seems to

provide, under certain circumstances, for

both a reply and demurrer to an alleged

counterclaim set up in an answer. The
demurrer is in the nature of a defendant's

demurrer to a plaintiff's complaint, on the

ground that the facts stated do not con-
stitute a cause of action, which is always
available in any stage of the case. Latimer
v. Sullivan, 30 S. C. Ill, 8 S. E. 639.

And notice of demurrer need not be
within twenty days of service of answer.

—

This section does not require that notice

of demurrer for insufficiency of answer be
given within twenty .days after service of

answer. First Carolinas Joint Stock Land
Bank v. New York Title & Mortg. Co.,

172 S. C. 446, 174 S. E. 406.

Applied in Norton v. Planters Fertilizer

& Phosphate Co., 206 S. C. 119, 33 S. E.

(2d) 247.

Cited in Clement v. Riley, 29 S. C. 286,

6 S. E. 932; Fairlv v. Wappoo Mills, 44

S. C. 227, 22 S. E. 108; Kingman v. Lan-
cashire Ins. Co.. 54 S. C. 599, 32 S. E.

762; Levister v. Southern Ry. Co., 56 S. C.

508, 35 S. E. 207; Bank of Columbia v.

Gadsden, 56 S. C. 313, 33 S. E. 575: Men-
delsohn v. Banov, 57 S. C. 147, 35 S. E.

499; Hubbell v. Courtnev, 5 S. C. 87; San-
ders v. Sanders, 31 S. C. 604, 9 S. E. 813.

§ 10-662. Motion for judgment upon answer.

If the answer contain a statement of new matter constituting a counter-

claim and the plaintiff fail to reply or demur thereto within the time pre-

scribed by law the defendant may move on a notice of not less than ten

days for such judgment as he is entitled to upon such statement. If the case

require it, a writ of inquiry of damages may be issued.

1942 Code § 472; 1932 Code § 472; Civ. P. '22 § 415; Civ. P. *12 § 204; Civ. P. '02 § 175;

1870 (14) § 177.

Cited in Floyd v. Floyd, 46 S. C. 184, 24 Banov, 57 S. C. 147, 35 S. E. 499; Adair
S. E. 100; Gregory v. Cohen & Sons, 50 v. First Nat. Bank of Clinton, 139 S. C. 1,

S. C. 502, 27 S. E. 920; Mendelsohn v. 137 S. E. 192.

§10-663. Demurrer to reply.

If a reply of a plaintiff to any defense set up by the answer of the de-

700



§ 10-671 Civil Remedies and Procedure § 10-673

fendant be insufficient the defendant may demur thereto and shall state

the grounds thereof.

1942 Code § 473; 1932 Code § 473; Civ. P. '22 § 416; Civ. P. '12 § 205; Civ. P. '02 § 176;

1870 (14) § 178.

Stated in Kennedy v. Hill, 79 S. C. 270,

60 S. E. 689.

Article 5.

Pleadings in Certain Particular Cases.

§ 10-671. How to state an account ; ordering further account.

It shall not be necessary for a party to set forth in a pleading the items of

an account therein alleged but he shall deliver to the adverse party, within

ten days after a demand thereof in writing, a copy of the account which, if

the pleading is verified, must be verified by his own oath or that of his agent

or attorney if within the personal knowledge of such agent or attorney to

the effect that he believes it to be true. If he fail so to do he shall be pre-

cluded from giving evidence thereof. The court, or a judge thereof, may order

a further account when the one delivered is defective and the court may in

all cases order a bill of particulars of the claim of either party to be furnished.

1942 Code § 476; 1932 Code § 476; Civ. P. '22 § 419; Civ. P. '12 § 208; Civ. P. '02 § 179;

1870 (14) § 181.

In suit on a number of distinct claims, ized account as provided for in this section,

this section does not apply. Hagood v. cannot complaint of the verdict or decree

Blythe, 38 F. 76. upon the ground that the account sued up-

Account furnished under this section is on was not itemized. Sloan v. Westfield,

no part of complaint or cause of action. 17 S. C. 589.

Creighton v. Creighton & Co., 68 S. C. Nor of plaintiff's proving full amount
326, 47 S. E. 439. demanded.—Under this section, a defendant

Nor may exhibits be considered in pass- who has omitted to demand a copy of an

ing on demurrer.—Exhibits attached to account, sued on generally, has no right

complaint are not to be considered in pass- to object to the plaintiff's proving the sev-

ing on demurrer thereto. Cave v. Gill, 59 eral sums constituting the full amount de-

S. C. 256, 37 S. E. 817; Nichols v. Mont- manded. Albion Phosphate Min. Co. v.

gomery, 68 S. C. 332, 47 S. E. 373. Wyllie, 77 F. 541.

Defendant cannot complain of verdict on Applied in Dahlberg v. Brown, 198 S. C.

failure to demand itemized account.—A de- 1, 16 S. E. (2d) 284.

fendant, having failed to demand an item-

§10-672. How judgment pleaded.

In pleading a judgment or other determination of a court or officer of

special jurisdiction it shall not be necessary to state the facts conferring

jurisdiction but such judgment or determination may be stated to have been

duly given or made. If such allegation be controverted the party pleading

shall be bound to establish on the trial the facts conferring jurisdiction.

1942 Code § 479; 1932 Code § 479; Civ. P. '22 § 422; Civ. P. '12 § 211; Civ. P. '02 § 182;

1870 (14) § 184.

Cited in Love v. Dorman, 91 S. C. 384,

74 S. E. 829.

§ 10-673. How conditions precedent pleaded.

In pleading the performance of conditions precedent in a contract it shall
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not be necessary to state the facts showing such performance but it may be

stated generally that the party duly performed all the conditions on his part.

If such allegation be controverted the party pleading shall be bound to es-

tablish on the trial the facts showing such performance.

1942 Code § 480; 1932 Code § 480; Civ. P. '22 § 423; Civ. P. '12 § 212; Civ. P. '02 § 183;

1870 (14) § 185.

A condition precedent is something es-

sential to the right asserted. Griffith v.

Newell, 69 S. C. 300, 48 S. E. 259.

And must be alleged in the pleadings.

—

A condition precedent must be alleged in

the pleadings, as it is not a defense like

a condition subsequent. Griffith v. Newell,

69 S. C. 300. 48 S. E. 259; Peterman v.

Pope, 74 S. C. 296, 54 S. E. 569.

Where, in action on a note, the consid-
eration, promise, and its breach are alleged

in the complaint, in which the note is set

out, it is sufficient under this section, as

all the provisions are complied with. Mer-
chants' & Planters' Bank v. Blacksburg
Spinning, etc., Mill, 71 S. C. 525, 51 S. E.

274.

And an allegation that a specified sum
on notes, sued on, became due and payable
"by defendants to plaintiff" on a certain

day is sufficient, as equivalent to a general

allegation of due performance on plaintiff's

part of all conditions precedent to fixing

liability of such defendants as indorsers.

McCrae v. Spires, 121 S. C. 147, 113 S. E.
583.

And waiver of conditions precedent must
be alleged.— In action on a contract, waiver
of condition precedent cannot be relied on
unless pleaded. Griffith v. Newell, 69 S. C.

300, 48 S. E. 259.

But production of inventory of stock of

goods is not condition precedent.—Produc-
tion of the inventory of a stock of goods,
taken before issuance of a policy of insur-

ance thereon, is not a condition precedent
to recovery under the policy, and need not

be affirmed in plaintiff's pleading in action

to recover for a loss. Kingman v. Lan-
cashire Ins. Co., 54 S. C. 599, 32 S. E.

762.

For additional related case, see Hollings
v. Bankers' Union, 63 S. C. 192, 41 S. E. 90.

Quoted in Bank of Timmonsville v. Fi-

delity & Cas. Co. of New York, 120 F. 315,

cert, denied 207 U. S. 586, 28 S. Ct. 254,

52 L. Ed. 352.

Cited in Watson v. Barr, 37 S. C. 463,

16 S. E. 188; Hyder v. Metropolitan Life

Ins. Co., 183 S. C. 98, 190 S. E. 239.

§ 10-674. Pleading on instrument for payment of money.
In an action or defense founded upon an instrument for the payment of

money it shall be sufficient for a party to give a copy of the instrument and to

state that there is due to him thereon from the adverse party a specified sum
which he claims.

1942 Code § 480; 1932 Code § 480; Civ. P. '22 § 423; Civ. P. '12 § 212; Civ. P. '02 § 183;

1870 (14) § 185.

In action on note for payment of money,
setting out of the note and alleging in the

complaint consideration, promise, and its

breach constitute sufficient compliance with
the provisions of this section. Merchants'

& Planters' Bank v. Blacksburg Spinning
& Knitting Mill, 71 S. C. 525, 51 S. E. 274.

Cited in Watson v. Barr, 37 S. C. 463,

16 S. E. 188.

§ 10-675. How private statutes pleaded.

In pleading a private statute or a right derived therefrom it shall be suf-

ficient to refer to such statute by its title and the day of its passage and the

court shall thereupon take judicial notice thereof.

1942 Code § 481; 1932 Code § 481; Civ. P. '22 § 424; Civ. P. '12 § 213; Civ. P. '02 § 184;

1870 (14) § 186.

Cited in State v. Port Royal & A. Ry.
Co., 45 S. C. 413, 23 S. E. 363; Cheraw &
Chester R. Co. v. White, 14 S. C. 51.
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§ 10-676. Pleading libel and slander.

In an action for libel or slander it shall not be necessary to state in the

complaint any extrinsic facts for the purpose of showing the application to

the plaintiff of the defamatory matter out of which the cause of action arose

but it shall be sufficient to state generally that the same was published or

spoken concerning the plaintiff. If such allegation be controverted the plain-

tiff shall be bound to establish on the trial that it was so published or spoken.

1942 Code § 482; 1932 Code § 482; Civ. P. '22 § 425; Civ. P. '12 § 214; Civ. P. '02 § 185;

1870 (14) § 187.

Section displaces technical rules of plead-

ing.—For the purpose of relieving plead-

ings in libel cases from one of the rigid

technical rules controlling them, this sec-

tion was incorporated in this Code. Hub-
bard v. Furman University, 76 S. C. 510,

57 S. E. 478.

Thus no inducement, colloquium, or

innuendo necessary where words impute
crime.—Where alleged defamatory words
in themselves impute to plaintiff the com-
mission of a crime, and it appears that they

were spoken of plaintiff, no inducement,
colloquium, or innuendo is essential to

proper pleading on plaintiff's part. Bell v.

Clinton Oil Mill, 129 S. C. 242, 124 S. E. 7.

But inducement and innuendo essential

where words not applicable to plaintiff nor
actionable per se.—The common law rule

was that if an alleged defamatory state-

ment was not on its face applicable to the

plaintiff or was not actionable per se, the

complaint must show, by what was termed
the inducement, the extrinsic circumstances

which, coupled with the language used, af-

fected the construction and rendered it ac-

tionable; by what was termed the collo-

quium, its relation to the plaintiff; and by
what was termed the innuendo, giving point

or meaning to the matters expressed before

in the charge, not as stating new facts but

the construction which defendant intended

and as by-standers understood, the import

of the words used, coupled with the in-

ducement. Under this section the induce-

ment and innuendo are still essential under

the circumstances stated, but the colloqui-

um is no longer necessary. Bell v. Clinton

Oil Mill, 129 S. C. 242, 124 S. E. 7; Dun-
can v. Record Pub. Co., 145 S. C. 196, 143

S. E. 31.

Before this section was enacted, when
the alleged libel did not mention the name
of the plaintiff, it was necessary to state

the extrinsic facts leading to the conclu-

sion that the defamatory matter was ap-
plied to him. The change, however, does
not obviate the necessity of setting out
facts which make language, not in itself

defamatory, have that import. Hubbard
v. Furman Universitv, 76 S. C. 510, 57 S.

E. 478.

This section abolishes the old rule, where-
by it was necessary to allege the extrinsic

facts showing the application to plaintiff of

a defamatory publication which does not
mention his name. The change, however,
does not obviate the necessity of setting

out the facts which make language, not in

itself defamatory, have that import. Hos-
pital Care Corp. v. Commercial Cas. Ins.

Co., 194 S. C. 370, 9 S. E. (2d) 796.

Where a publication is not libelous per

se, malicious purpose to injure the plain-

tiff is not enough without an allegation

that it effected the evil purpose by convey-
ing to those to whom the publication was
sent a charge injuriously affecting the char-

acter or business of the plaintiff. Hubbard
v. Furman Universitv, 76 S. C. 510, 57 S.

E. 478.

An allegation that defendant at a certain

time and place slandered plaintiff, by say-

ing that he had sworn lies at a certain

time and place, and in a named cause, states

facts sufficient. Zimmerman v. McMakin.
22 S. C. 372.

Where the words of slander proved at

trial are not the same as, but similar to,

those alleged, it is for the jury to say
whether they meant the same. Zimmer-
man v. McMakin, 22 S. C. 372.

And absence of colloquium in complaint
not ground for demurrer.—The complaint
in an action for publication of an alleged

libelous article is not demurrable, notwith-
standing the absence of the colloquium, as

it is not required under this section. Smith
v. Spartanburg Herald-Journal Co., 156 S.

C. 69, 152 S. E. 823.

§ 10-677. Answer in such cases.

In the action mentioned in § 10-676 the defendant may in his answer allege

both the truth of the matter charged as defamatory and any mitigating
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circumstances to reduce the amount of damages and, whether he prove

the justification or not, he may give in evidence the mitigating circumstances.

1942 Code § 483; 1932 Code § 483; Civ. P. '22 § 426; Civ. P. '12 § 215; Civ. P. '02 § 186;

1870 (14) § 188.

Matter in mitigation of damages should

be pleaded. Latimer v. York Cotton Mills,

66 S. C. 135, 44 S. E. 559.

Thus reputation may be pleaded and
proved as mitigating circumstance, in an
action for libel, in view of the provisions

of this section. McLeod v. American Pub.
Co., 126 S. C. 363, 120 S. E. 70.

And defendant may possibly show belief

in truth of charge.— It may be that defend-
ant can introduce evidence to show his be-

lief in the truth of the charge made, in

mitigation of damages. Finch v. Finch, 21

S. C. 342.

And also plead mitigating facts irrespec-

tive of plea of justification.—Under the pro-

visions of this section, mitigating facts and
circumstances may be pleaded and proved
irrespective of the fact whether justification

has or has not been pleaded. Johnston v.

Life & Cas. Ins. Co., 192 S. C. 518, 7 S. E.
(2d) 463.

And whether defendant sustain plea of

justification or not, the jury may consider
the evidence of mitigating circumstances.
Burckhalter v. Coward, 16 S. C. 435.

For additional related cases, see Machen
v. Western Union Tel. Co., 72 S. C. 256,

51 S. E. 697; Duncan v. Record Pub. Co.,

145 S. C. 196, 143 S. E. 31.

Stated in Pierce v. Inter-Ocean Cas. Co.,

14S S. C. 8, 145 S. E. 541.

§ 10-678. Pleading when exemplary, etc., damages asked.

In all actions ex delicto in which vindictive, punitive or exemplary dam-
ages are claimed in the complaint the party may recover also his actual

damages sustained and no party shall be required to make any separate

statement in the complaint in such action nor shall any party be required

to elect whether he will go to trial for actual or other damages but he shall

be entitled to submit his whole case to the jury under the instruction of the

court.

1942 Code § 484; 1932 Code § 484; Civ. P. '22 § 427; Civ. P. '12 § 216; Civ. P. '02 § 186a;

1898 (22) 693.

I. General Consideration.

II. Pleading Actual and Punitive Dam
ages.

Cross References.

As to specific sections providing for joinder of causes of action, see notes to § 10-701.

As to specific sections allowing actual and punitive damages in action for claim and deliv-

ery, see notes to §§ 10-1453, 10-1455 and 10-2516.

III. Verdict for Actual and Punitive Dam-
ages.

I. GENERAL CONSIDERATION.
Historical note.—Prior to the adoption

of the act of 189S, amending this section,

the plaintiff was not allowed, under the
rulings of the court, to commingle in his

complaint allegations appropriate to an
action for punitive damages based upon
willfulness or recklessness and allegations

appropriate to an action for actual or com-
pensatory damages arising out of negli-

gence, but was required to state such
causes of action separately. When the

causes of action were separately stated,

the plaintiff could be required to elect upon
which cause of action he would rely. Glov-
er v. Charleston & S. Ry. Co., 57 S. C.

228, 35 S. E. 510: Steedman v. South Caro-

lina & G. E. R. Co., 66 S. C. 542, 45 S. E.

84; Greer v. Western Union Tel. Co., 105

S. C. 147, 89 S. E. 782.

This section applicable only to causes of

action arising ex delicto.— Mikell v. Mc-
Creery-Pressley Co., 105 S. C. 25, 89 S. E.

467; Greer v. Western Union Tel. Co., 105

S. C. 147, 89 S. E. 782.

Action for persona! injuries resulting

from defendant's negligent and willful mis-

conduct, the only reference in the com-
plaint to contract between the parties being

merely to show existence between them,

at the time of the wrongs, of relation of

carrier and passenger, is an action ex de-

licto under this section. Taber v. Seaboard
Air Line Ry., 81 S. C. 317, 62 S. E. 311.
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And does not apply to striking of matter
from complaint containing actions based on
contract and deceit.—This section does not
apply to striking out of irrelevant matter
from complaint containing allegations ap-
propriate to a cause of action in contract
and one based on deceit, where plaintiff

does not indicate on which he relies or
whether he relies upon the fact that the
complaint contains two causes of action.

Mikell v. McCreery-Pressley Co., 105 S. C.

25, 89 S. E. 467.

Cited in Smith v. Gilreath, 69 S. C. 353,

48 S. E. 262; Gadsden v. Catawba Water
Power Co., 71 S. C. 340, 51 S. E. 121; Mor-
row v. Gaffney Mfg. Co., 70 S. C. 242, 49
S. E. 573.

II. PLEADING ACTUAL AND
PUNITIVE DAMAGES.

Punitive and actual damages may be
pleaded together.—A cause of action for

punitive damages and a cause of action for

actual damages are logically and technical-

ly separate and distinct, although they may
be pleaded together under this section, fre-

quently termed the "jumbling act." Hall-

man v. Cushman, 196 S. C. 402, 13 S. E.

(2d) 498.

And nature of damages sought need not
be pointed out in pleadings.—It is not nec-
essary, under this section, in damage suits

to point out whether punitive or actual

damages are sought. Glover v. Charles-
ton & S. Ry. Co., 57 S. C. 228, 35 S. E. 510.

But damages must be actual and not
nominal.—Actual damages, in action for

punitive damages, must be actual, and not

such as are commonly known as nominal.
Greer v. Western Union Tel. Co., 105 S. C.

147, 89 S. E. 782; Bethea v. Western Union
Tel. Co., 97 S. C. 385, 81 S. E. 675; Rob-
inson v. Western Union Tel. Co., 101 S. C.

20, 85 S. E. 436.

Definition of punitive damages.—Vindic-
tive damages are those damages awarded
for injuries sustained as a result of wanton
and careless acts. Appleby v. South Caro-
lina & G. R. Co., 60 S. C. 48, 38 S. E. 237.

Punitive damages are not claimed eo

nomine.—A cause of action for punitive or

exemplary damages does not at all con-

sist in claiming such damages eo nomine,

but consists in a statement of such acts

of wanton or willful wrongs as would jus-

tify imposition of such damages within sum
demanded in complaint. Stembridge v.

Southern Ry. Co., 65 S. C. 440, 43 S. E.

968; Butler v. Western Union Tel. Co., 62

S. C. 222, 40 S. E. 162.

Thus, allegation of "wantonness, will-

fulness and recklessness" sufficient for pun-

itive damages.—A complaint in an action

against a railroad company, alleging that

defendant "willfully, wantonly, and reck-

lessly," with intent to injure plaintiff, let

off steam from its engine and blew the

whistle, thereby frightening plaintiff's team
at crossing, is sufficient under this section

to justify instruction that plaintiff be given
exemplary damages. Proctor v. Southern
Ry. Co., 61 S. C. 170, 39 S. E. 351.

And passenger injured as result of care-

lessness of carrier entitled to punitive dam-
ages.—A passenger receiving injuries as a

result of recklessness and carelessness of

engineer in suddenly backing the train is

entitled to exemplary damages under this

section. Appleby v. South Carolina & G.

R. Co., 60 S. C. 48, 38 S. E. 237.

And punitive damages for intentional

failure to deliver telegram may be demand-
ed as of legal right. Pouhiot v. Western
Union Tel. Co., 69 S. C. 545, 48 S. E. 622.

But punitive damages not given for tort

committed by mistake.—Punitive damages
are allowable, under this section, only when
there is misconduct and malice, and a tort

committed by mistake in the assertion of

a supposed right, or without wrong in-

tent, will not warrant exemplary damages.
Gwynn v. Citizens' Tel. Co., 69 S. C. 434,

48 S. E. 460.

Duty of judge to submit question as to

damages.— It is the duty of the judge to

submit, under this section, the questions

as to actual and also as to punitive dam-
ages. Appleby v. South Carolina & G. R.

Co., 60 S. C. 48, 38 S. E. 237.

And judge cannot decide plaintiff's right

to punitive damages.—The presiding judge
cannot, under this section, decide that

plaintiff is not entitled to punitive damages
without invading province of the jury.

Norman v. Southern Ry. Co., 65 S. C. 517,

44 S. E. 83.

Only actual damages given in action

based on negligence. Greer v. Western
Union Tel. Co., 105 S. C. 147, 89 S. E.

782; Wilson Lumber Co. v. Alderman &
Sons Co., 75 S. C. 299, 55 S. E. 447; Fur-
man v. Tuxbury Land & Timber Co., 112

S. C. 71, 99 S. E. 111.

But actual damages may be given in ad-

dition to punitive damages in action based
on willfulness. Greer v. Western Union
Tel Co., 105 S. C. 147, 89 S. E. 782; Wil-
son Lumber Co. v. Alderman & Sons Co.,

75 S. C. 299, 55 S. E. 447; Steedman v.

South Carolina & G. E. R. Co. 66 S. C.

542, 45 S. E. 84.

Without specific allegation of negligence.

—Where plaintiff alleges a willful tort he

may, under that allegation, prove a negli-
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gent tort out of facts alleged and recover

actual damages therefor, without having

specifically alleged that he was also negli-

gently injured. Furinan v. Tuxbury Land
& Timber Co., 112 S. C. 71, 99 S. E. 111.

And willfulness must be present in order

to recover even actual damages in such ac-

tion.—Actual or punitive damages cannot
be recovered in action for willful tort, un-

less there was testimony tending to sus-

tain allegations of willfulness. Greer v.

Western Union Tel Co., 105 S. C. 147, 89

S. E. 782; Chiles v. Southern Ry. Co., 69

S. C. 327, 48 S. E. 252.

And actual damages must be shown in

order to recover punitive damages.—A ver-

dict for punitive damages cannot be given

under this section, unless there is testimony

tending to show that plaintiff has suffered

actual damages. Greer v. Western Union
Tel. Co., 105 S. C. 147, 89 S. E. 782; Bethea
v. Western Union Tel. Co., 97 S. C. 385,

81 S. E. 675; Robinson v. Western Union
Tel. Co., 101 S. C. 20, 85 S. E. 436.

But actual damages need not be alleged

where raised by pleadings.— It is not nec-

essary, under this section, that plaintiff al-

lege actual damages, in an action for puni-

tive damages, where it appeared that such

were raised by the pleading and evidence,

and the defendant was not misled. Steed-

man v. South Carolina & G. E. R. Co., 66

S. C. 542, 45 S. E. 84.

III. VERDICT FOR ACTUAL AND
PUNITIVE DAMAGES.

Verdict for punitive damages inconsist-

ent with one for actual damages based on
negligence.—A verdict for punitive dam-
ages is wholly inconsistent with a verdict

for actual damages founded on negligence;

but a verdict for punitive damages is en-

tirely consistent with a verdict for actual

damages not based on negligence. Greer
v. Western Union Tel. Co., 105 S. C. 147.

89 S. E. 782.

As verdict for punitive damages is neces-

sarily finding that defendant was not guilty

of negligence. Greer v. Western Union
Tel. Co., 105 S. C. 147. 89 S. E. 782.

Setting aside verdict for punitive dam-
ages in verdict for actual and punitive dam-
ages necessitates setting aside verdict for ac-

tual damages.—When there is a verdict for

punitive damages and likewise for actual

damages, and the verdict for punitive dam-
ages is set aside, it necessarily follows that

the verdict for actual damages must also be
set aside and a new trial granted as to

question of willfulness as well as that of
actual damages. Greer v. Western Union
Tel. Co., 105 S. C. 147, 89 S. E. 782.

But defendant not entitled to nonsuit on
whole cause where plaintiff fails to show
only punitive damages.—The defendant is

not entitled to nonsuit on the whole cause
of action, under this section, where com-
plaint of the plaintiff alleges wantonness
and willfulness, and also negligence, in the
failure to deliver a telegram, and fails to

show wantonness or willfulness. Poulnot
v. Western LTnion Tel. Co., 69 S. C. 545,

48 S. E. 622; Machen v. Western Union
Tel. Co., 72 S. C. 256, 51 S. E. 697; Young
v. Western Union Tel. Co., 65 S. C. 93,

43 S. E. 448.

Actual damages under verdict for puni-

tive damages must be referred to action

based on willfulness.—When complaint con-
tains allegations appropriate to cause of

action for negligence, and likewise a cause
of action for willfulness, and the jury ren-
ders a verdict in favor of plaintiff for puni-
tive damages and also for actual damages,
the verdict for actual damages must be re-

ferred to cause of action based on willful-

ness, and not to cause of action founded
on negligence. Greer v. Western Union
Tel. Co., 105 S. C. 147. 89 S. E. 782.

And recovery of punitive damages by one
plaintiff does not preclude another from
recovering them.—Where two or more
persons are injured by the negligent act

of railroad company, the fact that one of

them sued and recovered exemplary dam-
ages for an intentional wrong is no bar to

claim of the others to recover exemplary
damages. Griffin v. Southern Ry. Co., 65
S. C. 122, 43 S. E. 445.

§ 10-679. Pleading when two or more acts of negligence, etc., alleged.

When two or more acts of negligence or other wrongs are set forth in the

complaint as causing or contributing to the injury for which the suit is

brought the party plaintiff in such suit shall not be required to state such

several acts separately nor shall such party be required to elect upon which

he will go to trial but he shall be entitled to submit his whole case to the

jury under the instruction of the court and to recover such damages as he
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has sustained, whether such damages arose from one or another or all of

such acts or wrong's alleged in the complaint.

1942 Code § 484; 1932 Code § 484; Civ. P. '22 § 427; Civ. P. '12 § 216; Civ. P. '02 § 186a;

1898 (22) 693.

I. General Consideration. III. Allegations Not Permissible under
II. Allegations Permissible under Section. Section.

Cross Reference.

As to joinder of causes of action, see § 10-701.

I. GENERAL CONSIDERATION.
Object of section.—The salutary object

of this section, in so far as it refers to

"how two or more causes of action for

damages shall be pleaded," was to abolish

the practice which had prevailed prior to

its enactment of requiring the plaintiff in

a tort action to make of each separate neg-
ligent act or omission, capable in itself of

producing the injury, a separate and dis-

tinct cause of action in his complaint. The
assumption upon which that act is predi-

cated—that a cause of action in tort based
upon a single injury is not properly divisi-

ble into as many parts as there are sepa-

rate and independent acts of negligence

causing or contributing to the result com-
plained of—is entirely sound. Mew v.

Charleston & S. Ry. Co., 55 S. C. 90, 32

S. E. 828: Sloan v. Seaboard Ry. Co., 64

S. C. 3S9, 42 S. E. 197; Pendleton v. Colum-
bia Rv., etc., Co., 133 S. C. 326, 131 S. E.

265; Bennett v. Follette, 188 S. C. 348, 199

S. E. 412.

Application of section to § 10-701.—This
section gives relief from the requirement
of a separate statement of two or more
causes of action belonging to one of the

classes which may be united under § 10-701

of the Code, when there has been one in-

jury and the two or more acts may have
caused or contributed to it. Bennett v.

Follette, 188 S. C. 348, 199 S. E. 412.

Quoted in Floyd v. C. I. T. Corp., 191

S. C. 518, 5 S. E. (2d) 299.

II. ALLEGATIONS PERMISSIBLE
UNDER SECTION.

Common law acts of negligence may be
alleged.—This section gives plaintiff the

right to allege in the complaint, as one
cause of action, acts of negligence at com-
mon law as well as those arising under the

statute. Cooper v. Charleston & W. C.

Ry., 65 S. C. 214, 43 S. E. 682; Rountree
v. Atlantic Coast Line Ry. Co., 73 S. C.

268, 53 S. E. 424; Bowen v. Southern Ry.
Co., 58 S. C. 222, 36 S. E. 590.

And acts of negligence and willfulness

may be alleged without separate statement.

—Under this section, a plaintiff may allege,

without separate statement, and prove, acts

of negligence and of willful conduct, and
recover on both. Boggero v. Southern Rv.

Co., 64 S. C. 104, 41 S. E. 819; Schumpert
v. Southern Ry. Co., 65 S. C. 332, 43 S. E.

813; Piper v. American Fidelity & Cas. Co.,

157 S. C. 106, 154 S. E. 106; Machen v.

Western Union Tel Co., 63 S. C. 363, 41

S. E. 448.

Not necessary that all acts of negligence
alleged occur in State.— It is immaterial,

under this section, that some of the acts

of negligence or other wrongs, contained
in a complaint in an action for personal
injuries, occurred out of State, as an ac-

tion is maintainable in the State for inju-

ries occurring out of it. Taber v. Seaboard
Air Line Ry., 81 S. C. 317, 62 S. E. 311.

Two or more acts of negligence may be
submitted as one cause of action in action

for personal injuries.— In action to recover
for personal injuries, the plaintiff may, un-
der this section, submit his whole case to

the jury under allegations of one cause of

action, even though two or more acts of

negligence are alleged as contributing to

the injury. Sloan v. Seaboard Rv. Co., 64
S. C. 389, 42 S. E. 197; Griffin v.'Southern
Ry., 65 S. C. 122, 43 S. E. 445; Mew v.

Charleston & S. Ry., 55 S. C. 90, 32 S. E.
828.

And also in case of trespass to realty.

—

A plaintiff may, under this section, in an
action for trespass to realty, set out two
or more acts of negligence, or other wrongs,
which cause or contribute to the injury,

without stating them separately. Wich-
man v. Scarpa, 101 S. C. 437, 85 S. E. 1061.

And failure to prove one not grounds for

nonsuit.—Failure, under this section, to

prove one of several grounds of negligence
alleged in action by passenger fo.' personal
injuries is no ground for nonsuit or direc-

tion of a verdict for defendant. Cain v.

Atlantic Coast Line R. Co., 74 S. C. 89,

54 S. E. 244.

Complaint alleging negligence of differ-

ent defendants but not alleging cause of

action against either is joint action.—The
filing of a complaint alleging plaintiff's in-
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jury when struck by one defendant's auto-

mobile on leaving street car, and alleging

negligence of both defendants with no sep-

arate cause of action formally alleged

against either, is a prima facie election by
plaintiff to proceed on a joint tort. Pendle-
ton v. Columbia Ry., etc., Co., 133 S. C.

326, 131 S. E. 265.

But plaintiff may be required to elect

where complaint alleges joint and several

cause of action.—A plaintiff may, under
this section, in a suit against several de-

fendants for a fire loss, alleging separate

and independent causes of action against

different defendants and a cause of action

against all defendants jointly, be required

to elect whether he would proceed on a
joint or separate tort. Fennell v. Wood-
ward, 141 S. C. 173, 139 S. E. 383.

And plaintiff can recover on only one
cause of action. Greer v. Western Union
Tel. Co., 105 S. C. 147, 89 S. E. 782.

And judgment thereon is conclusive of

all questions arising out of the tort. Greer
v. Western Union Tel. Co., 105 S. C. 147,

89 S. E. 782.

And action res adjudicata to damages
from willfulness as well as from negligence.

—A cause of action becomes res adjudicata

as to punitive and actual damages arising

out of willful tort, as well as for compen-
satory damages founded on negligence.

Greer v. Western Union Tel. Co., 105 S. C.

147, 89 S. E. 782.

Act of trespass for illegal distress may be
joined with one for excessive distress.—

A

complaint, in action by tenant against land-

lord for unlawful distress for rent, because
no rent was due and because distress was
excessive, shows a single act, under this

section, giving rise to different elements of

damages. Jones v. McCreery Land & Inv.

Co., 82 S. C. 456, 64 S. E. 225.

III. ALLEGATIONS NOT PERMISSI-
BLE UNDER SECTION.

Section does not permit commingling of

two causes of action.—This section does not

authorize commingling of two causes of ac-

tion, but only gives relief from the require-

ment of separate statement when there has

been one injury, and two or more acts may
have caused or contributed to it. Mathe-
son v. American Tel. & Tel. Co., 125 S. C.

297, 118 S. E. 617; Bateman v. Wvmojo
Yarn Mills, 155 S. C. 388, 152 S. E. 675.

Nor does section permit commingling of

separate counterclaims.—This section ap-
plies to complaints and not to answers, and
does not permit commingling of separate

counterclaims in a single statement. Miller

v. Johnson, 126 S. C. 321, 119 S. E. 902.

And motion cannot be made to elect rem-
edies when separate causes stated.—A mo-
tion cannot be made under this section to

compel plaintiff to elect remedies where
complaint states two separate causes of

action. Barfield v. Coker & Co., 73 S. C.

181, 53 S. E. 170.

Election of remedies defined.— Election

of remedies is act of choosing between dif-

ferent remedies allowed by law on same
state of facts, or where the party has but

one cause of action, one right infringed, one
wrong to be redressed. Barfield v. Coker
& Co., 73 S. C. 181, 53 S. E. 170.

Recovery cannot be had for act or wrong
not alleged.— It is manifest that this sec-

tion does not authorize recovery for any
act or wrong not "alleged in the complaint."

Proctor v. Southern Ry. Co., 61 S. C. 170,

39 S. E. 351.

And cause of action based on willfulness

cannot be later amended to include one

based on mere negligence.—This section

does not change the rule that complaint al-

leging willful tort cannot be amended so

as to also allege a cause of action based

on mere negligence. Proctor v. Southern

Ry. Co., 64 S. C. 491, 42 S. E. 427.

Order requiring plaintiff to separate al-

legations is one involving merits.—Order re-

quiring plaintiff to separate several acts

of negligence and other wrongs, so as to

allege what acts are negligent and what
wanton, is order involving the merits, and
appealable. Bolin v. Southern Ry. Co., 65

S. C. 222, 43 S. E. 665; Lvnch v. Spartan

Mills, 66 S. C. 12, 44 S. E. 93; Wichman v.

Scarpa, 101 S. C. 437, 85 S. E. 1061.

And is error on part of judge.— It is error

under this section, for circuit judge to or-

der plaintiff to reconstruct his complaint

by stating what acts are negligent and what
are willful. Du Pre v. Southern Ry. Co.,

66 S. C. 124, 44 S. E. 580; Lvnch v. Spar-

tan Mills, 66 S. C. 12, 44 S. E. 93.

§ 10-680. Answers in actions to recover property distrained for doing damage.

In an action to recover the possession of property distrained, doing dam-

age, an answer that the defendant or person by whose command he acted

was lawfully possessed of the real property upon which the distress was

made and that the property distrained was at the time doing damage therc-
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on shall be good without setting forth the title to such real property.

1942 Code § 486; 1932 Code § 486; Civ. P. '22 § 429; Civ. P. '12 § 217; Civ. P. '02 § 187;

1870 (14) § 189.

Article 6.

Amendments and Variances.

§ 10-691. Amendments of course and after demurrer.

An)' pleading may be once amended by the party of course, without costs,

and without prejudice to the proceedings already had at any time within

twenty days after it is served or at any time before the period for answer-

ing it expires. It may be so amended at any time within twenty days after

the service of the answer or demurrer to such pleading unless it be made
to appear to the court that such amendment is made for the purpose of de-

lay and that the plaintiff or defendant will thereby lose the benefit of a circuit

or term for which the cause is or may be docketed and if it appear to the

court that such amendment was made for such purpose the same may be

stricken out and such terms imposed as to the court may seem just.

1942 Code § 493; 1932 Code § 493; Civ. P. '22 § 435; Civ. P. '12 § 223; Civ. P. '02 § 193;

1870 (14) § 195.

I. General Consideration.

II. Amendments as of Course.

Cross Reference.

As to supplemental complaints, see note to § 10-610.

I. GENERAL CONSIDERATION.
Amendments before trial.—This section

makes provision for granting amendments
between the expiration of 20 days after an-

swer or demurrer, as provided herein, and
the beginning of the trial. Knight, Yancev
& Co. v. Aetna Cotton Mills, 80 S. C. 213.

61 S. E. 396.

This section not limited in its applica-

tion by terms of § 10-692. Mallard Lum-
ber Co. v. Carolina Portland Cement Co.,

134 S. C. 228, 132 S. E. 614.

When this section and § 10-692 are

read together, it will readily be seen that

§ 10-692 supplies a method of amending
after the time has expired in which a plead-

er has the right to amend of course; and
the court has held that this section is not
limited in its application by the terms of

§ 10-692. Lane v. Home Ins. Co., 190 S. C.

84. 2 S. E. (2d) 30.

But this section does not permit second
amendment of pleading previously amend-
ed as of course.—First Carolinas Joint

Stock Land Bank v. Stuckey, 170 S. C. 86,

169 S. E. 843.

And erroneous designation of pleading is

not fatal.—Where party erroneously desig-

nates "amended answer" under this sec-

tion as "supplemental answer" under § 10-

610, the error does not alter its legal status

or deprive party of his legal rights. Fogel
v. McDonald, 159 S. C. 506, 157 S. E. 830.

In action to annul marriage, pleading
designated "supplemental answer," alleging

only matters occurring prior to commence-
ment of action, is an "amended answer"
within this section. Fogel v. McDonald,
159 S. C. 506, 157 S. E. 830.

Demurrer may be heard before expiration

of twenty-day period.—This section does
not prohibit judge from passing on demur-
rer to complaint before expiration of twen-
ty-day period for amendment provided here-

in, where the parties appear before him for

purpose of hearing such demurrer. Mc-
Eachern v. Wilson, 154 S. C. 201, 151 S. E.

472.

And where demurrer sustained without
leave to amend, matter is res adjudicata.

—

Where demurrer to complaint is sustained,

without leave to plaintiff to amend under
provision of this section, and plaintiff does

not appeal from such order, the matter in-

volved is res adjudicata and amended com-
plaint is not allowable. McEachern v. Wil-
son, 154 S. C. 201, 151 S. E. 472.

Granting of amendment instead of de-

murrer not prejudicial error.—Under the

provision of this section that the court
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shall allow an amendment after demurrer
granted, where demurrer is refused by the

court which should have been granted be-

cause complaint did not state cause of ac-

tion against defendant, leave to amend com-
plaint to connect defendant with the ac-

tion was not prejudicial error, as the ef-

fect was the same as though demurrer had
been granted with leave to plaintiff to

amend. Hull v. Young, 29 S. C. 64, 6 S. E.

938.

Filing of master's report does not pre-

clude right to amend.—Although referee's

report has been filed in marriage annulment

action, the defendant is not deprived of

the right given him by this section to serve

amended answer, there never having been

a "trial." Fogel v. McDonald, 159 S. C.

506, 157 S. E. 830.

But right to amend ceases upon grant-

ing of motion to strike portions of com-
plaint.—After defendant's motion to strike

portions of the complaint has been granted,

plaintiff no longer has a right to amend as

of course. The amendment can then be

made only in conformity with the court's

order. Jordan v. State Highway Dep.,

188 S. C. 83, 198 S. E. 174.

Applied in McCoy v. State Highway
Dept., 169 S. C. 436, 169 S. E. 174.

Cited in Knight, Yancey & Co. v. Aetna

Cotton Mills, 80 S. C. 213, 61 S. E. 396;

Carroll v. Carroll, 158 S. C. 162, 155 S. E.

271.

II. AMENDMENTS AS OF COURSE
Amendment of course may be waived by

motion for amendment.—Under this sec-

tion plaintiff's right to amend of course

may be waived by motion for leave to

amend, the granting of which is discre-

tionary. Hamilton v. Carrington, 41 S. C.

385, 19 S. E. 616.

When a party moves for leave of court

to amend, he waives any right which he
may have had to amend as of course un-

der this section and submits himself to the

discretion of the judge. Dunbar v. Fant.

174 S. C. 49, 176 S. E. 866.

And amended answer may contain in-

consistent defenses.—Where amended an-

swer, under this section, is inconsistent with

original answer, defendant is not deprived

of benefit of original answer. Fogel v. Mc-
Donald, 159 S. C. 506, 157 S. E. 830.

Or allege negligence for first time.

—

Where complaint alleges that defendant

railroad company has built embankment
on its right of way, and has caused it to

project outside of such right of way onto
plaintiff's land, thereby injuring plaintiff,

an amendment alleging that embankment
is made so to project owing to its neg-
ligent and unskillful construction is properly
allowed under this section. Sims v. Ohio
River & C. Rv. Co. 56 S. C. 30, 33 S. E.
746.

Or it may set up additional cause.—Under
the provisions of this section, an amended
complaint, served within proper time, may
set up an additional cause of action. Mal-
lard Lumber Co. v. Carolina Portland Ce-
ment Co., 134 S. C. 228, 132 S. E. 614.

And amendment may change the cause
of action.—Under this section an amend-
ment, within the time limit here provided,
may entirely change the cause of action

stated in original complaint. McDaniel v.

Monroe. 63 S. C. 307, 41 S. E. 456.

It is not error for amendment to restate

complaint.—Where an amendment to com-
plaint within time allowed by this section is

a repetition of statement made in the orig-

inal complaint, refusal to strike it out is not
reversible error. McDaniel v. Monroe, 63

S. C. 307, 41 S. E. 456.

But amendment may not allege facts

occurring since original complaint.—Facts
occurring since commencement of action

cannot be alleged as amendments to orig-

inal complaint. They can only be brought
before the court by supplemental complaint.

McCaslan v. Latimer, 17 S. C. 123.

Plaintiff may amend complaint prior to

sustension of demurrer thereto.—Where
plaintiff did not wait for order of court sus-

taining demurrer, but acquiesced in its cor-

rectness and within twenty days, before

the period for answering it had expired,

availed himself of this section allowing vol-

untary amendments as matter of course

by dividing original complaint as the court

would have done, such amendment of orig-

inal complaint was proper, since it was not

done for delav. Sullivan v. Sullivan, 24

S. C. 474.

As to voluntary amendment as matter
of course, it cannot be said that amended
complaint, charging assault and battery,

was wholly different from one charging as-

sault alone, for to a certain extent it was
the same and in any view the amended
complaint was good at least as to the as-

sault. Sullivan v. Sullivan, 24 S. C. 474.

§ 10-692. Amendments by the court.

The court may, before or after judgment, in furtherance of justice and on

such terms as may be proper, amend any pleading, process or proceeding by
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(a) adding or striking out the name of any party, (b) correcting a mistake in

the name of a party or a mistake in any other respect, (c) inserting other alle-

gations material to the case, or (d) when the amendment does not change sub-

stantially the claim or defense, conforming the pleading or proceeding to

the facts proved.

1942 Code § 494; 1932 Code § 494; Civ. P. '22 § 436; Civ. P. '12 § 224; Civ. P. '02 § 194;

1870 (14) § 196.

I. General Consideration.

II. Allowance of Amendments.
A. Discretion of the Court.

B. Amendments Before Trial.

C. Amendments During and After
Trial.

III. Illustrations.

A. Amendments Substantially

Changing Claim or Defense.

B. Amendment Not Substantially

Changing Claim or Defense.

I. GENERAL CONSIDERATION.
Section does not affect § 10-691.—The

limitation in this section as to amendments
substantially changing the claim or defense
does not affect in any way the functions
of § 10-691. Mallard Lumber Co. v. Caro-
lina Portland Cement Co., 134 S. C. 228,

132 S. E. 614.

This section supplies a method of amend-
ing after the time has expired in which a
pleader has the right to amend of course,

and it does not limit the terms of § 10-691.

Lane v. Home Ins. Co., 190 S. C. 84, 2
S. E. (2d) 30.

And is inapplicable where judgment con-
clusive of all rights of parties.—Where the

judgment of the Supreme Court is conclu-
sive of all rights which the parties might
thereafter attempt to assert, this section

has no application. Singleton v. Cuttino.

107 S. C. 465. 92 S. E. 1046.

Section not to be used to obtain new
trial.—The object of this section is only to

perfect a proceeding in which a party has
been successful, and not one in which he
has lost his cause. It is not to be used as

a means of obtaining a new trial after the

case has been lost on the original cause
of action. Martin v. Fowler, SI S. C. 164,

28 S. E. 312; Kennerty v. Etiwan Phosphate
Co.. 21 S. C. 226.

Statute authorizing amendments to plead-

ings in furtherance of justice was intended

to be used only to perfect proceeding in

which amending party has been successful,

and not for purpose of obtaining new trial

on new cause of action after case had been

lost on original cause of action. Dunbar v.

Fant, 174 S. C. 49, 176 S. E. 866.

But limits court's power to amend. Metts

v. Wenberg, 15S S. C. 411, 15S S. E. 734;
Knight, Yancey & Co. v. Aetna Cotton
Mills, 80 S. C. 213, 61 S. E. 396.

Any complaint stating cause of action

may be amended.—Wherever a complaint
states a cause of action, however crudely

or inartistically, it properly falls under this

section for amendment. Kitchen v. South-
ern Ry. Co., 68 S. C. 554, 48 S. E. 4.

And it may be done at chambers.—The
circuit judge has power at chambers to
grant order permitting an amendment of

the complaint. Ellen v. Ellen, 26 S. C.
99, 1 S. E. 413.

Test for determining if amendment should
be allowed.—The test for determining if

amendment should be allowed is whether
the proposed amendment is a different mat-
ter, another subject of controversy, or the

same matter more fully or differently laid

to meet the possible scope and varying
phases of the testimony . Pickett v. South-
ern Ry.—Carolina Division, 74 S. C. 236,

54 S. E, 375; Barr v. Witsell, 173 S. C. 199,

175 S. E. 436.

And as long as complaint states facts

which entitle plaintiff to some relief, it is

error to sustain demurrer upon the general
ground, and if such cause of action be de-

fectively stated, the defendant's remedy is

a motion to make more definite and certain

or, if the defect is fatal to the cause of ac-

tion, a demurrer upon the general ground.
In such case it is usual and entirely proper
to sustain the demurrer with leave to amend.
Norris v. Brown, 154 S. C. 138, 151 S. E.

274; Barr v. Witsell, 173 S. C. 199, 175

S. E. 436.

When a complaint shows an intention

to state certain facts, without which it is

demurrable, the demurrer may be sustained,

and leave granted by this court to amend
the complaint. Privett v. Wilmington, C.

& A. R. Co., 54 S. C. 98. 32 S. E. 75: Barr
v. Witsell. 173 S. C. 199. 175 S. E. 436.

Affidavit is not prerequisite to amendment
under this section. Jennings v. Parr, 54 S.

C. 109, 32 S. E. 73.

"Before or after judgment" means "at

any time."—The provision of this section

that an amendment may be allowed "before

or after judgment" means "at any time."
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Knight, Yancey & Co. v. Aetna Cotton
Mills, 80 S. C. 213, 61 S. E. 396; Kennerty
v. Etiwan Phosphate Co., 21 S. C. 226.

Order allowing amendment "as he may
be advised" is limited by this section.—An
order of court, on sustaining a demurrer
to the complaint, allowing plaintiff to amend
as he may be advised, will be construed

as meaning within the limitations of this

section prescribing the amendments which
may be made, and, as so construed, is not
objectionable. Smith v. Southern Ry. Co.,

80 S. C. 1, 61 S. E. 205.

Petition to enforce mechanic's lien is sub-

ject to the liberal rules of amendment un-

der this Code. McGee v. Piedmont Mfg.
Co., 7 S. C. 263.

Defendant waives objection to amended
complaint by unconditional answer.—Under
this section defendant waives objection to

the action of the court in granting leave to

amend the complaint without qualification

or limitation if he answers the amended
complaint without protest. Ruberg v.

Brown, 50 S. C. 397, 27 S. E. 873.

Unless defendant does not request per-

mission.—Failure to provide, in an order

permitting an amendment, permission to

defendant to answer amended complaint is

not error where permission is not requested.

McDaniel v. Atlantic Coast Line R. Co.,

76 S. C. 15, 56 S. E. 543; Tarrant v. Gittel-

son, 16 S. C. 231.

Plaintiff cannot introduce by amendment
facts occurring subsequent to commence-
ment of action. Northrop v. Mercantile

Trust & Deposit Co., 119 F. 969.

And amendment cannot incorporate into

one action distinct actions against differ-

ent parties.—Wide as is the latitude allowed
by this section, an order to amend cannot
be granted where its effect would be to

incorporate into one action two distinct

actions against different parties. Howard
v. Wofford, 16 S. C. 148.

And amendment must not prejudice ad-
verse party.—Where the adverse party
shows that the granting of a trial amend-
ment to the pleadings would prejudice him,
the trial court will either refuse the amend-
ment or grant it on such terms as will

prevent prejudice. Grist v. Caldwell, 123

S. C. 240, 116 S. E. 448.

Motion to amend after successful appeal
too late.—When a litigant waits until aft-

er he has been successful in his appeal,

his motion to amend comes too late. Coth-
ran v. Knight, 47 S. C. 243, 25 S. E. 142.

And objection cannot be made for the

first time on appeal that the court below
relied on a verbal statement of facts by
counsel in support of motion to amend

pleading. Millan v. Southern Ry. Co., 54
5 .C. 485, 32 S. E. 539.

Effect of section upon admission of evi-

dence.—Under this section providing that

the court may allow an amendment when
it does not change substantially the claim

or defense, by conforming the pleading or
proceeding to the facts proved, in servant's

action for injuries the court properly ad-

mitted evidence that plaintiff contracted

disease of pleurisy on account of the in-

jury complained of in the complaint. Prince

v. Massasoit Mfg. Co., 107 S. C. 387, 93

S. E. 2.

Costs may or may not be required.—Un-
der the provisions of this section, the pay-

ment of costs upon amendments is discre-

tionary with the circuit judge, and may or

mav not be required. Wallace v. Columbia
6 Greenville R. Co., 37 S. C. 335, 16 S. E.

35; Green v. Iredell, 31 S. C. 588, 10 S. E.

545; Stallings v. Barrett, 26 S. C. 474, 2

S. E. 483.

As to substituting a claim of right of way
appurtenant for a right of way in gross,

see Whaley v. Stevens, 21 S. C. 221; as to

claiming cancellation of an instrument in-

stead of reformation thereof, see Kennerty
v. Etiwan Phosphate Co., 21 S. C. 226; as

to changing an action for accounting in-

to a direct attack upon the settlement and
receipt, set up in defense thereto, see Duns-
ford v. Brown, 19 S. C. 560; making a case

at law to recover mortgaged land a case

in equity to redeem it, see Skinner v.

Hodge, 24 S. C. 165; as to changing action

to enjoin judgment as paid into one for

specific performance of contract, see Miller

v. Klugh, 29 S. C. 124. 7 S. E. 67.

For additional related cases, see Buist

v. Williams, 83 S. C. 321. 65 S. E. 343; Clio

Gin Co. v. Western Union Tel. Co., 82

S. C. 405, 64 S. E. 426; Jackson v. Southern
Cotton Oil Co., 81 S. C. 564, 62 S. E. 854:

Smith v. Southern Ry. Co 80 S. C. 1, 61

S. E. 205; Knight, Yancey & Co., v. Aetna
Cotton Mills, 80 S. C. 213. 61 S. E. 396;

Webb v. Atlantic Coast Line R. Co., 76

S. C. 193, 56 S. E. 954; Batson v. Paris

Mountain Water Co., 73 S. C. 368, 53 S.

E. 500; Morrow v. Gaffney Mfg. Co., 70

S. C. 242, 49 S. E. 573; Sutton v. Catawba
Power Co., 70 S. C. 266, 49 S. E. 863; De
Hihns v. Free, 70 S. C. 344 49 S. E. 841;

Kentucky Refining Co. v. Saluda Oil Mill

Co., 70 S. C. 89, 48 S. E. 987; Standard
Sewing Machine Co. v. Alexander, 68 S. C.

506, 47 S. E. 711; Fairy v. Kennedy, 68

S. C. 250, 47 S. E. 138; Adams v. South
Carolina & G. Extension R. Co., 68 S. C.

403, 47 S. E. 693; Kiddell v. Bristow, 67

S. C. 175, 45 S. E. 174; Hellams v. Prior,

712



§ 10-692 Civil Remedies and Procedure § 10-692

64 S. C. 543, 43 S. E. 25; Glenn v. Gerald,
64 S. C. 236, 42 S. E. 155; Pickett v. Fidelity

& Cas. Co., 60 S. C. 477, 38 S. E. 160,

629; Seegers v. McCreery, 41 S. C. 548, 19

S. E. 696; Whaley v. Stevens, 21 S. C.

221.

Applied in Sadler v. Nicholson, 49 S. C.
7, 26 S. E. 893; Suber v. Chandler, 28 S. C.
382, 6 S. E. 155; Coleman v. Heller, 13
S. C. 491; McDaniel v. Atlantic Coast Line
R. Co., 76 S. C. 15, 56 S. E. 543; Runion
v. Latimer, 6 S. C. 126; Cousar v. Heath,
Witherspoon & Co., 80 S. C. 466, 61 S. E.
973; Peeples v. Minis, 64 S. C. 226, 42 S. E.
155; Maynard v. Bank of Kershaw, 188
S. C. 160, 198 S. E. 188; Wilson v. Gregory,
189 S. C. 62, 200 S. E. 358; Campbell v.

Moore, 189 S. C. 497, 1 S. E. (2d) 784;
Tobias v. Carolina Power & Light Co., 190
S. C. 181, 2 S. E. (2d) 686; Jordan v. State
Highway Dept., 190 S. C. 397, 3 S. E. (2d)
201; Boykin v. Capehart, 205 S. C. 276,

31 S. E. (2d) 506.

Cited in Johnson v. Johnson, 27 S. C.

309, 3 S. E. 606; Mew v. Charleston & S.

Ry. Co., 55 S. C. 90, 32 S. E. 828; Pope
Mfg. Co. v. Charleston Cycle Co., 55 S. C.

528, 33 S. E. 787; Hewlett v. South Bound
R. Co., 93 S. C. 76, 76 S. E. 32; Taylor v.

Strauss, 91 S. C. 559, 75 S. E. 175; Jenkins
v. Southern Ry.—Carolina Division, 152

S. C. 386, 150 S. E. 128; Hughes v. Slater,

209 S. C. 168, 39 S. E. (2d) 509.

II. ALLOWANCE OF AMENDMENTS.
A. Discretion of the Court.

Amendments are within discretion of the
court.—Rulings on amendments to plead-
ings, under this section, authorizing amend-
ments not changing substantially the claim
or defense, are within the discretion of the
trial judge, and will not be interfered with,
unless abused. Heiden v. Atlantic Coast
Line R. Co., 84 S. C. 117, 65 S. E. 987
Cole v. Ward, 85 S. C. 259, 67 S. E. 295
Miller v. Klugh, 29 S. C. 124, 7 S. E. 67
Millan v. Southern Ry. Co., 54 S. C. 485
32 S. E. 539; Copeland v. Copeland, 60 S
C. 135, 38 S. E. 269; Knight, Yancey & Co
v. Aetna Cotton Mills, 80 S. C. 213, 61 S
E. 396; Trumbo v. Finley, 18 S. C. 305

Metts v. Wenberg, 158 S. C. 411, 155 S. E
734; Sims v. Mutual Life Ins. Co., 103 S. C.

214, 87 S. E. 999; Peterman v. Pope, 74

S. C. 296, 54 S. E. 569; Chichester & Co.
v. Hastie, 9 S. C. 330; Booth v. Langley
Mfg. Co., 51 S. C. 412, 29 S. E. 204; Inter-

state Bldg. & Loan Ass'n. v. Waters, 50
S. C. 459, 27 S. E. 948; Henderson v. Rice,

160 S. C. 307, 158 S. E. 258; Dunbar v.

Fant, 174 S. C. 49, 176 S. E. 866; Jordan

v. State Highway Dept., 188 S. C. 83, 198

S. E. 174; Monteith v. Hardy, 190 S. C.

453, 3 S. E. (2d) 250.

An allowance, prior to the trial, of an
amendment to the answer substantially

changing the defense is within the sound
discretion of the court. J. B. Colt Co. v.

Kyzer, 131 S. C. 78, 126 S. E. 520.

And former trials are not controlling in

exercise thereof.—The fact that there have
been two trials in which the verdicts have
been set aside is not controlling in the
exercise by a circuit court of discretion in

allowing amendments in furtherance of jus-

tice. Pickett v. Southern Ry.—Carolina
Division, 74 S. C. 236, 54 S. E. 375.

And in passing upon allowance of amend-
ment to pleading, the judge is not confined

to the pleadings as in the hearing of a de-

murrer. Blackwood v. Spartanburg Com-
mandery No. 3, Knights Templar, 185

S. C. 56, 193 S. E. 195.

Nor will exercise thereof be disturbed by
supreme court unless it deprives party of

substantial right.—Garlington v. Copeland,
32 S. C. 57, 10 S. E. 616; Green v. Iredell,

31 S. C. 588, 10 S. E. 545; Stallings v. Bar-
rett, 26 S. C. 474, 2 S. E. 483; Trumbo
v. Finley, 18 S. C. 305; Peterman v. Pope,
74 S. C. 296, 54 S. E. 569.

Amendments being within the discretion

of the court refusal to allow one to set

up usury, asked for after the testimony has
been taken and reported and not conform-
ing to the facts proved, will not be re-

viewed. Pelzer v. Morris, 56 S. C. 88, 34
S. E. 22.

Refusal to allow substitution of a new
party for a plaintiff, who shows no cause
of action, is not error. Strickland v.

Bridges, 21 S. C. 21.

Or unless the court abuses its discretion.

—An allowance of amendments to pleadings
under this statute in furtherance of justice

is addressed to the sound discretion of the
circuit judge, and his action is not sub-
ject to review by this court, unless there

has been an abuse of discretion. Monteith
v. Harby, 190 S. C. 453, 3 S. E. (2d) 250.

Where an abuse of discretion on the part

of the judge allowing an amendment is

charged, the Supreme Court should have
the benefit of all matters and facts upon
which the judge exercised his discretion.

Blackwood v. Spartanburg Commandery
No. 3, Knights Templar, 185 S. C. 56, 193

S. E. 195.

The power of amendment by the court

in the furtherance of justice is so very
large that its exercise by the court will

rarely be disturbed, because it will seldom
happen that the court will exceed its pow-
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er or abuse the wide discretion given it in

such matters. This power is, however,
not unlimited, and not everything that may
be proposed by way of amendment is al-

lowable. Knight, Yancey & Co. v. Aetna
Cotton Mills, 80 S. C. 213, 61 S. E. 396;

Jordan v. State Highway Dept., 188 S. C.

83. 198 S. E. 174.

Where the defendants do not allege that

they are misled, it is an abuse of the trial

court's discretion to refuse an amendment
changing the name of the plaintiff from
the C. Savings Bank to the C. Trust and
Savings Bank. Citizens' Sav. Bank v. Efird,

96 S. C. 18, 79 S. E. 637.

In action on a note given for the pur-
chase price of a gas-lighting plant, in which
the original answer pleaded fraudulent rep-

resentations, the allowance, before trial,

of an amendment, pleading that the plant

as installed was defective and permitted
escape of gas, was not an abuse of discre-

tion. J. B. Colt Co. v. Kyzer, 131 S. C.

78, 126 S. E. 520.

Where amendment is refused on legal

grounds, the action of the court will be
reviewed. Madden v. Watts, 59 S. C. 81,

37 S. E. 209; Sibley v. Young, 26 S. C.

415, 2 S. E. 314.

Where the referee and the circuit judge
both refuse amendments because, in their

opinion, the amendments are not allowable,

the Supreme Court may reverse the rul-

ing where the law would have allowed the

amendment and the court did not express

its discretion. Hamer v. David, 124 S. C.

391, 117 S. E. 807.

Facts to be considered by court.—Wheth-
er a proposed amendment of pleadings is

in furtherance of justice is a question for

the trial court, on a review of all the cir-

cumstances; and the consideration that

the party offering the amendment is put

to a disadvantage by the death of witnesses

is a proper matter to be considered, but

is not conclusive. Hall v. Woodward, 30

S. C. 564, 9 S. E. 684.

B. Amendments Before Trial.

Limitation as to change of cause of action

or defense not applicable to amendments
before trial.—The limitation of the power
of the court to allow amendments, as au-

thorized by this section to conform the

pleadings to the facts proved, that the

amendment shall not change substantially

the claim or defense, is by its terms ap-

plicable only to amendments proposed
while the court is hearing the evidence, or

after it has heard it, and not before trial.

J. B. Colt Co. v. Kyzer, 131 S. C. 78, 126

S. E. 520; Taylor v. Atlantic Coast Line
R. Co., 81 S. C. 574, 62 S. E. 1113; Stand-
ard Sewing Mach. Co. v. Alexander, 68
S. C. 506, 47 S. E. 711; Chamberlain v.

Mensing, 51 F. 511; German-American Ins.

Co. v. Southern Ry. Co., 82 S. C. 1, 62

S. E. 1115; Kennedy v. Hill, 79 S. C. 270,

60 S. E. 689; Lillv v. Charlotte, etc., Co.,

32 S. C. 142, 10 S. E. 932; Edwards v.

Cheraw, etc., Co., 32 S. C. 117, 10 S. E.

822; Hall v. Woodward, 30 S. C. 564, 9

S. E. 684; Nesbitt v. Cavender, 27 S. C. 1,

2 S. E. 702; Dunsford v. Brown, 19 S. C.

560; Trumbo v. Finley, 18 S. C. 305; Cleve-

land v. Cohrs, 13 S. C. 397; Mason v. John-
son, 13 S. C. 20.

Under the provisions of this section,

amendments may be allowed before trial

which insert a new cause of action, or in-

sert or substitute a new defense. Knight,
Yancey & Co. v. Aetna Cotton Mills, 80
S. C. 213, 61 S. E. 396; Elliott v. Carroll,

179 S. C. 329, 184 S. E. 92.

Where a complaint alleges that plaintiff

was damaged because of obeying a tempo-
rary injunction which was thereafter dis-

solved but in which no bond has been ex-

ecuted, the complaint may be amended
under this section authorizing amendments
in the furtherance of justice, to compel de-

fendant to pay damages because of the in-

junction improperly obtained. Batson v.

Paris Mountain Water Co., 73 S. C. 36S,

53 S. E. 500; Sutton v. Catawba Power Co.,

70 S. C. 266, 49 S. E. 863: Ruberg v. Brown.
50 S. C. 397, 27 S. E. 873.

Defendant's motion for leave to amend
answer by setting up statute of frauds,

made after the case has been argued, may
be denied as not in furtherance of justice,

in view of this section. Fanning v. Bogacki,
111 S. C. 376, 98 S. E. 137.

And cause may be changed or new cause

raised by amendment where amendment
relates to original subject.—Under this sec-

tion the power of the court to allow amend-
ment "by correcting a mistake in the name
of a party or a mistake in any other re-

spect" is unlimited, except by the obliga-

tion imposed by this section on the court

to see that the amendment is in furtherance

of justice, and that such terms are imposed
as may be just. This power is conditioned

on proof of a bona fide mistake in set-

ting forth the plaintiff's rights and the

defendant's invasion of them. Unless the

amendment proposed relates to the same
transaction or the same subject matter as

the original complaint, then it is manifest

that the plaintiff cannot claim to have
made a mistake in the matter to which
his pleading relates. When, however, the
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plaintiff makes the mistake of supposing
one of his rights has been invaded by the
defendant in one transaction or a series

of transactions relating to the same subject,

and discovers another and different right

was invaded, it is within the power of the
court, when it appears to be in furtherance
of justice, to grant the amendment, though
in strictness the amendment amounts to a
change of the cause of action or the in-

sertion of another cause of action. Holli-

day Co. v. Raleigh & C. R. Co., 91 S. C.

51, 74 S. E. 41; Taylor v. Atlantic Coast
Line R. Co., 81 S. C. 574, 62 S. E. 1113;

Blackwood v. Spartanburg Commandery
No. 3, Knights Templar, 185 S. C. 56, 193

S. E. 195.

Thus, where an allegation charges that

a certain deed was not made bona fide,

it may be amended, before trial, to allege

that the deed, if ever made, was never
recorded. Cole v. Ward, 85 S. C. 259, 67

S. E. 295.

An amendment may change the alleged

date of the transaction in question where
the other party is not misled thereby. Dent
v. South Bound R. Co., 61 S. C. 329, 39

S. E. 527.

The court may allow an amendment to

the complaint alleging a new cause of ac-

tion for the same injury and negligence

alleged in the original complaint.—Holliday

Co. v. Raleigh & C. R. Co., 91 S. C. 51,

74 S. E. 41.

A complaint in an action against a car-

rier for negligently transporting live stock

may be amended under this section by elim-

inating the allegation that plaintiff filed

with the carrier's agent a claim, and that

it was responsible for the loss as limited

by the bill of lading, and allowing a new
complaint setting out the same injury and
negligence, but omitting such allegation.

Holliday Co. v. Raleigh & C. R. Co., 91

S. C. 5i, 74 S. E. 41. But see Proctor v.

Southern Ry. Co., 64 S. C. 491, 42 S. E.

427, where an action for a wilful tort was
not permitted to be amended so as to in-

clude an action for negligence.

But not where motion for amendment
dilatorily made.—Where an action at law

has been referred to a master, and the

court finds that his conclusions of fact and

law are correct, and overrules all the ex-

ceptions to his report, it is error to recom-
mit the report to enable the losing party

to introduce testimony to sustain new is-

sues to be raised by an amendment of his

answer, under this section, especially where

he might have amended at the hearing but

made no effort to do so, being of opinion

that no amendment was necessary. Clayton
v. Mitchell, 31 S. C. 199, 9 S. E. 814, 10

S. E. 390.

Such amendment does not destroy cause
first pleaded.—Where, in attachment pro-
ceedings under § 10-903, providing that a
creditor may sue on a debt not due and
procure a warrant of attachment, where
the debtor has assigned, disposed of, or

secreted, or is about to assign, dispose of,

or secrete, his property with intent to de-

fraud his creditors, amendments to the
complaint are made, under this section, al-

leging that the debt sued for was incurred

by defendant through his having obtained
property by fraud and false pretenses and
representations, such amendments do not
destroy the causes of action and create new
ones, so as to destroy the attachments
as incidents to the original causes of ac-

tion. Ex parte Chase, 62 S. C. 353, 38

S. E. 718.

Under § 10-2402, providing that in actions

to recover realty the costs of the first ac-

tion must be paid before a second action

is brought, such payment is a condition

precedent and should be alleged in the com-
plaint; but, if not, in furtherance of justice

it is proper under this section to permit
defendant to amend his answer during the

second term, after the second action has
commenced, by alleging such nonpayment.
Peterman v. Pope, 74 S. C. 296, 54 S. E.

569.

But amendment not relating to original

claim or defense not allowed.—Amendments
under this section must be applied for at

the proper time, and a party cannot be per-

mitted, after planting himself upon a cer-

tain ground of action or defense and finding

it unsuccessful, to shift his ground, and re-

new the controversy upon other grounds
which he might have taken in the first in-

stance, as this would lead to interminabl;
litigation. Clayton v. Mitchell, 31 S. C.

199, 9 S. E. 814, 10 S. E. 390; McKnight v.

Cooper, 27 S. C. 92, 2 S. E. 842. The
amendment proposed should be material to

a case which has been defectively stated.

Knight, Yancey & Co. v. Aetna Cotton
Mills, 80 S. C. 213, 61 S. E. 396.

And court requires affidavit where amend-
ment will surprise adverse party.—Where
an amendment to a pleading, asked for im-
mediately before or during the trial, oper-

ates as a surprise to the adverse party,

whereby he will be misled to his prejudice,

he must prove that fact by affidavit or

otherwise, and, when that is done, the

amendment must either be refused, or, if

granted, the adverse party must be given

time to prepare to meet the amended plead-
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ing. Shelton v. Southern Ry. Co., 86 S. C.

98, 67 S. E. 899.

This section imposes no limits as to time,

except in the third class of amendments.
The express provision is that the amend-
ments may be allowed before or after judg-

ment, which means at any time. Knight,
Yancey & Co., v. Aetna Cotton Mills, 80

S. C. 213, 61 S. E. 396; Elliott v. Carroll,

179 S. C. 329, 184 S. E. 92.

Amendment after remandment by Su-
preme Court is "before trial."—Amend-
ment in the lower court, on the case being
remanded by the Supreme Court for further

proceedings, is "before trial," so that it is

subject only to the provision of this section

that it be "in furtherance of justice," and
not to the part thereof allowing amend-
ments, when they do not change substan-

tially the claim or defense, by conforming
the pleadings to the facts proved. Jennings
v. Parr, 54 S. C. 109, 32 S. E. 73; Taylor
v. Atlantic Coast Line R. Co., 81 S. C.

574, 62 S. E. 1113; Hall v. Woodward, 30

S. C. 564, 9 S. E. 684.

When a cause is sent back from the Su-
preme Court to the circuit court for a new
trial, the power of the circuit judge to

grant amendments before the new trial is

the same as if there had never been a trial.

Elliott v. Carroll, 179 S. C. 329, 184 S. E.

92.

Where the original complaint is for

punitive damages alone, under the allega-

tion that defendant as a carrier wantonly
and recklessly violated its duty to plain-

tiff, a passenger, the allowance of an
amendment by the circuit court, after the
Supreme Court has sent the case back for

a new trial, and before the new trial, so as

to charge as negligent the acts and omis-
sions of defendant, described in the orig-

inal complaint as wanton and reckless, is

proper. Taylor v. Atlantic Coast Line R.
Co., 81 S. C. 574, 62 S. E. 1113.

After case is remanded for new trial,

amendment of answer changing defense
of denial of bona fides of a deed to de-
nial of execution, is permitted where hard-
ship or surprise is not shown. Cole v.

Ward, 85 S. C. 259, 67 S. E. 295.

In which case amended answer may set

up matters not decided in first trial.—In
an action against a co-surety for contribu-

tion, where the only defense interposed was
presumption of payment of the original

debt as to defendant, the execution of the

note by defendant and the fact of his sure-

tyship, do not become res adjudicata, but

may be set up in an amended answer on
a second trial of the action. Hall v. Wood-
ward, 30 S. C. 564, 9 S. E. 684.

An amendment to the pleadings, offered

by defendant on the second trial, intro-

ducing the questions as to the execution
of the note by defendant, and the fact of

co-suretyship, which questions are decided
on the trial adversely to plaintiff, will not
be held on appeal to be frivolous or evasive,

nor the allegations on which they rest to

be manifestly untrue. Id.

Trial court may correct by amendment
manifest errors and mere clerical mistakes.

Heyward v. Williams, 48 S. C. 564, 26 S. E.

797; Carroll v. Tompkins, 14 S. C. 223.

This section and § 10-219 do not prescribe

procedure to be followed where court
brings in new party. The proper mode of

doing so is by the service of a summons
upon him. Beard-Laney, Inc. v. Darby,
208 S. C. 313, 38 S. E. (2d) 1.

C. Amendments During and After Trial.

Distinction between amendments made
before trial and amendments made during
or after trial.—The chief difference be-

tween the legal effect of amendments be-
fore the trial and those made at or after

the trial is that an amendment may sub-

stantially change the cause of action or de-

fense and still be allowed before the trial,

whereas an amendment, to be allowed at or
after the trial, cannot substantially change
the nature of the cause of action or de-

fense. Grist v. Caldwell, 123 S. C. 240, 116

S. E. 448; Greenville Community Hotel
Corp. v. Reams, 146 S. C. 203, 143 S. E.

806; Kennedy v. Hill, 79 S. C. 270, 60

S. E. 689; South Carolina R. Co. v. Barrett,

12 S. C. 173.

Test as to same or different cause of ac-

tion.—As long as the plaintiff adheres to

the contract or injury originally declared

upon, an alteration in the modes in which
the defendant has broken the contract or

caused the injury is not an introduction of

a new cause of action. The test is whether
the proposed amendment is a different mat-
ter, another subject of controversy, or the

same matter more fully or differently laid

to meet the possible scope and varying

phrases of the testimony. Pickett v. South-
ern Ry.-Carolina Division, 74 S. C. 236, 54

S. E. 375.

The limitation of this section, providing

that amendment shall not change substan-

tially the claim or defense, applies only to

amendments applied for during or after

the trial. Hall v. Woodward, 30 S. C. 564,

9 S. E. 684; J. B. Colt Co., v. Kyzer, 131

S. C. 78, 126 S. E. 520.

Original complaint must state cause of

action.— Plaintiff cannot be permitted to

amend by stating a wholly different and
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new cause of action, when his complaint
is held to state no cause of action. Coker
v. Monaghan Mills, 119 F. 706; Sullivan

v. Sullivan, 24 S. C. 474; Trumbo v. Finley,

18 S. C. 305.

But incomplete statement of cause of

action may be amended.—Under this sec-

tion, granting power to amend any plead-

ing "by inserting other allegations material

to the case," a complaint not stating a cause

of action may be cured by amendment,
where the defect is not an entire absence
of a cause of action, but merely a faulty

or incomplete statement thereof. Ruberg
v. Brown, 50 S. C. 397, 27 S. E. 873; Taylor
v. Atlantic Coast Line R. Co., 81 S. C.

574, 62 S. E. 1113; Brown v. Carolina Mid-
land Ry. Co., 58 S. C. 466, 36 S. E. 852.

Where the complaint, in an action for

injuries to a passenger, advises the carrier

that it is charged with recklessness in

running the train at a high speed over a

defective roadbed, and its counsel so con-
strues it, and the case as developed has
reference to the fact that the train was
being run at an excessive speed, an amend-
ment thereto to conform to the proof, re-

ceived without objection, alleging more
clearly the negligence in running the train

at a high speed, is in furtherance of jus-

tice and within the court's power to grant

under this section. Shelton v. Southern
Ry. Co., 86 S. C. 98, 67 S. E. 899.

Even after verdict and new trial ordered.

—Under this section the allowance of an
amendment of complaint after verdict and
new trial ordered will not be disturbed

where the amendment is material to the

case, which has been defectively stated,

and does not substantially change the cause

of action. Sutton v. Catawba Power Co.,

70 S. C. 266, 49 S. E. 863.

But judgment will not be arrested be-
cause of defects in complaint which might
have been cured by amendments before

or after judgment. Brickman v. South
Carolina Ry. Co., 8 S. C. 173.

And where misnomer not amended at

trial, obejction not heard on appeal.

—

When an action should have been brought
against the county of Pickens, by the cor-

porate name of the county of Pickens, the

error is simply one of a misdescription of

the parties defendant,, a misnomer by the

terms of this section, amendable at the

trial if objected to, and to be disregarded,

both at the trial and on appeal, when such

objection is not taken. Commissioners v.

Bank of Commerce, 97 U. S. 374, 24 L.

Ed. 1060.

Rule does not prohibit a slight change.

—

This section does not prohibit a mere formal

or slight change of the claim or defense,

but only a substantial change. Sibley v.

Young, 26 S. C. 415, 2 S. E. 314.

While the cause of action may not be
changed under this section, still the relief

flowing out of the cause of action may be
increased by having a new point given
to it. Bomar v. Means, 47 S. C. 190, 25

S. E. 60.

Immaterial that complaint amended
would be barred by statute of limitations.

—

Where an amendment is granted during
the course of a trial, it is immaterial that

the cause of action sued on would then be
barred by the statute of limitations. Sen-
tell v. Southern Ry. Co., 67 S. C. 229, 45

S. E. 155.

It is error at the trial to permit name
of sole plaintiff to be stricken out and an-

other substituted without giving defend-

ant time to answer. Coleman v. Heller, 13

S. C. 491; Cleveland v. Cohrs, 13 S. C. 397.

III. ILLUSTRATIONS.
A. Amendment Substantially Changing

Claim or Defense.

Amendment proper only to cure defec-

tively stated case, not to substitute new
cause of action, under this section author-
izing amendments to pleadings in further-

ance of justice. Dunbar v. Fant, 174 S. C.

49, 176 S. E. 866.

The cases holding that this Section of

the Code does not authorize the substitu-

tion of a new cause of action by way of

amendment, and that the amendment pro-

posed should be material to the case, which
has been defectively stated, and must not

substantially change the cause of action,

refer entirely to amendments sought to be

made in complaints and not answers. El-

liott v. Carroll, 179 S. C. 329, 184 S. E.

92.

And a party, after losing his case, cannot
be permitted by amendment to change sub-

stantially his claim or defense, and thus

raise new issues with his successful ad-

versary. Such a practice, besides being

in direct conflict with this section, would
encourage carelessness in pleading and lead

to the trial of cases by piecemeal, thus in-

volving needless delay and expense. This
would lead to interminable litigation. Clay-

ton v. Mitchell, 31 S. C. 199, 9 S. E. 814,

10 S. E. 390.

Alleging new action at common law
where statutory action barred.—Where an
action is brought under § 58-1198, providing

that a railroad company shall be liable for

any property injured by the communication
to it of fire originating on the company's
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property, plaintiff will not, after an action

founded on negligence has been barred by
limitation, be allowed to amend his com-
plaint by striking out the allegations there-

in referring to the statute, and inserting in

place thereof an allegation that the injur}'

was caused by defendant's negligence.

Mayo v. Spartanburg, U. & C. R. Co., 43

S. C. 225, 21 S. E. 10.

Or alleging new action under statute.

—

It is not permissible to amend a complaint
stating a cause of action under common
law for damages from communicated fires

so as to make it a cause of action under
statute. Brown v. Seaboard Air Line Ry.,

83 S. C. 557, 65 S. E. 1102; Sims v. Mutual
Life Ins. Co., 103 S. C. 214, 87 S. E. 999.

Converting admissions into denials in

answer.— It is error to allow an amend-
ment during the trial after plaintiff has
rested and the defendant has moved for

a nonsuit, so as to convert admissions into

denials in the answer. Cuthbert v. Brown,
49 S. C. 513, 27 S. E. 485.

Denial of administration.—This section

authorizing the amendment of any plead-

ing after judgment in furtherance of jus-

tice does not permit a defendant, after judg-
ment, to withdraw an admission that plain-

tiffs were administrators, and to amend
by denying such fact. Martin v. Fowler.
51 S. C. 164. 28 S. E. 312.

Reformation of contract sued upon.—In

an action on stock subscription, in which
defendant alleged that blank contract had
been filled in by plaintiff's agents by mis-
take for amount in excess of that author-
ized, refusal of the court to permit trial

amendment of defendant's answer in order

to seek reformation of contract was proper,

under this section. Greenville Community
Hotel Corp. v. Reams, 146 S. C. 203, 143

S. E. 806.

Setting up statute of frauds after case
argued.—Defendant's motion to amend by
setting up statute of frauds after case has
been argued cannot be allowed under this

section, if its effect is to change defense
from denial of oral contract to avoidance.
Fanning v. Bogacki, 111 S. C. 376, 98 S. E.

137.

Amendment making answer conform to

proof.—Where, in an action for the loss

of baggage, the carrier answered by general

denial, an amended answer to conform to

the proof that the baggage was destroyed
by fire at a station without fault on carrier's

part, after the baggage had remained there

uncalled for for 16 days, materially changed
the defense, within this section. Heiden v.

Atlantic Coast Line R. Co., 84 S. C. 117,

65 S. E. 987.

Amendment setting up special defense.

—

In a suit on an employer's liability policy,

it was not error to refuse defendant's mo-
tion to conform the pleadings to facts, al-

leged to have been proved, that an agree-
ment had been consummated between the

insured and the injured employee by which
the damage suit had been compromised,
which constituted a complete defense to the
suit on the policy, since such amendment
would have substantially changed the de-

fense, which is forbidden by this section.

Pickett v. Fidelity & Cas. ~Co., 60 S. C.

477, 38 S. E. 160, 629.

Conversion of claim and delivery into

action for damages.—A plaintiff, having
instituted a claim and delivery action,

may not upon the trial, at his election,

without notice, convert it into an action

for damages, admittedly "distinct and in-

dependent," in violation of this section for-

bidding amendments changing substantially

the claim. Wilkins v. Willimon, 128 S. C.

509, 122 S. E. 503.

Amendment to show necessary relation-

ship in action for wrongful death.—Where,
in an action brought under § 10-1951 for

wrongful death, the complaint fails to show-

that the deceased left surviving him any
person bearing the necessary relationship

to be a beneficiary under § 10-1952 the

plaintiff is properly refused permission to

amend at the trial by alleging that she is

the widow of deceased, and that she sues

for the benefit of herself and his children,

especially where the time within which to

bring such action has elapsed, as it would
have entirely changed the nature of the

action, contrary to the provisions of this

section. Lillv v. Charlotte, etc., R. Co., 32

S. C. 142, 10 S. E. 932.

Insertion of additional claim.— Where on
the trial of the action before a referee a

motion to amend the complaint, by insert-

ing an additional item of merchandise, was
denied, it was error for the circuit court to

allow the amendment, on exceptions to the

referee's report, as it changed and added to

the original cause of action. Edwards v.

Cheraw, etc., R. Co., 32 S. C. 117, 10 S. E.

822.

Allegation of independent act of negli-

gence.—Where the defendant, under the

pleadings, might have shown a„ a com-
plete defense that plaintiff was injured in

a different way than that alleged, the al-

lowance of an amendment to the complaint

to conform to the proof and allege a new
and independent act of negligence, to de-

fendant's surprise, is error. Scott v. Atlan-

tic Coast Line R. Co., 105 S. C. 385, 89

S. E. 1038.
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Questionable whether Supreme Court
may amend prohibition to injunction.—It

is open to serious question whether, even if

a formal amendment is applied for in the

Supreme Court to change the action from
prohibition to injunction, such an amend-
ment, changing entirely the nature of the

proceeding and suggested at the close of

the argument, may be properly allowed,

under the provisions of this section. Hunter
v. Moore, 39 S. C. 394, 17 S. E. 797.

B. Amendment Not Substantially

Changing Claim or Defense.

Converting action against partnership to

one against individuals.— It is within the

discretion of the court to allow an amend-
ment to a complaint converting it from an

action against a copartnership to one against

the individual members thereof. Baker v.

Hornik, 52 S. C. 313. 28 S. E. 941.

In action against two parties, as co-

partners, the proof showing neither co-

partnership nor joint liability and motion
for non-suit made, the plaintiff was prop-

erly allowed to amend, striking out name
of one defendant and proceeding against

the other. Bull v. Lambson, S S. C. 288.

Proceedings amended to show defend-
ant's correct corporate name.—Where a cor-

poration defendant incorrectly named in

the summons and complaint answers to the

merits in addition to filing a plea of mis-

nomer, the court acquires jurisdiction of

the defendant and is entitled to order the

proceedings amended under this section

by inserting defendant's correct corporate

name. Sentell v. Southern Ry. Co., 67 S. C.

229, 45 S. E. 155.

Plaintiff, bringing action against "The
Lerner Shops, Incorporated" through mis-
take, was held entitled under circumstances
to amend judgment record to designate de-

fendant as "Lerner Stores Corporation".
Tunstall v. Lerner Shops, 160 S. C. 557,

159 S. E. 386.

And, in a suit against "county commis-
sioners" on county bonds, the complaint
may be amended at trial so as to be a suit

against county by its corporate name.
Commissioners v. Bank of Commerce, 97

U. S. 374, 24 L. Ed. 1060.

And amendment properly allowed to

show defendant as unincorporated associa-

tion, in action wherein defendant was al-

leged to have been a corporation. Black-

wood v. Spartanburg Commanderv No. 3,

Knights Templars, 185 S. C. 56, 193 S. E.

195.

Amending complaint to conform to ver-

dict.— In suit on bonds, where verdict in-

cluded installments maturing up to time of

verdict, complaint may be amended to con-
form to verdict, although judgment was not
asked for installments payable after com-
mencement of suit. Post v. Wise Town-
ship, 101 F. 204.

Amendment of complaint in county's
action on depository bond to conform to

proof that bond was solely for county's
benefit, though naming surety on county
treasurer's bond as obligee, held allow-
able. Pickens County v. Love, 171 S. C.

235, 171 S. E. 799.

Additional damages and act of negli-

gence.—A complaint may be amended on
motion by alleging additional act of negli-

gence and increasing amount of damages.
Pickett v. Southern Rv. -Carolina Division,

74 S. C. 236, 54 S. E. 375.

An amendment of a complaint alleging

that a fire was communicated by defend-
ant's locomotive to a tract of land by orig-

inating within the right of way and being
communicated therefrom, which inserted

after the words "right of way" the words
"or originating within the limits of the
right of way of said railroad in consequence
of the acts of its authorized agents and
employees," did not substantially change
plaintiff's claim, and was properly allowed,

under this section. Bellamy v. Conway,
Coast & W. R. Co., 85 S. C. 450, 67 S. E.

545.

Change from strict foreclosure to action

for purchase money.—A complaint in fore-

closure may be amended after the testimony
is in to allege a cause of action for the pur-
chase money of the land onlv. Whitmire
v. Boyd, 53 S. C. 315, 31 S. E.

_

306.

Insertion of additional defense.—In ac-

tion for partition, where defendant pleads

a general denial and claims title in him-
self, an amendment allowing him also to

plead that plaintiff was estopped to claim

title does not materially change the defense.

Woodward v. Williamson, 39 S. C. 333, 17

S. E. 778.

Where the defendant admits to plain-

tiff that the signatures to a note and mort-
gage are his, the plaintiff, on foreclosure,

after proof that the signatures were for-

geries, may amend his complaint so as

to set up an estoppel to deny the genuine-
ness of the papers. Whitmire v. Boyd,
53, S. C. 315, 31 S. E. 306.

Joining executors as defendants.—Under
this section, an amendment joining the

executors of plaintiff's father's will as de-

fendants, pursuant to a judgment of the

Supreme Court on appeal, is not a sub-

stitution of a different cause of action from
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that stated in the original complaint. Green
v. Iredell, 31 S. C. 588, 10 S. E. 545.

Change of action on note to one on open
account.—Where the claim of the plaintiff

is to recover money advanced by him to

a firm, and in the complaint he bases his

claim upon the allegation that the members
of the firm had, by their promissory notes,

bound themselves to pay him, etc., which
allegation plaintiff attempts to support by
the introduction of single bills or sealed

notes admitted to have been executed in the

firm name by one partner without author-

ity, but claimed to have been ratified by the

other, an amendment of the complaint, so

as to base it on the open account, to secure

which the bills were given, does not "en-
tirely change the cause of action," nor does

it "change substantially the claim." within

the meaning of this section, providing for

amendments. Sibley v. Young, 26 S. C.

415, 2 S. E. 314.

Amendment is allowed so as to allege

sealed note instead of promissory note.

Moore v. Christian, 31 S. C. 337, 9 S. E.
981.

Amendment curing defect in appointment
of guardian ad litem.—Where, during the

trial of an action by a minor, his attorney
found that the order appointing the guard-
ian ad litem had not been signed by the
clerk and leave was sought either to have
the clerk sign it nunc pro tunc, or to amend
the complaint by striking out the allegation

of plaintiff's minority and the appointment
of a guardian, and to continue the action

in the name of plaintiff, who had become
of age, the court had power to grant either

motion under this section. Seigler v.

Southern Ry. Co., 85 S. C. 345, 67 S. E.

296.

It is proper, upon admitted fact of the

lunancy of defendant, to allow amendment
making guardian ad litem party. Boyce v.

Lake, 17 S. C. 481.

Amendment curing defect in statement
of cause of action.—An amendment may
be allowed to cure defects in the state-

ment of a cause of action, where there is

not a total absence of a cause of action,

the defect consisting in a faulty statement
thereof. Harvey v. Hackney, 35 S. C. 361,

14 S. E. 822; Ruberg v. Brown, 50 S. C.

397, 27 S. E. 873.

Many illustrations of the principle just

announced will be found in the adjudi-

cated cases. For example, the court has
permitted a complaint against a railroad

alleging damages to building from a fire

set by defendant to be amended to show
the destruction of the buildings, Brown
v. Carolina Midland Ry. Co., 58 S. C. 466,

36 S. E. 852; the court has allowed an
amendment of a complaint in an action
for personal injuries, alleging the acts to

have been done willfully and maliciously,

Morraw v. Ganey Mfg. Co., 70 S. C. 242,

49 S. E. 573; the court has permitted a

complaint, alleging quantum meruit for

work done, to be amended to show a special

contract, in order to allow proof of it, Tar-
rant v. Gittelson, 16 S. C. 231; a complaint
for assault has been allowed to be amended
to be for assault and battery, Sullivan v.

Sullivan, 24 S. C. 474; and the plaintiff,

in an action on a note which, except for

certain payments, would be barred by
the statute of limitations, where he de-

clared simply on a promise contained in

the note, was allowed to amend by de-

claring on the new promise arising by opera-

tion of law from the payments. Jacobs
v. Gilreath, 41 S. C. 143, 19 S. E. 308, 310.

In an action for breach of contracts for

the future delivery of spot cotton, it is

proper under this section to allow plain-

tiffs to amend by bringing themselves with-

in § 11-62, making such contracts void, un-

less it is the bona fide intention of both

parties that the cotton should be actually

delivered and received in kind at the future

time mentioned. Knight, Yancev & Co. v.

/Etna Cotton Mills, 80 S. C. 213, 61 S. E.

396.

Section authorizes striking of allegations

in complaint.—Under this section authoriz-

ing the court to amend by adding or striking

out the name of a party or correcting a

mistake, or by inserting any other allega-

tions, a complaint may be amended by strik-

ing out certain allegations of the same.
Pickett v. Southern Ry. -Carolina Division,

74 S. C. 236, 54 S. E. 375.

Amendment showing agency of some of

defendants.—Where a client sues his at-

torney and others employed by the attorney

for money received by them, an amend-
ment of the complaint, so as to state that

those employed by the attorney were act-

ing as plaintiff's attorneys when they re-

ceived the money sued for, is permissible

as it does not change the cause of action

within this section. Madden v. Watts,
59 S. C. 81, 37 S. E. 209.

Amendment of body of pleading to con-
form to caption.—Where the caption of a
complaint in an action on a promissory
note styles defendants "J. H. Caldwell and
John L. Boyce, trading under the firm

name of Caldwell & Boyce," and in the

complaint it is alleged that "the defendants
made and delivered" to the plaintiffs the

note sued on, it is within the trial court's

discretion to permit a trial amendment of
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the complaint by inserting after the word
"defendants" the descriptive phrase stated

in the caption. Grist v. Caldwell, 123 S. C.

240, 116 S. E. 448.

Amendment permissible if statute of

limitations not abrogated.— It is within the

power of the court to grant an amendment
if it appears to be in furtherance of justice,

provided the amendment does not abro-
gate the statute of limitations. Blackwood
v. Spartanburg Commandery No. 3, Knights
Templars, 185 S. C. 56, 193 S. E. 195.

I. General Consideration.

II. Amendment of Material Variance.
III. Application of Section.

I. GENERAL CONSIDERATION.

§ 10-693. Material variances.

No variance between the allegation in a pleading and the proof shall be

deemed material unless it shall have actually misled the adverse party to his

prejudice in maintaining his action or defense upon the merits. Whenever
it shall be alleged that a party has been so misled, that fact shall be proved to

the satisfaction of the court and in what respect he has been misled. There-

upon the court may order the pleading to be amended upon such terms as

shall be just.

1942 Code § 490; 1932 Code § 490; Civ. P. '22 § 432; Civ. P. '12 § 220; Civ. P. '02 § 190;

1870 (14) § 192.

695 of the Code introduced a principle un-
known to former practice, namely, that of

determining questions of variance, not by
the want of harmony between the pleadings

and the proof and thence inferring its ef-

fects upon the preparation the adverse
party could make for a trial, but by direct

proof aliunde as to whether the party was
actually misled to his prejudice by the in-

correct statements of the pleadings or not.

Langston v. Fiske-Carter Const. Co., 180

S. C. 113, 185 S. E. 62.

And this section is regulated and checked
in its operation by § 10-695. Kennedy Lum-
ber Co. v. Rickborn, 40 F. (2d) 228.

For additional related cases, see Sevier

v. Southern Ry. Co., 82 S. C. 311, 64 S.

E. 390; Adams v. South Carolina & G. Ex-
tension R. Co., 68 S. C. 403, 47 S. E. 693;

Jackson v. Southern Cotton Oil Co., 81 S.

C. 564, 62 S. E. 854; Citizens Sav. Bank v.

Efird, 96 S. C. 18, 79 S. E. 637; Moore v.

Marion Cotton Oil Co., 100 S. C. 499, 85

S. E. 52; Mew v. Charleston & S. Ry Co.,

55 S. C. 90, 32 S. E. 828; Hammond v.

North Eastern R. Co., 6 S. C. 130.

Applied in Medical Soc. of South Caro-

lina v. South Carolina Nat. Bank of Charles-

ton, 197 S. C. 96, 14 S. E. (2d) 577.

Cited in Mew v. Charleston & S. Ry. Co.,

55 S. C. 90, 32 S. E. 828; Howell v. Little-

field, 211 S. C. 462, 46 S. E. (2d) 47.

Scope of section and remedy of party
misled.—Under this section, no variance
is to be regarded as material, unless it

has actually misled the party, and in that

case his remedy is to satisfy the court

immediately, by proof of affidavit, that

he has been so misled. The effect of such
proof is not to prevent the court from
allowing an amendment to such case, but

to entitle the party prejudiced by such
amendment either time or such other

compensatory terms and conditions as may
be reasonable. The object of the Code
is to secure to parties acting in good faith

the fullest right to rectify by amendment
any defect in pleading, the result of mis-

apprehension, inadvertence, or accident,

but at the same time to protect, as far

as possible, the substantial rights of the

party prejudiced by such amendment.
Ahrens v. State Bank, 3 S. C. 401; Wilson
v. Kearse. 145 S. C. 155, 143 S. E. 15;

Citizen's Sav. Bank v. Efird, 96 S. C. 18,

79 S. E. 637; Roundtree v. Charleston &
W. C. R. Co.. 72 S. C. 474, 52 S. E. 231;

Langston v. Fiske-Carter Const. Co., 180

S. C. 113, 185 S. E. 62.

Power of circuit judge not increased.

—

This section and §§ 10-692, 10-694 and 10-

695, taken together, do not give to a circuit

judge any greater power than that which
was formerly exercised by the chancellors

in this State. Suber v. Chandler, 28 S. C.

382, 6 S. E. 155; Coleman v. Heller, 13 S.

C. 491.

But this section and §§ 10-694 and 10-
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II. AMENDMENT OF MATERIAL
VARIANCE.

Amendment only remedy for variance.—
Nonsuit cannot be granted for variance

between the allegations and the proof.

The only remedy is by amendment under

this section upon such terms as shall be

iust. Ahrens v. State Bank, 3 S. C. 401.
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But the variance must be material.

—

Delvin v. Charleston & W. C. R. Co., 79

S. C. 469, 60 S. E. 1123.

And it may not be urged for first time
on appeal.— If a variance is deemed material

by defendant, he should, under this sec-

tion, have apprised the court in what re-

spect he was misled to his prejudice, and
it is too late to urge the variance for the

first time on appeal. Delvin v. Charleston

& W. C. R. Co., 79 S. C. 469. 60 S. E. 1123.

And trial court to treat variance as im-
material if party prejudiced thereby fails

to act under section.— If the party prej-

udiced by a variance fails to take advantage
of the remedy afforded under this section,

then it is the duty of the trial court to

disregard the variance as immaterial, and
either to order an immediate amendment
or to direct the fact to be found according

to the evidence. Langston v. Fiske-Carter

Const. Co., 180 S. C. 113, 185 E. E. 62.

Amendment may be made informally.-

—

Under this section the amendment is to

conform the pleadings to the facts proven
and may be made informally, sometimes
orally, or by the court of its own motion.
Chichester & Co. v. Hastie, 9 S. C. 330.

And allowance thereof is discretionary.

—

It is within the circuit judge's discretion,

under this section, to grant an amendment.
Hewlett v. South Bound R. Co., 93 S. C.

76, 76 S. E. 32; Suber v. Chandler, 28 S.

C. 382, 6 S. E. 155.

And may be allowed upon terms.—Wil-
son v. Kearse, 145 S. C. 155, 143 S. E. 15.

Issues not withdrawn from jury where
defendant not misled by amendment to

plaintiff's pleading.—Alleged material vari-

ance between plaintiff's pleading and proof
does not require withdrawal of issues from
jury, where defendant fails to show to the

court that he has been misled within the

meaning of this section. Wilson v. Kearse,
145 S. C. 155, 143 S. E. 15.

But defendant not to be surprised by
amendment to plaintiff's pleading.—Where
the defendant, under the pleadings, might
have shown as a complete defense that

plaintiff was injured in a different way from
that alleged, the allowance of an amend-
ment to the complaint so as to conform to

the proof and allege a new and independent

act of negligence, to defendant's surprise,
is error. Scott v. Atlantic Coast Line R.
Co., 105 S. C. 385, 89 S. E. 1038.

Direction of verdict.—Under this section
and §§ 10-694 and 10-695, the verdict should
be directed for plaintiff, where defendant's
counterclaim does not state the cause of
action proved. Kennedy Lumber Co. v.

Rickborn, 40 F. (2d) 228.

III. APPLICATION OF SECTION.
Illustrations.—Under this section it was

not an abuse of the trial court's discretion,

in an action against carriers for delay in

furnishing a rate for a shipment and in re-

fusing to forward the shipment without
payment of demurrage covering such delay,

to permit plaintiff to amend the complaint
to conform to the proof, by alleging that

plaintiff afterwards offered to pay or de-
posit the demurrage claimed, but that such
offer was rejected. Hewlett v. South
Bound R. Co., 93 S. C. 76, 76 S. E. 32.

Where the complaint correctly sets forth
the statute under which the complaint is

made, but the copy leaves out the words
"and not," it is not a material variance
within the meaning of this section if the
meaning, though confused, may be still

ascertained. State v. Scheper, 33 S. C.

562, 11 S. E. 623, 12 S. E. 564, 816.

Under this section proof that a plain-

tiff was injured in loading the wheels of

a truck on a flat car is not a material vari-

ance from an allegation that the plaintiff

was injured in loading a "truck." Roundtree
v. Charleston & W. C. R. Co., 72 S. C.

474, 52 S. E. 231.

Under this section the variance between
the complaint, alleging that an employee
was injured in a collision between two
cars by the negligence of the employer,
and the proof, that the cars came so close

together as to injure plaintiff, is not ma-
terial, and is not prejudicial to defendant.
Pool v. Carolina Traction Co., 101 S. C.

387, 85 S. E. 897.

See Langston v. Fiske-Carter Const. Co.,

180 S. C. 113, 185 S. E. 62, for an opinion
holding that even if the record, as pre-

sented, showed an alleged variance, the de-

fendant failed to make timely motion and
proof to bring itself within this statute.

§ 10-694. Immaterial variances.

When a variance is not material, under the terms of § 10-693, the court may
direct the fact to be found according to the evidence or may order an imme-
diate amendment without costs.

1942 Code § 491; 1932 Code § 491; Civ. P. '22 § 433; Civ. P. '12 § 221; Civ. P. '02 § 191;

1870 (14) § 193.
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This section and § 10-693 regulated by
§ 10-695.—This section and § 10-693 are

regulated and checked in their operation
by the provisions of § 10-695 as to what
is not to be deemed a variance. Kennedy
Lumber Co. v. Rickborn, 40 F. (2d) 228.

This section and §§ 10-693 and 10-695 of
the Code introduced a principle unknown
to the former practice, namely, that of

determining questions of variance, not by
the want of harmony between the plead-
ings and the proof, and thence inferring

its effect upon the preparation the ad-
verse party could make for a trial, but by
direct proof aliunde as to whether the party
was actually misled to his prejudice by
the incorrect statements of the pleadings or
not. Langston v. Fiske-Carter Const. Co-
ISO S. C. 113, 185 S. E. 62.

Court may direct verdict or order im-
mediate amendment where variance im-
material.—Wilson v. Kearse, 145 S. C. 155,

143 S. E: 15: Ahrens v. State Bank, 3 S. C.

401.

Immaterial variance illustrated.—Where
the complaint alleged that an unguarded
hole in the floor caused an employee to

catch his foot in a conveyor, an amendment

alleging that the employer was negligent
in leaving the conveyor so unprotected
that the employee in walking over the floor

had his foot caught and injured, did not
substantially change the claim of, the em-
ployee under § 10-693, ana was properly
allowed at the trial, under this section.

Tackson v. Southern Cotton Oil Co., 81

S. C. 564, 62 S. E. 854.

Under this and § 10-693, it is not error

to allow an indorsee of a note to be joined
as a party plaintiff in an action brought
by the indorser against the defendant to

set aside as fradulent a conveyance of

land to defendant by the maker after judg-
ment has been rendered on the note. Suber
v. Chandler, 28 S. C. 382, 6 S. E. 155.

Judgment may be rendered on account
stated although no allegation of account
stated was made. Sloan v. Westfield, 17
S. C. 589.

Applied in Citizens' Sav. Bank v. Efird.

96 S. C. 18, 79 S. E. 637.

Cited in Roundtree v. Charleston & W.
C. R. Co., 72 S. C. 474, 52 S. E. 231;
Wright v. State Board of Canvassers, 76
S. C. 574, 57 S. E. 536.

§ 10-695. What not to be deemed a variance.

When, however, the allegation of the causes of action or defense to which
the proof is directed is not proved, not in some particular or particulars only

but in its entire scope and meaning, it shall not be deemed a case of variance

within §§ 10-693 and 10-694 but a failure of proof.

1942 Code § 492; 1932 Code § 492; Civ. P. '22 § 434; Civ. P. '12 § 222; Civ. P. '02 § 192;

1870 (14) § 194.

This section regulates §§ 10-693 and 10-

694.—This section is intended to cover

cases which are not, properly speaking,

cases of variance, and operates as a check
on §§ 10-693 and 10-694 dealing with such
variances. Kennedy Lumber Co. v. Rick-

born, 40 F. (2d) 228.

And this section and §§ 10-693 and 10-694

of the Code introduced a principle unknown
to former practice, namely, that of deter-

mining questions of variance, not by the

want of harmony between the pleadings

and the proof and thence inferring its ef-

fects upon the preparation the adverse par-

ty could make for a trial, but by direct

proof aliunde as to whether the party was
actually misled to his prejudice by the in-

correct statements of the pleadings or not.

Langston v. Fiske-Carter Const. Co., 180

S C. 113, 185 S. E. 62.

Failure of proof under this section war-
rants nonsuit. Ahrens v. State Bank, 3

S. C. 401.

Direction of verdict.—Under this section

and §§ 10-693 and 10-694, the verdict should
be directed for plaintiff, where defendant's
counterclaim does not state the cause of

action proved. Kennedy Lumber Co. v.

Rickborn, 40 F. (2d) 228.

Where a counterclaim only alleges a re-

fusal to receive lumber, and the proof
shows a neglect on the part of the plain-

tiff to direct the hacking of the lumber,
the verdict should be directed for the plain-

tiff. Kennedy Lumber Co. v. Rickborn,
40 F. (2d) 228.

Where complaint alleges injuries from
"loading trucks" and proof shows injuries

resulting from loading the "wheels of a
truck," it is not true that the allegation

is "not proved" within the meaning of this

section. Roundtree v. Charleston & W.
C. R. Co., 72 S. C. 474, 52 S. E. 231.

As to proposition that Code does not
give circuit judge more power as to amend-
ments than formerly existed in chancellors
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in equity, see Suber v. Chandler, 28 S. C. actions pending when Code adopted, see

382, 6 S. E. 155. Ahrens v. State Bank, 3 S. C. 401.

As to applicability of section to trials in

§ 10-696. How to proceed if complaint be amended.

If the complaint be amended a copy thereof must be served on the de-

fendant who must answer it within twenty days, or the plaintiff, upon filing

with the clerk due proof of the service and of the defendant's omission, may
proceed to obtain judgment as provided by §§ 10-1531 to 10-1534.

1942 Code § 460; 1932 Code § 460; Civ. P. '22 § 403; Civ. P. *12 § 196; Civ. P. '02 § 167;

1870 (14) § 169.

This section applies only where no time
is fixed in the order. Lockwood v. Charles-

ton Bridge Co., 60 S. C. 492, 38 S. E. 112,

629.

And within his discretion, circuit judge
may require answer to amended complaint
in less than twenty days. Lockwood v.

Charleston Bridge Co., 60 S. C. 492, 38 S.

E. 112, 629.

This section, construed with § 10-466,

permits plea by either demurrer or answer
to amended complaint.—The right to demur
to a complaint is not lost by a motion to

make more definite and specific. Lawrence
v. Lawrence, 81 S. C. 126, 62 S. E. 9.

And amendment may be allowed after

sustaining demurrer. Leesville Mfg. Co.

v. Morgan Wood & Iron Works, 75 S. C.

342, 55 S. E. 768.

Order allowing amendment may be served
alone.—Order permitting amendment to

complaint by striking out certain words in

complaint may be served alone, without
service of complaint as amended. Mc-
Daniel v. Atlantic Coast Line R. Co., 76

S. C. 15, 56 S. E. 543; Guess & Glover v.

Southern Ry. Co., 73 S. C. 264, 53 S. E. 421.

And if defendant does not request per-

mission to answer amended complaint, he
cannot object to failure to so provide in

order allowing amendment. McDaniel v.

Atlantic Coast Line R. Co., 76 S. C. 15, 56

S. E. 543.

For additional related case, see Henning
v. Western Union Tel. Co., 40 F. 658.

Applied in Citizens' Sav. Bank v. Efird,

96 S. C. 18, 79 S. E. 637.

CHAPTER 8.

Joinder of Causes; Counterclaim and Set-off; Cross Claims.

Sec.

10-701. What causes of action may be
joined.

10-702. Joinder of principal and surety.

10-703. What counterclaims may be plead-

ed.

10-704. Several defenses or counterclaims
may be pleaded.

Sec.

10-705. Pleading counterclaim in tort.

10-706. Set-off in case of assignment of

thing in action.

10-707. Cross actions between codefend-
ants.

§ 10-701. What causes of action may be joined.

The plaintiff may unite in the same complaint several causes of action,

whether they be such as have been heretofore denominated legal or equitable

or both, when they all arise out of

:

(1) The same transaction or transactions connected with the same subject

of action

;

(2) Contract, express or implied ;

(3) Injuries with or without force to person and property or either;

(4) Injuries to character

;

724



§ 10-701 Civil Remedies and Procedure § 10-701

(5) Claims to recover real property, with or without damages for the with-

holding thereof, and the rents and profits of the same

;

(6) Claims to recover personal property, with or without damages for the

withholding thereof ; or

(7) Claims against a trustee by virtue of a contract or by operation of law.

But the causes of action so united must (1) all belong to one of these classes,

(2) except in actions for the foreclosure of mortgages, affect all the parties

to the action, (3) not require different places of trial and (4) be separately

stated.

1942 Code § 487; 1932 Code §§ 487, 8712; Civ. P. '22 § 430; Civ. P. '12 § 218; Civ. P.
'02 § 188; Civ. C. '22 § 5232; Civ. C. '12 § 3468; Civ. C. '02 § 2382; 1870 (14) § 190; 1894

(21) 816 § 2; 1900 (23) 349; 1935 (39) 406.

I. General Consideration.

II. Causes of Action which
Joined.

A. Subdivision (1).

B. Subdivision (2).

C. Subdivision (3).

D. Subdivision (7).

III. Misjoinder of Causes.
May Be A. Subdivision (1).

B. Subdivision (2).

C. Subdivision (5).

IV. Necessity that Causes Belong to One
of Specified Classes.

V. Necessity that All Parties Be Affected.

VI. Causes Must Be Separately Stated.

Cross Reference.

As to actions to foreclose mortgages, see § 45-81 et seq.

I. GENERAL CONSIDERATION.
"Cause of action" defined.—To be a

cause of action the matter must be stated

in a separate and distinct division of the
complaint in such a manner that each di-

vision alone might be the subject of an in-

dependent action. Hellams v. Switzer, 24
S. C. 39; Hammond v. Port Royal & Au-
gusta R. Co., 15 S. C. 10.

Causes united usually must be consistent

with each other.—The general rule is that

causes of action permitted to be united
under this section in a single action, must
be consistent with each other. Walker v.

McDonald, 136 S. C. 231, 134 S. E. 222.

And contract and tort actions are not
necessarily so inconsistent as to preclude
their joinder where both arise from the
same transaction or from transactions con-
nected with the subject of the action. The
rule as to inconsistency does not preclude
the joinder of a cause of action for fraudu-

lently inducing a contract with a cause of

action for breach of the contract. Stuckey
v. Metropolitan Life Ins. Co., 195 S. C.

353, 11 S. E. (2d) 391.

Within the provisions of this section, a

plaintiff can sue on account of insurance

for the monthly payments due him up to

the time of a fraudulent breach, and also

sue for the fraudulent breach, joining the

two causes in the same complaint. Kneece
v. Colonial Life & Ace. Ins. Co., 202 S. C.

412, 25 S. E. (2d) 290.

Defendant is entitled to an order re-

quiring election where inconsistent causes
joined.—The defendant is entitled to an or-

der requiring the plaintiff to elect a cause
of action where inconsistent causes of ac-

tion are joined. Walker v. McDonald, 136
S. C. 231, 134 S. E. 222.

But inconsistent causes may be united
where one recovery is sought.—Inconsist-

ent causes of action may in some cases be
united in the same complaint, where only
one recovery is sought, and the pleader is

uncertain what the evidence may disclose.

Walker v. McDonald, 136 S. C. 231, 134

S. E. 222.

An assumption that the facts and the wit-

nesses in each case will be the same is not
the test of the right of joinder. Sons v.

Federal Land Bank of Columbia, 170 S. C.

548, 171 S. E. 35; Shuler v. Swift & Co.,

183 S. C. 140, 190 S. E. 447.

Plaintiff joining causes triable in sepa-

rate courts may be required to elect.—

A

plaintiff joining separate causes of action,

one triable in a court of law and the other

in a court of equity, may be required to

elect on which cause of action he will pro-

ceed. Walker v. McDonald, 136 S. C. 231,

134 S. E. 222.

And refusal of motion to state causes

of action separately involves merits.— It

a motion is made to require the plaintiff

to make his complaint definite and certain

by stating the causes of action separately,
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when the allegations are appropriate to two
or more causes of action, the refusal of

such motion necessarily involves the merits.

Hawkins v. Wood, 60 S. C. 521, 39 S. E. 9,

citing Blakely & Copeland v. Frazier, 11

S. C. 122; Matheson v. American Tel. &
Tel. Co., 125 S. C. 297, 118 S. E. 617.

Such failure to so state each cause of

action separately is a vice in pleading, but

only to be remedied by motion to make
more definite and certain. Hellams v.

Switzer, 24 S. C. 39.

And so does order requiring plaintiff to

set out two causes when only one exists.

—It follows that, if the complaint contains

but one cause of action, and the plaintiff

is required to formulate his allegations so
as to set out two or more causes of ac-

tion, such order would involve the merits,

and would be appealable. Bolin v. South-
ern Ry. Co., 65 S. C. 222, 43 S. E. 665.

But an order denying a motion to require
statement of causes in separate paragraphs
does not involve the merits.—An order de-
nying a motion to require plaintiff to make
definite and certain his complaint in an ac-
tion based on a breach of warranty of title,

by stating two alleged causes of action in

separate paragraphs, does not go to the

merits of the case. Hawkins v. Wood, 60
S. C. 521, 39 S. E. 9.

Two or more demands for relief not a

misjoinder. Emory v. Hazard Powder Co.,

22 S. C. 476.

Plaintiff may be required to try all cases

together when he refuses to unite causes.

—

Although this section was enacted largely

for the benefit of the plaintiff, it may in

proper instance be invoked for the protec-

tion of the defendants and the court may
require the plaintiff to try all such cases

together if he refuses to unite. Barrett v.

Broad River Power Co., 146 S. C. 85, 143

S. E. 650.

And where actions may be properly con-
solidated without injury to parties, it should
be done. Barrett v. Broad River Power
Co., 146 S. C. 85, 143 S. E. 650.

The effect of a consolidation of actions

at law is to unite and merge all of the dif-

ferent actions consolidated into a single ac-

tion in the same manner a= if the different

causes of action involved had originally

been joined in a single action, and the order

of consolidation, if made by a court of com-
petent jurisdiction, is binding upon all the

parties to the different actions until it is

vacated or set aside. Ford v. New York
Life Ins. Co., 180 S. C. 390. 185 S. E. 914.

And after a consolidation, there can be
no further proceedings in the separate ac-

tions, which are by virtue of the consolida-

tion discontinued and superseded by the
single action, and all subsequent proceed-
ings therein should be conducted, and the
rights of the parties adjudicated, as in a
single action. Ford v. New York Life Ins.

Co., 180 S. C. 390, 185 S. E. 914.

Consolidation of actions continues until

final judgment in the appellate court.— In
Ford v. New York Life Ins. Co., 180 S. C.

390, 185 S. E. 914, the court held that the
two actions at law, having been consolidat-

ed in the lower court, were not united only
or solely for trial in the common pleas

court, but their union continued until final

judgment in the appellate court, which ne-
cessitated the conclusion that only one set

of costs for argument before the supreme
court could be taxed against the defendant.

Section determines whether or not con-
solidation may be forced upon parties.

—

The question of whether or not a consoli-

dation may be forced upon one or the
other of the parties depends upon whether
the causes of action could originally have
been united in the same complaint under
this section. Ford v. New York Life Ins.

Co., 180 S. C. 390, 185 S. E 914.

The court properly consolidated two ac-

tions for the purpose of trial where both
actions were based on disability benefits of

two identical insurance policies. Ford v.

New York Life Ins. Co., 176 S. C. 186, 180

S. E. 37.

Liability of defendants need not be same.
—Where causes of action against several

defendants may be joined under the terms
of this section the extent ot the respective

liabilities of the several defendants needs
not be the same. Daniel v Tower Truck-
ing Co.. 203 S. C. 119, 26 S. E. (2d1 406.

But there can be no consolidation of in-

dependent actions at law where the parties

are not the same though a different rule pre-

vails in cases involving equitable jurisdic-

tion. Shuler v. Swift & Co.. 183 S. C. 140.

190 S. E. 447.

For case holding that parties were mis-

joined under this section since they had sep-

arate causes of action, see Shuler v. Swift

& Co., 183 S. C. 140, 190 S. E. 447.

Demurrer proper remedy for joining

separate causes of different plaintiffs.—

A

demurrer is the proper remedy for joining

in a single complaint the separate causes of

action of different plaintiffs. Rvder v. Tef-

ferson Hotel Co., 121 S. C. 72, 113 S. E. 474.

But demurrer for misjoinder is bad if one

cause is imperfectly pleaded. New Home
Sewing-Machine Co. v. Wray, 28 S. C. 86,

5 S. E. 603.

An order overruling demurrer is res ad-

judicate as to causes of action in complaint.
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—An order overruling a demurrer to a

complaint for misjoinder of causes of ac-

tion, from which defendant did not appeal,

is res adjudicata as to whether the complaint
contained two causes of action that could

not be joined together. Walker v. McDon-
ald, 130 S. C. 513, 126 S. E. 646.

Questions of fact in legal and equitable

causes treated as equitable cause, will be re-

viewed by Supreme Court.—Where legal

and equitable causes of action are joined

under this section, but both parties treat

the case as an equitable one, and the mat-
ters of fact are determined by the court

without a jury, the Supreme Court will not

decline to review such questions of fact.

Hardin v. Clark, 32 S. C. 480, 11 S. E. 304.

Section does not authorize separate ac-

tions for damage to property and personal

injuries growing out of same tort.—This

section provides for joinder of certain

causes of action in certain conditions or cir-

cumstances, but does not authorize plaintiff

to maintain separate action for damage to

personal property after having successfully

waged one for personal injuries growing

out of same tort. Holcombe v. Garland &
Denwiddie, 162 S. C. 379, 160 S. E. 881.

Complaint alleging that bank directors

neglected duties and by mismanagement and
fraud wasted bank's assets stated one cause

of action. Brice v. Glenn, 165 S. C. 509, 164

S. E. 302.

Section cannot affect defendant's right to

remove to Federal court.—The fact that, un-

der this state statute, the plaintiff has the

right to combine the causes of action in a

single suit, cannot affect the right granted

to defendant by the laws of the United

States to remove the controversy to the

Federal court. Hilton v. Southern Ry. Co..

21 F. Supp. 17; Daniel v. Burdette, 24 F.

Supp. 218.

As to applicability of this section to join-

der of causes of action, of administrator

and heirs, affecting realtv and personalty,

see Page v. Lewis, 203 S. C. 190, 26 S. E.

(2d) 569.

Cited in Ross v. Jones, 47 S. C. 211, 25

S. E. 59; Bishop v. Bishop 154 S. C. 493.

162 S. E. 756; Bennett v. Follette, 188 S. C.

348, 199 S. E. 412.

II. CAUSES OF ACTION WHICH
MAY BE JOINED.

A. Subdivision (1).

Primary purpose of section is to avoid

multiplicity of suits.—The primary purpose

of this section is to authorize the joinder of

causes of action germane to each other

and thereby avoid as far as possible a mul-

tiplicity of suits, to the end that contro-

versies may be expeditiously settled in one
action at a minimum cost to the litigants

and the public. Martin v. Keith, 214 S. C.

241, 52 S. E. (2d) 22 (1949).

Section is liberally construed.—The
dominant idea is to permit joinder of causes
of action, legal or equitable, where there

is some substantial unity, and a liberal con-
struction according to the rules as to reme-
dial laws should be given. Ripley v. Rodg-
ers, 213 S. C. 541, 50 S. E. (2d) 575 (1948).

The courts, when considering this sec-

tion of the Code authorizing the joinder
of causes of action included in the same
transaction, recognize that they must ex-

ercise a wise judicial discretion and con-
strue such statutory provisions liberally so
as to promote and expedite the administra-
tion of justice whenever it is possible to do
so without prejudice to the rights of liti-

gants. Ripley v. Rodgers, 213 S. C. 541,

50 S. E. (2d) 575 (1948).

'

As regards uniting causes of action, "sub-
ject of action" is matter or thing regarding
which controversy has arisen. Brice v.

Glenn, 165 S. C. 509, 164 S. E. 302.

The only limitation is that causes of

action arise "out of same transaction."

—

There is nothing in this section which places
any other limitation upon the character of

the cause of action than that it arise "out
of the same transaction." Piper v. Amer-
ican Fidelitv, etc., Co., 157 S. C. 106, 154
S. E. 106.

Thus, a complaint against a bank and an
association, alleging that plaintiff deposited
money with the bank on its agreeing to re-

tain enough thereof to pay the balance due
the association, when the amount was de-

termined, and to pay the balance to the
plaintiff; that the association demanded a

sum largely in excess of what was due it;

and that the bank paid the same without
notice to plaintiff, and in violation of its

agreement, does not misjoin causes of ac-

tion, as the causes of action against the

two defendants arise "out of the same
transaction," the payment of the money
by the bank, and the receipt thereof by the
association. Pollock v. Carolina Interstate

Bldg., etc., Assn., 48 S. C. 65, 25 S. E. 977.

But inconsistent causes of action may
not be joined under this section.—This sec-

tion provides, among other things, that the

plaintiff may unite in the same complaint
several causes of action where they all arise

out of the same transaction, or transactions

connected with the same subject of action.

There is, however, a corollary to this statu-

tory provision to the effect that inconsistent

causes of acion may not be joined in the
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same complaint. Stuckey v. Metropolitan

Life Ins. Co., 195 S. C. 358, 11 S. E. (2d)

391.

Since those causes sought to be joined

must be materially related.—The two causes

of action sought to be joined must be ma-
terially allied in substance and interrelated

before they can properly be united in one

suit. Martin v. Keith, 214 S. C. 241, 52

S. E. (2d) 22 (1949).

By coincidence of time, place, and cir-

cumstances.—The dominant idea of this

section is to permit the joinder of causes of

action, legal or equitable, where there is

some substantial unity between them and
where they are reasonably connected by the

coincidence of time, place, and circum-

stances. Martin v. Keith, 214 S. C. 241.

52 S. E. (2d) 22 (1949).

Scope of term "transaction."—The term
"transaction" is generally held to embrace
all the acts or groups of related acts which
go to make up one entire project, system,
or deal, and includes all the facts and cir-

cumstances out of which the injuries com-
plained of arise. Riplev v. Rodgers, 213

S. C. 541, 50 S. E. (2d) 575 (1948).

Causes of action for fraudulent breach
and fraudulent procurement of a parol con-
tract arise out of same transaction.

—

Causes of action for fraudulent breach of

a parol contract and for fraudulent pro-

curement of the same parol contract arise

out of the same transaction, and may be
united under this section. Cline v. South-
ern Ry. Co., 110 S. C. 534, 96 S. E. 532.

Also causes of action alleging goods sold

to defendants as partners and another al-

leging goods sold to one for both.—Two
causes of action, the first alleging goods
sold to defendants as partners and the oth-

er alleging goods sold to one defendant to

be used in a building being constructed by
the two defendants relate to "the same
transaction" and state causes of action in

which both defendants are interested and
may be joined under this section. Lorick

& Lowrance v. Heslep, 112 S. C. 375, 99

S. E. 835.

And this is true of a cause of action by
creditors, depositors, etc., for breach of du-
ties of directors.—A complaint stating that

a cause of action was brought by deposi-

tors, creditors, and stockholders of a bank
for and in right of the bank for breaches
of duties by the directors, states but one
cause of action under this section, as the

rights asserted are those ot the corporation.

Stewart v. Ficken, 159 S. C. 419, 157 S. E
445.

An action for damages for a tort and for

an injunction against the continuance of

the tort, seeking two different modes of re-

lief, states but one cause of action. Threatt
v. Brewer Min. Co.. 49 S. C. 95. 26 S. E.

970.

Action for personal injuries may be joined
with libel action.—Where plaintiff, injured
while asleep in defendant's taxi due to de-
fendant's negligence in leaving the taxi and
thereby allowing it to be stolen and wrecked
by a thief, joined an action for such in-

juries with an action of libel against the

defendant for stating that plaintiff stole

the cab. such joinder was proper since

both actions arose out of the same transac-

tion. Ripley v. Rodgers, 213 S. C. 541. 50
S. E. (2d) 575 (1948).

Joint action by four wards against their

guardian is not multifarious. Stallings v.

Barrett. 26 S. C. 474, 2 S. E. 483.

A bill seeking settlement of all matters
growing out of an estate is not multifarious.

Tucker v. Tucker, 13 S. C. 318.

There is no misjoinder where, under a

bill to marshal assets, two of the defend-

ants claim different tracts of land. Barrett

v. Watts, 13 S. C. 441.

B. Subdivision (2).

Action on open account may be joined
with an action on account stated.—Gwath-
ney v. Burgiss, 98 S. C. 152. 82 S. E. 394.

Actions for damages and loss of goods
and for penalty may be joined.—Causes of

action for loss of goods and damage to

property and for penalty though separate

and distinct causes of action, may be prop-
erly joined under this section. Jenkins v.

Atlantic Coast Line R. Co., 84 S. C. 343, 66

S. E. 409; Darby v. Southern Ry. Co., 108

S. C. 145, 93 S. E. 716.

Also, causes of action on single bill,

promissory note and money account may be

joined. Cureton v. Stokes, 20 S. C. 582.

And an action for specific performance
of contract to devise or for value of serv-

ices rendered under such contract is not an

improper joinder of actions. Scoggins v.

Smith, 31 S. C. 605. 9 S. E. 971.

A single action may be brought upon
a note and account against a corporation

and its directors, who are jointly and sev-

erally liable therefor. Sullivan v. Sullivan

Mfg. Co., 14 S. C. 494.

An action of partner against devisee of

copartner in possession of the land alleg-

ing that it was partnership property and
demanding reconveyance ot sale and divi-

sion of proceeds did not improperly join

several causes of action. Jones v. Smith.

31 S. C. 527. 10 S. E. 340.

Survivor and representative of surviving
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partner can be joined as defendants. Wies- check with another railway, as the first

enfeld, Stern & Co. v. Byrd, 17 S. C. 106.

Plaintiff may join suit on note with claim

to set aside fraudulent transactions of his

debtor, and failing in last, may have judg-
ment for his debt. Magruder v. Clayton,

29 S. C. 407, 7 S. E. 844.

So also a complaint for dower against

more than one defendant in possession of

different tracts of land aliened by the hus-
band in one tract, states but one cause of

action. Bostick v. Barnes, 59 S. C. 22, 37

S. E. 24.

Applied in Kelley v. Driggers, 214 S. C.

237, 51 S. E. (2d) 764 (.1949).

C. Subdivision (3).

This provision authorizes the uniting in

one complaint of causes of action for dam-
ages for assault and for trespass to land.

Fowler v. Floyd, 204 S. C. 118, 28 S. E. (2d)

641.

D. Subdivision (7).

Applied in Miles v. Thrower,
392, 187 S. E. 818.

181 S. C.

III. MISJOINDER OF CAUSES.

A. Subdivision (1).

Questionable whether causes of action

against maker and indorser and against

guarantors can be joined.—Although not

definitely deciding the question, the court

suggested in Bank of Dillon v. Adams, 125

S. C. 210, 118 S. E. 417. that causes of

action against the maker and indorser of

a note, and also against the guarantors,

were improperly joined, as the defendants

entered into separate and distinct contract-

ual relations with the plaintiff by two sep-

arate, independent contracts entered into at

different times and relating to a different

subject matter.

Cause of action for deceit cannot be
joined with action for accounting.—A cause
of action for alleged deceit in inducing a

partnership contract cannot properly be
joined, under this section, with a cause of

action for an accounting of partnership's

affairs. Walker v. McDonald, 136 S. C.

231, 134 S. E. 222.

Nor may action for damages to goods
against one railroad company be joined

with action against an unconnected railroad

company.—A plaintiff may not, under this

section, join a cause of action for damages
sustained to goods checked with one rail-

road company, with cause of action for

damages to goods checked on a baggage

railway had no connection with the other

causes of action. Darby v. Southern Ry.
Co., 108 S. C. 145, 93 S. E. 716.

Nor may action for wrongful death be
joined with action for suffering of de-

ceased.—In the case of Bennett v. Spar-

tanburg Ry., Gas & Electric Co., 97 S. C.

27, 81 S. E. 189, the court held that an ad-

ministrator could not join in the same com-
plaint an action for wrongful death with a

cause of action for the suffering of the de-

ceased, during the period of time that he

was injured and his resulting death, upon
the ground that those two causes of action

did not meet the requirement of this section.

Sons v. Federal Land Bank of Columbia.
170 S. C. 548, 171 S. E. 35.

Nor may malicious prosecution action be
joined with property injury action.—

A

complaint may not join two causes of ac-

tion comprising (1) a cause seeking dam-
ages for malicious prosecution, and (2) a

cause seeking damages for injury to per-

sonal property. Martin v. Keith, 214 S. C.

241, 52 S. E. (2d) 22 (1949).

B. Subdivision (2).

Misjoinder of action on individual ac-

count with action on partnership account.

—

Under this section, a cause of action against

a person individually on an account for

merchandise purchased cannot be joined

with a second action against the same per-

son and another, individually and as a

partnership, on an open account for mer-
chandise purchased. Binswanger <S: Co.

v. Green, 216 S. C. 108, 56 S. E. (2d) 749

(1949).

C. Subdivision (5).

It is doubtful whether two causes of

action, one for partition and the other
for recovery of real estate, can be joined.

Westlake v. Farrow, 34 S. C. 270, 13 S. E.
469.

And action for partition among re-

maindermen and for account of estate of

life tenant is a misjoinder. Shanks v. Mills,

25 S. C. 358.

But complaint being dismissed as to land,

it was properly retained as to accounting.

Rush v. Warren, 26 S. C. 72, 1 S. E. 363.

Claims of plaintiffs as heirs at law to

land descended, and as distributees, to an
accounting, cannot be joined. Rush v.

Warren, 26 S. C. 72, 1 S. E. 363.

A joint trespass by two and continued
by one cannot be sued together. Hines
v. Jarrett, 26 S. C. 480, 2 S. E. 393.

729



§ 10-702 Code of Laws of South Carolina § 10-702

IV. NECESSITY THAT CAUSES
BELONG TO ONE OF SPECI-

FIED CLASSES.

Slander, malicious prosecution, false ar-

rest are not in "classes specified."— Causes
of action for slander, malicious prosecution,

false arrest and imprisonment and trespass

on property cannot be joined in the same
complaint, under this section, as the sec-

tion provides that all the "causes of action

so united must all belong to one of the

classes specified." Bateman v. Wymojo
Yarn Mills, 155 S. C. 388, 152 S. E. 675.

Action to enforce bank stockholders'

statutory liability and suit to set aside al-

leged fraudulent conveyance from stock-

holder to another held improperly united,

being in conflict with that part of this sec-

tion providing that the causes of action,

so united, must all belong to one of these

classes, and must affect all the parties to

the action. Sharkey v. Ehrich, 160 S. C.

489, 159 S. E. 371.

V. NECESSITY THAT ALL PARTIES
BE AFFECTED.

Cause of action for punitive damages
against bus company and one for negli-

gence against insurance company.—One
injured as a result of the negligence of a
bus company may not, under this section,

join a cause of action against the bus com-
pany for punitive damages based upon an
alleged wilful, wanton and malicious act,

with a cause of action against the insurance
company upon its indemnity contract to

answer only for the negligence of the bus
company, as the causes of action united

"must affect all of the parties to the ac-

tion." Piper v. American Fidelity, etc., Co.,

157 S. C. 106, 154 S. E. 106.

Cause of action given personal repre-

sentative for wrongful death cannot be
joined with one by wife.—An administrator

of one who died from negligent injuries,

cannot join under this section a cause of ac-

tion given to the personal representative for

such injuries, with one for wrongful death
for the benefit of the wife or husband and
children of the deceased, since in the first

action the damages are recovered by the
administrator as part of the assets of his
intestate's estate' while in the second the
administrator is merely suing as trustee
for the benefit of the surviving spouse and
children, and "all the parties to the action"
are not affected. Bennett v. Spartanburg
Ry., Gas & Electric Co.. 97 S. C. 27, 81
S. E. 189.

And husband and wife may not maintain
a single action, under this section for being
expelled from a hotel on charge that they
were not married, as under this section
their causes of action are separate, and do
not "affect all the parties to the action."
Ryder v. Jefferson Hotel Co.. 121 S. C. 72
113 S. E. 474.

The remedy of a defendant, who is faced
with causes of action jumbled in a com-
plaint, is to move for an order requiring
amendment of the complaint by a sepa-
rate statement of them, as required by this
section; the remedy is not bv demurrer.
Fowler v. Floyd, 204 S. C. 118, 28 S. E.
(2d) 641.

Cited in Adderton v. Aetna Casualty
Surety Co., 182 S. C. 465, 189 S. E. 736.

VI. CAUSES MUST BE SEPA-
RATELY STATED.

Action for foreclosure of mortgages and
judgment for negligence of directors.—

A

complaint seeking foreclosure of mortgages,
and judgment against directors of trust
company for alleged negligent discharge
of their duties, states two causes of action
which, under this section, must be sepa-
rately stated. South Carolina Nat. Bank
v. Mutual Inv. Co., 150 S. C. 365, 148 S. C.

213.

Demand for foreclosure of 'our mort-
gages should state each separately.—

A

cause of action for foreclosure containing
a demand for foreclosure of four distinct

mortgages, should, under this section, state

separately each demand for a foreclosure.

South Carolina Nat. Bank v. Mutual Inv.

Co., 150 S. C. 365, 148 S. E. 213.

Applied in Dahlberg v. Brown, 19S S. C.

1, 16 S. E. (2d) 284.

§ 10-702. Joinder of principal and surety.

When an indemnity bond or insurance is required by law to be given by a

principal tor the performance of a contract or as insurance against personal

injury founded upon tort the principal and his surety, whether on bond or in-

surance, may be joined in the same action and their liability shall be joint and

concurrent.

1942 Code § 487; 1932 Code §§ 487, 8712; Civ. P. '22 § 430; Civ. P. '12 § 218; Civ. P. '02
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§ 188; Civ. C. '22 § 5232; Civ. C. '12 § 3468; Civ. C. '02 § 23S2; 1870 (14) § 190; 1894 (21)

816. § 2; 1900 (23) 349; 1935 (39) 406.

This section is remedial legislation and
as such is entitled to liberal construction.

Piedmont Fire Ins. Co. v. Burlington
Truckers, 205 S. C. 489, 32 S. E. (2d) 755.

Insurer may be joined as defendant under
section.—It has long been established that

notice to the jury of insurance against lia-

bility is prejudicial to a defendant and
should ordinarily be carefully avoided.

However, the rule is inapplicable because
impracticable where the insurance or in-

demnity is required by statute or ordinance,

and thus the insurer may be joined as a de-

fendant pursuant to this section. Scott v.

Wells, 214 S. C. 511, 53 S. E. (2d) 400

(1949).

This statute permits the joinder of de-

fendants in one action but it does not create

a joint liability. Hilton v. Southern Ry.
Co., 21 F. Supp. 17.

Statute declaratory of decided law.

—

This statute, so far as it relates to the

joinder of the parties in the same action,

is merely declaratory of the law as it had
already been decided by the State Supreme
Court in construing § 10-701 before the en-

actment of this section. Daniel v. Burdette,

24 F. Supp. 218.

And does not require liability of insured

carrier to be in contract.—There is nothing
in this section of the Code or any other state

statute, which declares that the liability of

the insured carrier shall be in contract

by reason of his having taken out the in-

surance policy for the benefit of the public.

Daniel v. Burdette, 24 F. Supp. 218.

Insolvency of insurance company does

not affect carrier's liability for negligence.

—

This section expressly states that the lia-

bility of the carrier and the insurance com-
pany is joint and concurrent. Consequently,

the insolvency of the insurance company
could have no effect whatsoever on the lia-

bility of the carrier to one injured by its

negligence; that is to say, its responsi-

bility cannot thus be increased or di-

minished in any degree whatsoever. Mc-
Crae v. McCoy, 214 S. C. 343, 52 S. E. (2d)

403 (1949).

Action ex contractu and action ex delicto

properly joined under this section.—By the

specific terms of this section, the principal

and his surety may be joined in the same

action, thereby permitting an action ex

contractu and an action ex delicto to be
properly joined in the same complaint.

Bryant v. Blue Bird Cab Co., 202 S. C. 456,

25 S. E. (2d) 489.

Actions under statute not limited by
amount of insurance.—There is no limita-

tion in this section that its terms are ap-

plicable only when suit against a carrier

and its surety is for an amount of dam-
ages not exceeding the amount of the in-

surance. Daniel v. Tower Trucking Co.,

203 S. C. 119, 26 S. E. (2d) 406.

Section does not modify practice under
§ 58-1481.—Under §58-1481 of the Code,
both causes of action relating to the prop-
erty damage and personal injury might be
joined in the same complaint against both
principal and surety, and this section does
not modify that practice. Piedmont Fire

Insurance Co. v. Burlington Truckers, 205

S. C. 489, 32 S. E. (2d) 755.

Nor does it affect right to remove to Fed-
eral court.—The fact that under this state

statute plaintiff has a right to unite the

causes of action in a single suit, is not alone

sufficient to affect the right granted to the

defendant by the laws of the United States

to remove the controversy to the Federal
court. Daniel v. Burdette, 24 F. Supp. 218.

When separable controversy stated.

—

This section of the Code makes joint and
concurrent an action against an insured

carrier and the insurance company where
the action is for negligence and brought
against the insured and insurer for an
amount not in excess of the policy limits,

and in such event a separable controversy is

not stated; but where the damages sought
are for wilfulness and negligence or in an
amount greater than the policy limits, the

action is not joint and a separable con-
troversy is presented. Daniel v. Burdette,

24 F. Supp. 218.

Applied in Holder v. Haynes, 193 S. C.

176, 7 S. E. (2d) 833; Croft v. Hall, 208

S. C. 187, 37 S. E. (2d) 537.

Quoted in Rutledge v. Small, 192 S. C.

254, 6 S. E. (2d) 260.

Cited in Massey v. War Emergency Co-
operative Ass'n, 209 S. C. 292, 39 S. E. (2d)

907.

§ 10-703. What counterclaims may be pleaded.

The counterclaim mentioned in § 10-652 must be one existing in favor of

a defendant and against a plaintiff between whom a several judgment might

be had in the action and arising out of one of the following causes of action:
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(1) A cause of action arising out of the contract or transaction set forth

in the complaint as the foundation of the plaintiff's claim or connected

with the subject of the action ; or

(2) In an action arising on contract, any other cause of action arising

also on contract and existing at the commencement of the action.

1942 Code § 468; 1932 Code § 468; Civ. P. '22 § 411; Civ. P. '12 § 200; Civ. P. '02 § 171;

1870 (14) § 173.

I. General Consideration.

II. Illustrations.

I. GENERAL CONSIDERATION.
Section should be given liberal construc-

tion, and where facts alleged in a counter-
claim arise out of the same transaction,

they are permitted to cover a wider scope
and are not as limited as where the plain-

tiff's action is based on a specific contract.

Griffin v. Scott, 203 S. C. 430, 27 S. E. (2d)

570.

But does not authorize counterclaim for

any and every cause of action.—While this

section should be given a liberal construc-
tion it does not authorize a defendant to

set up by way of counterclaim any and
every cause of action he may have against

a plaintiff. If the tort alleged in the de-

fendant's counterclaim does not arise out

of the contract alleged in the complaint, or

out of the transaction, or is not connected
with the subject of the action, it is an in-

dependent tort, and not the subject of a
counterclaim. Coastal Produce Ass'n v.

Wilson, 193 S. C. 339, 8 S. E. (2d) SOS.

A cause of action based on tort may be
set up as a counterclaim to an action based
on contract, provided the statutory require-

ments of counterclaims are fulfilled.

Coastal Produce Ass'n v. Wilson, 193 S.

C. 339, 8 S. E. (2d) 505.

A counterclaim set up by the defendant
in his answer cannot involve an independent
tort not connected with the contract sued
on and not directly connected with the sub-

ject of the action. O'Neal v. Manhattan
Produce Exchange, 176 S. C. 228, 180 S. E.

25.

A counterclaim must be such that an in-

dependent action may be brought thereon.

—A counterclaim must be a cause of action

existing in favor of a defendant against a

plaintiff, the facts being such that the de-

fendant could, if he saw fit to do so, main-
tain a separate and independent action

thereon against the plaintiff. Republic State

Bank v. Bailey Furniture & Lumber Co.,

102 S. C. 329, 86 S. E. 680; Greenville

County v. Greenville, 85 S. C. 410, 66 S. E.

417.

Upon which a separate judgment might

7

be had.—Greene v. Washington, 105 S. C.

137, 89 S. E. 649; Gunter v. Hindman, 175

S. C. 436, 179 S. E. 494.

A counterclaim relates to matter that

might be the subject of an action and give

rise to a judgment independently of the

matters set forth in the complaint to which
it is interposed. It is rather in the nature

of a cross action than of a defense, and
may be pleaded conjointly with as many
defenses to the complaint as the defendant

mav have to offer. Mobley v. Cureton, 6

S. C. 49; Campbell v. Moore, 189 S. C.

497, 1 S. E. (2d) 784.

Thus, part payment of a mortgage debt

by delivery of cotton and payment of a

note cannot be pleaded as a counterclaim,

since no separate judgment could be based

on such payment, which is a necessary
requisite of a counterclaim under this sec-

tion. Greene v. Washington, 105 S. C. 137,

89 S. E. 649.

And which must exist in favor of defend-

ant at commencement of the action.—Under
this section requiring that a counterclaim

should exist "at the commencement of the

action," it must have existed in favor of

defendant at that time. Enter v. Quesse,

30 S. C. 126, 8 S. E. 796; W. T. Ferguson,
Lumber Co. v. Elliott, 171 S. C. 455, 172

S. E. 616.

Damages incident to the institution of an

action do. not constitute a cause of action

existing at the commencement of an action

within the meaning of this section and can-

not therefore be counterclaimed. Visanska
v. Rotureau, 189 S. C. 433, 1 S. E. (2d)

493.

Defendant cannot set off a claim pur-

chased after commencement of action.—

Enter v. Quesse, 30 S. C. 126, 8 S. E. 796.

Counterclaim must arise out of contract

or transaction set forth in complaint.—

A

counterclaim in order to be available must
be either a cause of action arising out of

the contract or transaction set forth in the

complaint as the foundation of the plain-

tiff's claim. Latimer v. Sullivan, 30 S. C.

111. 8 S. E. 639.

Where a counterclaim is based upon a

cause of action arising on a contract, by
the express terms of this section it may
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be pleaded to an action on a contract,

whether the damages be liquidated or un-
liquidated, ascertained or unascertained.

Bryce v. Parker, 11 S. C. 337.

So in a suit by an insurer against an
administrator to cancel an insurance policy

on the ground that the insured made false

and fraudulent statements in the applica-

tion for it, defendant may counterclaim for

the amount due on the policy, because
"transaction," as used in this section means
all of the negotiations leading up to the

contract in the case, and includes facts

giving rise to plaintiff's action for the

amount due on the policy. Southeastern

Life Ins. Co. v. Palmer.' 120 S. C. 490.

113 S. E. 310.

Or be connected with the subject of

the action.—Latimer v. Sullivan, 30 S. C.

111. 8 S. E. 639.

Meaning of subject of action.—The words
"subject of the action" as used in this sec-

tion mean the plaintiff's main primary right

which has been broken, and because of

which breach a remedial right arises. Hum-
bert v. Brisbane, 25 S. C. 506.

The phrase, "connected with the subject

of the action", means that the connection
must be such that the parties could be
supposed to have foreseen and contemplated
it in their mutual acts; in other words, that

the parties must be assumed to have had
this connection and its consequences in

view when they dealt with each other. Co-
lumbia Nat. Bank v. Rizer, 153 S. C. 43,

150 S. E. 316; Salley v. McCoy, 1S6 S. C.

1, 195 S. E. 132.

A counterclaim may be pleaded by one
of several defendants. Griffin v. Scott, 203

S. C. 430, 27 S. E. (2d) 570.

Counterclaim is not limited to causes of

action based upon contracts.—There is

nothing in subd. (1) of this section that

intimates a purpose to limit the counter-

claim to causes of action based upon con-

tracts; the only restriction is that the cause

of action which is made the basis of the

counterclaim shall have arisen out of the

contract or transaction set forth in the

complaint as the foundation of the plain-

'tiff's claim or be connected with the sub-

ject of the action. If it had been intended

that the counterclaim should be limited to

causes of action based upon contracts, it

would have been easy to insert a condition

to that effect, as was done in subdivision

2 of this section: the absence of such a limi-

tation presents a strong inference that none

was intended. Columbia Nat. Bank v.

Rizer. 153 S. C. 43. 150 S. E. 316.

All counterclaims need not be pleaded

in Federal courts.—Under this section a de-

fendant in an action in the Federal courts

of this State is not required to plead all

counterclaims and offsets in his answer.
Virginia-Carolina Chemical Co. v. Kirven,
215 U. S. 252, 30 S. Ct. 78, 54 L. Ed. 179.

Applied in Florence-Mavo Nuway Co. v.

Eaddy, 194 S. C. 277, 9 S. E. (2d) 727.

Stated in Randolph & Co. v. Walker, 78

S. C. 157, 59 S. E. 856; McColl v. Cotting-

ham, 124 S. C. 380, 117 S. E. 415.

Cited in Plyer v. Parker, 10 S. C. 464;

Richland v. Miller, 16 S. C. 244; Cooper
v. Smith, 16 S. C. 331; McGee v. Wells,

37 S. C. 365, 16 S. E. 29; Witte v. Wein-
berg, 37 S. C. 579, 17 S. E. 681; Miami
Powder Co. v. Port Royal & W. C. Rv.

Co., 47 S. C. 324, 25 S. E. 153; Sparks v.

Green, 69 S. C. 198, 48 S. E. 61; Banks
v. Frith, 97 S. C. 362, 81 S. E. 677; Bank
of Charleston v. Bank of Neeses, 127 S.

C. 210, 119 S. E. 841; Rainwater v. Crider,

127 S. C. 346, 121 S. E. 262; McNinch v.

Columbia, 128 S. C. 54, 122 S. E. 403:

Tucker v. People's Bank, 139 S. C. 206,

137 S. E. 601; Fennell v. Woodward, 141

S. C. 173, 139 S. E. 383: Piper v. Ameri-
can Fidelitv, etc., Co., 157 S. C. 106, 154

S. E. 106.

II. ILLUSTRATIONS.
A demand growing out of the unsettled

partnership transactions between the plain-

tiff and defendant may be pleaded as a
counterclaim. Mills v. Carrier, 30 S. C.

617, 9 S. E. 350, 741.

Counterclaim for breach of agreement to

furnish mortgagor with funds to purchase
cotton seed could be interposed in mort-
gagee's action to foreclose the mortgages.
International Vegetable Oil Co. v. Town-
send, 156 S. C. 103, 152 S. E. 876.

A cause of action for conversion cannot
be pleaded as a counterclaim to an action

on a note. Lenhardt v. French, 57 S. C.

493, 35 S. E. 761.

Counterclaim arising out of tort is no
defense to an action for damages for tort.

Simkins v. Columbia, etc., R. Co., 20 S. C.

258; Roberts v. Jones, 71 S. C. 404, 51 S.

E. 240; Farmers' Union Mercantile Co. v.

Anderson, 108 S. C. 66, 93 S. E. 422.

So in an action by a tenant against his

landlord for damages in entering upon the

leased premises, seizing the crop and carry-

ing it off, a balance due by the tenant for

rent cannot be asserted as a counterclaim.

Sharp v. Kinsman, 18 S. C. 108.

Counterclaim cannot be admitted against

one of several plaintiffs.—Where two or

more persons have a joint right of action

and unite as plaintiffs to enforce the same,
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a counterclaim cannot be admitted against

one or some of them in favor of any or all

the defendants. Copeland v. Young, 21

S. C. 275.

In an action to recover the possession of

specific chattels no counterclaim is possible,

unless, perhaps, equitable relief may be de-

manded under some exceptional circum-

stances. Williams v. Irby, IS S. C. 458.

Counterclaim for damages to goods can-

not be set up in a suit to collect freight

charges. Pennsylvania R. R. y. South
Carolina Produce Ass'n, 25 F. (2d) 315.

In action on note, counterclaims for con-

version of stock deposited as collateral for

the note, and for conspiracy to obtain pos-

session of such stock, were allowable. Ex-
change Bank of Meggett v. Bennett, 193

S. C. 320. 8 S. E. (2d) 515.

In seller's action for balance due on au-
tomobile purchase contract, buyer could
counterclaim for damages growing out of

alleged misrepresentation as to condition

of automobile. Greenville Motor Co. v.

Thackston, 167 S. C. 305, 166 S. E. 357.

Counterclaim alleging mortgagee breached
contract to accept deed to satisfy indebted-

ness by maliciously foreclosing held in tort,

not contract, and therefore not maintain-
able under the provisions of this section.

Spratt Building & Loan Ass'n v. Roper.
160 S. C. 240. 158 S. E. 495.

In an action to cancel a policy of insur-

ance, a counterclaim based on an alleged

slander by the plaintiff's agent while at-

tempting to procure a cancellation of the

policy was maintainable under the provi-

sions of this section as arising out of the

contract set forth in the complaint and was
connected with the subject of the action.

Aetna Life Ins. Co. v. Lourie, 201 S. C.

478. 23 S. E. (2d) 741.

An action on an appeal bond is purely
one upon contract and where a tort lia-

bility alleged in counterclaims did not arise

out of the bond or the giving of it, which
was the subject of the action, and was not
connected with it, the counterclaims did
not properly lie. Renneker v. Rehkopf, 208
S. C. 72, 37 S. E. (2d) 138.

Where the cause of action was a claim
to annul the contract of marriage between
the parties and the repudiation of the main-
tenance of the child begotten before and
born after the ceremony of marriage, the

defendant demanding that plaintiff provide
for the child, this being the gist of the
counterclaim, it was held that the counter-
claim grew out of the cause of action set

up in the complaint. Campbell v. Moore.
189 S. C. 497, 1 S. E. (2d) 784.

In an action for failure of defendant, as

a common carrier, to furnish plaintiff con-
nection over its telephone system, dam-
ages arising to defendant out of breach of

contract may be set up as a counterclaim
under this section, because the counter-

claim unquestionably was connected with

the subject-matter of the action, for it was
the foundation upon which the defendant
based its refusal to allow the plaintiff the

further use of the telephone. Gwvnn v.

Citizens' Tel. Co., 69 S. C. 434, 48 S. E.

460.

Where a petition is filed, under a call

for creditors, to establish a note against
an insolvent company, so as to receive pay-
ment out of the funds in court, and another
creditor resists this debt and sets up, by
way of counterclaim, the fact that the pe-
titioner has diverted a portion of the trust

fund from its proper destination and de-

mands that he shall return this property
to the trust-estate, if this demand is a just

one, and well founded, there is a remedy;
but it would be stretching the doctrine of

counterclaim beyond all precedent to per-

mit this question to be adjudged and de-

termined under such a proceeding. Ex
parte Carolina Nat. Bank, 18 S. C. 289.

§ 10-704. Several defenses or counterclaims may be pleaded.

The defendant may set forth by answer as many defenses and counter-

claims as he may have whether they be such as have been heretofore de-

nominated legal or equitable or both. They must each be separately stated

and refer to the causes of action which they are intended to answer in such

manner that they may be intelligibly distinguished.

1942 Code §468; 1932 Code §468; Civ. P. '22 §411; Civ. P. '12 §200; Civ. P. '02 §171;
1870 (14) § 173.

Defendant's opportunity for making vari-

ous defenses enlarged.—This section was
not intended to restrict the mode in which
a party called to answer a complaint should

make his defense. On the contrary, it has
rather enlarged his opportunity for setting

up the various matters on which he may
rely to bar the recovery sought against
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him. Cohrs v. Fraser, 5 S. C. 351; Fidel-

ity Fire Ins. Co. v. Windham, 134 S. C.

373, 133 S. E. 35.

But all rights must be enforced or pro-

tected by the same form of action.—While
it is true that it has been held that the

provisions of this section have not inter-

fered with the essential and inherent dis-

tinction between the different causes of ac-

tion, legal and equitable, and whatever was
equitable before the adoption of this sec-

tion still remains equitable, and whatever
was legal is still legal, and even the mode
of trial is preserved, yet it has been de-

clared that all rights, legal or equitable,

must alike be enforced or protected by the

same form of action. Fidelity Fire Ins.

Co. v. Windham, 134 S. C. 373, 133 S. E.

35.

But separate defenses in answer need
not be consistent with each other.—The
theory of this section is that the defend-

ant should be permitted to include in his

answer all the defenses to the plaintiff's

causes of action set out in the plantiff's

complaint, and in pleading in the answer
such separate defenses there need be no
care that such separate defenses be consist-

ent with each other. Millan v. Southern
Ry. Co., 54 S. C. 485, 32 S. E. 539.

And contributory negligence may be
pleaded in an answer which also sets up
a general denial of negligence on the part

of defendant, because any number of in-

consistent defenses may be set up in the

same pleading. Cohrs v. Fraser, 5 S. C.

351; Charping v. Toxawav Mills, 70 S. C.

470, 50 S. E. 186.

Statutory penalties may not be recovered

by way of counterclaim.—Where only re-

covery by direct action is expressly pro-

vided by statute, the statutory penalties

may not be recovered by way of counter-
claim or other defensive pleading. Globe
Indemnity Co. v. Cooper Motor Lines, 206

S. C. 154, 33 S. E. (2d) 405.

§ 10-705. Pleading counterclaim in tort.

In all actions sounding in tort the defendant shall have the right to plead

a similar cause of action against the plaintiff by way of counterclaim if the

cause of action of the plaintiff and defendant arise out of the same state of

facts.

1942 Code § 485; 1932 Code § 485; Civ. P. '22 § 428; 1920 (31) 748.

Cross reference.—As to verdicts, see

§§ 10-1451 to 10-1463.

The object of this section is to permit
the pleading of a counterclaim founded on
tort in an action ex delicto, which could

not be done under practice prior to its en-

actment. Miller v. Johnson, 126 S. C. 321.

119 S. E. 902.

Section should be given liberal construc-

tion, and where facts alleged in a counter-

claim arise out of the same transaction,

they are permitted to cover a wider scope

and are not as limited as where the plain-

tiff's action is based on a specific contract.

Griffin v. Scott. 203 S. C. 430, 27 S. E. (2d)

570.

Definition of "similar."—While the word
"similar" has been defined as synonymous
with "same" or "identical," it is generally

interpreted to mean that one thing has a

resemblance in many respects, nearly cor-

responds, is somewhat like, or has a gen-

eral likeness to some other thing. Baitarv

v. Ilderton, 214 S. C. 357, 52 S. E. (2d)

417 (1949).

Definition of "arise."—The word "arise"

or the word "arising", while having a pro-

gressive and prospective meaning in some
circumstances, usually signify the present.

Generally, they denote the immediate pres-

ent and only occasionally imply future

events or occurrences. Baitary v. Ilderton,

214 S. C. 357, 52 S. E. (2d) 417 (1949).

Section does not deal with pleading of

counterclaims.—This section does not deal

with the question of the proper mode of

pleading two or more counterclaims, or

prescribe how they shall be pleaded. Miller

v. Johnson, 126 S. C. 321, 119 S. E. 902.

Counterclaim must arise out of same set

of facts.—Where plaintiff instituted action

for malicious trespass and defendant set

up as a counterclaim an action for slander

which occurred three months later, too

much time had elapsed for the two causes

of action to be considered as arising out

of the same set of facts. Baitary v. Ilder-

ton. 214 S. C. 357, 52 S. E. (2d) 417 (1949).

Counterclaims sounding in tort cannot
be jumbled in a single statement. Miller

v. Johnson, 126 S. C. 321, 119 S. E. 902.

Section has no application to action aris-

ing in contract. Bank of Charleston v.

Bank of Neeses, 127 S. C. 210, 119 S. E.

841.

Where it was contended thai, since a

cause of action for conversion was alleged,

sounding in tort, in an action brought for
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an accounting on the contract, that this

section should apply it was held that the

action was basically in contract and this

section was inapplicable. CoastU Produce
Ass'n v. Wilson, 193 S. C. 339, 8 S. E.

(2d) 505.

And claim setting up independent tort

in action to recover debt is not permitted.

—In a suit on contract or to recover a

debt, a counterclaim setting up a subsequent
independent tort occurring about two years

after the debt arose or the breach of con-
tract occurred, cannot, under this section,

be said to be "connected with the subject

of the action," or to "arise out of the same
transaction." Bank of Charleston v. Bank
of Neeses, 127 S. C. 210. 119 S. E. 841.

Counterclaim as to wrongful taking of

property proper in action for claim and de-

livery.— It is error on the part of a judge,

under this section, in an action of claim

and delivery by the owner of an automo-
bile, to sustain a demurrer to a counter-

claim that plaintiffs went to defendant's

home, and in a high-handed and willful

manner took the automobile, and in so do-

ing were disorderly and boisterous in their

conduct, since the counterclaim arose out

of the same state of facts, na-nely, the right

to the possession of the automobile. Ben-
nett Cadillac Co. v. Slater, 120 S. C. 202,

112 S. E. 918.

Counterclaim of alleged sales agent

for expenses and commissions is unauthor-
ized in action for claim and delivery for

pianos. Weaver Piano Co. v. Curtis, 158
S. C. 117, 155 S. E. 291.

Limitation of section not applicable to

action in claim and delivery for recovery
of personal property. Columbia Nat. Bank
v. Reynolds, 166 S. C. 426, 164 S. E. 911:
Florence-Mayo Nuway Co. v. Eaddv, 194
S. C. 277, 9 S. E. (2d) 727. See note to

§ 10-1453.

Counterclaim for trespass of land in ac-

tion for willful destruction of truck.—

A

counterclaim for trespasses on defendant's
land interposed in an action for willfully

destroying truck hauling logs allegedly

from defendant's land, is not a proper
counterclaim under this section. Smoak v.

Robinson. 156 S. C. 370, 153 S. E. 342.

City cannot counterclaim for use and oc-

cupation of street in action against it for

damages by surface water. McNinch v.

Columbia, 128 S. C. 54. 122 S. E. 403.

Verdict cannot be directed on counter-

claim wrongly interposed.—The court can-

not direct a verdict on a counterclaim not

properly interposed under this section, but
must do the equivalent of sustaining a de-

murrer to it. Smoak v. Robinson, 156 S.

C. 370, 153 S. E. 342.

A counterclaim may be pleaded by one
of several defendants. Griffin v. Scott, 203

S. C. 430, 27 S. E. (2d) 570.

§ 10-706. Set-off in case of assignment of thing in action.

In the case of an assignment of a thing in action the action by the assignee

shall be without prejudice to any set-off or other defense existing at the time

of, or before notice of, the assignment. But this section shall not apply to

a negotiable promissory note or bill of exchange transferred in good faith

and upon good consideration before due.

1942 Code § 398; 1932 Code § 398; Civ. P. '22 § 355; Civ. P. '12 § 161; Civ. P. '02 § 133;

1870 (14) § 135; 1946 (44) 1324.

assignor are available against the assignee.

—Under this section a nonnegotiable bond
and mortgage, given for the purchase price

of a lot, is subject, in the hands of an as-

signee, to all equities and defenses exist-

ing between the mortgagee and mortgagor,
which in this case was an oral agreement
that the bond was to be paid by commis-
sions to become due to the mortgagor from
the mortgagee. Woodrow v. Frederick,

133 S. C. 431, 131 S. E. 598. See also,

Moffatt v. Hardin, 22 S. C. 9.

In Woodrow v. Frederick, 133 S. C. 431.

131 S. E. 598, it is said that in this state

no mortgagor has ever been denied the

right to set up against the assignee of a

Section applies only to the "assignee."

—

This section refers to an action "by an
assignee" and has no application to an ac-

tion by the representatives of assignor

against a subassignee. Westbury v. Sim-
mons. 57 S. C. 467, 35 S. E. 764.

Places the assignee "in the shoes" of his

assignor.— In view of this section an as-

signee of a note and mortgage stands in

no better position than did his assignor.

British & American Mortg. Co. v. Smith,
45 S. C. 83, 22 S. E. 747; Woodrow v.

Frederick, 133 S. C. 431, 131 S. E. 598:

Patterson v. Rabb. 38 S. C. 138 17 S. E.

463.

And the equities and defenses against the

736



§ 10-706 Civil Remedies and Procedure § 10-706

mortgage any bona fide defense which he
had against the original mortgagee prior

to the notice of assignment.
The principle that a defense or offset

good against the assignor at the time of the

assignment of a nonnegotiable obligation is

good against the assignee, in the absence
of estoppel or other countervailing cir-

cumstances, is embodied in this section.

Bank of Commerce of Charlotte, N. C. v.

Waters, 215 S. C. 543, 56 S. E. (2d) 350

(1949).

And this principle may be thus illus-

trated.—Where the purchaser of realty

gave purchase-money mortgage for part of

price and used part of cash payment in

satisfaction of prior mortgage, but, instead

of having mortgage marked paid, had it

transferred to him, and after its maturity
pledged it with bank as collateral for loan,

it was held that under this section pledgee
bank acquired no greater rights than pur-
chaser, who, as against vendor, could not
assert such mortgage as lien superior to

purchase-money mortgage. Willoughby v.

Ray, 131 S. C. 317, 127 S. E. 441.

The assignee of a distributee's share of

an estate takes subject to the liability of

the distributee on the administrator's bond,
where such distributee is surety thereon.

Bobo v. Vaiden, 20 S. C. 271.

Where a note has been signed and sealed

by one person, and indorsed in blank, with-

out seal, by another, the maker can set up
under this section, against the holder for

value, before maturity, defenses of fraud

and failure of consideration. McLaughlin
v. Braddy, 63 S. C. 433, 41 S. E. 523.

In an action by an assignee of a note

against the maker, the defendant may set

up a debt due him by the assignor, and
such debt may be pleaded as a counter-

claim. Sullivan v. BIythe, 14 S. C. 621.

In Patterson v. Rabb. 38 S. C. 138, 17

S. E. 463, it is said "that, under our law,

an innocent assignee of a chose in action

under seal takes such chose in action sub-

ject to all the infirmities in and against

his assignor."

Where buyer of land gave a mortgage
to a third person, who agreed to finance,

purchase and pay an outstanding mortgage,
but took an assignment of the outstand-

ing mortgage instead, the mortgage was
thereby paid and became dead, and one to

whom it was subsequently assigned after

maturity took it subject to existing defenses

under this section. Ives v. Rutland, 135

S. C. 173, 133 S. E. 539.

Where mortgagees indorsed bond and
mortgage in blank and attorney without

authority assigned same for consideration,

assignee did not acquire title to bond and
mortgage, but held same subject to rights

and equities existing between mortgagees
and attorney. Noland v. Law, 170 S. C.

345, 170 S. E. 439.

Defense of want of consideration for real

estate mortgage held unavailable as against

assignee of mortgage since defense was not
available even as to original mortgagee,
and the provisions of this section were in-

applicable. Bank of Charleston v. Oates,

160 S. C. 188, 158 S. E. 272.

The rule embraced in this section applies

merely to defenses existing at the time of

the assignment, in favor of the obligor on
the chose in action. McCandless v. Klau-
ber, 158 S. C. 32, 155 S. E. 141.

And the assignee is not affected by any-
thing occurring after assignment.—This
doctrine merely binds the assignee to take

the bond and mortgage, subject to such
infirmities as existed against the assignor

at the date of the assignment. The as-

signee is not bound by anything which may
have occurred by and through the assignor

after that date. Singleton v. Singleton, 60

S. C. 216, 38 S. E. 462.

So that, fraud of assignor after assign-

ment will not affect assignee.—Fraud of

the assignor perpetrated after assignment
will not affect the assignee unless the as-

signee participates therein. And the mere
fact that the assignee did not have his as-

signment placed upon record at the time
of such fraud will not afifect this rule.

Singleton v. Singleton, 60 S. C. 216, 38 S.

E. 462. See also, Williams & Co. v. Pay-
singer, 15 S. C. 171.

But even after notice the assignee may
nevertheless prove estoppel against as-

signor.—Although an assignee does not
come within the protection of the law as

a purchaser for valuable consideration with-

out notice, he, of course, can show such

acts as estop the assignor from asserting

his legal rights. Westburv v. Simmons,
57 S. C. 467, 35 S. E. 764.

Thus, an assignee of stock may, under
this section, show acts of negligence not
known by him, though known by his as-

signor, which estop the rightful owner from
asserting title. Maxwell v. Foster, 67 S.

C. 377, 45 S. E. 927.

Protection of rights of third parties.

—

The rule embraced in this section seems
not to apply where the court in the ex-

ercise of its sound judicial discretion finds

it necessary to dispense with the rule in

order to protect the equitable rights of

third persons not parties to the suit. Sim-
mons v. Reid, 31 S. C. 389, 9 S. E. 1058.

Burden of proof as to time of accrual of
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equity or defense.—Under this section the

burden of showing that the assignment of

a past-due mortgage on which suit is

brought was made before the accrual of a

set-off in favor of defendant and against

the assignor rests upon the plaintiff. Bank
of Columbia v. Gadsden. 56 S. C. 313, 33

S. E. 575.

Section applies to successive assignments.

—This section applies to an assignment of

a life policy by a person to whom the pol-

icy had been assigned by the insured, and
where the assignment made by the prior

assignee was expressed as the assignment
of all the right, title, and interest of the

prior assignee therein, the assignee takes

it subject to all existing equities. West-
burv v. Simmons, 57 S. C. 467. 35 S. E. 764.

The transfer of a note carries with it a

mortgage given to secure payment there-

of. Ballou v. Young, 42 S. C. 170. 20 S.

E. 84.

And such mortgage may be adapted to

the fate of the note it secures. Patterson

v. Rabb, 38 S. C. 138, 17 S. E. 463. See
also. Woodrow v. Frederick, 133 S. C. 431.

131 S. E. 598; Nichols v. Briggs. 18 S. C.

473.

This section not only does not apply to

a negotiable promissory note, transferred

in good faith, and upon good consideration,

before due, but does not apply to a mort-
gage given to secure payment of such note.

Under such circumstances the rule of the

commercial law applicable to negotiable

promissory notes is likewise applicable to

the mortgage given to secure payment of

the same. Ballou v. Young, 42 S. C. 170,

20 S. E. 84.

A plea of bona fide purchaser will not

avail an assignee of a note and mortgage
transferred after maturity. British &
American Alortg. Co. v. Smith, 45 S. C.

83, 22 S. E. 747.

Certificates of stock have been held in

this State to be nonnegotkble. Maxwell
v. Foster, 67 S. C. 377. 45 S. E. 927.

For construction of this section prior to

1946 amendment, see New York Life Ins

Co. v. Brown, 99 F. (2d) 199, cert, denied

306 U. S. 638, 59 S. Ct.' 487. 83 L. Ed.

1039; Dangerfield v. Brown, 181 S. C. 120,

186 S. E. 641.

§ 10-707. Cross actions between codefendants.

Whenever a defendant in an action at law shall have a cause of action

against a codefendant therein which arose from the same transaction, act,

negligence or wrong set forth in plaintiff's complaint, such defendant is here-

by permitted to set forth such cause of action demanding relief in his answer,

along with such defense as he may have to plaintiff's cause of action, and serve

such answer upon such codefendant against whom the relief is demanded.

Such codefendant shall be required to plead thereto in the same way and

manner and within the same time as required in the original summons which

the plaintiff shall have issued. Upon the trial all issues joined by the entire

pleadings shall be determined before the same court and jury in the same
manner as any other action at law. The presiding judge upon the trial of

such actions shall require the jury to write such verdict as determines the

rights of the plaintiff on the summons and complaint and to write such ver-

dict as determines the right of a defendant who has brought a cross action

against a codefendant on the answer of such complaining defendant.

1942 Code § 489; 1932 Code § 489; 1929 (36) 68.

When defendants sought to remove con- fendant did not arise out of the alleged

solidated actions from State to Federal wrong done the plaintiff by one of the de-

court it was held that the removing defend- fendants as required by this section. Nel-

ants' alleged controversy with their code- son v. Camp Mfg. Co., 44 F. Supp. 554.
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CHAPTER 9.

Arrest and Bail in Civil Actions.

Article 1.

Arrest.

Sec.

10-801. No person to be arrested in civil

action except as prescribed.

10-802. Arrest in civil actions permitted in

certain cases.

10-803. Females to be arrested only in cer-

tain cases.

10-804. By whom order for arrest made.
10-805. Affidavit to obtain order for arrest.

10-806. Security by plaintiff before obtain-

ing order for arrest.

10-807. When order for arrest made and
served; form.

10-808. Affidavit and order delivered to

sheriff; copy to defendant.
10-809. How arrest made.

Article 2.

Giving Bail.

10-821. Defendant to be discharged on giv-

ing bail or making a deposit,

10-822. How bail given.

10-823. Qualification of bail.

10-824 to 10-826. Blank.
10-827. Substituting bail for deposit.

10-828. Delivery of bail to plaintiff and ac-

ceptance by him.
10-829. Notice of justification; new bail.

10-830. Justification of bail.

10-831. Allowance of bail.

Article 3.

Release on Surrender of Property.

10-841. Persons under arrest wishing to

surrender property to petition

courts, etc.

10-842. Creditors to be summoned by pub-

lic notice, etc.

10-843. Clerk to examine as to discharge

of prisoner.

10-844. Oath of petitioner.

10-845. Petitioner allowed certain property,

etc., and rest assigned, etc.; home-
stead.

Sec.

10-846. On making assignments, etc., pris-

oner to be discharged.
10-847. Prisoner to be remanded for re-

fusal to assign.

10-848. Penalty for false schedules.
10-849. Manner of summoning jury in

cases of alleged fraud.

10-850. Filling vacancies in panel.

10-851. Liability for nonattendance of ju-

rors.

10-852. Issues on exceptions to clerk's rul-

ings to be summarily heard by
judge.

10-853. Fees allowed clerk for hearing ap-
plication.

10-854. Fees allowed sheriff.

10-855. Proceedings in cases of appeal.

10-856. Creditors allowed to examine appli-

cants for discharge; penalty for re-

fusal to answer.
10-857. Debtor to produce books, etc.

10-858. Submission of issues to jury, etc.

10-859. No discharge to be granted until

delivery of property to assignee.

Article 4.

Other Proceedings Subsequent to

Arrest or Bail.

10-871. Vacating order of arrest or reducing
bail.

10-872. Affidavits on motion to vacate or-

der of arrest or reduce bail.

10-873. Surrender of defendant.
10-874. When the bail may authorize arrest

of defendant.
10-875. How the bail exonerated.
10-876. How deposit disposed of after

judgment in the action.

10-877. How the bail proceeded against.

10-878. When sheriff liable as bail.

10-879. Proceedings on judgment against

sheriff.

10-880. Bail liable to sheriff.

10-S81. In what cases plaintiff shall be li-

able for maintenance of debtor.
10-882. Charges for keeping debtor in jail.

Article 1.

Arrest.

§ 10-801. No person to be arrested in civil action except as prescribed.

No person shall be arrested in a civil action except as prescribed by this

Code. But this shall not apply to proceedings for contempt.
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1942 Code § 499; 1932 Code § 499; Civ. P. '22 § 441; Civ. P. '12 § 229; Civ. P. '02 § 199;

1870 (14) §201.

Cross references.—As to military per- Cited in General Motors Acceptance
sonnel being exempt from civil arrest, see Corp. v. Hutto, 136 S. C. 207, 134 S. E.
§44-137. As to military personnel exempt 232; National Bank of Greenville v. Jen-
while on duty from certain arrests, see nings, 3S S. C. 372, 17 S. E. 16; Palmetto
§44-262. Motor Car Co. v. Brooks, 156 S. C. 137,

This section abolished the writ of ne 152 S. E. 763.

exeat republico. Ex parte Messervy, 80
S. C. 285, 61 S. E. 445.

§ 10-802. Arrest in civil actions permitted in certain cases.

The defendant may be arrested, as hereinafter prescribed, in the following

cases:

(1) In an action for money received or property embezzled or fraudulently

misapplied by a public officer, an attorney, solicitor or counsellor, an officer

or agent of a corporation or banking association in the course of his employ-

ment as such or a factor, agent, broker or other person in a fiduciary ca-

pacity or in an action for any misconduct or neglect in office or in a profes-

sional employment

;

(2) In an action to recover the possession of personal property fraudu-

lently detained or when property has been fraudulently concealed, removed

or disposed of so that it cannot be found or taken by the sheriff or constable

and with intent that it should not be so found or taken or with intent to de-

prive the plaintiff of the benefit thereof:

(3) When the defendant has been guilty of a fraud in contracting the

debt or incurring the obligation for which the action is brought or in con-

cealing or disposing of the property for the taking, detention or conversion

of which the action is brought, or when the action is brought to recover

damages for fraud or deceit

;

(4) When the defendant has removed or disposed of his property or is

about to do so with intent to defraud his creditors
;

(5) Whenever a person domiciled in this State, indebted by bond, note

or otherwise, is about to remove or abscond from the limits of this State

and the debt is not yet due but payable at some future date, the obligee, payee

or holder of such demand, or his assignee or endorsee, as the case may be,

upon swearing:

(1) That such person is indebted to him

;

(2) That the demand is just and owing but not yet due

;

(3) That the debtor is about to abscond or remove without the limits of this

State ; and

(4) That such creditor was not aware that the debtor had any intention to

remove from the State at the time when the original contract was made or at

the time of such assignment or endorsement, as the case may be

;

May commence an action by issuing a summons and complaint and shall

have power to arrest and hold to bail in such manner as is prescribed in this

chapter in cases of debts actually due ; and

(6) In an action for the recovery of damages in a cause of action not
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arising out of contract when the defendant is a nonresident of the State or

is about to remove therefrom or when the action is for an injury to person

•or character or for injury to or for wrongfully taking, detaining or convert-

ing property.

1942 Code § 500; 1932 Code § S00; Civ. P. '22 § 442; Civ. P. '12 § 230; Civ. P. '02 § 200;
1870 (14) §202.

I. General Consideration.
II. Subdivision (1).

III. Subdivision (3).

A. Fraud in Contracting Debt.
B. Fraud in Disposition of Property.

IV. Subdivision (4).

V. Subdivision (6).

Cross References.

As to when execution against the person of the judgment debtor may be issued, see

§ 10-1705; as to proceedings for relief of persons arrested in civil actions, see §§ 10-841 et

seq.

I. GENERAL CONSIDERATION.
Constitutionality.—This section does not

conflict with the provision of Const. 1895,

Art. 1, § 24, that "no person shall be im-
prisoned for debt except in cases of fraud,"

and is constitutional. Kimbrell v. Berry,

85 S. C. 243, 67 S. E. 225.

An order of arrest arising out of an ac-

tion of tort under this section is not for

a "debt," within the meaning of Const. 1895,

Art. 1, § 24, providing that "no person shall

be imprisoned for debt except in cases of

fraud." Stidham v. Dubose, 128 S. C. 318,

121 S. E. 791; Kimbrell v. Berry, 85 S. C.

243. 67 S. E. 225.

Statute must be strictly complied with.

—

The subjection of a party to arrest and
imprisonment on process for the recovery of

a pecuniary demand confers on the creditor

a large and dangerous power. The exer-

cise of it should not be permitted without
a strict compliance with the requirements
of the statute, nor be permitted without re-

straint or responsibility. The least restraint

should require that the complaint state the

facts and circumstances showing the

grounds of belief and the sources of infor-

mation, and that the allegations be suffi-

ciently specific so as to give the defendant

notice that he must be prepared to contest

with the plaintiff the facts involving the

right of arrest as well as the alleged indebt-

edness. Four County Agricultural Credit

Corp. v. Matthews, 199 S. C. 71, 18 S. E.

(2d) 602.

Mandamus is the proper remedy to com-
pel a sheriff to serve a body execution is-

sued under this section and to arrest the

judgment debtor. Doty v. Reed, 212 S. C.

231, 47 S. E. (2d) 451.

When authority of sheriff ends.—The au-

thority of a sheriff to arrest and hold a

debtor under this section is at an end
when it is found on appeal that the or-

der for arrest was erroneously issued by
the lower court. Martin v. Hodge, 87 S. C.

214, 69 S. E. 225.

Return of execution against property un-
satisfied is a prerequisite to arrest under
this section. Martin v. Hutto, 82 S. C. 432,

64 S. E. 421. See also. Martin v. Hodge.
87 S. C. 214, 69 S. E. 225.

Proceedings for the arrest of a debtor in

a civil case are closely analogous to attach-

ment proceedings. Four County Agricul-

tural Credit Corp. v. Matthews, 199 S. C.

71. 18 S. E. (2d) 602.

Cited in Hartsville Oil Mill v. DuBose,
104 S. C. 120, 88 S. E. 446; Ex parte Hutto,

78 S. C. 560, 60 S. E. 34.

II. SUBDIVISION (1).

Defendant selling whole crop pending ac-

tion for division.—Under this section a de-

fendant in an action for division of crops

who disposes of the whole crop pending
the action is guilty of a breach of a fi-

duciary relationship, within the meaning
of subd. (1) of this section. Maxwell v.

Horton, 107 S. C. 380, 93 S. E. 4.

Unsatisfied judgment for named portion

of crop may justify arrest.—Under subd.

1 of this section providing for arrest where
property is embezzled by a person acting

in a fiduciary capacity, a judgment given

for "One-third of the crop the

amount of the judgment being " is

not an ordinary money judgment but a judg-

ment whereby the plaintiff is entitled to

execution against the person of the de-

fendant on the return of an unsatisfied exe-

cution against the property. Maxwell v.

Horton, 107 S. C. 380, 93 S. E. 4. See Mal-
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colm Mercantile Co. v. Britt, 102 S. C. 499,

87 S. E. 143.

But a landlord is not subject to arrest

on demand of one holding unpaid mortgage
on crops.—Under this section, where a land-

lord consents to the mortgage by his ten-

ant of the tenant's share :n crops on the

land, and releases all his right and inter-

est to the tenant's share in such crops and
then subsequently takes possession of the

entire crop against the unpaid mortgagor's
demands, he is not liable to arrest on the

mortgagee's demand, and an order for his

arrest so issued will be reversed. Malcolm
Mercantile Co. v. Britt, 102 S. C. 499, 87

S. E. 143.

Instance where defendant liable under
both subd. (1) and subd. (3) of this sec-

tion.—Where, under this section, a partner
and manager of defendant firm, undertook
to collect moneys due on choses in action

pledged to plaintiff to secure a debt but
left with the defendant for collection, he
voluntarily assumed a trust which he was
bound to perform, and when he misap-
plied the money intrusted to him in such
fiduciary capacity, he not only received

money in a fiduciary capacity, within the

meaning of subd. d), but also was guilty

of fraud in contracting the debt, within

the meaning of subd. (3), of this section.

National Bank of Greenville v. Jennings,
38 S. C. 372, 17 S. E. 16.

Where action is against partnership.

—

Under this section, where plaintiff's ac-

tion is against a partnership firm, he may
select for arrest a single member of such
firm, who was mainly responsible for the

fraudulent misappropriation of plaintiff's

money for the use of such firm. National
Bank of Greenville v. Jennings, 38 S. C. 372,

17 S. E. 16.

III. SUBDIVISION (3).

A. Fraud in Contracting Debt.

Fraud after inception of contract not
within meaning of subdivision.—Under this

section an affidavit stating that defendant
had bought lumber to be paid for on the
receipt of installments paid on the building

of a house, and after such purchase had re-

sorted to misrepresentations concerning
such payments, does not state sufficient

facts to secure his arrest as being guilty

of fraud in contracting the debt, within

the meaning of subd (3) of this section.

Davis v. Cardue, 38 S. C. 471, 17 S. E. 247.

Therefore inducing plaintiff to accept
worthless order after sale does not sub-
ject defendant to arrest.—An allegation that

the defendant, after executing a condition-

al sales agreement induced the plaintiff to

accept a worthless order on another party
by false representation is not sufficient to

support an action for fraud and justify an
arrest under subd. (3) of this section. Pal-
metto Motor Car Co. v. Brooks, 156 S. C.

137, 152 S. E. 763.

Resorts to evasions and subterfuges by
a debtor in order to escape the payment
of a just debt do not bring him within the
provisions of this subdivision of the sec-

tion. Davis v. Cardue, 38 S. C. 471, 17

S. E. 247.

Instance where defendant liable under
both subd. (1) and subd. (3).—See note un-

der analysis line II, subd. (1).

B. Fraud in Disposition of Property.

Subdivision applies although transfer is

to pay valid obligation.—Under this section
a defendant who transfers property to de-
fraud his creditors is liable to arrest though
the property is transferred to pay a valid

obligation. Bonnette v. Clew. 118 S. C. 376,

110 S. E. 794.

And although only one creditor is de-
frauded.—This subdivision is not limited to

and does not refer to creditors as a class:

and a transfer with intent to defraud an
individual creditor suffices to bring the de-
fendant within its terms. Bonnette v.

Clow, 118 S. C. 376, 110 S. E. 794.

Fraud is question for jury.—Under this

subdivision the question of fraud in the dis-

position of property is for the jury. Bon-
nette v. Clow, 118 S. C. 376, 110 S. E. 794;

Hurst v. Samuels, 29 S. C. 476, 7 S. E.

822.

IV. SUBDIVISION (4).

Statement of defendant held insufficient

to bring him within subdivision.—Under
this subdivision the mere statement by a

debtor that as soon as he gets certain mon-
eys he intends to leave the state will not

support an order for his arrest. Davis v.

Cardue, 38 S. C. 471, 17 S E. 247.

V. SUBDIVISION (6).

Applies where only negligence is alleged.

—Under subd. (6) of this section the de-

fendant may be arrested and held to bail

in cases of personal injury where only neg-

ligence is alleged. Stidham v. Dubose, 128

S. C. 318, 121 S. E. 791; Brown v. Nix, 203

S. C. 230, 37 S. E. (2d) 579.

"Property" refers only to personal prop-

erty in subdiv. (6) of this section. Alder-

man & Sons Co. v. Kirven, 209 S. C. 446,

40 S. E. (2d) 791 (1946).

Subdivision contemplates arrest of non-

resident guilty of fraud on citizen of State.
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—The provision of subd. (6) of this sec-

tion pertaining to the remedy in case of

injury to persons contemplates the arrest

of a nonresident temporarily in the State,

who sold to a resident of the State timber
on lands within the State and then subse-
quently sold the same timber to a second
purchaser, fraudulently concealing his

knowledge of the first sale, not recorded.

Davis v. Revnolds, 77 S. C. 255. 57 S. E.

850.

Wrongfully causing plaintiff's discharge
from employment.—Under this section and
§ 10-1705 the court may issue an order pro-

viding that execution shall issue against

the defendant's person, if execution against

his property is returned unsatisfied in an
action for damages for wrongfully causing
plaintiff's discharge from his employment.
Castle v. South Carolina Law & Collection

Agency, 104 S. C. 81. 88 S. E. 273.

Section does not permit attachment in

action for slander.—The provision of subd.

(6) of this section, pertaining to the remedy
in case of injuries to person, would seem
to support the conclusion that attachment
does not lie in an action for slander. See

Addison v. Sujette, 50 S. C. 192, 27 S. E.
631.

Provisions unaffected by bankruptcy.

—

Judgment for actual and punitive damages
in a state court for willful and malicious
injury to a person is not dischargeable, nor
is its enforcement under subd. (6) of this

section affected, by a bankruptcy court.

Doty v. Reed, 212 S. C. 231, 47 S. E. (2d)

451.

Defendant, soon after a judgment was
awarded plaintiff in another action for a

tort, filed a petition in bankruptcy and was
adjudged a bankrupt. The plaintiff sought
relief under this section and also filed a

petition with the referee in bankruptcy to

have her claim exempted. Upon the refer-

ee's refusing to pass on the question, it

was held that thij section could be applied

after a discharge in bankruptcy was grant-

ed the defendant, since the tort committed
by the defendant was willful and malicious.

Dotv v. Rogers, 213 S. C. 361, 49 S. E.

(2d) 594 (1948).

Applied in Blackmon v. Kirven, 173 S. C.

322, 175 S. E. 814.

§ 10-803. Females to be arrested only in certain cases.

No female shall be arrested in any civil action except for a wilful injury

to persons, character or property.

1942 Code § 3523; 1932 Code § 3523: Civ. C. '22 § 2066; Civ. C. '12 § 1173; Civ. C. '02

§848; G. S. 663: R. S. 728; 1931 (37) 78.

Cross reference.—As to attachment in

libel and slander against nonresidents, see

§ 10-902.

Constitutionality of related section.—For
an opinion holding constitutional a prior

provision of subd. (4) of § 10-802 to the ef-

fect that no female should be arrested in any
action, see Harrison v. Caudle, 141 S. C.

407, 139 S. E. 842.

§ 10-804. By whom order for arrest made.

An order for the arrest of the defendant must be obtained from a judere,

magistrate or clerk of the court in which or before whom the action is brought.

1942 Code § 501; 1932 Code § 501; Civ. P. '22 § 443; Civ. P. '12 § 231; Civ. P. '02 § 201;

1870 (14) §203.

§ 10-805. Affidavit to obtain order for arrest.

The order may be made when it shall appear to the proper officer by the

affidavit of the plaintiff or of any other person that a sufficient cause of action

exists and that the case, from the facts stated, is one of those mentioned in

§ 10-802.

1942 Code § 502; 1932 Code § 502; Civ. P. '22 § 444; Civ. P. '12 § 232; Civ. P. '02 § 202;

1870 (14) §204.

Cross references.—See § 10-1705 provid-

ing for the issuance of execution against

the person, and the note thereto.

Affidavit should set forth all material cir-

cumstances.—The verified complaint or the

affidavit should set forth the grounds of ar-

743



§ 10-806 Code of Laws of South Carolina § 10-807

rest with positiveness and certainty, and all

material circumstances attending it. Four
County Agricultural Credit Corp. v. Mat-
thews, 199 S. C. 71, 18 S. E. (2d) 602.

Affidavit and security must precede or-

der of arrest.—A judgment decreeing that

a person shall be arrested, where the plain-

tiff did not make an affidavit and give se-

curity as provided for in this and following

section, will be reversed. Palmetto Motor
Car Co. v. Brooks, 156 S. C. 137. 152 S. E.

763.

Affidavits showing vital facts are suffi-

cient to warrant an order of arrest.—Under
this section affidavits are sufficient to war-
rant an order of arrest when showing that

the defendant was fully cognizable of all

the facts in the case, had admitted that he
had misappropriated moneys of the plaintiff

which he held in a fiduciary relationship,

and had stated that he expected to repay
them when able. National Bank of Green-
ville v. Jennings, 38 S. C. 372, 17 S. E.

16.

And they need not formally allege that

"sufficient cause of action exists."—The
provision of this section that it must ap-

pear by affidavit "that a sufficient cause

of action exists" is satisfied where the af-

fidavit contains a statement of facts show-
ing that a cause of action exists, without a

formal allegation to that effect in the lan-

guage of the statute. National Bank of

Greenville v. Jennings, 38 S. C. 372, 17

S. E. 16.

But an affidavit incorporating a complaint
is deficient where complaint contains no
matter founded on belief.—Under this sec-

tion an affidavit incorporating an attached

complaint and verifying all matters there-
in "except the statement and allegations
therein made on information and belief" is

fatally insufficient where no allegations or
statements are made in the complaint on in-

formation or belief. Addison v. Sujette,

50 S. C. 192, 27 S. E. 631.

And an unverified complaint may not be
considered on appeal where the issue re-

lates to insufficient affidavits.—Where the
inquiry on appeal is whether the affidavits

relied upon state sufficient facts to come
within this section, the complaint cannot
be considered as an affidavit unless it has
been verified. National Bank of Greenville

v. Jennings, 38 S. C. 372, 17 S. E. 16.

The mere statement of the statutory

ground of arrest in the language of the

statute upon the belief of the affiant is not
sufficient to support the order of arrest.

Four County Agricultural Credit Corp. v.

Matthews, 199 S. C. 71, 18 S. E. (2d) 602.

If the facts constituting the cause of ac-

tion are stated upon information and belief,

the source of plaintiff's information and the

grounds of his belief must be shown in or-

der to support the order of arrest. Four
County Agricultural Credit Corp. v. Mat-
thews, 199 S. C. 71, 18 S. E. (2d) 602.

The giving of bail prior to making a mo-
tion to vacate the arrest or answering, does

not waive defects in the affidavit on which
the arrest was based. Alderman & Sons
Co. v. Kirven. 209 S. C. 446. 40 S. E. (2d)

791.

Cited in Hurst v. Samuels, 29 S. C. 476,

7 S. E. 822; Malcolm Mercantile Co. v.

Britt, 102 S. C. 499, 87 S. E. 143; Martin
v. Hutto. 82 S. C. 432, 64 S. E. 421.

§ 10-806. Security by plaintiff before obtaining order for arrest.

Before making the order the judge or other officer shall require a written

undertaking on the part of the plaintiff, with or without sureties, to the effect

that, if the defendant recover judgment, the plaintiff will pay all costs that

may be awarded to the defendant and all damages which he may sustain by

reason of the arrest, not exceeding the sum specified in the undertaking, which

shall be at least one hundred dollars. If the undertaking be executed by the

plaintiff without sureties he shall annex thereto an affidavit that he is a resi-

dent and householder or freeholder within the State and worth double the

sum specified in the undertaking over all his debts and liabilities.

1942 Code § 503; 1932 Code § 503; Civ. P. '22 § 445; Civ. P. '12 § 233; Civ. P. '02 § 203;

1870 (14) §205.

§ 10-807. When order for arrest made and served ; form.

The order may be made to accompany the summons or at any time after-

wards before judgment. It shall require the sheriff or constable of the county

in which the defendant may be found forthwith to arrest him and hold him
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to bail in a specified sum and to return the order at a place and time there-

in mentioned to the plaintiff or attorney by whom it shall be subscribed or

endorsed. But said order of arrest shall be of no avail and shall be vacated

or set aside, on motion, unless the same is served upon the defendant, as

provided by law, before the docketing of any judgment in the action. The
defendant shall have twenty days, after the service of the order of arrest,

in which to answer the complaint.

1942 Code § 504; 1932 Code § 504; Civ. P. '22 § 446; Civ P. '12 § 234; Civ. P. '02 § 204;
1870 (14) § 206.

Order valid though not subscribed.—In scribed or endorsed by the plaintiff or his

Alderman & Sons Co. v. Kirven, 209 S. C. attorney, but by other means sufficiently

446, 40 S. E. (2d) 791, an order of arrest complied with this statutory requirement,

was held valid although it was not sub-

§ 10-808. Affidavit and order delivered to sheriff; copy to defendant.

The affidavit and order of arrest shall be delivered to the sheriff or con-

stable who, upon arresting the defendant, shall deliver to him a copy thereof.

1942 Code § 505; 1932 Code § 505; Civ. P. '22 § 447; Civ. P. '12 § 235; Civ. P. '02 § 205;

1870 (14) § 207.

§ 10-809. How arrest made.

The sheriff or constable shall execute the order by arresting the defendant

and keeping him in custody until discharged by law and may call the power of

the county to his aid in the execution of the arrest, as in case of process.

1942 Code § 506; 1932 Code § 506; Civ. P. '22 § 448; Civ. P. '12 § 236; Civ. P. '02 § 206;

1870 (14) §208.

Article 2.

Giving Bail.

§ 10-821. Defendant to be discharged on giving bail or making a deposit.

The defendant, at any time before execution, shall be discharged from the

arrest either upon giving bail or upon depositing the amount mentioned in

the order of arrest, as provided in this article, or under the provisions of §§ 10-

854 to 10-859.

1942 Code § 507; 1932 Code § 507; Civ. P. '22 § 449; Civ. P. '12 § 237; Civ. P. '02 § 207;

1870 (14) §209.

Cross reference.—As to the prohibition ing a motion to vacate the arrest or an-

on excessive bail, see S. C. Const. Art. 1, swering does not waive defects in the af-

§ 19. fidavit on which the arrest was based. Al-

Giving of bail does not waive defects in derman & Sons Co. v. Kirven, 209 S. C.

affidavit.—The giving of bail prior to mak- 446, 40 S. E. (2d) 791.

§ 10-822. How bail given.

The defendant may give bail by causing a written undertaking to be exe-

cuted by two or more sufficient bail, stating their places of residence and oc-

cupations, to the effect that the defendant shall at all times render himself

amenable to the process of the court during the pendency of the action and

to such as may be issued to enforce the judgment therein or, if he be arrested
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for cause mentioned in item (2) of § 10-802, by an undertaking to the same
effect as that provided in § 10-2510.

1942 Code §508: 1932 Code §508; Civ. P. '22 §450; Civ. P. '12 §238; Civ. P. '02 §208;
1870 (14) §210.

Bond not complying with provisions of tors Acceptance Corp. v. Hutto, 136 S. C.

section may be good as common law un- 207, 134 S. E. 232.

dertaking.—Where a bond, given under the Finding by Supreme Court of illegal corn-

provisions of this section, fails to meet the mitment.—Where, under this section, a

requirements of this section, and is not bond was given to secure the appearance
therefore good as a statutory construction. of a judgment debtor incarcerated in ac-

it may nevertheless be good as a common cordance with § 10-802, subd. (1), if the

law undertaking. General Motors Accept- Supreme Court found that such debtor

ance Corp. v. Hutto. 136 S. C. 207, 134 S. E. had been illegally committed, and the court

232. found the order erroneously issued, the

Omission to name obligee will not vitiate sureties on the undertaking were immedi-
bond.—The omission, in a bond given under ately released from liability. Martin v.

this section, to designate a person as ob- Hodge, 87 S. C. 214, 69 S. E. 225.

ligee will not render the bond void, where Cited in Barnett v. Gottlieb, 98 S. C. 180,

the identity of the obligee may be gathered 82 S. E. 406: Kimbrell v. Berry, 85 S. C. 243,

from the whole instrument. General Mo- 67 S. E. 225.

§ 10-823. Qualification of bail.

The qualification of bail must be as follows

:

(1) Each of them must be a resident and householder or freeholder within

the State ; and

(2) Each of them must be worth the amount specified in the order of

arrest, exclusive of property exempt from execution.

Eut the judge or clerk of the court, on justification, may allow more than

two bail to justify severally in amounts less than that expressed in the order

if the whole justification be equivalent to that of two sufficient bail.

1942 Code §§258, 515; 1932 Code §§258, 515; Civ. P. '22 §§214, 457; Civ. P. '12 §§81.

245; Civ. P. '02 §§ 72, 215; 1870 (14) §§ 75, 217.

Cross reference.—As to cash deposit in

lieu of bond, see § 10-25.

§ 10-824 to 10-826. Blank.

§ 10-827. Substituting bail for deposit.

If money be deposited, as provided in § 10-25 bail may be given and justi-

fied upon notice, as prescribed in § 10-S29, at any time before judgment.

Thereupon the judge before whom the justification is had shall direct in the

order of allowance that the money deposited be refunded by the sheriff or

constable to the defendant, and it shall be refunded accordingly.

1942 Code § 520; 1932 Code § 520; Civ. P. '22 § 462; Civ. P. '12 § 250; Civ. P. '02 § 220:
1870 (14) § 222.

§ 10-828. Delivery of bail to plaintiff and acceptance by him.

Within the time limited for that purpose the sheriff or constable shall de-

liver the order of arrest to the plaintiff or attorney by whom it is subscribed,

with his return endorsed and a certified copy of the undertaking of the bail.

The plaintiff within ten days thereafter may serve upon the sheriff or con-
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stable a notice that he does not accept the bail, or he shall be deemed to have

accepted it, and the sheriff or constable shall be exonerated from liability.

1942 Code § 513; 1932 Code § 513; Civ. P. '22 § 455; Civ. P. '12 § 243; Civ. P. '02 § 213;
1870 (14) § 215.

§ 10-829. Notice of justification ; new bail.

On the receipt of such notice the sheriff or constable or the defendant may,
within ten days thereafter, give to the plaintiff or attorney by whom the

order of arrest is subscribed notice of the justification of the same or other

bail, specifying- the places of residence and occupation of the latter, before

a judge or clerk of the court at a specified time and place, the time to be not

less than five nor more than ten days thereafter. In case other bail be

given there shall be a new undertaking in the form prescribed in § 10-822.

1942 Code § 514; 1932 Code § 514; Civ. P. '22 § 456; Civ. P. '12 § 244; Civ. P. '02 § 214;

1870 (14) § 216.

§ 10-830. Justification of bail.

For the purpose of justification each of the bail shall attend before the

judge, magistrate or clerk of the court at the time and place mentioned in

the notice and may be examined on oath on the part of the plaintiff touch-

ing his sufficiency in such manner as the judge, magistrate or clerk of the

court, in his discretion, may think proper. The examination shall be re-

duced to writing and subscribed by the bail if required by the plaintiff.

1942 Code §§259, 516: 1932 Code §§259, 516; Civ. P. '22 §§215, 458; Civ. P. '12

§§82, 246; Civ. P. '02 ^73. 216; 1870 (14) %%76, 218.

§10-831. Allowance of bail.

If the judge, magistrate or clerk of the court find the bail sufficient he shall

annex the examination to the undertaking, endorse his allowance thereon and

cause them to be filed in the office of the clerk. The sheriff shall thereupon be

exonerated from liability.

1942 Code §§260, 517; 1932 Code §§260. 517; Civ. P. '22 §§216, 459; Civ. P. '12 §§83,
247; Civ. P. '02 §§ 74, 217; 1870 (14) §§ 77, 219.

Article 3.

Release on Surrender of Property.

§ 10-841. Persons under arrest wishing to surrender property to petition

courts, etc.

Any person arrested on mesne or final process in any civil action as pro-

vided by this chapter, being unable or unwilling to give the bail therein pro-

vided, may petition the court of common pleas of the county wherein he is

confined, certifying the causes of his arrest together with an account of his

real and personal estate with the dates of the securities wherein any part

of it consists and the deeds, notes or vouchers relating thereto and the names
of the witnesses to the same as far as his knowledge extends therein.

1942 Code § 851: 1932 Code § 851; Civ. P. '22 § 799; Civ. C. '12 § 4176; Civ. C. '02 § 3072;

G. S. 2405; R. S. 2524; 1759 (4) 86; 1788 (5) 79; Const. Art. I §20.
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Provisions of section suspended by
National Bankruptcy Act.—This and the

following sections of this act providing for

the discharge of insolvent debtors, in so

far as they purport to discharge a debtor

from his obligations, were suspended by
the passage of the Federal Bankruptcy Law,
and to that extent, are inoperative and
void. Rayborn v. Reid, 139 S. C. 529, 138

S. E. 294.

A judgment debtor, seeking relief from
his obligations under this section, must
show that the debt was not dischargeable

in bankruptcy. Rayborn v. Reid, 139 S. C.

529, 138 S. E. 294.

Discharge or modification of imprison-

ment does not affect contract.—The pro-

visions of this and the following sections

for modification of imprisonment or dis-

charge of one arrested under the provisions

of § 10-802 are illustrative of the principle

that such imprisonment is a punishment for

the misconduct of a debtor and lies at the

pleasure of the legislature to change with-

out in any way affecting the contract. Low-
den v. Moses, 3 McC. (14 S. C. L.) 93.

Debtor guilty of fraud may avail himself

of section.—A debtor may take advantage
of this section, although guilty of fraud in

obtaining goods for the value of which he

is sued. Fleming v. Close, 3 Strob. (34

S. C. L.) 362.

As well as a debtor surrendered by his

bail.—Ex parte Ridgill, 5 Rich. (39 S. C. L.)

427.

But section does not apply to one not
in confinement.—Where the defendant has
been discharged from arrest after he has
filed his schedule and given notice to his

creditors, he is not entitled to the benefit

of this section. Clarke v. Simpson, 1 McM.
(26 S. C. L.) 286; see also, Hurst v.

Samuels, 29 S. C. 476. 7 S. E. 822.

One schedule is sufficient.—Under this

section, where a debtor files his schedule
for release from confinement, he need not
file another, under arrest in a second case.

Banks v. Ingram, 10 Rich. (44 S. C. L.) 28.

And the schedule filed under this section

may be amended after filing.—Bingley v.

Smart, 1 McC. (12 S. C. L.) 29; Prescott
v. Hubbell, 2 McC. (13 S. C. L.) 64.

Vague description in schedule will prevent
discharge.—Where the description of prop-
erty in a schedule filed under this section

is vague and uncertain, it is no ground to

oppose the debtor's discharge, unless he
refuse to amend it. Yeakle v. George, 12

Rich. (46 S. C. L.) 153.

Cited in State v. Brewer, 38 S. C. 263, 16

S. E. 1001.

§ 10-842. Creditors to be summoned by public notice, etc.

Upon such petition the clerk shall, by order or rule, cause the petitioner to

be brought before the court and also the creditors at whose suit such person

shall stand charged, as well as all other creditors to whom he shall be in-

debted, to be summoned by public notice, to be given three weeks at least in

some newspaper of the county wherein the debtor is confined and, if there

be no newspaper published in such county, then in some newspaper of gen-

eral circulation therein, personally or by their attorney, to appear before

him at a day for that purpose appointed at or after the expiration of said peri-

od of three weeks.

1942 Code § 852; 1932 Code § 852; Civ. P. '22 § 800; Civ. C. '12 § 4177; Civ. C. '02 § 3073;

G. S. 2406; R. S. 2525; 1759 (4) 87.

The clerk may issue such order or rule

as is required by this section.—Bettis v.

Nixon, 1 Strob. (32 S. C. L.) 148.

Three weeks' notice required to entitle to

benefits of act.—Under this section the

debtor is not entitled to the benefits pro-

vided for in this act until after three weeks'
notice to his creditors. Alexander v. Gib-

son, 1 N. & McC. (10 S. C. L.) 480; George
v. Catherwood, 1 McC. (12 S. C. L.) 339.

And such notice is sufficient.—Cavan v.

Dunlay, Chev. (25 S. C. L.) 241.

But must be published as required.

—

Mordecai v. La Rissey, 1 Rich. (30 S. C. L.)

192.

But it need not be published immediately
after filing of petition.—Ex parte Cantey,
11 Rich. (45 S. C. L.) 520.

The notice provided for in this section

should certainly fix the day for appearance
before the clerk. Bettis v. Nixon, 1 Strob,

(32 S. C. L) 148.

A debtor, under this section, is allowed

to swear at the time of his discharge nunc
pro tunc. Brevard v. Wylie, 1 Rich. (30

S. C. L.) 38.
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§ 10-843. Clerk to examine as to discharge of prisoner.

Upon the day of such appearance if any of the creditors so summoned shall

neglect or refuse to appear, upon affidavit made of the service of such rule

or order in manner aforesaid, the clerk shall in a summary way examine

into the matter of the petition, and hear what shall be alleged for or against

the discharge of the petitioner from arrest and confinement.

1942 Code § 853: 1932 Code § 8S3; Civ. P. '22 § 801; Civ. C. '12 § 4178; Civ. C. '02 § 3074;

G. S. 2407; R. S. 2S26; 1759 (4) 87; 1952 (47) 1688.

§10-844. Oath of petitioner.

Upon such examination the clerk shall administer or tender to the peti-

tioner an oath in the following words :

"I, (A. B.), do solemnly swear that the account by me delivered into this

honorable court with my petition doth contain a true and full account of all

my real and personal estate, debts, credits, and effects whatsoever, without

exception, which I or any person in trust for me have or at the time of my
petition had, or am or was, in any respect entitled unto, in possession, re-

mainder or reversion ; and that I have not at any time since my being sued,

arrested or imprisoned, or before, directly or indirectly sold, leased, assigned

or otherwise disposed of or made over, in trust for myself or otherwise, other

than is mentioned in such account, any part of my lands, estate, goods, stock,

money, debts or other real or personal estate whereby to have or expect any

benefit or profit to myself or to defraud any of my creditors to whom I am
indebted ; and that I will, to the utmost of my power, endeavor to collect all

and singular the title deeds to my lands, together with the remainder of my
goods and effects contained in said account and the vouchers relating to or

concerning the same, wheresoever or in whosoever hands they may be within

this State, and will surrender the same to my assignee or assignees as soon as

possible after my discharge from arrest and confinement. So help me God."

1942 Code § 853; 1932 Code § 853; Civ. P. '22 § 801; Civ. C. '12 § 4178; Civ. C. '02 § 3074;

G. S. 2407; R. S. 2526; 1759 (4) 87; 1952 (47) 1688.

§ 10-845. Petitioner allowed certain property, etc., and rest assigned, etc.;

homestead.

In case the prisoner shall take such oath and upon examination the clerk

shall be satisfied with the truth thereof he shall order the lands, goods and

effects contained in such account, or so much of them as may be sufficient to

satisfy the debts wherewith such petitioner shall be charged and the fees of

the keeper of the jail where he shall be in custody together with the costs of

suit which shall be incurred on the suit or prosecution commenced against

him and all other costs and fees which shall arise or become due upon prose-

cuting and obtaining his discharge from arrest and confinement, by a short

indorsement on the back of his petition, signed by the petitioner, to be assigned

to some suitable person to be selected by the clerk, as assignee for the benefit

of the plaintiff and such creditors as may appear or establish claims against the

debtor. But if the petitioner be the head of a family there shall be reserved to

him out of his real and personal property a homestead and such articles as are
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exempt from attachment, levy and sale under the provisions of the Constitution

and laws of this State.

1942 Code § SS4; 1932 Code § 854; Civ. P. '22 § 802; Civ. C. '12 § 4179; Civ. C. '02 § 3075-
G. S. 2408; R. S. 2527; 1759 (4) 87; 1952 (47) 1688; Const. Art. II § 32.

Assignment vests all estate in assignee.

—

An assignment as provided for in this sec-

tion vests in the assignee all the estate

capable of being conveyed, whether vested
or contingent. Cohen v. Gibbes. 1 Hill (19

S. C. L.) 206.

Provided assignee accepts the trust.

—

Tunno v. Edwards, 3 Brev. (5 S. C. L.)

510; Belden v. Plate, 12 Rich. (46 S. C. L.)

358; Brooks v. Brooks, 12 S. C. 422.

And the assignment passes a life estate.

—

Under this section a life estate passes

from the debtor to assignee upon assign-

ment. Verdier v. Youngblood, Rich. Eq.
Cas. (9 S. C. Eq.) 220.

Which is subject to set-off existing before
assignment.—The assignee, under this sec-
tion, takes property subject to any rights
of set-off existing before assignment. Low-
rie v. Williamson, 3 McC. (14 S. C. L.)

247.

And the assignee takes the property sub-
ject to existing circumstances.—The as-

signee, under this section, takes the prop-
erty subject to all the circumstances and
applies it to the debts in their order of rank.
Mairs v. Smith, 3 McC. (14 S. C. L.) 52;

McLeish v. Tylee, 4 Strob (35 S. C. L.)

287.

§ 10-846. On making assignments, etc., prisoner to be discharged.

The petitioner upon executing such assignment and delivering unto the

hands of the assignee or assignees all and singular his title-deeds, vouchers

and effects listed in his account, so far as in his power so to do, shall be forth-

with discharged, by order, from arrest and confinement.

1942 Code § 855; 1932 Code § 855; Civ. P. '22 § 803; Civ. C. '12 § 4180; Civ. C. '02 § 3076;
G. S. 2409; R. S. 2528; 1759 (4) 88; 1952 (47) 1688.

Proceedings must be strictly pursued.

—

Before discharge is possible under this sec-

tion, the applicant must have strictly pur-
sued the prescribed proceeding. Carpenter
v. Kenedy, '• Brev. (3 S. C. L.) 25.

Which pursuance entitles debtor to im-
mediate discharge.—Wall v. The Court, 1

Bay (1 S. C. L.) 434.

And the discharge extends to suits in all

courts.—Hunt v. Simons, 2 Bay (2 S. C. L.)
104.

Barring subsequent arrest for same debt.

—Man v. Lowden, 4 McC. (15 S. C. L.) 485.

And operating to discharge debtor's bail.

—Saunders v. Bobo, 2 Bail. (18 S. C. L.)

492; Hibler v. Hammond, 2 Strob. (33
S. C. L.) 105.

As well as embracing judgments already
obtained.—Mayrant v. Myers, 2 Mill (9

S. C. L.) 419.

As to judgments not barred by this sec-

tion, see note of Rayborn v. Reid, 139 S. C.

529, 138 S. E. 294, treated under § 10-841,

catchline "Provisions of section suspended
by National Bankruptcy Act."

And it applies to judgments entered after

discharge.—Under this section a judgment
entered in a pending suit, after discharge,

will be set aside. Crane v. Martin, 4 Rich.

(38 S. C. L.) 251.

But it does not divest property rights

acquired before discharge.—A discharge
under this section does not divest a right

of property acquired by a creditor by virtue

of a mortgage debt secured before such
discharge is granted. Hamilton v. Brede-
man, 12 Rich. (46 S. C. L.) 464.

Being limited to pending suits and to

creditors who may receive a dividend.

—

Nor does the discharge affect suits on debts

occurring after the discharge. Duncan v.

Brown, 1 McC. (12 S. C. L.) 375.

Although the creditor may dismiss this

suit and avoid effect of the discharge.

—

Gamble v. Jenkins, 12 Rich. (46 S. C. L.)

692.

Cited in Hartsville Oil Mill v. DuBose.
104 S. C. 120, 8S S. E. 446.

§ 10-847. Prisoner to be remanded for refusal to assign.

In case any such debtor shall neglect or refuse within a reasonable time to

comply with his oath as set out in § 10-844 and the provisions of §§ 10-845 and
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10-846 the judge of the court, upon application upon oath of the assignee or

assignees, may again remand the debtor to prison, unless good cause shall

be shown by him to the contrary until he shall fully comply with the terms of

his oath and said sections.

1942 Code § 856; 1932 Code § 856; Civ. P. '22 § 804; Civ. C. '12 § 4181; Civ. C. '02 § 3077;

G. S. 2410; R. S. 2529; 1759 (4) 88; 1952 (47) 1688.

Order of court is necessary to rearrest.

—

Aiken v. Moore, 1 Hill (19 S. C. L.) 432.

§ 10-848. Penalty for false schedules.

Any person who shall deliver in a false schedule of his effects shall suffer

the penalties of wilful perjury and, shall be liable to be arrested again for the

same action.

1942 Code § 857; 1932 Code § 857; Civ. P. '22 § 805; Civ. C. '12 § 4182; Civ. C. '02 § 3078;

G. S. 2411; R. S. 2530: 1759 (4) 93; 1788 (5) 79; 1952 (47) 1688.

Cited in Hartsville Oil Mill v. DuBose,
104 S. C. 120, 88 S. E. 446.

§ 10-849. Manner of summoning jury in cases of alleged fraud.

Whenever a debtor in custody under the provisions of this chapter shall be

accused by the plaintiff (1) of fraud, (2) of having given an undue preference

to one creditor to the prejudice of another of (3) of having made a false re-

turn, the clerk of the circuit court, who shall hear the prisoner's application,

may place the names of twenty-four persons qualified as jurors in a box and

from them draw eighteen and direct the sheriff of the county to summon the

eighteen whose names shall be thus drawn to attend at the place where the

prisoner is confined and at such time as the clerk shall appoint. In the same

manner from them shall be drawn twelve, who shall be empaneled to try the

facts required by this article.

1942 Code § 858; 1932 Code § 858; Civ. P. '22 § 806; Civ. C. '12 § 4183; Civ. C. '02 § 3079;

G. S. 2412; R. S. 2531; 1833 (6) 491.

Plaintiff entitled to demand jury trial on Under this section the question of con-

questions of fraud.—Where a defendant. tinuance is addressed to the discretion of

arrested under the provisions of § 10-802. the clerk. Bentley v. Page. 2 McM. (27

providing for arrest in civil actions, seeks S. C. L.) 52.

to be released under the general provisions Accusations should be upon suggestion,
of this act, the plaintiff may demand a jury stating the facts.—Fabre v. Zylstra, 2 Bay
trial on these issues: fraud, giving undue (2 S. C. L.) 147; Sherman v. Barrett, 1

preference to one creditor, and making a McM. (26 S. C. L.) 147; Rosser v. Noye,
false schedule. Hartsville Oil Mill v. Du- l Rich. (30 S. C. L.) 62; Ex parte Maffett.

Bose. 104 S. C. 120, 88 S. E 446. 11 Rich. (45 S. C. L.) 359.

But allowing jury trial is sometimes with- Bm defendant may waive such require-
in discretion of court.— It has been said ment._Baker v. Bushnell, 1 McM. (26
that if a case is complicated, it should be S C L ) 66
tried bv a, jury, but otherwise it may be '-./. '.

, r »s . »
. , ,

'
. -c- u , 7„io» r , 9 Ri„ Objection to notice of application must

tried bv a court. Fabre v. Zylstra, 2 Bay J
iL - •• r.

j, v, . . ... be before trial.— Under this section, after

^Clerk may select the jury.-Under the
J

h
f

prisoner has been put on trial, it is too

provisions of this section, the cleark has 'ate to ob J ect that legal notice of application

the right to select the jury. And his dis- has not been given. Rice v. Sims, 3 Hill

cretion in regard to notice and the time (21 5. C. L,.) b.

of trial must govern. Rice v. Sims, 3 Hill Any fraudulent device to swindle credi-

(21 S. C. L.) 5. tors is such fraud as is contemplated by this
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section.—Hyams v. Valentine, 4 Strob. (35

S. C. L.) 408.

Fraudulent removal of goods bars benefit

of act.—Wiley v. Lawson, 7 Rich. (41

S. C. L.) 152; Branden v. Gowing, 7 Rich.

(41 S. C. L.) 459.

But this does not always apply where
goods are recovered by creditor.—Under
this section where the creditors recover

goods fraudulently removed from the State

by the debtor, such debtor is not barred

from the benefits of this act.—Mairs v.

Smith, Harp. (16 S. C. L.) 128.

Nor is debtor barred from benefits of

act for fraud in contracting the debt.

—

Fleming v. Close, 3 Strob. (34 S. C. L.)

362.

Applicant may not withdraw after filing

of accusation of fraud.—Under this section,

after accusation by suggestion of fraud has

been filed, an applicant cannot withdraw his

application for discharge. Sherman v. Bar-

rett, 1 McM. (26 S. C. L.) 147.

Except on payment of debt and costs for

which imprisoned.—After suggestion of

fraud has been entered, an applicant under
this section may withdraw his application

for discharge on payment of the debt for

which he is arrested, and costs. Sleeper

v. Cohen, 12 Rich. (46 S. C. L.) 112.

"Preference" must be fraudulent to de-
prive debtor of benefit of section.—Stover v.

Duren, 2 McC. (13 S. C. L.) 266; Creyton v.

Dickerson, 3 McC. (14 S. C. L.) 438; Dob-
son v. Teasdale, 4 McC. (15 S. C. L.) 81;

Bulwinkle v. Grube, 5 Rich. (39 S. C. L.)

286.

And this is a question for the jury.—The

question of "undue preference," as provided
for in this section, must be decided by a
jury. Weed v. Evens, 2 Spears (29 S. C. L.)

232.

Conviction of false return prevents dis-

charge.—Dixon v. Vanezara, 1 McC. (12

S. C. L.) 373; McElmoyle v. Florence, 2

McC. (13 S. C. L.) 29.

Schedule may be amended at trial.—Un-
der this section the schedule may be
amended at the trial, if it appear that the

omissions in it arose from ignorance, inad-

vertence, or mistake, and such amendment
will not surprise or delay. Sherman v.

Barrett, 1 McM. (26 S. C. L.) 147; Craig

v. Pinson, 2 Spears, (29 S. C. L.) 176.

Mention of fraudulent assignment in

schedule is not false return.—A finding

that an assignment of some of the de-

fendant's property, mentioned in his sched-

ule, was fraudulent, is not a conviction of

a false return within the meaning of this

section. Cavan v. Dunlav, Chev. (25 S. C.

L.) 241.

Nor is omission to mention fraudulent

assignment a false return.—Brandon v.

Rogers, 10 Rich. (44 S. C. L.) 9.

No new suggestions may be added after

issue made up.—Bentley v. Page, 2 McM.
(27 S. C. L.) 52; Morein v. Solomons, 7

Rich. (41 S. C. L.) 97.

Under this section the verdict of "not
guilty" finds the schedule to be a true one.

Rice v. Sims, 3 Hill (21 S. C. L.) 5.

And the verdict of "guilty generally," of

various charges of fraud, under this section,

is sufficient. Hvams v. Valentine, 4 Strob.

(35 S. C. L.) 408.

§ 10-850. Filling vacancies in panel.

If from the eighteen persons so summoned twelve cannot from any cause

be empaneled then the clerk may complete that number from the other free-

holders originally selected.

1942 Code § 859; 1932 Code § 859; Civ. P. '22 § 807; Civ. C. '12 § 4184; Civ. C. '02 § 3080;

G. S. 2413; R. S. 2532; 1833 (6) 491.

§ 10-851. Liability for nonattendance of jurors.

The freeholders so summoned shall be liable to the same objections to be

made by either party in the case, which may be made to jurors in the court of

common pleas and shall be liable to the same fines for nonattendance without

sufficient cause to which jurors are for nonattendance at the courts. Such

fines shall be imposed by the court of common pleas of the county. It shall

be the duty of the clerk to return to the court the names of the freeholders

who shall so neglect to attend, to be proceeded against as in the case of non-

attending jurors.

1942 Code § 860; 1932 Code § 860; Civ. P. '22 § 808; Civ. C. '12 § 4185; Civ. C. '02 § 3081;

G. S. 2414; R. S. 2533; 1833 (6) 492.
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§ 10-852. Issues on exceptions to clerk's rulings to be summarily heard by

judge.

In case exceptions be taken to any order or ruling of the clerk while dis-

charging the duties imposed by this article, the issues therein may be sum-

marily heard and tried by the judge of the circuit or by any circuit judge then

holding the courts in such circuit or, if there be no judge within such circuit,

by any other circuit judge named in the notice for such hearing.

1942 Code § 861; 1932 Code § 861; Civ. P. '22 § 809; Civ. C. '12 § 4186; Civ. C. '02 § 3082;

G. S. 2415; R. S. 2534.

§ 10-853. Fees allowed clerk for hearing application.

The clerk who may head and determine the application of a debtor for the

benefit of the provisions of this article shall, if the same be unlitigated, be

entitled to receive as a compensation for his services the sum of two dollars

out of the property that may be assigned and whenever the application is

litigated the clerk shall be entitled to receive the sum of four dollars as a

compensation for his services out of the property of the debtor if the final

decision be against him, but if it be in his favor, then said sum shall be paid

by the plaintiff.

1942 Code § 862; 1932 Code § 862; Civ. P. '22 § 810; Civ. C. '12 § 4187; Civ. C. '02 § 3083;

G. S. 2416; R. S. 2535; 1833 (6) 491.

§ 10-854. Fees allowed sheriff.

The sheriff shall receive the sum of five dollars as a compensation for sum-

moning the freeholders, to be paid out of the property of the debtor, if his

application be refused, and, if granted, to be paid by the plaintiff.

1942 Code § 863; 1932 Code § 863; Civ. P. '22 § 811; Civ. C. '12 § 4188; Civ. C. '02 § 3084;

G. S. 2417; R. S. 2536; 1833 (6) 491.

§ 10-855. Proceedings in cases of appeal.

If the verdict of the jury aforesaid be in favor of the debtor and the plain-

tiff should appeal, the debtor shall be entitled to be discharged from con-

finement on his giving bond and sufficient sureties to the plaintiff to be forth-

coming and to abide by the decision of the Supreme Court. If the appeal

shall be determined against the debtor and he be not surrendered, which the

surety may do, before the first day of the circuit court next succeeding the

determination of such appeal then the clerk of the court shall, on the appli-

cation of the plaintiff or his agent, forthwith issue an order on the bond against

the prisoner and his sureties, as in cases of estreated recognizances. But if the

prisoner should appear or be surrendered, as aforesaid, then the clerk shall

forthwith proceed with the case as provided in the preceding sections.

1942 Code § 864; 1932 Code § 864; Civ. P. '22 § 812; Civ. C. '12 § 4189; Civ. C. '02 § 3085;

G. S. 2418; R. S. 2537; 1833 (6) 491.

No appeal lies except from such verdict judgment on verdict.—Buiwinkle v. Grube.

of jury.—Martin v. Stribling, 2 Spears (29 5 Rich. (59 S. C. L.) 286.

S. C. L.) 65. Upon judgment granting his discharge,

Notice of such appeal may be given after the prisoner is entitled to go at large, pend-
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ing appeal.—Baker v. Bushnell, 1 McM. turn to prison or forfeit his right to dis-

(26 S. C. L.) 272; Bulwinkle v. Grube, 5 charge. Bulwinkle v. Grube, 5 Rich. (39

Rich. (39 S. C. L.) 286. S. C. L.) 286.

But upon renewal of appeal he must re-

§ 10-856. Creditors allowed to examine applicants for discharge; penalty for

refusal to answer.

Any creditor of any person applying for the benefit of this article, either in

person or by attorney, may examine and cross-examine such applicant on oath

in the presence of the judge or the clerk of the court before whom he shall

move for his discharge from imprisonment, touching the truth of his schedule

and touching the nature and extent of his property, rights and credits liable

to be assigned for the benefit of his creditors. And the refusal of any such

applicant to answer, fully and directly, all or any proper questions put to him

in the course of such examination shall prevent his discharge, if otherwise

entitled thereto, until he shall have fully answered the same.

1942 Code § 865; 1932 Code § 865; Civ. P. '22 § 813; Civ. C. '12 § 4190; Civ. C. '02 § 3086;

G. S. 2419; R. S. 2538: 1836 (61 556.

Such examination by the creditor may be For additional related cases, see Rosser
followed by his filing suggestions of fraud v. Moye, 1 Rich. (30 S. C. L.) 62; Fleming
to be tried by the jury.—Ex parte McDon- v. Close, 3 Strob. (34 S. C. L.) 362.

aid, 13 Rich. (47 S. C. L.) 250.

§ 10-857. Debtor to produce books, etc.

If on such examination it should appear that the debtor has kept books in

relation to his trade, profession or occupation he shall be required to produce

the same, if in his possession or power. On failure to do so he shall be de-

prived of his discharge until he shall produce such books.

1942 Code § 866; 1932 Code § 866: Civ. '22 § 814; Civ. C. '12 § 4191; Civ. C. '02 § 3087;
G. S. 2420; R. S. 2539; 1836 (6) 556.

§ 10-858. Submission of issues to jury, etc.

Nothing contained in this article shall be construed to deprive a judge, sit-

ting in open court, of the power to submit to the jury already empaneled all

issues arising under § 10-849. But in all cases in which the plaintiff shall

appeal the defendant shall be entitled to his enlargement, pending the appeal,

on the terms prescribed in § 10-855.

1942 Code § 867; 1932 Code § 867; Civ. P. '22 § 815; Civ. C. '12 § 4192; Civ. C. '02 § 3088;

G. S. 2421; R. S. 2540; 1833 (6) 493.

§ 10-859. No discharge to be granted until delivery of property to assignee.

In all cases in which a debtor applies for his discharge the judge or clerk

of the court before whom the application shall be made shall not discharge

him from confinement until the property contained in his schedule is pro-

duced and delivered to the assignee, if it be or has been within the power of

the debtor to deliver the same since the time of his arrest.

1942 Code § 868; 1932 Code § 868; Civ. P. "22 § S16; Civ. C. '12 § 4193; Civ. C. '02 § 30S9;

G. S. 2422; R. S. 2541; 1833 (6) 493.
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It is not in the power of debtor to deliver ly removed. Martin v. Stribling, 2 Spears
property removed to another state, and he (29 S. C. L.) 65.

must be discharged unless it was fraudulent-

Article 4.

Other Proceedings Subsequent to Arrest or Bail.

§ 10-871. Vacating order of arrest or reducing bail.

A defendant arrested may at any time before judgment apply on motion
to vacate the order of arrest or to reduce the amount of bail.

1942 Code § 525; 1932 Code § 525; Civ. P. '22 § 467; Civ. P. '12 § 255; Civ. P. '02 § 225;
1870 (141 §227.

Quoted in Alderman & Sons Co. v. Kir-

ven, 209 S. C. 446, 40 S. E. (2d) 791.

§ 10-872. Affidavits on motion to vacate order of arrest or reduce bail.

If the motion be made upon affidavits on the part of the defendant, but not

otherwise, the plaintiff may oppose the same by affidavits or other proofs in

addition to those on which the order of arrest was made.

1942 Code § 526; 1932 Code § 526; Civ. P. '22 § 468; Civ. P. '12 § 256; Civ. P. '02 § 226;
1870 (14) § 228.

Matter in plaintiff's affidavit not consid- fendant's affidavits will not be considered.
ered.—Under this section, matter in the Myers v. Whiteheart, 24 S. C. 196; Davis
plaintiff's affidavits not in reply to the de- v. Cardue, 38 S. C. 471, 17 S. E. 247.

§ 10-873. Surrender of defendant.

At any time before a failure to comply with the undertaking the bail mav
surrender the defendant in their exoneration or he may surrender himself to

the sheriff of the county in which he was arrested in the following manner:

(1) A certified copy of the undertaking of the bail shall be delivered to the

sheriff or constable who shall, by a certificate in writing, acknowledge the

surrender ; and

(2) Upon the production of a copy of the undertaking and the sheriff's or

constable's certificate a judge or clerk of the court may, upon notice to the

plaintiff of eight days with a copy of the certificate, order that the bail be

exonerated.

And on filing the order and papers used on such application they shall be

exonerated accordingly. But this section shall not apply to an arrest for the

cause mentioned in item (2) of § 10-802, so as to discharge the bail from an

undertaking given to the effect provided by § 10-2510.

1942 Code § 509; 1932 Code § 509; Civ. P. '22 § 451; Civ. P. '12 § 239; Civ. P. '02 § 209;
1870 (14) § 211.

Defendant remains in custody of bail.

—

bail, and surrender into the custody of the

Under this and § 10-874, the defendant, court at the option of the bail, the bail

when released on bail, remains in the cus- being substituted for the sheriff or mar-
tody of the bail, subject to arrest by the shal. The Bremena v. Card, 38 F. 144.

§ 10-874. When the bail may authorize arrest of defendant.

For the purpose of surrendering the defendant the bail, at any time or

755



§ 10-875 Code of Laws of South Carolina § 10-879

place before they are finally charged, may themselves arrest him or by a

written authority endorsed on a certified copy of the undertaking may em-
power any person of suitable age and discretion to do so.

1942 Code § 510; 1932 Code § 510; Civ. P. '22 § 452; Civ. P. '12 § 240; Civ. P. '02 § 210;
1870 (14) § 212.

Cross reference.—See § 10-873 and the

note thereto.

§10-875. How the bail exonerated.

The bail may be exonerated either (1) by the death of the defendant, (2)

his imprisonment in a state prison, (3) his legal discharge from the obligation

to render himself amenable to the process or (4) by his surrender to the sheriff

or constable of the county in which he was arrested, in execution thereof.

within twenty days after the commencement of the action against the bail or

within such further time as may be granted by the court.

1942 Code § 512; 1932 Code § 512; Civ. P. '22 § 454; Civ. P. '12 § 242; Civ. P. '02 § 212;

1870 (14) § 214.

§ 10-876. How deposit disposed of after judgment in the action.

When money shall have been deposited under § 10-827, if it remain on de-

posit at the time of an order or judgment for the payment of money to the

plaintiff, the clerk shall, under the direction of the court, apply the same to

the satisfaction thereof and after satisfying the judgment shall refund the

surplus, if any, to the defendant. If the judgment be in favor of the defend-

ant the clerk shall refund to him the whole sum deposited and remaining

unapplied.

1942 Code § 521; 1932 Code § 521; Civ. P. '22 § 463; Civ. P. '12 § 251; Civ. P. '02 § 221;

1870 (14) § 223.

§ 10-877. How the bail proceeded against.

In case of failure to comply with the undertaking the bail may be proceeded

against by an action only.

1942 Code § 511; 1932 Code § 511; Civ. P. '22 § 453; Civ. P. '12 § 241; Civ. P. '02 § 211;

1870 (14) § 213.

§ 10-878. When sheriff liable as bail.

If after being arrested the defendant escape or be rescued or bail be not

given or justified or a deposit made instead thereof the sheriff or constable

shall himself be liable as bail. But he may discharge himself from such lia-

bility by the giving and justification of bail, as provided in §§ 10-823 and 10-829

to 10-831, at any time before process against the person of the defendant to

enforce an order or judgment in the action.

1942 Code § 522; 1932 Code § 522; Civ. P. '22 § 464; Civ. P. '12 § 252; Civ. P. '02 § 222;

1870 (14) § 224.

§ 10-879. Proceedings on judgment against sheriff.

If a judgment be recovered against the sheriff or constable upon his liability

as bail and an execution thereon be returned unsatisfied, in whole or in part,
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the same proceedings may be had on the official bond of the sheriff or con-

stable to collect the deficiency as in other cases of delinquency.

1942 Code § 523; 1932 Code § 523; Civ. P. '22 § 465; Civ. P. '12 § 253; Civ. P. '02 § 223;
1870 (14) § 225.

§ 10-880. Bail liable to sheriff.

The bail taken upon the arrest shall, unless they justify or other bail be

given or justified, be liable to the sheriff or constable by action for damages
which he may sustain by reason of such omission.

1942 Code § 524; 1932 Code § 524; Civ. P. '22 § 466; Civ. P. '12 § 254; Civ. P. '02 § 224;
1870 (14) § 226.

§ 10-881. In what cases plaintiff shall be liable for maintenance of debtor.

When any person shall be taken on mesne or final process in any civil suit

and, from inability to pay the demand, debt or damages or find bail, be com-
mitted to the jail and such person has no lands, tenements, goods, chattels

or choses in action whereby his maintenance in jail can be defrayed, the plain-

tiff or person at whose instance such party shall be imprisoned shall pay and

satisfy the same. If such person or his attorney shall refuse or neglect, after

ten days' previous notice, to pay or give security to pay the same when de-

manded, the sheriff or jailer in whose custody such prisoner is may discharge

him from such confinement. But such prisoner shall, before he is discharged,

render on oath a schedule of all his estate and assign the same.

1942 Code § 3536; 1932 Code § 3536; Civ. C. '22 § 2079; Civ. C. '12 § 1186; Civ. C. '02

§ 861; G. S. 679; R. S. 741; 1839 (11) 46 § 30.

For related cases, see McLain v. Hayne, asson v. Kerr, 2 McM. (27 S. C. L.) 340;

3 Brev. (5 S. C. L.) 291; Walton v. Os- Irving v. Robertson, 6 Rich. (40 S. C. L.)

wald, 4 McC. (15 S. C. L.) 501; Thorn- 228.

§ 10-882. Charges for keeping debtor in jail.

The charges for keeping such debtor in the common jail shall be the same

as are allowed by law for dieting prisoners confined under process in the

court of sessions. And if the plaintiff recover judgment against the debtor

or an assignment of his effects be made as herein provided such charges

may be recovered as disbursements in the action or paid out of the estate as-

signed before any dividend is declared.

1942 Code § 869; 1932 Code § 869; Civ. P. '22 § 817; Civ. C. '12 § 4194; Civ. C. '02 § 3090;

G. S. 2423; R. S. 2542.

Provisions of section not for debtor's ben- cerate the debtor. Harrison v. Caudle, 141

efit.—The provisions of this section as to S. C. 407, 139 S. E. 842.

deposit by the plaintiff of jail fees for the For additional related cases, see Schroter

confinement of the debtor are not available v. Crawford, 1 Hill (19 S. C. L.) 422; Love

as a defense to such debtor on mandamus v. Lowry, 1 McC. (12 S. C. L.) 181; Brien

proceedings to compel the sheriff to incar- v. Ellis, Dud. (23 S. C. L.) 71.
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CHAPTER 10.

Attachment.

Article 1.

Issue of Attachments.
Sec.

10-901. Grounds for attachment generally.

10-902. Attachment in libel and slander

against nonresidents or foreign

corporations.

10-903. Attachment when debt is not due.

10-904. By whom attachment granted.

10-905. Affidavit required.

10-906. Form of affidavit.

10-907. Filing of affidavit and copies there-

of.

10-908. Minimum bond required before ob-
taining attachment.

10-909. Maximum bond.
10-910. Form of bond.
10-911. To whom attachment directed and

what to require.

10-912. Form of warrant.

Article 2.

Service and Subsequent Proceedings.

10-921. Service and answer.

10-922. Property subject to attachment.

10-923. Duty of officer to whom warrant de-

livered.

10-924. Attachment of real estate.

10-925. How attachment executed on prop-

erty incapable of manual delivery.

10-926. Certificate of defendant's interest

to be furnished.

10-927. Duties of officer in case of seizure

of property.

Sec.

10-928. Sale of personal property likely to

deteriorate or when expensive to

keep.

10-929. Proceedings on claim of third per-

son.

10-930. Discharge or return of property on
defendant's appearance.

10-931. Undertaking on part of defendant.
10-932. Same; when property of one of

several defendants attached.
10-932.1. Motion by owner to discharge at-

tachment.
10-933. How judgment satisfied.

10-934. Proceedings when judgment un-

satisfied after six months.
10-935. Disposition of residue when judg-

ment paid.

10-936. Collections by plaintiff instead of

sheriff.

10-937. How property attached disposed of

on judgment for defendant.
10-938. When sheriff to return attachment,

with his proceedings thereon.

Article 3.

Attachments in Actions for Purchase
Money.

10-951. Authorization and issue.

10-952. Undertaking; direction.

10-953. How attachment made.
10-954. Lien of such attachment.
10-955. Appraisement.
10-956. Verdict or decision to state whether

for purchase money; order of

sale.

Article 1.

Issue of Attachments.

§ 10-901. Grounds for attachment generally.

In any action

(1) For the recovery of money

;

(2) For the recovery of property, whether real or personal, or damages for

the wrongful conversion and detention of personal property;

(3) For the recovery of damages for injury done to either person or prop

erty

;

(4) Against a corporation created by or under the laws of any other state,

government or country :

(5) Against a defendant who is not a resident of this State

;

758



§ 10-901 Civil Remedies and Procedure § 10-901

(6) Against the master, captain or agent of any sailing vessel entering any
of the ports of this State for pilotage services rendered such vessel

;

(7) Against a defendant who has absconded or concealed himself ; or

(8) When any person or corporation is about to remove any of his or its

property from this State, or has assigned, disposed of or secreted or is about
to assign, dispose of or secrete any of his or its property with intent to defraud
creditors as hereinafter mentioned,

The plaintiff at the time of issuing the summons or any time afterwards

may have the property of such defendant or corporation attached, in the

manner hereinafter prescribed, as a security for the satisfaction of such judg-

ment as the plaintiff may recover.

For the purposes of this section an action shall be deemed commenced when
the summons is issued, provided that personal service of such summons shall

be made or publication thereof commenced within thirty days.

1942 Code § 527; 1932 Code § 527; Civ. P. '22 § 500; Civ. P. '12 § 279; Civ. P. '02 § 248;
1870 (14) § 250; 1879 (17) 23; 1897 (22) 450.

I. General Consideration. III. Relation of Attachment to Main Suit.

II. Nature of Attachment and When Is- IV. Property Subject to Attachment,
sued. V. Service on Nonresident Defendants.

Cross Reference.

As to where and by whom actions against foreign corporations are brought, see § 10-214

and note thereto.

I. GENERAL CONSIDERATION.
Section not repealed or regulated by laws

pertaining to foreign corporations.—The
statute regulating the terms and conditions

on which a foreign corporation can locate

and carry on business within this State does

not expressly or impliedly repeal the attach-

ment act relative to attaching the property

of a foreign corporation. As it was not

expressly repealed, it could only be repealed

by implication, and repeals by implication

are not favored. Williamson v. Eastern

Bldg., etc., Ass'n., 54 S. C. 582, 32 S. E. 765,

citing approvingly Scurrv v. Coleman, 14 S.

C. 166.

Construed with other sections.—This sec-

tion and §§ 10-501 to 10-505 must be read

together when they refer to one matter
common to both, to wit, an action to recover

land, or, what is the same thing, an action

where title to land comes into controversy.

Armstrong v. Carwile. 56 S. C. 463, 35 S.

E. 196.

"Subject of action" does not include prop-

erty seized under attachment proceedings.

—

See this catchline under § 10-214.

"Any cause of action" includes one aris-

ing out of State.—See this catchline under

§ 10-214.

When section does not apply.—The sec-

tion was doubtlessly enacted because, the

defendant being a nonresident, the court

could not obtain jurisdiction of the person
of the defendant, and his creditors would be
without remedy unless jurisdiction could be
acquired over his property in some way.
Hence the attachment. It would seem,
therefore, where jurisdiction may be ac-

quired without an attachment, the reason
for the rule ceasing, the rule itself would
not exist. Whitfield v. Hovey, 30 S. C. 117.

8 S. E. 840.

Applied in Bonebrake v. Morrow, 183 S.

C. 170, 190 S. E. 506.

II. NATURE OF ATTACHMENT
AND WHEN ISSUED.

The purpose of attachment is to conserve
the property of the defendant debtor for
eventual execution after the execution shall

have proceeded to judgment, unless the
debtor procures its release in the manner
provided by law. 2 R. C. L. 802, quoted in

Lester v. Fox Film Corp., 114 S. C. 414, 103

S. E. 775.

The procedure by attachment to secure
jurisdiction of the defendant under the pro-
visions of this section is permissible in six

cases, all referring to the absence or con-
cealment of the defendant or the conceal-
ment or disposal of his property, and ap-

plies only when the summons is issued, and
the service thereof personally or by publi-

cation thereof is affected within thirty days
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after the attachment, the express object of

which is security for the satisfaction of such
judgment as the plaintiff may recover.

Stephens v. Ringling, 102 S. C. 333, 86 S. E.

683.

But for attachment to issue the named
requirements must exist.—Attachments are
statutory proceedings, and they are intended
to summarily dispossess a party of his prop-
erty, and to hold it subject to the result

of an action in progress; and being in direct

conflict with that dominion and right which
every one has at common law over his own,
and which government is constructed to

protect, statutes authorizing such proceed-
ings have always been strictly construed,
and all of their requirements absolutely de-

manded to be present. True, they are effi-

cient and useful remedies, and very advan-
tageous to commerce and trade, but still

they are harsh and summary and are only
allowed upon the conditions found in the

statute, which must be made to appear in

the affidavit submitted. Wando Phosphate
Co. v. Rosenberg, 31 S. C. 301, 9 S. E. 969.

The legislature did not intend that the

remedy by attachment could be resorted to

in any action brought for any purpose
against any one of the persons designated
in the subsequent portions of the section,

for, if such had been the intention, it would
have been very easy and much more simple

to say so in plain words. The very fact,

therefore, that the legislature has chosen
to specify actions brought for certain pur-

poses as those in which the remedy by at-

tachment could be resorted to affords an
irresistible inference that there were actions

for other purposes in which it was not in-

tended that the remedy by attachment

should be allowed. Addison v. Sujette, SO

S. C. 192, 27 S. E. 631.

An action must be commenced in regular
form before attachment is available.—An
attachment is merely a provisional remedy
in aid of an action and hence to make it

available, an action must be commenced in

regular form. Williamson v. Eastern Bldg.,

etc., Ass'n, 54 S. C. 582, 32 S. E. 765. See
also, Stevenson v. Dunlap, 33 S. C. 350, 11

S. E. 1017; Campbell v. Home Ins. Co., 1

S. C. 158.

An attachment will not lie against an
absent administrator or executor. VVevman
v. Murdock, Harp. (16 S. C. L.) 125."

Attachment will not lie in action by resi-

dent administrator against nonresident

guardian of infants residing in another state.

Stevenson v. Dunlap, 33 S. C. 350, 11 S. E.

1017.

III. RELATION OF ATTACHMENT
TO MAIN SUIT.

Attachment is a collateral proceeding.

—

The attachment is a collateral proceeding
and its sufficiency or regularity is not nec-
essarily involved in the trial of the case.

Savings Bank of Fort Mill v. Sprunt & Son.,

86 S. C. 8, 67 S. E. 955; Lester v. Fox Film
Corp., 114 S. C. 414, 103 S. E. 775; Cleve-
land v. Cannady, 112 S. C. 477, 100 S. E.
147.

Which operates only on the interest of the

debtor.—The attachment can operate only
on the interest of the debtor. It cannot di-

vest any lien, incumbrance, or title of a

third party or affect his interest in any way.
If the debtor has no interest the proceed-
ing is futile and its results will be fruitless.

Metts v. Piedmont, etc., Ins. Co., 17 S. C.

120.

And its invalidity will not affect the main
suit.—Formerly an action could be com-
menced by attachment, but now it is only a

provisional remedy in aid of the action, and
if the attachment proceedings should be
set aside for some irregularity or other
ground, it would not deprive the magistrate
of jurisdiction to try the case on its merits,

but if the plaintiff should fail to recover
judgment, the attachment proceedings
would become inoperative. Mims v. Gar-
vin, 106 S. C. 381, 91 S. E. 289.

Because the two proceedings are separate

and distinct.—The right of the plaintiff to

recover judgment on the alleged indebted-

ness and his right to attach the property

of the defendant are entirely separate and
distinct. Mims v. Garvin, 106 S. C. 381, 91

S. E. 289.

However, on a hearing of a motion to

dissolve an attachment, the court may de-

cide whether the plaintiff has a cause of

action, but the merits of the cause cannot
be considered. Williamson v. Eastern'
Bldg., etc., Ass'n., 54 S. C. 582, 32 S. E.

765.

But failure of the main suit causes the
provisional remedy to fall.—Attachment
now is only a provisional remedy in aid of

an action; it follows necessarily that if

such action fails for want of jurisdiction, the

provisional remedy by attachment in aid of

such action must fall with it. Central Rail-

road & Banking Co. v. Georgia Constr., etc.,

Co., 32 S. C. 319, 11 S. E. 192, cited in Hunt-
er v. Ruff, 47 S. C. 525, 25 S. E. 65.

And the dismissal of the complaint upon
which the attachment is based likewise caus-

es the attachment to fall.—Skalowski v. Joe
Fisher. Inc., 152 S. C. 108, 149 S. E. 340.

Jurisdiction independent of attachment
proceedings.—After the appearance of the
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defendant the jurisdiction of the court over
the defendant is independent of the at-

tachment proceedings. Light v. Isear, 28

S. C. 440, 6 S. E. 284.

Plaintiff is entitled to attach property of

foreign corporation at any time prior to

judgment.—A plaintiff is entitled to attach
the property within the State of a defendant
foreign corporation at any time during the
pendency of the action and prior to the

judgment, notwithstanding the defendant
may have submitted his person to the ju-

risdiction of the court by appearance or
answer. Lester v. Fox Film Corp., 114 S.

C. 414, 103 S. E. 775.

Unverified complaint may be consid-
ered where there is variance between cause
stated in complaint and affidavit.—Where a
motion is made to dissolve an attachment
because the cause of action alleged in the
complaint is not the same as that set forth

in the affidavit, the complaint may be con-
sidered witli the affidavit though not veri-

fied nor made a part thereof. Fleming v.

Byrd, 78 S. C. 20, 58 S. E. 965.

But complaint must be verified in order
to supplement an affidavit insufficient to
sustain an attachment.—Where the motion
to dissolve an attachment is on the grounds
that the affidavit is not sufficient to sustain

an attachment, the plaintiff cannot supple-
ment the defective affidavit by facts stated

in the complaint unless it is verified and
made a part of the affidavit. Addison v.

Sujette, 50 S. C. 192, 27 S. E. 631; Addison
v. Sujette. 51 S. C. 305, 28 S. E. 948; Chittv
v. Pennsylvania Ry. Co., 62 S. C. 526, 40 S.

E. 944, cited in Fleming v. Byrd, 78 S. C.

20, 58 S. E. 965.

IV. PROPERTY SUBJECT TO AT-
TACHMENT.

Not necessary that order of attachment
be for recovery of money only.—It is not
necessary, in order to obtain an attachment,
that the action be for the recovery of money
only, but it may be obtained in many other
cases. National Exch. Bank v. Stelling. 31

S. C. 360, 9 S. E. 1028, cited in Carolina
Agency Co. v. Garlington, 85 S. C. 114, 67

S. E. 225.

The property of a foreign corporation
may be attached in an action for unliqui-

dated damages, sounding in tort. Chitty v.

Pennsylvania Ry. Co., 62 S. C. 526, 40 S. E.

944.

But attachment will not be granted in an
action for slander. Addison v. Sujette, 50

S. C. 192, 27 S. E. 631; Addison v. Sujette,

51 S. C. 305, 28 S. E. 948; Sargent v. Helm-
bold, Harp. (16 S. C. L.) 219, cited in Caro-

lina Agencv Co. v. Garlington, S5 S. C. 114,

67 S. E. 225.

Attachment may be issued in suit in equi-

ty for accounting against property of non-
resident.—The authority may be found un-
der this section to authorize an attachment
in a suit in equity against an agent for an
accounting and to recover money only, pur-
suant thereto. Carolina Agency Co. v.

Garlington, 85 S. C. 114, 67 S. E. 225.

Attachment may be issued in action by
creditor to set aside assignment by nonresi-

dent debtor.—An attachment may be issued

under this section in an action by a creditor

to set aside an assignment by his nonresi-

dent debtor because of fraudulent prefer-

ences. National Exch. Bank v. Stelling, 31

S. C. 360, 9 S. E. 1028: Ferst v. Powers, 58

S. C. 398, 36 S. E. 744.

Interest of a nonresident partner in the
firm's assets cannot be attached.—In an ac-

tion against a partnership on a firm debt,

which is a joint debt in South Carolina, it

was held that the interest of a nonresident
partner in the firm assets could not be at-

tached under this section. Whitfield v.

Hovey, 30 S. C. 117, 8 S. E. 840.

A railroad freight car which is being used
in interstate commerce is not subject to at-

tachment. Seibels v. Northern Central R.
Co., 80 S. C. 133, 61 S. E. 435.

Mortgage of property may be assignment
authorizing attachment to issue.—A mort-
gage by a creditor on his stock of goods,
having the effect, after a condition is brok-

en, to divest him of the title, and vest it

in the mortgagee, is such an assignment of

his property as would authorize the issue

of an attachment under this section for dis-

posing of property with the intent to de-

fraud creditors. Tabb & Jenkins Hardware
Co. v. Gelzer, 43 S. C. 342, 21 S. E. 261.

Partnership creditors may attach partner-
ship assets though a member of the firm be
bankrupt.—The assets of partnership may
be attached by the creditors of the partner-
ship though one of the members of the part-

nership has been declared a bankrupt. Pel-
zer Mfg. Co. v. Pitts & Hartzog, 76 S. C.

349, 57 S. E. 29.

Property of principal cannot be attached
because of unknown acts of agent.—Acts,
made by this section ground for attachment
if done by an agent without the knowledge
of the principal will not support the statu-

tory remedy of attachment against the prop-
erty of the principal. Myers v. Whiteheart,
24 S. C. 196.

Action commenced by attachment of

property of nonresident who does not ap-

pear is a proceeding in rem.—An action

commenced by attachment of property
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against a nonresident, in which the de-

fendant is not personally served, and does

not appear, is a proceeding in rem. Stanlev

v. Stanlev, 35 S. C. 94, 14 S. E. 675; Gibson

v. Everett, 41 S. C. 22, 19 S. E. 286.

A nonresident creditor may proceed by
attachment on a cause of action arising out

of the State. Sheldon v. Blauvelt, 29 S. C.

453, 7 S. E. 593; Ex parte Perry Stove Co.,

43 S. C. 176, 20 S. E. 980; Gibson v. Everett,

41 S. C. 22, 19 S. E. 286.

Attachment of a nonresident against a
foreign corporation is valid to the extent

that the cause of action arose in this State.

Central Railroad & Banking Co. v. Georgia,

Const., etc., Co., 32 S. C. 319, 11 S. E. 192.

Money forwarded to nonresident outside

of State by means of telegraph before execu-

tion of warrant of attachment was not sub-

ject to attachment. Stricklin v. Hodgen,
172 S. C. 37. 172 S. E. 770.

V. SERVICE ON NONRESIDENT
DEFENDANTS

Cross reference.—As to summons and
service, see §§ 10-401 et seq., and notes
thereto.

Action is commenced when summons is

issued in good faith.—Montague v. Stelts,

37 S. C. 200, 15 S. E. 968.

Residence and domicile are not identical

terms.—In the case of Munroe v. Williams,
37 S. C. 81, 16 S. E. 533, the Supreme Court
said that "residence" and "domicile" are not
identical and convertible terms, citing with
approval Drake on Attachments, (7th Ed.)

§§ 58, 59. The court said '"In determining
whether a debtor is a resident of a par-

ticular state, the question as to his domicile

is not necessarily always involved, for he
may have a residence which is not in law his

domicile. Domicile includes residence with
an intention to remain; while no length of

residence without the intention of remain-
ing, constitutes domicile. A resident and
an inhabitant mean the same thing. A per-

son resident is denned to be one 'dwelling

or having his place of abode in any place.

These terms are therefore used synony-
mously."
This section contains no limitation as to

the character of persons, so far as residence
is concerned, who may sue out an attach-
ment. Central Railroad & Banking Co. v.

Georgia Const., etc., Co., 32 S. C. 319, 11

S. E. 192.

Proceedings as to publication of summons
before attachment are void.—The proceed-
ings for publication of a summons to a non-
resident before attachment of his property
under this section are void. Little v. Chris-
tie, 69 S. C. 57, 48 S. E. 89.

Personal service out of State is as effica-

cious as a service by publication.— It is not
necessary that there should be a service

of summons by publication, or a deposit of

papers in the post office, in order to es-

tablish an effective service. They are but
two of the methods to effect a service. A
personal service out of the state may be
quite as efficacious as a service by publica-

tion and deposit in the post office. Norris
Co. v. S. H. Levin's Sons, 81 S. C. 36, 61

S. E. 1103.

Acceptance of service in action involving
attachment does not waive irregularities of

attachment.—The acceptance of service in

an action involving an attachment does not
waive irregularities relative to formalities

of the attachment, but merely gives juris-

diction of the person of the defendant and
is no waiver of any failure on the plain-

tiff's part to comply with the statute. Les-
ter v. Fox Film Corp., 114 S. C. 414, 103

S. E. 775.

And such acceptance may be by a duly
authorized attorney.—A written admission
of service of summons by a duly authorized

attorney for the defendant is binding on the

defendant. And such acceptance need not

be in the firm's name, nor need it be the

name of each member thereof. Sullivan

v. Susong, 40 S. C.154, 18 S. E. 268.

Mistake as to residence of defendant in

mailing summons does not render judg-

ment absolutely void.—In an attachment of

real property of a nonresident defendant,

where a copy of the summons was not

mailed to him at his correct place of resi-

dence but to a place where the judgment
creditor was informed was his residence,

such fact did not render the judgment ab-

solutely void but at most only rendered 'he

judgment voidable by subsequent proceed-

ings instituted for that purpose. Hunter v.

Ruff, 47 S. C. 525, 25 S. E. 65.

Attachment is not void because it bears
date before date of summons.—The attach-

ment is not void because it bears a date

before the date of the summons; the exist-

ence of the summons at the date of the at-

tachment mav be shown aliunde. Smith &
Melton v. Walker, 6 S. C. 169.

Nor is it void when the summons bears

the same date but shows service the next

day.—An attachment is not void when the

summons bears the same date as the attach-

ment, but the sheriff's endorsement shows
service the next dav. Cureton v. Dargan,

12 S. C. 122.

Contractor remaining in State a year own-
ing property therein and expecting to stay

not a nonresident under this section.— In

a case where a railroad contractor from an-
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other state takes a contract within the State

and stays for at least a year to finish such
contract, and expects to remain permanent-
ly, and owns valuable property within the

jurisdiction of the court, he is not a non-
resident under this section. Munroe v.

Williams, 37 S. C. 81, 16 S. E. 533.

Affidavit made on February 22, 1932,

could not sustain warrant of attachment
against nonresident issued on May 31, 1933.

Stricklin v. Hodgen, 172 S. C. 37, 172 S. E.
770.

§ 10-902. Attachment in libel and slander against nonresidents or foreign cor-

porations.

Any and all attachments issued, made or levied in any of the courts of this

State of the property, goods or credits of any nonresident of this State or of

any foreign corporation in actions for libel and slander, if otherwise good and

valid, shall stand as if the suit had been brought upon any other cause of

action mentioned in § 10-901 or otherwise provided by the law.

1942 Code § 527-1; 1932 (37) 1116.

§ 10-903. Attachment when debt is not due.

Whenever a debt is not yet due and it appears to the satisfaction of a circuit

judge, clerk of the court of common pleas or magistrate, by affidavit, that the

debtor has departed from the State with intent to defraud his creditors or to

avoid the service of a summons or keeps himself concealed therein with a

like intent or that such person has removed or is about to remove any of his

property from this State with intent to defraud his creditors or has assigned,

disposed of or secreted or is about to assign, dispose of or secrete any of his

property with like intent, the plaintiff forthwith may institute suit upon such

debt or cause of action and the circuit judge, clerk or magistrate may issue his

warrant of attachment as if such debt were then due and payable. But no

judgment shall be had thereon until after the maturity of the debt. The plain-

tiff shall pay the costs in case the debtor pays the debt on or before its ma-

turity.

1942 Code § 536; 1932 Code § 536; Civ. P. '22 § 509; Civ. P. '12 § 288; Civ. P. '02

§ 255b; 1883 (18) 491.

Compliance with requirements condition

precedent to action.—It is manifest that

these requirements as set out by this sec-

tion were intended to be conditions prece-

dent, and that they were to be complied

with before the action could issue on the

debt not due. Correll v. Georgia Const.,

etc., Co., 37 S. C. 444, 16 S. E. 156; Skalow-

ski v. Joe Fisher, Inc., 152 S. C. 108, 149

S. E. 340.

And such compliance must appear by
affidavit.—It must first appear by affidavit

to the satisfaction of the court that the

debtor has removed or is about to remove
any of his property from the State with the

intent to defraud his creditors. Skalowski

v. loe Fisher, Inc., 152 S. C. 108, 149 S. E.

340.

If nothing appears in the affidavit to

show that part of the debt is not yet due

or that the defendant was attempting any
of the acts set out in this section, the case

cannot be brought within this section. Cor-
rell v. Georgia Const., etc., Co., 37 S. C.

444, 16 S. E. 156; Skalowski v. Joe Fisher,

Inc., 152 S. C. 108, 149 S. E. 340.

Showing for attachment not necessarily
identical with that for leave to sue on debt
not due. Correll v. Georgia Const., etc.,

Co., 37 S. C. 444, 16 S. E. 156.

Nor does existence of one prove the oth-

er.—Correll v. Georgia Const., etc., Co., 37

S. C. 444, 16 S. E. 156.

Neither are said showings dependent upon
each other.—The showing necessary under
this section to support an attachment is not
necessarily dependent upon the showing
necessary to authorize a suit for debt not
due. Light v. Isear, 28 S. C. 440, 6 S. E.

284.
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Thus abatement of warrant of attach-

ment does not affect suit for debt not due.

—The sequent abatement of a warrant
of attachment issued under the authority of

this section does not affect a suit for a

debt not due, as there is no necessary de-

pendence of one upon the other. Light v
Isear, 28 S. C. 440, 6 S. E. 284.

Causes of action not destroyed by amend-
ment of complaint.—In an attachment pro-

ceeding under this section when amend-
ments to the complaint were made alleging

that the debt sued for was incurred by the

defendant through his having obtained the

property by fraud, fake pretenses and rep-

resentations, such amendments do not de-
stroy the causes of action and create new
ones, so as to destroy the attachments as

incidents to the original causes of action.

Ex parte Chase, 62 S. C. 353, 38 S. E. 718.

Quoted in Bissonnette v. Joseph, 170 S.

C. 407, 170 S. E. 467.

Cited in First Nat. Bank of Richmond,
Ind. v. Badham, 86 S. C. 170, 68 S. E. 536:

Correll v. Georgia Const., etc., Co., 35

S. C. 593, 14 S. E. 65.

§ 10-904. By whom attachment granted.

A warrant of attachment must be obtained from a judge, clerk of the court

or magistrate in which or before whom the action is brought or from a circuit

judge.

1942 Code § 528; 1932 Code § 528; Civ. P. '22 § 501; Civ. P. '12 § 280; Civ. P. '02 § 249;

1870 (14) § 251.

§ 10-905. Affidavit required.

The warrant may be issued whenever it shall appear by affidavit that a

cause of action exists against the defendant, specifying the amount of the

claim and the grounds thereof, and that the defendant is

:

(1) A foreign corporation or not a resident of this State

;

(2) The master, captain or agent of any sailing vessel entering any of the

ports of this State and is about to take such vessel out of any port of this State

without paying the pilotage fees provided by law or

(3) (a) has departed from the State with intent to defraud his creditors or

to avoid service of a summons or keeps himself concealed therein with the

like intent, (b) has removed or is about to remove any of his property from

this State with intent to defraud his creditors, or (c) has assigned, disposed

of or secreted or is about to assign, dispose of or secrete any of his property

with the like intent, whether such defendant be a resident of this State or not.

But in cases in which the defendant is the master, captain or agent of any

vessel entering any of the ports of this State it shall only be necessary that

the affidavit show that a cause of action exists against such defendant for

pilotage services, specifying the amount of the claim and the grounds thereof,

and that the defendant is about to take such vessel out of any port of this

State and refuses to pay or has not paid the fees provided by law for such

pilotage services.

1942 Code § 529; 1932 Code § 529; Civ. P. '22 § 502; Civ. P. '12 § 281; Civ. P. '02 § 250;

1870 (14) § 252; 1897 (22) 451; 1899 (23) 31.

set out a cause of action. The writ is not

founded on the formal complaint but on the

plaintiff's affidavit as to the facts upon
which the writ is prayed. Josey v. Reyn-
olds, 152 S. C. 339, 150 S. E. 67.

Affidavit defined.—An affidavit is: "A
written or printed declaration or statement

of facts, made voluntarily, and confirmed

I. General Consideration.

II. Sufficiency of Affidavit.

III. Verified Complaint in Lieu of Affidavit.

I. GENERAL CONSIDERATION.
Writ of attachment founded on affidavit,

not complaint.—In an attachment case, it

is sufficient that the complaint or affidavit
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by the oath or affirmation of the party mak-
ing it, taken before an officer having author-
ity to administer such oath." Town of

Mayesville v. Clamp, 149 S. C. 346, 147

S. E. 455.

And affidavit need not be made by any
particular person.—There is no requirement
that the affidavit must be made by a par-

ticular person. Thus, an affidavit need not

be made by the plaintiff, but may be made
by an agent or attorney on information and
belief, and the same affidavit may be used

in several cases. Grollman v. Lipsitz, 43

S. C. 329, 21 S. E. 272; Guckenheimer v.

Libbey, 42 S. C. 162, 18 S. E. 999.

And jurat thereto need not be signed by
officer administering the oath.—While the

affidavit must be signed by the affiant, the

jurant thereto need not be signed by the

officer administering the oath. Doty v.

Boyd, 46 S. C. 39, 24 S. E. 59.

Cause of action consists of right in plain-

tiff and violation thereof by defendant.

—

The cause of action, which under this sec-

tion is necessary to authorize attachment,
consists in a right in the plaintiff, a correla-

tive duty or obligation resting on the de-

fendant, and some act of omission done b>
the latter in violation of that right. Skalow-
ski v. Joe Fisher, Inc., 152 S. C. 108, 149

S. E. 340.

But section does not apply to attachment
of automobiles under § 45-402.—An auto-

mobile causing injury or damage while

operated negligently or carelessly or in

violation of law may be attached under

§ 45-402, though none of the conditions re-

quired by this section are shown by affida-

vit. Richbourg v. Ragin. 140 S. C. 250, 138

S. E. 801.

Cited in Alexander v. Jamison, 56 S. C.

409, 34 S. E. 695; Ex parte Chase, 62 S. C.

353, 38 S. E. 718; Hall v. Locke, 118 S. C.

267, 110 S. E. 385; McDowell v. Kimbrell.

120 S. C. 251, 113 S. E. 75; Mims v. Garvin,

106 S. C. 381, 91 S. E. 289.

II. SUFFICENCY OF AFFIDAVIT.

Affidavit to be sufficient must show cause

of action.—The affidavit is sufficient if it

states a cause of action, or if it states facts

from which, as a legal conclusion, it must
be inferred that a cause of action does exist.

Monday v. Elmore, 27 S. C. 126, 3 S. E.

65; Central Railroad & Banking Co. v. Geor-

gia Constr., etc., Co., 32 S. C. 319, 11 S. E.

192; Roddey v. Erwin, 31 S. C. 36, 9 S. E.

729; National Exch. Bank v. Stelling, 31

S. C. 360, 9 S. E. 1028; Ketchin v. Landeck-

er, 32 S. C. 155, 10 S. E. 936.

Thus an affidavit which alleges that the

defendant has committed certain acts, from

which a fraudulent intent may be inferred,

and states admissions on the part of the
defendant tending to prove such intent, is

sufficient upon its face. Grollman v. Lip-

sitz, 43 S. C. 329, 21 S. E. 272.

An affidavit setting forth the fact that the

plaintiff has sustained damages to an ex-

tent specified, because of a breach of con-

tract, and that the defendant is a non-
resident, shows the plaintiff entitled to

a writ of attachment, under this section,

where the complaint states a cause of ac-

tion for breach of contract as set out in the

affidavit, though the facts are mixed up with

allegations appropriate to a different cause

of action. Fleming v. Byrd, 78 S. C. 20,

58 S. E. 965.

But the bare allegation of a wicked in-

tent will not support the process of at-

tachment. The affidavit must positively

state the facts from which the inference of

wicked intent may be drawn, or, if stated

upon information and belief, the sources

of that information. Smith & Melton v.

Walker, 6 S. C. 169; Brown v. Morris, 10

S. C. 467; Claussen v. Fultz, 13 S. C. 476;

Burch v. Brantley, 20 S. C. 503; Ivy v.

Caston, 21 S. C. 583; Myers v. Whiteheart,
24 S. C. 196; Mixson v. Holley, 26 S. C.

256, 2 S. E. 385; Monday v. Elmore, 27

S. C. 126, 3 S. E. 65; Wando Phosphate
Co. v. Rosenberg, 31 S. C. 301, 9 S. E.

969; Roddey v. Erwin, 31 S. C. 36, 9 S. E.

729; Sharp v. Palmer, 31 S. C. 444, 10 S.

E. 98; Virginia-Carolina Chemical Co. v.

Wilkins, 105 S. C. 291, S9 S. E. 659; With-
erspoon Co. v. Bell, 132 S. C. 303, 128 S.

E. 503; Skalowski v. Joe Fisher, Inc., 152

S. C. 108, 149 S. E. 340.

An affidavit which may be interpreted

as alleging an 'intent to defraud" on the

part of the corporate defendant but which
is unsupported by any allegations of fact

is a mere legal conclusion, insufficient

to support the attachment and to bring the

case within the terms of this section. Kania
v. Atlas Wire & Cable Co., Inc., 214 S. C.

232, 51 S. E. (2d) 762 (1949).

And affidavit failing to state claim and
grounds thereof fatally defective.— It must
appear in the affidavit that a cause of ac-

tion exists against the defendant. And an

affidavit which fails to state the amount of

the claim and the grounds thereof is fatal-

ly defective. Williams v. Carlson, 118 S.

C. 46, 110 S. E. 69.

Affidavit which failed to allege ground of

the claim, and therefore states no cause of

action, does not comply with this section.

Such defect was not cured by reference to

unverified statement on annexed sheet.
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Roberts v. One International Tractor, 211

S. C. 488, 46 S. E. (2d) 62.

And defects in plaintiff's affidavit can-

not be supplied by admissions in defend-

ant's affidavit submitted at hearing.—On
a motion to vacate an attachment because

issued upon an affidavit fatally defective,

the defects in such affidavit cannot be sup-

plied by the statements and admissions

in the defendant's affidavit submitted at

the hearing, but which was not before the

clerk at the time of the issuance of the at-

tachment. Addison v. Sujette, 50 S. C.

192, 27 S. E. 631.

Claim must be capable of computation.

—

If the plaintiff does not sufficiently state

one of the several items that go to make up

the amount of his demand, he is liable to

have the effect of his attachment limited

to that portion of his claim which is capable

of computation. Craven v. Akins, 215 S.

C. 150, 54 S. E. (2d) 552 (1949).

Indefinite statement of claim renders affi-

davit defective.—An affidavit to obtain a

warrant of attachment, which states that

the claim of the plaintiff is about $325 "ac-

cording to his best information and belief."

is not a sufficient compliance wit v this sec-

tion, which provides that the affidavits shall

specify the amount of the claim and the

ground thereof. Ketchin v. Landecker, 32

S. C. 155, 10 S. E. 936.

It might be conceded that the affidavit

is, of itself, insufficient in form, by the

reason of the omission of the statement
that a cause of action existed, with the

amount and grounds thereof as required

by statute. Josey v. Reynolds, 152 S. C.

339, 150 S. E. 67.

But if nonresidence of defendant is

ground for attachment, affidavit need only
show that fact.—Where the ground of at-

tachment is the nonresidence of the de-

fendant, the affidavit is sufficient if it state

that fact without other facts or circum-
stances. Smith & Melton v. Walker, 6 S.

C. 169; Roddey v. Erwin, 31 S. C. 36, 9

S. E. 729.

Finding of circuit court of residence of

defendant final.—On appeal from a refusal

to vacate an attachment against a nonresi-

dent, the finding of the trial court as to

the residence of the defendant is conclu-

sive, since it is a question of fact. Norris

Co. v. S. H. Levin's Sons, 81 S. C. 36, 61

S. E. 1103.

And sufficiency of affidavit may be ruled

on at chambers.— In a motion to vacate

an attachment made under this section, it

is competent for the court to decide at

chambers whether the affidavit shows that

a cause of action exists against the defend-

ant. Williamson v. Eastern Bldg., etc.,

Ass'n, 54 S. C. 582, 32 S. E. 765; Seibels
v. Northern Central Ry. Co., 80 S. C. 133,

61 S. E. 435.

Affidavit alleging cause of action on
money demand against assignor sufficient.

—An affidavit alleging a cause of action
on a plain money demand against the as-

signor is sufficient to sustain an attachment
over his objection, though the facts stated

are not sufficient to sustain an action to

set aside the conveyance to his co-defend-
ant, the assignee. National Exchange Bank
v. Stelling, 31 S. C. 360. 9 S. E. 1028.

And allegation that property sought not
part of defendant's homestead unnecessary.

—An affidavit that the property, which the

defendant is alleged to have fraudulently
disposed of, was not a part of the defend-
ant's homestead was not necessary for the

issuing an attachment. Grollman v. Lip-
sitz, 43 S. C. 329, 21 S. E. 272.

Contractor remaining in State one year,

expecting to stay, and owning property
therein, not nonresident.—Where a rail-

road contractor from another state takes

a contract within the State and stays for

at least a year to finish such contract, and
expects to remain permanently, and owns
valuable property within the jurisdiction

of the court, he is not a nonresident un-

der this section. Munroe v. Williams, 37

S. C. 81, 16 S. E. 533.

For affidavit held sufficient to meet re-

quirements of this section, see Melton v.

Walker, 209 S. C. 330, 40 S. E. (2d) 161.

III. VERIFIED COMPLAINT IN
LIEU OF AFFIDAVIT.

Where verified complaint states all nec-
essary facts, it may take the place of affi-

davit. Ferst v. Powers, 58 S. C. 398, 36

S. E. 774; Josey v. Reynolds, 152 S. C.

339, 150 S. E. 67.

And verified complaint attached to affi-

davit may be used to augment affidavit for

the purpose of furnishing grounds for is-

suing the warrant of attachment. Josey v.

Reynolds, 152 S. C. 339, 150 S. E. 67.

Where the affidavit in attachment pur-
ports to incorporate a verified complaint
which is attached to and made a part of

such affidavit, the complaint may be re-

sorted to for the purpose of supplying any
omissions in the affidavit. Addison v. Su-
jette, 50 S. C. 192, 27 S. E. 631; Chitty v.

Pennsylvania Ry. Co., 62 S. C. 526, 40 S.

E. 944; Josev v. Reynolds, 152 S. C. 339,

150 S. E. 67.

But unverified complaint may not be used
to augment affidavit.—An unverified com-
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plaint attached to the affidavit may not be
used to augment the affidavit for the pur-
pose of furnishing grounds for issuing the
warrant of attachment. Josey v. Reynolds.
152 S. C. 339, 150 S. E. 67; Addison v.

Sujette, 50 S. C. 192, 27 S. E. 631.

Applied in Galletlev v. Strickland, 74 S.
C. 394. 54 S. E. 576: Littlejohn v. Southern
Ry. Co., 45 S. C. 96, 22 S. E. 761; South
Carolina Highway Department v. Isthmian,
S. S. Co., 210 S. C. 408, 43 S. E. (2d) 132.

§ 10-906. Form of affidavit.

In all cases of attachment in this State the following form of affidavit shall

be sufficient, to wit

:

State of South Carolina

Plaintiff

Court of

Affidavit.

Defendant.

Personally appeared before me
who on oath says

:

That is justly and truly indebted

to in the sum of

dollars ($ )

,

and that is entitled to an attachment

against upon the grounds

:

Sworn to before me this the

day of 19

1942 Code § 551: 1932 Code § 551: 1929 (361 201; 1931 (37) 205.

Intent of section.—The manifest legisla-

tive intent of this section is to simplify and
make uniform the procedure upon attach-

ment. Johnson v. Hall, 208 S. C. 534, 38

S. E. (2d) 708.

In Johnson v. Hall, 208 S. C. 534, 38 S. E.

(2d) 708 (1946), it was stated that this

section expressed the manifest legislative

intent to simplify and make uniform the pro-

cedure upon attachment, and that the ground
necessary to be stated in the form of affi-

davit prescribed by this section need only

be a statement of facts within the purview

of the cited statute. Cockrell v. One 1946

Ford Tudor Sedan, 213 S. C. 299. 49 S. E.

(2d) 215 (1948); Kauia v. Atlas Wire &

Cable Co., Inc., 214 S. C. 232, 51 S. E. (2d)

762 (1949).

Former rule as to facts necessary to be
stated is not changed.— It was not intended
that this section should relieve the plain-

tiff from stating in his affidavit the facts

previously held by the Supreme Court of

South Carolina as necessary to support an
attachment upon the ground involved.

Kania v. Atlas Wire & Cable Co.. Inc., 214

S. C. 232, 51 S. E. (2d) 762 (1949).

Where attachment made pursuant to

§ 45-551, statement of facts only necessary

ground to be stated in affidavit.—Where at-

tachment proceedings are brought against

an automobile under §45-551, the ground
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neccessary to be stated in the form of affi-

davit prescribed by this section need only

be a statement of facts within the purview
of § 45-551. Johnson v. Hall, 208 S. C. 534.

38 S. E. (2d) 708.

Where the affidavit under this section sets

forth that the defendant automobile was
being operated in an unlawful, careless,

negligent, and reckless manner, that it col-

lided with the auto of the plaintiff, that

such collision was due to the manner in

which the automobile of the defendant was
being operated, and that at such time the

defendant, who was the driver of the de-
fendant automobile, was intoxicated, such
affidavit is sufficient even though the date

of collision is omitted. Cockrell v. One
1946 Ford Tudor Sedan, 213 S. C. 299, 49
S. E. (2d) 215 (1948).

§ 10-907. Filing of affidavit and copies thereof.

The plaintiff procuring- such warrant at the time of the issuing thereof shall

cause the affidavit on which the same was granted to be filed in the office of

the clerk of the court of common pleas or with the magistrate in which or

before whom the action is to be tried, within forty-eight hours after the is-

suance of the attachment. He shall also cause copies thereof to be served

on the defendant with the summons, if he can be found within the countv.

1942 Code § 529; 1932 Code § 529; Civ. P. '22 § 502; Civ. P. T2 § 281; Civ. P.
-

02 § 250;
1870 (14) § 252: 1897 (22) 451: 1899 (23) 31.

Historical note.—Prior to the amend-
ment of 1899, this section provided for the

filing of the affidavits within ten days from
the issuance of the warrant, and unless so
filed the attachment would be discharged

on motion. Nor would service of copies

on the defendant within that time suffice.

Ketchin v. Landecker, 32 S. C. 155, 10 S.

E. 936. This requirement as to the time

within which the affidavits must be filed

still governs in proceedings to enforce ag-

ricultural liens. Doty v. Boyd, 46 S. C.

39, 24 S. E. 59; Townsend v. Sparks, 50

S. C. 380, 27 S. E. 801; Blair v. Morgan,
•59 S. C. 52, 37 S. E. 45; but the time with-

in which the affidavits in attachment must
now be filed has been reduced by the said

amendment to 48 hours. Ferst v. Powers,
58 S. C. 398, 36 S. E. 744.

Affidavit is filed when delivered to clerk

and by him received to be kept on record.

Townsend v. Sparks, SO S. C. 380, 27 S.

E. 801.

And failure to file affidavit within 48

hours fatal to attachment.—Where the affi-

davit on which the warrant of attachment

was issued was not filed within the mean-

ing of this section in the clerk's office with-
in 48 hours, the defendant was entitled to
vacate and set aside the warrant of attach-
ment and the levy made thereunder. Les-
ter v. Fox Film Corp., 114 S. C. 414, 103
S. E. 775.

But new affidavits do not have to be filed

on successive warrants being issued, none
but the last being served. Hall v. Lem-
mond, 105 S. C. 154, 89 S. E. 545.

Personal service out of State as effica-

cious as service by publication.— It is not
necessary that there should be a service

of summons by publication, or a deposit of

papers in the post office, in order to estab-

lish an effective service. They are but two
of the methods to effect a service. A per-

sonal service out of the State may be quite

as efficacious as a service by publication

and deposit in the post office. Norris Co.
v. S. H. Levin's Sons, 81 S. C. 36, 61 S. E.

1103.

Question as to whether copies of affida-

vit will suffice was raised in Wagener v.

Booker, 31 S. C. 375, 9 S. E. 1055, but was
not settled, as such settlement was unnec-
essary to the decision of the said case.

§ 10-908. Minimum bond required before obtaining attachment.

Before issuing the warrant, the judge, clerk or magistrate shall require a

written undertaking on the part of the plaintiff, with sufficient surety, to the

effect that if the defendant recover judgment or the attachment be set aside

by order of the court the plaintiff will pay all costs that may be awarded to

the defendant and all damages which he may sustain by reason of the attach-
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ment, not exceeding the sum specified in the undertaking, which shall, subject

to the provisions of § 10-909, be at least two hundred and fifty dollars, except

in case of a warrant issued by a magistrate when it shall be at least twenty-

five dollars.

1942 Code § 530; 1932 Code § 530; Civ. P. '22 § 503; Civ. P. '12 § 282; Civ. P. '02 § 251;
1870 (14) § 253.

I. General Consideration.
II. Written Undertaking for Attachment.

III. Liability on Written Undertaking.

I. GENERAL CONSIDERATION.
This section inconsistent with Cir. Ct.

Rule 65.— Circuit Ct. Rule 65, providing
that there must be a subscribing witness
to all undertakings, is inconsistent with this

section. Grollman v. Lipsitz. 43 S. C. 329,

21 S. E. 272.

Bond intended as additional security to

common law liability of plaintiff.—The
bond given in attachment was intended
as additional security to the liability of

the plaintiff at common law. Sanders v.

Hughes, 2 Brev. (4 S. C. L.) 495.

And party aggrieved not obliged to seek
redress on bond but may proceed at com-
mon law.—A party aggrieved by the opera-
tion of an attachment, improperly sued out

or conducted, is not obliged to seel: redress

on the bond given by the plaintiff in attach-

ment, but may proceed at common law.

Sanders v. Hughes, 2 Brev. (4 S. C. L.)

495.

And this is true though bond a nullity.

Booker v. Smith. 8 S. C. 228, 16 S. E. 774.

For additional related case, as to actions

for wrongful attachment, see Forrest v.

McBee, 72 S. C. 189, 51 S. E. 675.

Cited in Ford v. Calhoun, 53 S. C. 106.

30 S. E. 830; Addison v. Sujette, 60 S. C.

58, 38 S. E. 229; McDaniel v. Patterson.

159 S. C. 378, 157 S. E. 72; Marshall Bros.

Furniture Co. v. Drawdy, 184 S. C. 492,

193 S. E. 49.

II. WRITTEN UNDERTAKING
FOR ATTACHMENT.

"Undertaking" in this section manifestly

means engagement or obligation. National

Exch. Bank v. Stelling, 31 S. C. 360, 9 S. E.

1028.

And it need not be under seal.—The un-

dertaking provided for under this section

need not be under seal. Grollman v. Lip-

sitz, 43 S. C. 329, 21 S. E. 272; Furness v.

Calhoun, 70 S. C. 537, 50 S. E. 194; Ferst v.

Powers, 58 S. C. 398, 36 S. E. 744.

Officer before issuing attachment should

satisfy himself that undertaking is that of
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plaintiff.—The officer issuing the attach-

ment, before issuing it, should have such

facts before him as satisfy him that the

undertaking is that of the plaintiff. Groll-

man v. Lipsitz, 43 S. C. 329, 21 S. E. 272,

Furness v. Calhoun, 70 S. C. 537, 50 S.

E. 194; Copeland Co. v. Brown, 103 S. C.

177, 87 S. E. 1002.

And such undertaking must be signed

by plaintiff.— The written undertaking re-

quired must be signed by the plaintiff be-

fore the warrant is issued, or the attachment

based therein will be set aside. National

Exch. Bank v. Stelling, 31 S. C. 360, 9 S.

E. 1028; Wagener v. Booker, 31 S. C. 375.

9 S. E. 1055.

And is nullity unless signed by plaintiff.

—Booker v. Smith, 3S S. C. 228, 16 S. E.

774.

Which means all plaintiffs.—The under-

taking must be signed by all of the plain-

tiffs before a writ of attachment is issued

or the attachment will be set aside. Guck-
enheimer v. Dryfus, 43 S. C. 443, 21 S. E.

331.

But undertaking may be signed by au-

thorized agent of plaintiff. National Exch.
Bank v. Stelling, 31 S. C. 360, 9 S. E. 1028;

Furness v. Calhoun, 70 S. C. 537. 50 S. E.

194.

Whose authority may appear by tele-

gram.— The names of the plaintiffs may
be signed by agents under the authority

of telegrams from the plaintiffs which are

attached to the undertaking. Ferst v.

Powers, 58 S. C. 398, 36 S. E. 744.

An undertaking as provided for by this

section may be signed by an attorney of

record on authority of a telegram from
an associate attorney that the plaintiff au-

thorizes the signature of such undertaking.

Furness v. Calhoun, 70 S. C. 537, 50 S. E.

194.

And agent's failure to file authority to

sign not fatal to judgment.—The failure to

file the authority to sign the plaintiff's name
to the undertaking provided for in this

section is not fatal to the judgment. Groll-

man v. Lipsitz, 43 S. C. 329, 21 S. E. 272;

Furness v. Calhoun, 70 S. C. 537, 50 S. E.

194; Copeland Co. v. Brown, 103 S. C. 177,

87 S. E. 1002.

Partnership may be bound by signature
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of name of firm or signatures of individual

members.—A partnership may bind itself

by its signature to an undertaking in at-

tachment either by the name of the firm

or by the signatures of the individual mem-
bers composing such firm, provided it ap-

pears in the instrument that the intention

is to bind the partnership. Grollman v.

Lipsitz, 43 S. C. 329, 21 S. E. 272; Hampton
v. Bogan, 55 S. C. 547. 33 S. E. 581.

And one member of firm can bind firm

by signing for firm without special author-

ity.—One member of a firm can bind the

firm by signing for the firm without special

authority so to do. Grollman v. Lipsitz,

43 S. C. 329, 21 S. E. 272.

Failure of clerk to endorse approval on
undertaking does not invalidate it.—A bond
in attachment without the approval of the

clerk endorsed thereon is valid. Watson
v. Paschall, 73 S. C. 413, 53 S. E. 646.

Where undertaking insufficient, remedy
is by motion to increase it.—Where the un-

dertaking filed by the plaintiff is insuffi-

cient in amount, the remedy is by motion
to increase it, and the fact that the said

undertaking is insufficient is not a ground
for the dissolution of the attachment predi-

cated thereon. Copeland Co. v. Brown, 103

S. C. 177, 87 S. E. 1002.

Attachment of bank accounts amounting
to some $8,000.00 on $250.00 bond, and
later increase of bond by court to $2,000.00,

was valid. Prevost v. Post, 172 S. C. 228.

173 S. E. 628.

But insufficient bond may be waived by
answering on merits.—Where an attach-

ment was irregularly issued on inadequate

allegations and insufficient statutory bond,

such irregularity was waived by answering
on the merits. Carter Grocery Co. v. Wil-
son, 156 S. C. 546, 153 S. E. 566.

Attachment bond valid though one surety

had no property within and other surety

lived without county where the attachment
was issued. Prevost v. Post, 172 S. C. 228,

173 S. E. 628.

III. LIABILITY ON WRITTEN
UNDERTAKING.

Setting aside of attachment or failure

of plaintiff to recover thereon sufficient

for recovery on bond.—In action on a

bond given pursuant to this section, there

need be no showing that the attachment was
either improperly or maliciously sued out.

The mere fact that the plaintiff failed to

recover or the attachment is set aside is

sufficient to warrant a recoverv. Frick Co.
v. Deiter, 168 S. C. 289, 167 S. E. 499.

And entry of voluntary nonsuit without
prejudice effects liability on bond.— Entry
of voluntary nonsuit, though without preju-
dice, held dissolution, vacation, and setting
aside of attachment, giving rise to liabil-

ity on attachment bond. Frick Co. v.

Deiter, 168 S. C. 2S9, 167 S. E. 499.

But no liability if attachment dissolved
pending motion to amend defective bond.

—

Equity will not enforce liability on a bond
in attachment when it appears that the
plaintiff in the attachment suit, after he had
discovered that the bond was irregular,

moved to amend it so as to have it per-

fected according to law, which motion the
defendant in the said suit opposed, and the
attachment was dissolved and judgment
entered for the defendant in that suit for

costs and disbursements, which judgment
was paid. Booker v. Smith. 38 S. C. 228.

16 S. E. 774.

Defendant is entitled to damages under
attachment bond, where defendant recov-

ered judgment or where judgment was set

aside, dissolved, or vacated. Frick Co. v.

Deiter, 168 S. C. 289, 167 S. E. 499.

And all actual, compensatory damages
recoverable in suit on bond.—All actual

damages, compensatory in nature, such as

the loss or depreciation in value of the
property attached and the costs and ex-

penses which naturally and proximately
result from the attachment, may be re-

covered in a suit on the attachment bond.
Frick Co. v. Deiter, 168 S. C. 289, 167 S.

E. 499.

But section does not provide summary
procedure for assessment of damages.

—

Neither expressly nor by the slightest im-

plication does this section provide for any
summary procedure for assessment of dam-
ages sustained by defendant as the result

of the wrongful issuance of an attachment.
Walker v. Preacher, 188 S. C. 60. 198 S.

E. 168.

Hence, prevailing defendant must resort

to common law remedy.—Inasmuch as

there is no special method or procedure
for assessing damages prescribed in attach-

ment cases by the statutory law of this

State, a prevailing defendant must resort

to the common law remedy of bringing a

separate civil action on the attachment
undertaking. Walker v. Preacher, 188 S.

C. 60. 198 S. E. 168.

§ 10-909. Maximum bond.

In actions when the purpose is to collect a debt for the purchase price of
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any property when the same, or any part thereof, is attached and in all actions

when property is permitted to be attached to secure the payment of a debt

claimed to be due, the undertaking required of the defendant shall in no case

be in excess of double the amount of the debt claimed by the plaintiff to be

due in the action. But if there is an appeal the court from which any appeal

is taken ma)' increase the bond.

1942 Code § 551-1; 1932 Code § 557: 1930 (36) 1347.

Cited in Plumley v. Stewart, 165 S. C.

316, 163 S. E. 777.

§ 10-910. Form of bond.

In all cases of attachment in this State the following form of bond shall be

sufficient, to wit:

State of South Carolina

County of

Plaintiff

against

Court of

Bond

Defendant.

We, principal and

surety acknowledge ourselves bound unto the

defendant in the sum of dollars,

subject to the following conditions: That the plaintiff is seeking an attach-

ment against the defendant which is now about to be sued out, returnable to

the court above named ; now if the plaintiff shall pay all damages that the

defendant may sustain and also all costs that may be incurred by him in con-

sequence of the suing out such attachment, in the event that the plaintiff shall

fail to recover in said case, then this bond to be void.

Done this day of

Signed, sealed and delivered in the"

presence of:

19....

(Seal)

(Seal)

State of South Carolina,

County of

being first duly sworn says

:

that he saw the above named
, plaintiff,

and , surety, sign, seal and as their

act and deed deliver the foregoing instrument for the uses and purposes there-
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in expressed and that he with ....

witnessed the execution thereof.

Sworn to before me this the

day of 19..

(Seal)

The foregoing bond filed and approved this day of

19 ....

1942 Code § SSI; 1932 Code § S51; 1929 (36) 201; 1931 (37) 205.

§ 10-911. To whom attachment directed and what to require.

The warrant shall be directed to any sheriff or constable of any county in

which property of the defendant may be and shall require him to attach and

safely keep all the property of such defendant within his county, or so much there-

of as may be sufficient to satisfy the plaintiff's demand, the amount of which must

be stated in conformity with the complaint, together with costs and expenses.

Several warrants may be issued at the same time to the sheriffs or constables

of different counties.

1942 Code § 531; 1932 Code § 531; Civ. P. '22 § 504; Civ. P. '12 § 283; Civ. P. '02 § 252;

1870 (14) § 254.

Cross reference.—As to what property
may be attached, see notes to §§ 10-923 and
10-924.

Jurisdiction of personal defendant gives

court jurisdiction of his property.— If a
personal defendant is a resident of the coun-
ty in which an action is brought and has
property which the plaintiff has the right

to attach, the court's jurisdiction of the

personal defendant gives it jurisdiction to

issue a warrant of attachment directed to

the sheriff of any county in which the prop-
erty of such defendant may be found. Brig-

man v. One 1947 Ford Coupe, 213 S. C.

546, 50 S. E. (2d) 688 (1948).

Affidavits and warrant need not be served

on defendant in attaching personalty.

Grollman v. Lipsitz, 43 S. C. 329, 21 S. E.

272.

And writ of attachrr ent need not be
served except in case of attachment of real

property.—Stephens v. Ringling. 102 S. C.

333, 86 S. E. 683.

Amendment of warrant after issuance.

—

The question whether a warrant may be

amended by the insertion therein of the

amount claimed was raised in the case of

Ex parte Perry Stove Co., 43 S. C. 176,

20 S. E. 980, but the question was not
settled therein as its decision was unneces-
sary to the holding of the case.

Action in rem against automobile in coun-
ty not of owner's residence.—A cause of ac-

tion arose in one county whereby a resident

of that county brought action in rem against

an automobile. A writ of attachment was
levied and the automobile was seized in an-

other county where the owner resided. It

was held that the court of the first county
was correct in not dismissing the attach-

ment and changing place of trial to the

county of the owner's residence. Brigman
v. One 1947 Ford Coupe, 213 S. C. 546.

50 S. E. (2d) 688 (1948).

For additional related case, as to moneys
received on execution, in hands of sheriff,

see Blair v. Cantey, 2 Spears (29 S. C. L.)

34.

Cited in LaVarre v. International Paper
Co., 37 F. (2d) 141.

§10-912. Form of warrant.

When the above affidavit and bond are filed with the clerk of court of any

county of this State or with a magistrate, when the amount involved is within
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his jurisdiction, he shall issue his warrant of attachment in the following

form

:

State of South Carolina

County.

Attachment.

To all and singular the sheriffs and constables of said State and county:

You are hereby commanded to attach and seize

or so much of the property of

as will make the sum of dollars

and all costs, to serve such summons as may be placed in your hands and to

make return of this attachment, with your actings and doings entered thereon,

to this court. Hereof fail not.

Witness my hand and seal this day of 19 ...

.

(L. S.)

1942 Code § 551; 1932 Code § 551; 1929 (36) 201; 1931 (37) 205.

Article 2.

Service and Subsequent Proceedings.

§10-921. Service and answer.

Immediately upon the issuance of the warrant of attachment as provided

for in § 10-912 the sheriff or constable shall execute the same and the plaintiff,

if the defendant shall not have been served with a copy of the complaint with the

summons, shall within ten days after being required so to do by the defendant

serve a copy of the complaint in the action on the defendant or his attorney

at the address given in the notice requiring the complaint. The defendant

shall have twenty days thereafter to answer the same, if in the court of com-

mon pleas, or to appear, if before a magistrate.

1942 Code § 551; 1932 Code § 551; 1929 (36) 201; 1931 (37) 205.

§ 10-922. Property subject to attachment.

The rights or shares which any defendant may have in any vessel or in the

stock of any association or corporation, together with the interest and profits

thereon, and all other property of such defendant in this State, except that

exempt from attachment by the Constitution, shall be liable to be attached

and levied upon and sold to satisfy the judgment and execution.

1942 Code § 537; 1932 Code § 537; Civ. P. '22 § 510; Civ. P. '12 § 289; Civ. P. '02 § 256;

1870 (14) § 258; 1883 (18) 491.

Exemption referred to in this section is under this section. Whitfield v. Hovey,
doubtless the homestead exemption. Lana- 30 S. C. 117, 8 S. E. 840.

ban v. Bailey, 53 S. C. 489, 31 S. E. 332. Interest of nonresident corporation in

Interest of nonresident partner in firm's stock of South Carolina corporation, pledged

assets cannot be attached.—In an action to it as security for a debt, is property lo-

against a partnership on a firm debt, which cated in South Carolina and under this sec-

is a joint debt in South Carolina, it was tion can only be attached and reached by a

held that the interest of a nonresident part- levy on the offices of the said South Caro-

ner in the firm assets could not be attached lina corporation in South Carolina. La-
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Varre v. International Taper Co., 37 F. 216, 17 S. E. 725; Pelzer Mfg. Co. v. Pitts

(2d) 141. & Hartzog, 76 S. C. 349, 57 S. E. 29.

Cited in Richardson v. Wallace, 39 S. C.

§ 10-923. Duty of officer to whom warrant delivered.

The sheriff or constable to whom such warrant is directed and delivered

shall immediately attach all the real estate of the debtor and all his personal

estate, including money and bank notes, except such real and personal estate

as is exempt from attachment, levy or sale by the Constitution, and shall take

into his custody all books of account, vouchers and papers relating to the

property, debts, credits and effects of the debtor, together with all evidences

of his title to real estate, all of which he shall safely keep, to be disposed of as

hereinafter directed.

1942 Code § 532; 1932 Code § 532; Civ. P. '22 § 505; Civ. P. '12 § 284; Civ. P. '02 § 253;

1870 (14) § 255.

I. General Consideration.

II. Property Subject to Attachment.

Cross Reference.

For a definition of personal property as used herein, see § 10-4.

I. GENERAL CONSIDERATION.
Object of section.—It is obvious that the

intention of this section was to subject

to attachment process every property
interest of the debtor—not only that which
is legal and that capable of actual seizure,

but that which is equitable, and that requir-

ing action either at law or in equity to make
it available for the payment of the attach-

ment debt. Pelzer Mfg. Co. v. Pitts &
Hartzog, 76 S. C. 349, 57 S. E. 29.

Writ of attachment need not be served
except in case of attachment of real prop-
erty.—Stephens v. Ringling, 102 S. C. 333,

86 S. E. 683.

Thus, warrant need not be served on
defendant in attaching personalty.—Groll-

man v. Lipsitz, 43 S. C. 329, 21 S. E. 272.

No priority of lien where two attach-

ments levied same day but at different

hours.—Where two attachments are levied

upon the personal property of the same
debtor at different hours of the same day,

the one first levied has no priority of lien

but the two rank together. Steffens &
Werner v. Wanboeker, 17 S. C. 475.

And attachment dissolved if property
levied upon does not belong to defendant.

—

Where the defendant is a nonresident, the
attachment levied to obtain jurisdiction will

be dissolved if the property attached is not
the property of the defendant. Greenwood
Gro. Co. v. Canadian, etc., Elevator Co.,

72 S. C. 450, 52 S. E. 191.

Applied in Reily v. Middleton, Dud. (23

S. C. L.) 21; Waddle v. Cureton, 2 Spears

(29 S. C. L.) 53; Burrill v. Letson, 2

Spears (29 S. C. L.) 378.

II. PROPERTY SUBJECT TO
ATTACHMENT.

All property of debtor, legal or equitable,

subject to attachment.—Pelzer Mfg, Co.
v. Pitts & Hartzog, 76 S. C. 349, 57 S. E.

29.

The equitable interest of a firm in a

certificate of stock, securing the note of

a partner given as a contribution to the

partnership capital, is subject to an at-

tachment for a firm debt. Pelzer Mfg. Co.
v. Pitts & Hartzog, 76 S. C. 349, 57 S. E.
29.

But property in hands of receiver cannot
be attached.—Regcnstein v. Pearlstein, 30
S. C. 192, 8 S. E. 850.

And this true of money levied in execu-

tion upon fieri facias.—Money levied in ex-

ecution by the sheriff upon fieri facias and
in his hands is not subject to attachment.
Blair v. Cantey, 2 Spears (29 S. C. L.) 34.

Neither can alcoholic liquors kept con-

trary to law be attached.—Alcoholic liquors

kept contrary to the law cannot be attached,

since it would defeat the State's right of

forfeiture. Lanahan v. Bailey, 53 S. C.

489, 31 S. E. 332.

Nor can sheriff attach automobile of de-

fendant in county other than his own.
Whitworth v. Wing, 125 S. C. 146, 118 S.

E. 177.

And interest of nonresident partner in

firm's assets cannot be attached.— In an
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action against a partnership on a firm

debt, which is a joint debt in South Caro-
lina, it was held that the interest of a non-
resident partner in the firm assets could

not be attached under this section. Whit-
field v. Hovey, 30 S. C. 117, 8 S. E. 840.

But debt due defendant by another per-
son may be attached. McKelvey v. South
Carolina R. Co., 6 S. C. 446; Campbell v.

Home Ins. Co., 1 S. C. 158; LaVarre v.

International Paper Co., 37 F. (2d) 141.

And this is true of debts evidenced by
notes and bonds.—Williamson v. Eastern
Bldg., etc., Ass'n, 54 S. C. 582, 32 S. E.

765.

As well as by books of account.—Reily

v. Middleton, Dud. (23 S. C. L.) 21; Wad-
dle v. Cureton, 2 Spears (29 S. C. L.) 53.

Also true of money belonging to prisoner.

—For case holding that money taken from a

prisoner by the superintendent of the peni-

tentiary was subject to attachment, see

Palmetto State Bank v. English, 181 S. C.

69, 186 S. E. 638.

And of debt due by plaintiff to nonresi-

dent defendant.—Indebtedness due by the

plaintiff to a nonresident defendant is sub-
ject to an attachment in a suit by the

plaintiff on the same basis as an attachment
of such indebtedness by a third party.

La Varre v. International Paper Co., 37 F.

(2d) 141.

Proceeds of sale may be attached where
attachment set aside after sale.—Where an
attachment is set aside after sale, the pro-
ceeds of the sale may be attached for the
same debt, while in the sheriff's hands.
Roddey v. Erwin, 31 S. C. 36, 9 S. E. 729.

Property levied upon under execution
may also be attached under process against
same defendant.—Where goods have been
levied on by a sheriff under an execution
in his hands, and before they are sold a

writ of foreign attachment against the same
defendant is lodged in his office, he may
levy the attachment also on the goods.

Day v. Becher, 1 McMul. (26 S. C. L.)92.

Formerly claim for damages not subject

to attachment.—Under the former attach-

ment act a claim for damages was held not

to be the subject of attachment. Burill v.

Letson, 2 Spears (29 S. C. L.) 378.

§ 10-924. Attachment of real estate.

When real estate is attached a true and attested copy of the attachment,

together with a description of the real estate attached, shall be, by the officer

serving the same, delivered to the party whose real estate is attached or left

at his last and usual place of abode. And the officer making such service shall

also leave a true and attested copy of such attachment, together with a de-

scription of the real estate so attached, in the office in which by law a deed

of such estate is required to be recorded. If the party whose estate is attached

does not reside in this State then such copy shall be delivered to his tenant,

agent, or attorney if any be known, and, if no such agent, tenant or attorney

be known, then a copy of such warrant of attachment with the officer's re-

turn thereon lodged in the office in which by law a deed of such real estate

ought to be recorded shall be deemed sufficient service. The clerk or register

of the office wherein any such warrant of attachment is required to be lodged

shall receive the same and enter in a book kept for that purpose the names

of the parties, the date of the warrant of attachment, the sum demanded and

the officer's return thereon. Such attachment shall be a lien subject to all

prior liens and bind the real estate attached from the date of lodgment. All

attachments lodged upon the same day shall take rank together.

1942 Code § 532; 1932 Code § 532; Civ. P. '22 § 505; Civ. P. '12 § 284; Civ. P. *02 § 253;

1870 (14) § 255.

Writ of attachment need not be served

except in case of attachment of real prop-

erty.—Under this section the writ of at-

tachment need not be served except in case

of an attachment of real estate. Stephens

v. Ringling, 102 S. C. 333, 86 S. E. 683.

For case holding that lien acquired by
attachment on lands under this section not
divested by subsequent occupation of the

lands for homestead purposes, see Bone-
brake v. Morrow, 183 S. C. 170, 190 S. E.

506.
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§ 10-925. How attachment executed on property incapable of manual delivery.

The execution of the attachment upon any rights or shares or any debts

or other property incapable of manual delivery to the sheriff or constable

shall be made by leaving a certified copy of the warrant of attachment with

the president or other head of the association or corporation or the secretary,

cashier or managing agent thereof or with the debtor or individual holding

such property, with a notice showing the property levied on.

1942 Code § 538; 1932 Code § 538; Civ. P. '22 § 511; Civ. P. '12 § 290; Civ. P. '02 § 257;
1870 (14) § 259.

Section applies to any property incapable tice" shall be served at instant of delivery
of manual delivery.—The provisions of this of warrant, but service of attachment and
section are broad enough by a liberal con- notice showing property levied on within
struction to cover the execution of an at- two days thereafter was sufficient. Prcvost
tachment on any property incapable of v. Post, 172 S. C. 228, 173 S. E. 628.

manual delivery to the sheriff, by leaving And failure to serve affidavit and warrant
with the individual holding such porperty does not vitiate attachment.—An attach-

a certified copy of the warrant with a notice ment, made under this section and § 10-923,

showing the property levied upon; and the cannot be set aside merely because the
section may be well construed to embrace affidavit and warrant were not served upon
such a bulky and unmanageable thing as the defendant. Grollman v. Lipsitz, 43 S.

a freight car. Seibels v. Northern Central C. 329, 21 S. E. 272.

R. Co., 80 S. C. 133, 61 S. E. 435. Cited in Miller & Barnhardt v. Gulf, etc.,

And section does not require that "no- Ins. Co., 132 S. C. 78, 129 S. E. 131.

§ 10-926. Certificate of defendant's interest to be furnished.

Whenever the sheriff or constable shall with a warrant of attachment or

execution against the defendant apply to such officer, debtor or individual for

the purpose of attaching or levying upon such property such officer, debtor or

individual shall furnish him with a certificate, under his hand, designating the

number of rights or shares of the defendant in the stock of such association

or corporation, with any dividend or encumbrance thereon, or the amount and

description of the property held by such association, corporation or individual

for the benefit of or debt owing to the defendant. If such officer, debtor or

individual refuses to do so he may be required by the court or judge to attend

before him and be examined on oath concerning the same, and obedience to

such order may be enforced by attachment.

1942 Code § 539; 1932 Code § 539; Civ. P. '22 § 512; Civ. P. '12 § 291; Civ. P. '02 § 258;

1870 (14) § 260.

Cited in Pelzer Mg. Co. v. Pitts & Hart-
zog, 76 S. C. 349, 57 S. E. 29.

§ 10-927. Duties of officer in case of seizure of property.

The sheriff or constable shall, immediately on making such seizure, with

the assistance of two disinterested freeholders, make a just and true inventory

of all the property so seized and of the books, vouchers and papers taken into

custody, stating therein the estimated value of the several articles of personal

property and enumerating such of them as are perishable. Such inventory,

after being signed by the sheriff or constable and appraisers, shall within ten

days after such seizure be returned to the officer who issued the warrant, and

the sheriff or constable shall, under the direction of such officer, collect, receive
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and take into his possession all debts, credits and effects of such debtor and

commence such suits and take such legal proceedings, either in his own name
or in the name of such debtor, as may be necessary for that purpose and prosecute

and discontinue the same at such times and on such terms as the court may direct.

The property so seized or the proceeds of such as shall have been sold and
debts collected shall be kept to answer any judgment which may be obtained

in such action.

1942 Code § 533; 1932 Code § 533; Civ. P. '22 § 506; Civ. P. '12 § 285; Civ. P. '02 § 254;
1870 (14) § 256.

Sheriff under this section acts as "Quasi ing. Nicholls v. Hill, 42 S. C. 28, 19 S. E.
Receiver."—The sheriff under this section 1017.

acts as a "quasi receiver" under the direc- And all defenses which existed against
tion of the officer who issued the warrant. defendant in attachment may be interposed.

Pelzer Mfg. Co. v. Pitts & Hartzog, 76 —In an action by a sheriff on a note seized

S. C. 349, 57 S. E. 29. under this section the note is subject to all

And action on note may be brought of the defenses which could be set up in an
while motion to vacate judgment pending. action by the defendant in the attachment
—An action may be brought by the sheriff suit. Nicholls v. Hill, 42 S. C. 28, 19 S.

on a note seized under this section while E. 1017.

a motion to vacate the judgment is pend-

§ 10-928. Sale of personal property likely to deteriorate or when expensive to

keep.

Whenever (1) any officer of this State shall have taken possession of any per-

sonal property under process of attachment and the defendant or other inter-

vening party claiming the same fails to replevy such property within sixty days
after such property has been attached or seized by such officer, (2) such prop-

erty remains in the hands of such officer and (3) either such property is of a

perishable nature, liable to deteriorate in value, or the keeping of the same is

attended with considerable expense as compared to the value of the property,

such property may be sold by such officer under the direction of the court after

giving not less than ten days' advertisement of the manner, time and place of

sale in three public places in the county, one of which shall be on the court-

house door. The court in its discretion may cause such additional notice or

manner of advertisement as in its judgment the circumstances demand. The
proceeds of any such sale after the payment of the legal expenses shall be

turned over to the clerk of court to await the judgment of court.

1942 Code § 534; 1932 Code § 534; Civ. P. '22 § 507; Civ. P. '12 § 286; Civ. P. '02 § 255;

1870 (14) §257: 1883 (18) 491; 1933 (38) 63, 445.

Court may order sale on refusal to va- sonal property. Southern Ry. Co. v. Shep-
cate attachment from which appeal taken.

—

pard, 42 S. C. 543, 20 S. E. 481.

Where a motion to vacate the attachment For additional related cases as to the

was made and refused, and appeal was attachment of car, see Seibels v. Northern

taken to the Suprme Court and a stay of Central R. Co., 80 S. C. 133, 61 S. E. 435;

proceedings asked for, it was held that the Shore & Bro. v. Baltimore & O. R. Co.,

court had a right to order the sale of per- 76 S. C. 472, 57 S. E. 526.

§ 10-929. Proceedings on claim of third person.

If the person in whose possession such property shall be attached shall

appear at the return of the writ and file his answer thereto and deny the

possession or control of any property belonging to the defendant or claim
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the money, lands, goods and chattels, debts and books of account as creditor

in possession, or in his own right or in the right of some third person, or if

any of the property be claimed by any other person than such defendant, then,

if the plaintiff be satisfied therewith, the party in possession shall be dismissed

and the plaintiff may pay the cost of his action. But if the plaintiff shall con-

test the return or the claim of such third person an issue shall be made up

under the direction of the judge to try the question, and the party that shall

prevail in the issue shall recover the costs of such proceeding of the opposite

party, and judgment shall be given accordingly. If the party in possession

or the third person claiming the property, as the case may be, resides in a

different county from that in which the action is brought and an issue be made
up between him and the plaintiff the action shall be tried in the county in

which the party in possession resides. In case the property is claimed by a

third person the plaintiff shall execute to such person the same undertaking

that he is now required to give under § 10-90S. Such undertaking shall be

executed within ten days after notice of such claim.

1942 Code 535; 1932 Code § 535; Civ. P. '22 § 508; Civ. P. '12 § 287; Civ. P. '02 § 255a;

1883 (18) 491.

Cross references.—As to claim of prop-
erty by third persons in claim and delivery

actions, see § 10-2515. As to when the

court may give relief in case of mistake,
see notes to §§ 10-609 and 10-1213. As to

enlarging time for proceeding in an action,

see note to § 10-1212.

Section applies only to attachments.

—

The provisions of this section apply only
to proceedings by attachment and not to

proceedings for the enforcement of an agri-

cultural lien or a landlord's lien for rent.

Southern Rv. Co. v. Sarratt. 58 S. C. 98,

36 S. E. 504.
'

When special property interest is claimed.

—The object of this section was not mere-
ly to allow an intervention by one in pos-
session of the property claiming absolute

ownership in his own right, but also by one
in possession claiming a right to such pos-
session, a special property interest being
affected by the attachment. Shore & Bro.
v. Baltimore & O. R. Co., 76 S. C. 472,

S7 S. E. 526.

Therefore, where a car loaded with in-

terstate freight belonging to a foreign rail-

road was shipped into this State, and here
attached, it was held that the railroad com-
pany in this State, in whose possession the

car was, could intervene under the author-

ity of this section. Shore & Bro. v. Balti-

more & O. R. Co., 76 S. C. 472, 57 S. E.

526.

And judge given broad discretionary

powers.—The clause, "an issue shall be

made up under the direction of the judge

to try the question," implies discretion in

the circuit judge, the liberal exercise of

which may be very important in view of

the infinite variety of relations the parties

may sustain to the property in controversy.

Pelzer Mfg. Co. v. Pitts & Hartzog, 76

S. C. 349, 57 S. E. 29.

Which include placing of burden of

proof.— It is within the discretion of the

court under the authority given by this

section to make plaintiffs take the position

of actors, thus placing upon them the bur-

den of proof. Pelzer Mfg. Co. v. Pitts &
Hartzog, 76 S. C. 349. 57 S. E. 29.

Third party claimant may not move to

vacate attachment.—This section does not

provide that a third person who claims the

attached property may move ;o vacate the

attachment, but simply provides a mode
by which such third person may retain or

regain possession of the said property un-

less the person attaching gives the under-

taking in the time prescribed by this sec-

tion. Ford v. Calhoun, 53 S. C. 106, 30

S. E. 830.

Under this section, assignee of defend-

ant's property, under deed of assignment,

must establish his right to the property

before he can move to discharge the at-

tachment under § 10-931. Bryce & Co. v.

Foot, 25 S. C. 467.

But failure to give notification of owner-

ship does not waive right to intervene.

—

The owner of property attached and sold

as the property of the defendant in an at-

tachment suit is not precluded from in-

tervening arM recovering from the plain-

tiff because of his failure to notify the
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sheriff and the plaintiff that he owned the

property. First Nat. Bank of Chillicothe

v. McSwain, 93 S. C. 30. 75 S. E. 1106.

Failure to give required undertaking
serves as admission of claim of third per-

son.— If the plaintiff should fail to give

the undertaking to the third party as pro-

vided for under this section within the speci-

fied time, he shall be held to have conceded
the rightfulness of the claim. Ex parte

Sales, 126 S. C. 155, 117 S. E. 350: Ford
v. Calhoun, 53 S. C. 106, 30 S. E. 830;

First Nat. Bank of Chillicothe v. McSwain,
93 S. C. 30, 75 S. E. 1106.

But failure to give bond within prescribed

time may be remedied in certain cases.

—

In the case of Chesterfield Grocery Co. v.

Birch & Donner (S. C), 101 S. E. 645, it

was said that where the failure to file the

bond, as provided for under this section,

within the prescribed time was due to mere
inadvertence and excusable neglect, and
where justice would be better subserved
by permitting the filing of the bond, the

court may give relief by extending the time

under the authority of §§ 10-609, 10-1212.

and 10-1213.

Cited in Davis v. Crozier & Co., 121 S.

C. 99, 113 S. E. 377.

§ 10-930. Discharge or return of property on defendant's appearance.

Whenever the defendant shall have appeared in such action he may apply

to the officer who issued the attachment or to the court for an order to dis-

charge the same, and, if the same be granted, all the proceeds of sales and

moneys collected by such officer and all property attached remaining in his

hands shall be delivered or paid by him to the defendant or his agent and

released from the attachment. And when there is more than one defendant

and the several property of either of the defendants has been seized by virtue

of the order of attachment any defendant whose several property has been

seized may apply to the officer who issued the attachment for relief under this

section.

1942 Code §543; 1932 Code §543; Civ. P. '22 §516; Civ. P. *12 §295; Civ. P. '02 §262;
1870 (14) §264.

Appearance of defendant provided for

by this section may be general or special.

—

Able v. Hall, 101 S. C. 24, 85 S. E. 165.

But must precede execution of bond un-

der §§ 10-931 and 10-932.— It is a necessary

inference that the appearance provided for

in this section must precede the giving of

the bond as provided for in §§ 10-931 and
10-932. Stephens v. Ringling, 102 S. C.

333, 86 S. E. 683.

And property attached may be released

by agreement of the parties without an

order of the court. Sullivan v. Williams,
43 S. C. 489, 21 S. E. 642.

For additional related case, see Green-
wood Gro. Co. v. Canadian, etc., Elevator

Co., 72 S. C. 450, 52 S. E. 191.

Cited in Cureton v. Dargan, 12 S. C. 122;

Bates, Reed, & Cooley v. Killian & Bros.,

17 S. C. 553; Skalowski v. Joe Fisher, Inc.,

152 S. C. 108, 149 S. E. 340; Breedin v. S.

& H. X-Ray Co., 173 S. C. 112, 174 S. E.

913; Cooke v. McCants, 214 S. C. 534, 53

S. E. (2d) 651 (1949).

§ 10-931. Undertaking on part of defendant.

Upon such application, the defendant shall deliver to the court or officer

an undertaking executed by at least two sureties who are residents and free-

holders or householders in the State, approved by such court or officer, to the

effect that such sureties will, on demand, pay to the plaintiff the amount of

judgment that may be recovered against the defendant in the action, not ex-

ceeding the sum specified in the undertaking which shall be at least double the

amount claimed by the plaintiff in his complaint. If it shall appear by affidavit

that the property attached be less than the amount claimed by the plaintiff

the court or officer issuing the attachment may order the same to be ap-
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praised and the amount of the undertaking shall then be double the amount
so appraised.

1942 Code § 544; 1932 Code § 544; Civ. P. '22 § 517; Civ. P. '12 § 296; Civ. P. '02 § 263;
1870 (14) § 265.

T. General Consideration.

II. Bond on Application to Discharge
Attachment.

III. Motion to Discharge Attachment.
IV. Discharge of Attachment.

I. GENERAL CONSIDERATION.
Purpose and intent of section.—There

can he no doubt but that the relief provided
for by this section and § 10-930 was in-

tended primarily to meet the cases where
the attachments are regular and vaild, yet
where it would be a hardship to the debtor
to be deprived of the use of his property
during the pendency of the action. Bates,
Reed & Cooley v. Killian & Bros., 17 S. C.

553.

Remedy hereunder respects the rights

and interests of both creditor and debtor,

and while it releases the property to the
use of the debtor, it gives the creditor a
security in the undertaking which it re-

quires to be equally as reliable as the lien

which it displaces. Bates, Reed & Cooley
v. Killian & Bros., 17 S. C. 553.

Proceeding under this section and § 10-

930 is prompt, by which the defendant may
at once release his property. Bates, Reed
& Cooley v. Killian & Bros., 17 S. C. 553.

But proceeding hereunder does not for-

feit right to impeach legality of attachment.

—When the purpose and intent of the pro-

ceeding under this section are considered,

there is no good reason why the adoption
of the proceeding provided for should for-

feit the right on the part of the defendant
to impeach the legality of the attachment
afterwards. Bates, Reed & Cooley v. Kil-

lian & Bros., 17 S. C. 553.

Nor does acceptance of service and ap-

pearance waive irregularities in attach-

of statute will be read into bond. Kimhrell
v. Heffner, 163 S. C. 35, 161 S. E. 175.

And conditions of bond not altered by
agreement of parties.—Agreement of at-

torneys of parties fixing "value of attached
automobile could not alter express con-

ditions of attachment bond. Kimbrell v.

Heffner, 163 S. C. 35. 161 S. E. 175.

Appearance must precede execution of

bond.—This section contemplates the ap-

pearance, as provided for by § 10-930, be-

fore the execution of the bond provided for

by this section. Stephens v. Ringling, 102

S. C. 333. 86 S. E. 683.

But execution of bond does not consti-

tute appearance.—The execution of the un-

dertaking as provided for by this section

does not constitute an act of appearance as

contemplated by § 10-930. Stephens v.

Ringling, 102 S. C. 333, 86 S. E. 683.

Extent of liability on bond.—Where at-

tachment bond is conditioned to satisfy

any judgment recovered against defend-

ant, judgment recovered fixes amount re-

coverable under bond, although exceeding

value of property, up to amount of penalty.

Kimbrell v. Heffner, 163 S. C. 35, 161 S. E.

175.

Invalid statutory bond may be sued

upon as common law bond.—In the case

of Sullivan v. Williams, 43 S. C. 489, 21

S. E. 642, it was held that a bond given for

the release of attached property, while it

did not possess the necessary requisites for

a statutory bond such as provided for by

this section, might be sued upon as a com-

mon law bond.

Bankruptcy of defendant does not release

sureties on bond.—The subsequent bank-

ment.—The acceptance of service of sum- ruptcy of the defendant after the giving

mons and complaint and appearance by
the defendant does not waive irregularities

in the procurement of the attachment or

destroy his right, under this section, to

move to vacate and discharge the attach-

ment of his property on account of such

irregularities. Lester v. Fox Film Corp.,

114 S. C. 414, 103 S. E. 775.

Cited in Breedin v. S. & H. X-Ray Co.,

173 S. C. 112, 174 S. E. 913.

II. BOND ON APPLICATION TO
DISCHARGE ATTACHMENT.

Attachment bond must be couched in

language of statute, and, if it is not, terms

of the undertaking as required by this sec-

tion does not release the sureties on such

undertaking. Straus v. Fidelity & Deposit

Co., 143 S. C. 422, 141 S. E. 683.

And giving of bond does not waive right

to move to vacate attachment.—The giving

of such a bond as provided for by this sec-

tion does not amount to waiver of the right

to move to vacate the attachment. Bates,

Reed & Cooley v. Killian & Bros., 17 S. C.

553; Able v. Hall, 101 S. C. 24, 85 S. E. 165;

Skalowski v. Joe Fisher, Inc., 152 S. C.

108, 149 S. E. 340; Kennedy v. Dunbar, 46

S. C. 517, 24 S. E. 383.
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III. MOTION TO DISCHARGE
ATTACHMENT.

Language of section broad and compre-
hensive.—The language of this section is

broad and comprehensive, and includes ex-

pressly all cases. Eates, Reed & Cooley
v. Killian & Bros., 17 S. C. 553; Skalowski
v. Joe Fisher, Inc., 152 S. C. 108, 149 S. E.

340.

And includes motions to discharge at-

tachment on grounds of irregularity or in-

validity.—The clause "and in all cases the

defendant may move to discharge the at-

tachment as in the case of other provisional

remedies," includes, beyond doubt, the mo-
tion to discharge an attachment on the

grounds of invalidity or irregularity, and
refers to the general rules for the rules

governing such an application. Cureton
v. Dargan, 12 S. C. 122; Darby & Co. v.

Shannon, 19 S. C. 526; Kerchner & Calder

Bros. v. McCormac, 25 S. C. 461; Claussen

v. Fultz, 13 S. C. 476; Brown v. Morris, 10

S. C. 467; Smith & Melton v. Walker, 6

S. C. 169.

And judge should indicate what affidavits

considered on motion to vacate attachment.

—Where defendants moved on affidavits to

vacate the attachment, and plaintiffs offered

affidavits in reply, the judge should indicate

what affidavits were considered by him,

the weight to be given the affidavits be-

ing determined by the circuit court. Groll-

man v. Lipsitz, 43 S. C. 329, 21 S. E. 272.

But such motions available only to parties

to proceeding.—The provision under this

section providing for motions to discharge

an attachment on account of irregularities

applies only to those who are parties to

the proceeding. Copeland v. Piedmont,

etc., Ins. Co., 17 S. C. 116: Kincaid v.

Neall, 3 McC. (14 S. C. L.) 201.

It, however, was said in a concurring

opinion by Justice Cothran in the case of

Eaves v. Sales, 126 S. C. 155, 117 S. E.

350, that where a person by petition, es-

tablishes a right to the property attached,

and shows that such property does not be-

long to the defendant in attachment, then

such claimant should be given relief in the

attachment proceeding proper, and should

not be made to resort to an action of claim

and delivery for the recovery of the prop-

erty.

And subsequent attachment creditor not

such a party.—The privilege to move for

a discharge of the attachment as given by

this section is not so extended as to allow

a subsequent attachment creditor to move

to vacate the prior attachment on the

grounds that it was irregularly issued.

Darby & Co. v. Shannon, 19 S. C. 526.

But he may make such motion when
prior attachment founded on fraud.—But a
subsequent attaching creditor may move
to vacate a prior attachment when such
prior attachment is founded on fraud, or

what amounts to fraud. Darby & Co. v.

Shannon, 19 S. C. 526.

Nor is assignee under deed of assign-

ment party to proceeding.—The assignee
under a deed of assignment cannot by mo-
tion before judgment vacate an attachment
levied upon the assigned property after

the recording of the assignment, he being
no party to the action. Copeland v. Pied-

mont, etc., Ins. Co., 17 S. C. 116; Sheldon
v. Blauvelt, 29 S. C. 453, 7 S. E. 593; Bryce
& Co. v. Foot, 25 S. C. 467.

Nor may third party move for discharge
of attachment on grounds of ownership of

the land.—A third party has no right to

intervene and move to set aside an attach-

ment upon the ground that the attached
lands belong to him and not the defendant.

Title to land cannot be so summarily tried.

Metts v. Piedmont, etc., Ins. Co., 17 S. C.

120; Central Railroad & Banking Co. v.

Georgia Constr., etc., Co., 32 S. C. 319, 11

And regularity of another attachment on
same property cannot be questioned by at-

taching creditor.—A creditor attaching his

debtor's property but not claiming it except

under the attachment cannot question the

regularity of another attachment against

the said property. Ex parte Perry Stove

Co., 43 S. C. 176, 20 S. E. 980.

Pendency of another action for same
cause sufficient to vacate.—Ferst v. Powers,

58 S. C. 398, 36 S. E. 744.

And sufficient grounds for motion to

vacate to be shown in notice therefor.

—

Notice that a motion will be made to va-

cate an attachment levied on the interest

of a nonresident partner, on the affidavits

and papers served therewith, sufficiently

shows the grounds on which the motion

will be made, where the affidavits and papers

show that the attachment defendant was

sued on a partnership debt with his co-

partner, that he owned no property in the

State except his interest in the partnership

effects, and that this interest had been at-

tached. Whitfield v. Hovey, 30 S. C. 117,

8 S. E. 840.

Although notice need not state express

"ground" on which motion will be made.

—

The notice need not expressly state that

the motion will be made "on the ground"
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that the interest of a nonresident copartner IV. DISCHARGE OF ATTACHMENT,
in the partnership effects is not attachable. t->- t. c . 1

Whitfield v. Hovey, 30 S. C. 117, 8 S. E. at

D '

h
Scha

.

rge °f
A
attachment^ be granted

g_)0
a* chambers.—A circuit judge on motion

' ... .
uP°n notice may discharge an attachment

But motion, without notice, to vacate at- at chambers. Cureton v. Dargan 12 S C
tachment after impaneling of jury denied. U2; Bray Clothing Co. v. Shealy, 53 s! C—A motion, without notice, to vacate an 12 30 S E 67

attachment made after the jury are im- And in so do
"

ing judge may dedde wheth.

paneled and sworn and the pleadings read er or not p iaintiff has cause of action . Wil-
should be refused. Savings Bank of Fort Hamson v. Eastern Bldg., etc., Ass'n, 54
Mill v. Sprunt & Son, 86 S. C. 8, 67 S. E. S C 582 32 S E 765
955. The foregoing conclusion was based But he ca"nnot 'decide questions of fact
on a construction of § 10-2059, dealing with determining merits of case. Williamson
motions to vacate and modify injunctions. v _ Eastern Bldg etc Ass'n 54 S C 58?
Waiver of irregularities in attachment.— 32 S. E. 765; Moore v. Rountree, 57 S. C.

Where the defendants without any reserva- 75, 35 S. E. 386.

tion of the right to move to dissolve exe- Refusal to discharge attachment res ad-
cuted the required bond, secured a release judicata to party making motion.—The re-
of the property on the day after it was at- fusal to discharge the attachment is res
tached, and then moved to dissolve the at- adjudicata as to the party making the mo-
tachment a week later, the defendants tion for such discharge, and he cannot
waived any irregularities in the attachment. afterwards raise the question again in a

Cooke v. McCants, 214 S. C. 534, 53 S. E. formal suit. Darby & Co. v. Shannon, 19

(2d) 651 (1949). S. C. 526.

§ 10-932. Same ; when property of one of several defendants attached.

When there is more than one defendant and the several property of any
defendant has been seized by virtue of the order of attachment the defendant

whose several property has been seized may deliver to the court or officer an

undertaking, in accordance with the provisions of § 10-931, to the effect that

he will, on demand, pay to the plaintiff the amount of judgment that may be

recovered against such defendant. And all the provisions of § 10-931 appli-

cable to such undertaking shall be applicable thereto.

1942 Code §544; 1932 Code §544; Civ. P. '22 §517; Civ. P. '12 §296; Civ. P. '02 §263;
1870 (14) §265.

§ 10-932.1. Motion by owner to discharge attachment.

In all cases the defendant or any person who establishes a right to the

property attached may move to discharge the attachment, as in the case

of other provisional remedies.

1942 Code §544; 1932 Code §544; Civ. P. '22 §517; Civ. P. '12 §296; Civ. P. '02 §263;
1870 (14) §265.

§10-933. How judgment satisfied.

In case judgment be entered for the plaintiff in any such action the sheriff

or constable shall satisfy the same out of the property attached by him, if it

shall be sufficient for that purpose

:

(1) By paying over to such plaintiff the proceeds of all sales of perishable

property and of any vessel or share or interest in any vessel sold by him or

of any debts or credits collected by him, or so much as shall be necessary to

satisfy such judgment;

(2) If any balance remain due and an execution shall have been issued

on such judgment he shall proceed to sell, under such execution, so much of
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the attached property, real or personal except as provided in item (4) four

of this section, as may be necessary to satisfy the balance, if enough for that

purpose shall remain in his hands; and in case of the sale of any rights or

shares in the stock of a corporation or association the sheriff or constable shall

execute to the purchaser a certificate of sale thereof, and the purchaser shall

thereupon have all the rights and privileges in respect thereto which were

had by the defendant

;

(3) If any of the attached property belonging to the defendant shall have

passed out of the hands of the sheriff or constable without having been sold or

converted into money the sheriff or constable shall repossess himself of the

same and for that purpose shall have all the authority which he had to seize

the same under the attachment ; and any person who shall wilfully conceal or

withhold such property from the sheriff or constable shall be liable to double

damages at the suit of the party injured ; and

(4) Until the judgment against the defendant shall be paid the sheriff

or constable may proceed to collect the notes and other evidences of debt and

the debts that may have been seized or attached under the warrant of attach-

ment and to prosecute any bond he may have taken in the course of such pro-

ceedings and apply the proceeds thereof to the payment of the judgment.

1942 Code § 540; 1932 Code § 540; Civ. P. '22 § 513; Civ. P. '12 § 292; Civ. P. '02 § 259;

1870 (14) § 261; 1935 (39) 151.

Foreign attachment, without appearance would have any effect beyond the property

of defendant, proceeding in rem only.— If attached and so subjected to a lien. Stan-

the attachment is a foreign attachment, it ley v. Stanley, 35 S. C. 94, 14 S. E. 675.

is only a proceeding in rem, unless the de- Cited in Ex parte Sales, 126 S. C. 155,

fendant appear; and if he fail to appear, 117 S. E. 350; Richardson v. Wallace, 39

the court cannot render a judgment that S. C. 216, 17 S. E. 725.

§ 10-934. Proceedings when judgment unsatisfied after six months.

At the expiration of six months from the docketing of the judgment or

forthwith upon the docketing of the judgment in cases in which an auto-

mobile has been attached under § 45-551, the court may, upon the petition of

the plaintiff accompanied by an affidavit setting forth fully all the proceedings

which have been had by the sheriff or constable since the service of the at-

tachment, the property attached and the disposition thereof and also the affi-

davit of the sheriff or constable that he has used diligence and endeavored to

collect the evidences of debt in his hands so attached and that there remains

uncollected of the same any part or portion thereof, order the sheriff or con-

stable to sell the same upon such terms and in such manner as shall be deemed

proper. Notice of such application shall be given to the defendant or his

attorney, if the defendant shall have appeared in the action. In case the

summons has not been personally served on the defendant the court shall

make such rule or order as to the service of notice and the time of service as

shall be deemed just.

1942 Code § 540; 1932 Code § 540; Civ. P. '22 § 513; Civ. P. '12 § 292; Civ. P. '02 § 259;

1870 (14) § 261; 1935 (39) 151.
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§ 10-935. Disposition of residue when judgment paid.

When the judgment and all costs of the proceedings shall have been paid

the sheriff or constable, upon reasonable demand, shall deliver over to the

defendant the residue of the attached property or the proceeds thereof.

1942 Code § 540; 1932 Code § 540; Civ. P. '22 § 513; Civ. P. "12 § 292; Civ. P. '02 § 259;

1870 (14) § 261; 1935 (39) 151.

§ 10-936. Collections by plaintiff instead of sheriff.

The actions herein authorized to be brought by the sheriff or constable may
be prosecuted by the plaintiff or under his direction, upon the delivery by him
to the sheriff or constable of an undertaking executed by two sufficient sure-

ties, to the effect that the plaintiff will indemnify the sheriff or constable from

all damages, costs and expenses on account thereof not exceeding two hundred

and fifty dollars in any one action. Such sureties shall, in all cases when re-

quired by the sheriff or constable, justify by making an affidavit that each

is a householder and worth double the amount of the penalty of the bond,

over and above all demands and liabilities.

1942 Code § 541; 1932 Code § 541; Civ. P. '22 § 514; Civ. P. '12 § 293; Civ. P. *02 § 260;

1870 (14) § 262.

"Undertaking" and "bond" used synony- are used synonymously. Grollman v. Lip-
mously.—In this section and § 10-937, and sitz, 43 S. C. 329, 21 S. E. 272.

also in other sections of the Code, the Cited in Pelzer Mfg. Co. v. Pitts &
word "undertaking" and the word "bond" Hartzog, 76 S. C. 349, 57 S. E. 29.

§ 10-937. How property attached disposed of on judgment for defendant.

If the foreign corporation or absent, absconding or concealed defendant

recover judgment against the plaintiff in any such action any bond taken by

the sheriff or constable, except such as are mentioned in § 10-936, all the

proceeds of sales and moneys collected by him and all the property attached

remaining in his hands shall be delivered by him to the defendant or his agent,

on request, and the warrant shall be discharged and the property released

therefrom.

1942 Code § 542; 1932 Code § 542; Civ. P. '22 § 515; Civ. P. '12 § 294; Civ. P. '02 § 261;

1870 (14) § 263.

§ 10-938. When sheriff to return attachment, with his proceedings thereon.

When the warrant shall be fully executed or discharged the sheriff or con-

stable shall return the same, with his proceedings thereon, to the court in

which the action was brought.

1942 Code § 545; 1932 Code § 545; Civ. P. '22 § 518; Civ. P. '12 § 297; Civ. P. '02 § 264;

1870 (14) § 266.

Article 3.

Attachments in Actions for Purchase Money.

§10-951. Authorization and issue.

In an action arising for the recovery of purchase money which is past due

for any real or personal property, the plaintiff, at the time of the issuing of
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the summons or any time afterwards, may cause the property of the defendant

for which the purchase money is payable to be attached in the manner herein-

after prescribed as a security for the satisfaction of such judgment as the

plaintiff may recover. For the purposes of this section an action shall be

deemed commenced when the summons is issued. The warrant of attachment

must be obtained from a judge, clerk of the court or magistrate in which or

before whom the action is brought, or from a circuit judge. The warrant of

attachment may be issued whenever it shall appear by affidavit that a cause

of action exists against such defendant, specifying the amount of the claims

and the grounds thereof, that the same is due and that the action is brought

for the purchase money of real estate or personal property which has been sold

to the defendant and which he has refused or failed to pay. The plaintiff at

the time of procuring such warrant of attachment shall file the affidavit upon which

the same is granted in the office of the clerk of court of common pleas or with

the magistrate in which or before whom the action is to be tried.

1942 Code §546; 1932 Code §546; Civ. P. '22 §519; Civ. P. §298; 1904 (241 452.

Cross references.—As to cases in which
attachment may be issued, see note to

§ 10-905. As to the property to be at-

tached, see notes to §§ 10-923 and 10-924.

As to attachment when debt is not due,
see note to § 10-903.

Intent of section.—This section author-
izes the plaintiff, in an action arising for

the recovery of the purchase money which
is past due, to cause the property for which
the purchase money is payable to be at-

tached. It does not limit such right to

the nominal grantor or vendor, but was
evidently intended to protect the one who
was the actual owner of the property, or

to whom the purchase money is due. Ross
v. Eddins, 187 S. C. 29, 196 S. E. 375.

The terms of this section are plain and
mandatory.—Hambright & Co. v. Team
Co.. 124 S. C. 500, 117 S. E. 717.

Requisites for invoking section.—This
section was intended to aid and facilitate

any one to whom is due the purchase

money for the real estate involved, in the

collection of the purchase money due and
unpaid, the requisites being that the money
sought to be recovered is purchase money,
and that it is due to the party seeking the

writ of attachment—that such party had

such ownership therein as permitted him
to extend credit for the payment of the

purchase money, or any balance thereof it

being immaterial whether the action for the

recovery of the purchase money be legal

or equitable. Ross v. Eddins, 187 S. C.

29, 196 S. E. 375.

Purchase money attachment proceeding

is addition to old attachment law.—The
purchase money attachment proceeding is

[ISC Code]—50 785

an addition to the old attachment law and
the method of procedure is the same. Max-
well v. Greene, 171 S. C. 253, 172 S. E. 146.

And right to attach depends on whether

or not action is for recovery of purchase

money.—The right to attach property un-

der this section depends upon whether or

not the action is for the recovery of the

purchase money of the said property so

attached. Twin Citv Motor Co. v. Fallaw,

173 S. C. 353. 175 S. E. 809.

Warrant of attachment set aside for fail-

ure to file affidavit at time of issuance.—

The affidavit must be filed at the time of

the issuance of the warrant, and for fail-

ure to do so the warrant may be set aside.

Hambright & Co. v. Team Co., 124 S. C.

500, 117 S. E. 717.

And lien does not exist under this sec-

tion until judgment obtained, execution is-

sued, and levy made. Maxwell v. Greene,

171 S. C. 253, 172 S. E. 146; Ross v. Ed-

dins, 187 S. C. 29. 196 S. E. 375.

Section applicable where property ex-

changed.—Where the buyer of a black

mule, who had given a note providing that

title should remain in the seller until the

price was paid, exchanged the said mule

with the seller for a roan mule, paying the

difference in the price in cash, and agree-

ing to execute another similar note for the

balance, which he failed to do, the debt

due was for the purchase price of the roan

mule; and in an action for the amount so

due such mule could be attached and sold

to satisfy the judgment. Hartzog-Hagood

Live Stock & Vehicle Co. v. Wilson, 97

S. C. 475, 81 S. E. 180.
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But section inapplicable where holder of In Maxwell v. Greene, 171 S. C. 253, 172
purchase money mortgage invested by law S. E. 146, the court held that attachment
upon default thereof with title to property for unpaid portion of purchase money did
mortgaged.—Where a holder of a purchase not lie on furniture belonging to estate

money chattel mortgage, which was past and in hands of executrix,

due, sought to attach the property covered Sureties not discharged by payment of

by the mortgage under this section, it was proceeds of sale of released property if less

held that the holder cculd not attach some- than judgment.—Sureties in claim and de-

thing to which he already had title, since livery bond could not discharge their lia-

by South Carolina law the title was vested bility thereunder by payment of proceeds
in the holder upon default, and this sec- derived from their own sale of property
tion did not apply. John Deere Plow Co. released, where less than judgment against

v. Jennings, 203 S. C. 426, 27 S. E. (2d) principal. Plumley v. Stewart, 165 S. C.

571. 316, 163 S. E. 777.

And property in hands of executor or Cited in Cheraw Motor Sales Co. v.

administrator not subject to attachment.

—

Rainwater, 125 S. C. 509, 119 S. E. 237.

§10-952. Undertaking ; direction.

Before issuing the warrant of attachment the judge, clerk or magistrate

shall require a written undertaking on the part of the plaintiff with sufficient

surety to the effect that if the plaintiff shall fail to prove that the action is

brought to recover the purchase money for the property which is about to be

attached or if the defendant recovers judgment or the attachment be set aside

by the order of the court the plaintiff will pay all costs that may be awarded

to the defendant and all damages which he may sustain by reason of the

attachment, not exceeding the sum specified in the undertaking, which shall

be at least two hundred and fifty dollars, except in case of a warrant issued

by a magistrate when it shall be at least twenty-five dollars. The warrants

shall be directed to any sheriff or constable of any county in which the prop-

erty of such defendant may be, shall plainly describe the property and shall

require such officer to attach and safely keep such property of the defendant

or so much thereof as may be sufficient to satisfy plaintiff's demand, together

with costs and expenses.

1942 Code § 547; 1932 Code § 547; Civ. P. '22 § 520; Civ. P. '12 § 299; 1904 (24) 452.

Cross reference.—As to undertaking of Cited in Canty v. McClary-Broadway
plaintiff as security on obtaining attach- Co., 95 S. C. 29, 78 S. E. 614.

ment, see note to § 10-908.

§10-953. How attachment made.

The sheriff or constable to whom such warrant is directed and delivered

shall immediately attach the real estate or personal property of the de-

fendant which is described in the warrant and hold the same until further

order of the court. When real estate is attached a true and attested copy of

such warrant shall be, by the officer serving it, delivered to the defendant or

left at his last or usual place of residence, and the officer making such service

shall also leave a true and attested copy of such warrant of attachment in

the office in which, by law, a deed of such estate is required to be recorded.

If the party whose estate is attached does not reside in this State then such

copy shall be delivered to his tenant, agent or attorney, if any be known, and

if no such agent, tenant or attorney be known then a copy of such warrant of

attachment, with the officer's return thereon, lodged in the office in which, by
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law, a deed of such real estate ought to be recorded, shall be deemed sufficient

service. The clerk or register of the office wherein the warrant of attachment
is required to be lodged shall receive the same and enter in a book kept for that

purpose the names of the parties, the date of the warrant of attachment, the

sum demanded and the officer's return thereon.

1942 Code § 548; 1932 Code § 548; Civ. P. '22 § 521; Civ. P. '12 § 300; 1904 (24) 452.

§ 10-954. Lien of such attachment.

The attachment shall be a lien subject to all prior liens and bind the real

estate attached from the date of lodgment. It shall be a lien upon the personal

property attached from the date of the levy thereon.

1942 Code § 548; 1932 Code § 548; Civ. P. '22 § 521; Civ. P. '12 § 300; 1904 (24) 452.

§ 10-955. Appraisement.

Further proceedings on the part of the sheriff or constable in reference to

the appraisement of the personal property attached or the sale of such personal

property as may be perishable shall be the same as required by §§ 10-927 and
10-928. Further proceedings in reference to the disposition of the bond given

by the plaintiff in case of judgment for defendant, the discharge of the attach-

ment and return of property or its proceeds to defendant and the undertaking

on the defendant's part shall be the same as required by §§ 10-931 and 10-932.

1942 Code § 549; 1932 Code § 549; Civ. P. '22 § 522; Civ. P. '12 § 301: 1904 (24) 452.

§ 10-956. Verdict or decision to state whether for purchase money; order of

sale.

In all actions tried by a jury when the plaintiff claims that the action is

brought for the recovery of the purchase money for the property attached if

the jury find for the plaintiff they shall also state in their verdict whether or

not the amount found is for the purchase money of the property attached.

And in all cases tried by a judge, he shall, if he decides in favor of the plaintiff,

certify whether or not the debt so found by him is for the purchase money
of the property seized under the warrant of attachment. In such cases the

judge shall direct that the attached property shall be sold by the sheriff or

constable and the proceeds arising from such sale be applied in payment of

the plaintiff's debt and costs and the surplus, if any, paid over to the defend-

ant.

1942 Code § 550; 1932 Code § 550; Civ. P. '22 § 523; Civ. P. '12 § 302; 1904 (24) 452.
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CHAPTER 11.

Compromise.

Sec. Sec.

10-1001. Offer of compromise by defend- 10-1003. Defendant may offer to liquidate

ant. damages.
10-1002. Offer by plaintiff in case of 10-1004. Effect of refusal of such offer.

counterclaim. 10-1005. Settlements by guardians ad litem.

§ 10-1001. Offer of compromise by defendant.

The defendant may at any time before the trial or verdict serve upon the

plaintiff an offer in writing to allow judgment to be taken against him for

the sum or property or to the effect therein specified with costs. If the plaintiff

accept the offer and give notice thereof in writing within ten days he may file

the summons, complaint and offer with an affidavit of notice of acceptance

and the court shall direct judgment to be entered thereon accordingly. If the

notice of acceptance be not given the offer is to be deemed withdrawn and

cannot be given in evidence, and if the plaintiff fail to obtain a more favorable

judgment he cannot recover costs but must pay the defendant's costs from the

time of the offer.

1942 Code § 665; 1932 Code § 665; Civ. P. '22 § 686; Civ. P. '12 § 424; Civ. P. '02 § 386;

1870 (14) § 402; 1873 (15) 502, § 21.

Refusal of offer precludes consideration sidered on motion for nonsuit. Hunt v.

thereof on motion for nonsuit.—An offer Atlantic Coast Lumber Corp., 101 S. C.

by defendant to allow judgment for the 64, 85 S. E. 229.

plaintiff is, under this section, deemed with- Applied in Wilson v. Wilson, 153 S. C.

drawn when refused, and cannot be con- 472, 150 S. E. 897.

§ 10-1002. Offer by plaintiff in case of counterclaim.

In case the defendant shall set up in his answer a counterclaim to an amount
greater than the plaintiffs claim or sufficient to reduce the plaintiff's recovery

below fifty dollars then the plaintiff may serve upon the defendant an offer

in writing to allow judgment to be taken against him for the amount speci-

fied or to allow the counterclaim to the amount specified with costs. If the

defendant accept the offer and give notice thereof in writing within ten days

he may enter judgment as above for the amount specified, if the offer entitled

him to judgment, or the amount specified in the offer shall be allowed him

in the trial of the action. If the notice of acceptance be not given the offer

is to be deemed withdrawn and cannot be given in evidence, and if the de-

fendant fails to recover a more favorable judgment or to establish his counter-

claim for a greater amount than is specified in the offer he cannot recover

costs but must pay the plaintiff's costs from the time of the offer.

1942 Code § 665; 1932 Code § 665; Civ. P. '22 § 686; Civ. P. '12 § 424; Civ. P. '02 § 386;

1870 (14) § 402; 1873 (15) 502, § 21.

§ 10-1003. Defendant may offer to liquidate damages.

In an action arising on contract the defendant may, with his answer, serve

upon the plaintiff an offer in writing that, if he fail in his defense, the damages
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be assessed at a specified sum. If the plaintiff signify his acceptance thereof

in writing before trial and on the trial have a verdict the damages shall be

assessed accordingly.

1942 Code § 666; 1932 Code § 666; Civ. P. '22 § 687; Civ. P. '12 § 425; Civ. P. '02 § 387;
1870 (14) § 403.

§ 10-1004. Effect of refusal of such offer.

If the plaintiff do not accept the offer he shall prove his damages as if

the offer had not been made and shall not be permitted to give it in evidence.

And if the damages assessed in his favor shall not exceed the sum mentioned
in the offer the defendant shall recover his costs incurred in consequence of

any necessary preparation or defense in respect to the question of damages.

1942 Code § 667; 1932 Code § 667; Civ. P. '22 § 688; Civ. P. '12 § 426; Civ. P. '02 § 388;
1870 (14) § 404. .

§ 10-1005. Settlements by guardians ad litem.

Any guardian ad litem who may institute any action in any of the courts

of this State for the recovery of damages to the person or property of any
minor or other person laboring under a disability to sue for himself may
effect a settlement of such action provided the settlement be approved by the

resident or presiding judge of the circuit in which is comprised the county in

which the action is brought or by the judge of the county court in which the action

is instituted. When any such guardian ad litem receives an offer of settle-

ment which he deems acceptable and advantageous to the minor or other

person whom he represents he shall present the court with a copy of the

pleadings and accompany the same with a verified petition stating the reasons

why, in his opinion, the settlement should be made. The court in which

"any such petition and pleadings are filed shall thereupon give consideration

to the entire matter and authorize the guardian ad litem to consummate the

settlement only when in the discretion of the court such settlement is proper

and to the best interest of the minor or other person laboring under the

disability. Such settlements and proceedings may be heard and disposed of

by the judges of the circuit and county courts either in open court or at

chambers.

1942 Code § 409-3; 1937 (40) 128.

Cited in Bridges v. Joanna Cotton Mill,

214 S. C. 319, 52 S. E. (2d) 406 (1949).
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CHAPTER 12.

Issues and Modes of Trial.

Sec.

10-1051. The different kinds of issues.

10-1052. Issue of law.

10-1053. Issue of fact.

10-1054. When issues of both law and fact.

10-1055. Trial denned.

Sec
10-1056. How issues of law and fact tried.

10-1057. Issues out of chancery.
10-1058. Issues triable by court.

10-1059. Feigned issues not allowed.

§ 10-1051. The different kinds of issues.

Issues arise upon the pleadings when a fact or conclusion of law is main-

tained by the one party and controverted by the other. They are of two
kinds : (1) of law and (2) of fact.

1942 Code § 588; 1932 Code § 588; Civ. P. '22 § 528; Civ. P. '12 §'307; Civ. P. '02

§ 269; 1870 (14) § 271.

Allegation as to title of real property
raises issue.—An issue arises on the plead-

ings, under this section, when the question

of title is raised in an action for the re-

covery of real property. Walsh v. Evans,
112 S. C. 131, 99 S. E. 546.

Action to establish boundary line and to

enjoin trespasses was not solely in equity,

and hence case was properly docketed on
calendar of court of common pleas, where
pleadings clearly raised issue of title as to

lands lying within disputed boundary lines.

Cooper River Timber Co. v. Cone, 181 S.

C. 288, 187 S. E. 341.

§ 10-1052. Issue of law.

An issue of law arises upon a demurrer to the complaint, answer or reply, or

to some part thereof.

1942 Code § 589; 1932 Code § 589; Civ. P. '22 § 529; Civ. P. '12 § 308; Civ. P. '02

§ 270; 1870 (14) § 272.

An answer may be considered as a de- the constitutionality of an act requiring a

murrer raising an issue of law when the an- disputed assessment to be made. Charlotte,

swer controverts no material allegation of Columbia & Augusta R. Co. v. Gibbes, 23

fact in the complaint but only questions S. C. 370.

§ 10-1053. Issue of fact.

An issue of fact arises

:

(1) Upon a material allegation in the complaint controverted by the an-

swer ;

(2) Upon new matter in the answer controverted by the reply ; or

(3) Upon new matter in the reply unless an issue of law is joined there-

on.

1942 Code § 590; 1932 Code § 590; Civ. P. '22 § 530; Civ. P. '12 § 309; Civ. P. '02

§ 271; 1870 (14) § 273.

Allegation as to title of real property covery of real property by the allegation

raises issue.—An issue of fact is raised, of title by one party. Walsh v. Evans,
under this section, in an action for the re- 112 S. C. 131, 99 S. E. 546.

§ 10-1054. When issues of both law and fact.

Issues both of law and of fact may arise upon different parts of the pleadings

in the same action.

1942 Code § 591; 1932 Code § 591; Civ. P. '22 § 531; Civ. P. '12 § 310; Civ. P. '02

§ 272; 1870 (14) § 274; 1873 (15) 498.
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§ 10-1055. Trial defined.

A "trial" is the judicial examination of the issues between the parties,

whether they be issues of law or fact.

1942 Code § 592; 1932 Code § 592; Civ. P. '22 § 532; Civ. P. '12 § 311; Civ. P. '02

§ 273; 1870 (14) § 275.

Trial commenced after motion disposed
of.—Under this section, a trial is not com-
menced until after the motions have been
disposed of. State v. Faries, 125 S. C. 281,

118 S. E. 620.

And not until after arraignment in crim-
inal proceedings.—In a criminal proceed-
ing, the trial follows the arraignment, as
one of the objects of such is to obtain the
defendant's answer or plea to the charge
and thus establish and define the issue

joined. State v. Faries, 125 S. C. 281, 118
S. E. 620.

Trial without issues of fact.—Where
there are no issues of fact, and the issues

of law raised by defendants have been
fully argued by counsel who have nothing
further to offer, and where the court has
examined the resulting issues, it would
seem that the adjudication then made by
the court is after trial and not summary
in nature. American Surety Co. v. Mills

194 S. C. 221. 9 S. E. (2d) 433.

Cited in Meetze v. Charlotte, etc., R. Co.,

23 S. C. 1.

§ 10-1056. How issues of law and fact tried.

An issue of law must be tried by the court, as also must cases in chancery,

unless they be referred as provided in chapter 16 of this Title. An issue of

fact in an action for the recovery of money only or of specific real or personal

property must be tried by a jury, unless a jury trial be waived as provided

in § 10-1209 or a reference be ordered.

1942 Code § 593; 1932 Code § 593: Civ. P. '22 § 533; Civ. P. '12 § 312; Civ. P. '02

§ 274; 1870 (14) § 276; 1890 (20) 696.

I. General Consideration.
II. Demand for Trial by Jury.

III. Issues in Trial by Jury.
IV. Cases Requiring Trial by Jury.
V. Cases Not Requiring Trial by Jury.

I. GENERAL CONSIDERATION.
This section is not affected by the Mas-

ter's Act (16 Stat. 608). Chapman v. Lips-
comb, 15 S. C. 470.

And it specifies cases where jury trial

available as legal right.—This section speci-

fies the classes of cases in which a jury
trial may be demanded as a legal right.

Pelzer v. Hughes, 27 S. C. 408, 3 S. E.

781; Rollin v. Whipper, 17 S. C. 32.

And in all other cases such right dis-

cretionary with judge.—In cases other than
those specified in this section, the right to

a jury trial is discretionary with the cir-

cuit judge. Pelzer v. Hughes, 27 S. C. 408,

3 S. E. 781.

From whose determination no appeal lies.

Rollin v. Whipper, 17 S. C. 32.

Applied in Cooper v. Baxley, 194 S. C.

270, 9 S. E. (2d) 721.

Stated in Aiken Mortgage Co. v. Jones,

197 S. C. 245, 15 S. E. (2d) 119.

Cited in Southern Ry. Co. v. Greenwood,
40 F. (2d) 679; Egan v. Bissell, 53 S. C.

547, 31 S. E. 661; McCreery Land & In-

vestment Co. v. Myers, 70 S. C. 282, 49

S. E. 848; Greenwood Granite & Const.

Co. v. Ware Shoals Mfg. Co., 78 S. C. 169.

58 S. E. 765; Guerard v. Jenkins, 80 S. C.

223, 61 S. E. 258 (dissenting opinion); Best
v. Barnwell County, 114 S. C. 123, 103 S.

E. 479; Nelson v. Boston, 202 S. C. 517, 25

S. E. (2d) 740; Lane v. Lane, 206 S. C.

491, 34 S. E. (2d) 754 (reprinted with cor-

rections in 211 S. C. 536).

II. DEMAND FOR TRIAL BY JURY.

Defendant does not have to make formal

demand for jury trial.—Where an issue as

to title is presented, the defendant does

not have to make a formal demand for a

jury trial. Capell v. Moses, 36 S. C. 559,

15 S. E. 711.

And failure to demand jury trial does
not waive right.—The defendant does not

waive the right to have title to land tried

by a jury by failure to demand such a

trial. DeWalt v. Kinard, 19 S. C. 286.

Consent of parties to order is "reference."

—An order, passed by the consent of the

parties, is "a reference" under this section.
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Trenholm v. Morgan, 28 S. C. 268, 5 S. E.
721.

And is waiver of jury.—A consent to an
order of reference is a waiver of a jury,

and a legatee claiming under a gift causa
mortis, having consented to such reference,

cannot claim to have the issue tried by a

jury. Trenholm v. Morgan, 28 S. C. 268,

5 S. E. 721; Griffith v. Cromley, 58 S. C.

448, 36 S. E. 738; Meetze v. Charlotte, etc.,

R. Co., 23 S. C. 1.

III. ISSUES IN TRIAL BY JURY.

Section limited to require submission of

strictly legal issues to jury.—The effect of

the various constructions of this section

has been to limit its meaning so as to re-

quire submission to the jury of strictly

legal issues. Keenan v. Lesslie, 79 S. C.

473, 60 S. E. 1114.

Common law actions are: (1") for recov-
ery of specific real estate, (2) for recovery
of specific personal property, and (3) for

money only. All others are equitable.

Pratt v. Timmerman, 69 S. C. 186, 48 S.

E. 255; Ex parte Landrum, 69 S. C. 136,

48 S. E. 47; Brock v. Kirkpatrick, 69 S.

C. 231, 48 S. E. 72; Gregory v. Perry, 66
S. C. 455, 45 S. E. 4.

And equitable issues not raised by plead-
ing cannot be submitted.—In an action to

recover land, where the issue tendered by
complaint and answer was strictly legal,

it was proper to submit only legal issues

to the jury, and to refuse to submit equi-

table issues not raised by the pleadings.

Keenan v. Lesslie, 79 S. C. 473, 60 S. E.
1114.

And only issues provided for in this sec-

tion may be tried as matter of right by
jury on appeal.—This section does not per-

mit every issue of fact, presented by an
appeal from a decree of a judge of probate,

to be tried as a matter of right by a jury,

but only those cases required by this sec-

tion to be tried by a jury. Ex parte Apel-

er, 35 S. C. 417, 14 S. E. 931; Hughes v.

Kirkpatrick, 37 S. C. 161, 15 S. E. 912;

Stewart v. Blease, 4 S. C. 37; Rollin v.

Whipper, 17 S. C. 32; Prater v. Whittle,

16 S. C. 40; Ex parte White, 33 S. C. 442,

12 S. E. 5; Lucken v. Wichman, 5 S. C.

411.

Title to real estate tried by jury.—When
the title to real estate comes in issue, that

issue must be tried by a jury. Hutto v.

Hutto, 189 S. C. 26, 199 S. E. 909.

And equitable issues must be tried by
that tribunal.—If any independent equita-

ble issues remain for determination after

the trying of the issue of title, they must
be tried by that appropriate tribunal. Mc-
Creery Land & Investment Co. v. Myers,
70 S. C. 282, 49 S. E. 848.

But defense in equitable action must
exist separately to have jury trial.— In or-

der for a defendant to have a trial by jury
in an equitable cause of action, his defense
must exist as a separate and distinct mat-
ter from the plaintiff's equitable cause of

action. Sullivan Hardware Co. v. Wash-
ington, 47 S. C. 187, 25 S. E. 45; Sale v.

Meggett, 25 S. C. 72.

Order of trial of issues discretionary.

—

The order in which legal and equitable is-

sues shall be tried is discretionary with the
judge. Du Bose v. Kell, 76 S. C. 313, 56
S. E. 968.

And equitable issues of fraud may be
properly tried first. Du Bose v. Kell, 76
S. C. 313, 56 S. E. 968.

But legal issues tried prior to equitable

issues.—Where a case embraces two causes

of action, one purely legal for the recovery
of land and the other equitable for parti-

tion after the land was recovered, the legal

issue should be tried first by a jury, and
if that results in favor of the plaintiffs,

then, and not till then, could the court on
its equity side decree partition. Reams v.

Spann, 2S S. C. 530, 6 S. E. 325.

In the trial of the legal issue, where the

action is for the recovery of specific real

property, the question of title should have
been submitted to a jury upon the issues

made by the pleadings, since the right of

a party to demand a trial by jury under
this section differs very materially from
any right concerning issues from chancery.

Reams v. Spann, 28 S. C. 530, 6 S. E. 325.

Thus, issue as to title tried first in suit

to enjoin trespass.—Defendants are en-

titled to have legal issues tried first where
they deny title of plaintiffs in an action

brought to enjoin trespass on land. Alston

v. Limehouse, 60 S. C. 559, 39 S. E. 188;

Lipscomb v. Littlejohn, 63 S. C. 38, 40 S.

E. 1023; Central Nat. Bank v. Duncan, 77

S. C. 1, 57 S. E. 531.

Determination of title does not leave any

equitable issues to be tried.—The settle-

ment of the issue of title in a partition suit

does not leave any equitable issues to be

determined. Kimbrell v. Page, 70 S. C.

217, 49 S. E. 477.

Facts tried by jury not reviewable by
court.—A verdict in an action to recover

an unlawful preference by a bankrupt is

not reviewable on appeal, under this sec-
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tion. Hubbard v. Hollis, 107 S. C. 325,

92 S. E. 1040.

And reference preparatory to hearing

merits does not interfere with section.

—

A reference "preparatory to the hearing of

the case on the merits," made on a fore-

closure to ascertain the amount due, does

not interfere with the defendant's rights as

to another mode of trial of the issues of

fact provided for by this section. Bank
of Hampton v. Fennell, 55 S. C. 379, 33

S. E. 485.

IV. CASES REQUIRING
TRIAL BY JURY.

Action for insurance assessments must
be tried by jury.—An action to recover as-

sessments due a mutual insurance associ-

ation is an action for the collection of a

definite amount of money, and the issues

are such as must be tried by a jury under

this section. Ansel v. Stribling, 152 S. C.

448, 150 S. E. 125.

Amount of reasonable attorney's fee is

jury question.—In an action at law upon

a note, the amount of a reasonable attor-

ney's fee is an issue of fact and a jury

question under this section. Farmers' &
Mechanics' Bank v. Whitehead, 105 S. C.

100, 89 S. E. 657.

Damages claimed for trespass tried by
jury.—A claim for damages is a purely

legal demand triable by a jury, and the

fact that an equitable demand for an in-

junction was united with the claim cannot

deprive the action of its nature as an ac-

tion at law. Threatt v. Brewer Min. Co.,

42 S. C. 92, 19 S. E. 1009; Heyward v.

Farmers' Min. Co., 42 S. C. 138, 19 S. E.

963, 20 S. E. 64.

Disputed money demand triable by jury

on law side.—Under this section, a disputed

money demand is triable by a jury on the

law side of the court. Georgia-Carolina

Gravel Co. v. Blassingame, 129 S. C. 18,

123 S. E. 324.

Payment of mortgage an issue tried by

jury.—In an action by a receiver of a mort-

gagee to recover personal property, an ad-

mission that the mortgage was properly

executed but alleging payment raises an

issue which must be tried by a jury under

this section. Moss v. Burdette, 151 S. C.

532, 149 S. E. 235.

Title dispute in partition suit tried by
jury.—On an action for the recovery of

real estate and for the partition of the same,

the former cause of action must, under

this section, be tried by a jury, and this

is not a case for issues out of chancery.

Reams v. Spann, 28 S. C. 530, 6 S. E. 325;

McGee v. Hall, 23 S. C. 388; Carrigan v.

Evans, 31 S. C. 262, 9 S. E. 852; Brock
v. Nelson, 29 S. C. 49, 6 S. E. 899; Cope-
land v. Piedmont, etc., Ins. Co., 17 S. C
116; Banks v. Firth, 97 S. C. 362, 81 S. E.

677; Smith & Co. v. Bryce, 17 S. C. 538;

Cooper v. Smith, 16 S. C. 331; Adickes v.

Lowry, 12 S. C. 97.

And issue as to title must be tried as

legal one.—An issue as to the title to land
in a partition suit cannot be submitted to

a jury as an issue out of chancery, but
must be tried as a legal issue. Capell v.

Moses, 36 S. C. 559, 15 S. E. 711.

And submission of title issue to jury in-

volves all issues raised in recovery of land.

—An issue of title, submitted to a jury

in an equitable action, involves all issues

which could properly be raised in a legal

action for possession of land—fraud in the

deed included. McCreery Land & Invest-

ment Co. v. Myers, 70 S. C. 282, 49 S. E.

848.

Including question whether plaintiff is

widow of deceased, when probative on is-

sue of title.—The defendant is entitled to

a jury trial under this section, where the

plaintiff claims as the widow of an intestate

in an action against an administrator, who
claims as sole heir, for partition of land,

as the question whether plaintiff is the

widow of deceased is a probative fact up-
on issue of title. Osborne v. Osborne, 41

S. C. 195, 19 S. E. 494.

V. CASES NOT REQUIRING
TRIAL BY JURY.

Counterclaim for usurious interest, in

action to foreclose mortgage, not entitled

to jury trial.—LInder this section, in an ac-

tion to foreclose a mortgage, the alleging

by the defendant of usury and the setting

up of a counterclaim for usurious interest,

does not cause the issue to be one for

recovery of money only. McLaurin v.

Hodges, 43 S. C. 187, 20 S. E. 991.

And counterclaim for breach of warranty,

in foreclosure suit, not tried by jury.

—

The defendant, under this section, is not

entitled to a trial by jury in a suit to fore-

close a mortgage given to secure the pur-

chase price of machinery, on a counter-

claim for damages arising from a breach

of warranty. Sullivan Hardware Co. v.

Washington, 47 S. C. 187, 25 S. E. 45.

Entire action for dower admeasurement
not to be submitted to jury.—The plaintiff

has no right, under this section, to submit

the entire case to a jury in the admeasure-
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ment of dower, but only special issues, as

the action is not one to recover possession

of specific real or personal property or for

the recovery of money onlv. Frierson v.

Jenkins, 75 S. C. 471, '55 S. E. 890.

And attempt to defeat dower right by
equitable issue not triable by jury in ad-

measurement action.—An action for the ad-

measurement of dower in lands, the legal

title to the lands being in the plaintiff hus-

band during coverture, and then confessed-

ly in the defendant, who sought to defeat

the right of dower by a purely equitable

issue, is not an action demanding a jury

trial. Pruitt v. Pruitt, 57 S. C. 155, 35 S.

E. 485.

Issues partly legal and partly equitable

cannot be tried by jury.—Where issues

raised by pleadings are partly legal, and
partly equitable, it is not error to deny a

motion to have all the issues tried by jury,

thou.-.'h the right exists to have purely legal

questions so tried. City Council of Green-

ville v. Ormand, 44 S. C. 119, 21 S. E. 642.

Answer admitting indebtedness on notes

raises only equitable issues not tried by
jury.—An answer admitting indebtedness

on notes, in an action seeking judgment
on the notes and foreclosure of a mortgage
pledged as collateral, raises only equitable

issues and does not entitle the defendant

to a jury trial. Bank of Spartanburg v.

Chickasaw Soap Co., 70 S. C. 253, 49 S. E.

845.

And action seeking foreclosure of lien

not tried by jury.—An action seeking to

foreclose a lien, in addition to seeking a

judgment for money, is equitable in its

nature, and the defendants are not entitled

to a trial by jury. Pratt v. Timmerman,
69 S. C. 186, 48 S. E. 255.

Issues of fact as to fraud not granted

jury trial as legal right.—Issues of fact as

to fraud raised in an action do not come
within the class of cases specified in this

section in which a jury is granted as a le-

gal right. Rollin v. Whipper, 17 S. C. 32;

Citv Council of Greenville v. Ormand, 44

S. C. 116, 21 S. E. 641.

Nor action for cancellation of deed for

fraud.—An action for the cancellation of

a deed for fraud is not action entitling

plaintiff to a jury trial as a matter of right.

Du Pont v. Du Bos, 33 S. C. 3S9, 11 S. E.

1073.

Injunction proceeding for violation of

zoning ordinance does not require jury

trial.—In an injunction proceeding for vio-

lation of a zoning ordinance, it was held

that such an action was not in the nature

of a private nuisance requiring a jury trial,

but should be tried as an ordinary suit in

equity. Momeier v. McAlister, Inc., 193

S. C. 422, 8 S. E. (2d) 737.

Action to recover money, without issue

of fact, does not require jury trial.—An
action for the recovery of money only does
not require a jury trial, unless the plead-
ings raised an issue of fact. Charlotte,

Columbia & Augusta R. Co. v. Gibbes, 23

S. C. 370.

Action to recover money, where fraud
alleged, does not require jury trial.—This
section does not apply to an action brought
for the recovery of money paid through
mistake, the complaint alleging mistake
and fraud and asking an injunction and
recovery, as the cause was an equitable

one. Bank of Williston v. Alderman, 106

S. C. 3S6. 91 S. E. 296.

Action to recover money, coupled with
claim for specific property, not entitled to

jury trial.—Although a complaint may con-
tain allegations appropriate to an action

for the recovery of money only, neverthe-

less, if the plaintiff also seeks to subject

specific property to the satisfaction of his

claim, the action is equitable, and plaintiff

is not entitled to a jury. Rainwater v.

Merchants', etc., Bank, 108 S. C. 206, 3

S. E. 770; Hickson Lumber Co. v. Stall-

ings. 83 S. C. 49, 64 S. E. 1015.

Quo warranto proceedings not triable by
jury.—This section does not include quo
warranto proceedings. State v. Gibbes,

109 S. C. 135, 95 S. E. 346.

And issue of title in partition suit does
not go to jury where verdict would be di-

rected against defendant.— It is unneces-

sary under this section to submit an issue

of title raised in a partition suit to a jury

when the inevitable result would be a di-

rection of verdict against the defendant on
the general issue of paramount title. Wind-
ham v. Howell. 78 S. C. 187, 59 S. E. 852.

Action for removal of obstruction and
damages not tried by jury.—An action to

require removal of a highway obstruction

and for damages is not an action for the

recovery of money only or of specific real

or personal property. Sloan v. Burnett,

149 S. C. 12, 146 S. E. 601.

Action to set aside sheriff's deed not

tried by jury.—An action to set aside a

deed of sheriff on the ground that the

judgment debtor held the land as trustee

for the plaintiff is not an action to recover

real property, and cannot be tried by a

jury under this section. Price v. Brown,
4 S. C. 144; Reagan v. Bishop, 25 S. C. 585.

794



§ 10-1057 Civil Remedies and Procedure § 10-1057

Action for specific performance not rais-

ing issue as to title not triable by jury.

—

It is not necessary, under this section, that

an action for the specific performance of

a land contract, defendant claiming it to
be an option, be tried by a jury where no
issue as to title is raised. Murph v. Smoak,
113 S. C. 168, 101 S. E. 844.

§10-1057. Issues out of chancery.

In all equity causes in the courts of common pleas of this State the presiding

judge may, in his discretion, cause to be framed an issue or issues of fact

to be tried by a jury.

1942 Code § 593; 1932 Code § 593; Civ. P. *22 § 533; Civ. P. '12 § 312; Civ. P. '02

§ 274; 1870 (14) § 276; 1890 (20) 696.

Cross reference.—As to specific provi-

sions covering trial of issues in equity
cases, see note to Circuit Court Rule 28.

Section not intended to make radical
change in equity procedure.—This section

is not subject to such a construction as

would work a radical change in the ma-
chinery of the court of equity as it has
existed here from time immemorial. Mo-
meier v. McAlister, Inc., 190 S. C. 529, 3

S. E. (2d) 606.

Framing of issues explicitly in discretion

of presiding judge, under this section. Mo-
meier' v. McAlister, Inc., 109 S. C. 529, 3

S. E. (2d) 606.

And framing of issues for jury allowed
after time prescribed by court rules.—

A

circuit court may, in the exercise of the
discretion vested in it by this section, al-

low the framing of issues for the jury,

even though the motion for such had been
refused because it had not been made in

the proper time. Meier v. Kornahrens, 113

S. C. 270, 102 S. E. 285.

Jury trial discretionary in equity actions.

—Denial of a jury trial is still discretion-

ary, under this section, in equity actions

even though the parties comply with the

statute. Erskine v. Erskine, 107 S. C. 233,

92 S. E. 465.

And discretion of judge not interfered

with in absence of abuse.— In the absence
of abuse, the Supreme Court will not, un-

der this section, interfere with the decision

of a circuit judge in refusing to frame is-

sues for a jury. De Loach v. Sarratt, 55

S. C*. 254, 33 S. E. 2, 35 S. E. 441; Cantey
v. Summersett & Co., 138 S. C. 151, 135

S. E. 875; Erskine v. Erskine, 107 S. C.

233, 92 S. E. 465; Neal v. Suber, 56 S. C.

298, 33 S. E. 463; Hammond v. Foreman,
43 S. C. 264, 21 S. E. 3.

And refusal to refer issues of fraud in

equity cause not abuse of discretion.— It

is not an abuse of discretion, under this

section, for a circuit judge to refuse to

refer to a jury the issues of fraud and

deceit arising in an equity case. Lawrence
v. Lawrence, 82 S. C. 150, 63 S. E. 690.

Presiding judge may refer issues of fact

to jury for enlightenment of his conscience.
—This section does not preclude a chancel-
lor from framing for his enlightenment an
issue of fact to be tried by a jury. Land
Mtg. Investment & Agency Co. v. Gillam,
49 S. C. 345, 26 S. E. 990, 29 S. E. 203;
Hammond v. Foreman, 43 S. C. 264, 21 S.

E. 3.

Independently of the provisions of this

section, the presiding judge has the right

and power, in a chancery case, to refer is-

sues to the jury for the enlightenment of

his conscience. Momeier v. McAlister,
Inc., 190 S. C. 529, 3 S. E. (2d) 606.

But trial judge not bound by jury find-

ing on such issues.—In In re Nightingale's
Estate, 182 S. C. 527, 189 S. E. 890, the
court held that in the matter of framing
issues, this section is not exclusive, and
that where issues are submitted to a jury
for the enlightenment of the conscience of

the court, the trial judge is not bound by
the finding of the jury on such issues.

Johnstone v. Matthews, 183 S. C. 360, 191

S. E. 223.

And neither is succeeding trial judge on
continuance of cause to next term.—The
trial judge did not err in submitting issues

to a jury and then continuing the trial un-
til the next term, at which term he was
not assigned to preside; but his order could
not be construed as binding upon the judge
who would try the case, in so far as it

related to the submission of issues for the

enlightenment of his conscience as a chan-
cellor. Momeier v. McAlister, Inc., 190

S. C. 529, 3 S. E. (2d) 606.

And issues framed in chancery under this

section, do not survive the term, and a

succeeding circuit judge before whom the

cause comes up for trial at a later term is

not bound to be governed thereby. Jeffer-

son Standard Life Ins. Co. v. Boddie, 202

S. C. 1, 23 S. E. (2d) 817.
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Applied in Aiken Petroleum Co. v. Na-
tional Petroleum Underwriter, 207 S. C.

236, 36 S. E. (2d) 380.

Quoted in Anderson v. Aetna Casualty
& Surety Co., 175 S. C. 254. 178 S. E. 819.

Cited in Mutual Building & Loan Ass'n.

of Sumter v. Hewson, 196 S. C. 181, 12

S. E. (2d) 715; Holly Hill Lumber Com-
pany, Inc. v. McCoy, 201 S. C. 427, 23
S. E. (2d) 372.

§10-1058. Issues triable by court.

Every other issue is triable by the court which, however, may order the

whole issue or any specific question of fact involved therein to be tried by

a jury or may refer it as provided in §§ 10-1402 to 10-1405.

1942 Code § 594; 1932 Code § 594; Civ. P. '22 § 534; Civ. P. '12 § 313; Civ. P. '02

§ 275; 1870 (14) § 277.

I. General Consideration.

II. Application of Section.

Cross Reference.

As to provisions covering trial of equity causes, see note to Circuit Court Rule 28.

I. GENERAL CONSIDERATION.
There are two general modes of trial.

—

Construing this and § 10-1056 together, it

is conclusive that there are two general

modes of trial, i. e., trials by court and
trials by jury. To the court belongs all

issues of law and all cases in chancery,
and to the jury all questions of fact in cases

at law for the recovery of money or of any
specific real or personal property. Meetze
v. Charlotte, etc., R. Co., 23 S.'C. 1.

Constitutional declaration as to inviola-

bility of jury trial does not apply to equi-

ty cases.—The constitutional declaration

that "the right of jury trial shall remain
inviolate" does not apply to cases within

the equitable jurisdiction of the court.

Lucken v. Wichman, 5 S. C. 411.

And jury trial must be requested as pro-
vided by circuit court rule.—A party de-

siring a jury trial under this section must
proceed as prescribed b ,_ Circuit Court
Rule 28. Lucken v. Wichman, 5 S. C. 411.

And mode of trial discretionary where
jury not demanded.—Where a jury is not
demanded in a case triable by the court,

the mode of trial, whether by the judge
or a referee, is discretionary with the court.

Lucken v. Wichman, 5 S. C. 411.

Equitable defenses must be tried by
judge or jury.—Equitable defenses set up
in a law case must be tried by the judge,

either alone or with the aid of a jury.

Cooper v. Smith, 16 S. C. 331; Sloan v.

Westfield, 11 S. C. 445; Adickes v. Lowry,
12 S. C. 97.

But judge not bound by verdict of jury.

—Although the judge may submit issues

of fact to a jury, yet he does so only that

he may be aided or enlightened by their

verdict; he is not to be controlled thereby.

Flinn & Hart v. Brown, 6 S. C. 209; Ivy
v. Clawson, 14 S. C. 267; Gadsden v.

Whaley, 9 S. C. 147; Peake v. Peake, 17

S. C. 421; Pelzer v. Hughes, 27 S. C. 408,

3 S. E. 781; Grierson v. Harmon, 16 S. C.

618; Small v. Small, 16 S. C. 64.

Cited in Ex parte Apeler, 35 S. C. 417,

14 S. E. 931; Hughes v. Kirkpatrick, 37

S. C. 161, 15 S. E. 912.

II. APPLICATION OF SECTION.

Action for admeasurement of dower in-

cluded in "every other issue."—An action

for the admeasurement of dower if an is-

sue properly triable under this section.

Frierson v. Jenkins, 75 S. C. 471, 55 S. E.

890.

And injunction for violation of zoning
ordinance tried as ordinary suit in equity.

—In an injunction proceeding for violation

of a zoning ordinance, it was held that such

an action was not in the nature of a pri-

vate nuisance requiring a jury trial, but

should be tried as an ordinary suit in equity.

Momeier v. McAlister, Inc.. 193 S. C. 442,

8 S. E. (2d) 737.

And complaint to set aside sheriff's deed
triable by court under this section.—Where
a complaint was not for the recovery of

specific real property but for relief through
the equitable jurisdiction of the court to

set aside a sheriff's deed, and to enforce

certain trusts attaching on the land, the

issue was triable by the court, though the

judge, in his discretion, might have referred

it to a jury. Price v. Brown, 4 S. C. 144.

Action for cancellation of deed for fraud

may be referred to master.—A case involv-

ing cancellation of a deed for fraud may
be referred to a master. Du Pont v. Du
Bos, 33 S. C. 389, 11 S. E. 1073.
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And also action to quiet title.—A com-
plaint, asking that a cloud upon the title

to land be removed and the paper pur-

porting to be a deed canceled, presents a
cause for equity cognizance, and hence,

where no application was made to refer

any issue to a jury, the court could, under
this section, refer the issues for trial to a

referee. Shute v. Shute, 79 S. C. 420, 60

S. E. 961.

§ 10-1059. Feigned issues not allowed.

Feigned issues shall not be allowed and instead thereof or when a ques-

tion of fact not put in issue by the pleadings is to be tried by a jury an order

for the trial may be made stating distinctly and plainly the question of fact

to be tried. Such order shall be the only authority necessary for a trial.

1942 Code § 355; 1932 Code § 355; Civ. P. '22 § 311; Civ. P. '12 § 117; Civ. P. '02

§ 92; 1870 (14) § 95.

Principle of showing failure, but not ab-

sence, of consideration in sealed instrument

not in conflict with this section.—The prin-

ciple that one who signs an instrument of

writing under seal is allowed to show fail-

ure of consideration but may not, in ab-

sence of fraud, show that such instrument

was without consideration because the seal

itself imports a consideration, is not in

conflict with the provisions of this section,

since it is available not only to the as-

signee of a mortgage but to the original

mortgagee as well. All v. Prillaman, 200

S. C. 279, 20 S. E. (2d) 741.

CHAPTER 13.

Calendars.

Article 1.

Generally.

Sec.

10-1101. When cause to be placed on calen-

dar.

10-1102. Common pleas courts to have

calendars; calling same.

10-1103. Blank.
10-1104. Carrying calendars forward.

10-1105. Failure of clerk to comply with

foregoing.

10-1106. Order of disposing of issues on the

calendar.

Article 2.

In Counties Containing a City of Sixty

Thousand to Seventy Thousand,
1940 Census.

Sec.

10-1110. Consolidation of calendars.

10-1111. File book or calendar.

10-1112. Number of cause.

10-1113. Placement on jury or non-jury

calendar.

10-1114. Order upon settlement.

10-1115. Filing of pleadings.

10-1116. Only one calendar to be kept.

10-1117. Rosters of jury and non-jury cases.

10-1118. No case heard until entered on cal-

endar.

10-1119. Entries on calendar; clerk to at-

tend roster meeting.

10-1120. Striking case off calendar.

10-1121. Clerk to bring calendar forward.

Article 1.

Generally.

§ 10-1101. When cause to be placed an calendar.

In all issues to be tried by the court or a jury the plaintiff shall, at least

fourteen days before the beginning of a term of court, file in the clerk's office
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the summons and complaint in the cause, endorsing thereon the nature of

the issue and the number of the calendar upon which the same shall be

placed. If the plaintiff fail to do so the defendant, seven days before the

beginning of a term of court, may file copies of such papers with a like en-

dorsement. The clerk shall thereupon in either such case place the cause

upon its appropriate calendar and it shall stand for trial without any further

notice of trial or notice of issue.

1942 Code § 595; 1932 Code § 595; Civ. P. '22 § 535; Civ. P. '12 § 314; Civ. P. '02 § 276;
1870 (14) §278; 1873 (15) 498; 1882 (18) 41; 1887 (19) 836; 1903 (24) 131; 1948 (45) 1713,

1905.

I. General Consideration.

II. Application of Section.

Cross References.

As to specific section covering docketing of cases in appeals to the circuit court, see § 7-

312. As to specific section covering docketing of cases in appeals to Supreme Court, see

§ 7-408.

I. GENERAL CONSIDERATION.
Intent of section.—The requirements of

this section as to docketing cases 14 days
before trial were intended to give notice
of trial. Bank of Camden v. Thompson,
46 S. C. 499, 24 S. E. 332; Bank of Hamp-
ton v. Fennell, 55 S. C. 379, 33 S. E. 485;
State v. Gibbes, 109 S. C. 135, 95 S. E. 346.

Section inapplicable when motion made
preparatory to hearing case on merits.—The
requirements of this section as to docketing
cases have no application when a motion
is made for an order "preparatory to the
hearing of the case on the merits." Bank
of Hampton v. Fennell. 55 S. C. 379, 33
S. E. 485; State v. Gibbes, 109 S. C. 135.

95 S. E. 346.

And motion in cause already on calendar
should not be docketed anew.—Ward v.

Western Union Tel. Co., 62 S. C. 274, 40
S. E. 670.

Filing and endorsing of complaint and
summons prerequisite to docketing.—Bank
of Camden v. Thompson, 46 S. C. 499, 24
S. E. 332.

And party not put out of court by failure

to docket in prescribed time.—There is

nothing in this section which declares that

failure to have the judgment docketed with-
in a prescribed time after action is begun
puts a party out of court. Hagwood v.

Riley. 21 S. C. 143.

And cause remaining undocketed for

several terms may be placed on docket by
defendant's attorney.—A cause having re-

mained undocketed for several terms may,
under this section, be placed on the docket
and tried, by the defendant's attorney upon
notice to the attorney of the plaintiff.

Claussen v. Johnson, 32 S. C. 86, 11 S. E.

209.

Summons and complaint become public

documents upon filing in clerk's office.

—

When the summons and complaint are filed

in the office of the clerk of court as herein

provided, they become public documents in

a public office. Lvbrand v. State Co., 179

S. C. 208, 184 S. E. 580.

And publication thereof privileged if im-
partial and without malice.—The filing of

a pleading is a public and official act in the

course of a judicial proceeding, and a pub-
lication thereof is privileged if it be a fair

and impartial report of such proceeding
and without malice. Lybrand v. State Co.,

179 S. C. 208, 184 S. E. 580.

Cited in Marshall v. Mitchell, 59 S. C.

523, 38 S. E. 158; Hydrick v. Fairey, 132

S. C. 335, 128 S. E. 358; Carson v. Hvatt.

118 U. S. 279, 30 L. Ed. 167, 6 S. Ct. 1050.

II. APPLICATION OF SECTION.

"Complaint for foreclosure of real prop-

erty" sufficient endorsement.—An endorse-

ment on the complaint in a suit to foreclose

a mortgage, "complaint for foreclosure of

real property. Cal. 2," is sufficient endorse-

ment under this section. Bank of Camden
v. Thompson, 46 S. C. 499, 24 S. E. 332.

And endorsement by clerk in presence

of plaintiff is "endorsement by plaintiff."

—

The endorsement of "Cal. 2" by the clerk,

in the presence of and with the consent of

plaintiff, is an endorsement by the plaintiff.

Bank of Camden v. Thompson, 46 S. C.

499. 24 S. E. 332.

Cause does not "stand for trial" if not

placed on calendar within time prescribed.

—A cause which the clerk failed to place

on the calendar at least 14 days before court

does "not stand for trial", in view of the

fact that notice of the trial is not given
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upon failure to docket in the time pre-

scribed. Steffens v. Buhvinkle, 48 S. C.

357, 26 S. E. 666.

Defendant has no right as to order of

trial.—The defendant cannot be heard to

complain that a cause, properly docketed,

was reached and ordered to trial before

those ahead of it had been tried, where he

is unable to show that he was caught un-

awares, as he has no right as to order of

trial. Lummus Cotton Gin Co. v. Counts,
98 S. C. 136, 82 S. E. 391.

Section inapplicable where demurrer to

complaint may be heard at chambers un-
der §§ 10-20, 10-454, 10-1203, and 15-233 to

15-235, due notice having previously been
given, in a situation wherein contention ad-

vanced that the cause should not be heard
since undocketed. First Presbyterian

Church of York v. York Depository, 203

S. C. 410, 27 S. E. (2d) 573.

§ 10-1102. Common pleas courts to have calendars; calling same.

There shall be three calendars for the court of common pleas and the clerk

shall arrange the causes thereon as follows

:

(1) Upon calendar one shall be placed all cases and issues to be passed

upon by a jury;

(2) Upon calendar two shall be placed all cases to be passed upon by the

court including all motions and rules to show cause ; and

(3) Upon calendar three shall be placed all cases in which judgments by

default are to be taken. On the opening of the court of common pleas this

calendar shall be called first in order.

1942 Code § 595; 1932 Code § 595; Civ. P. '22 § 535; Civ. P. '12 § 314; Civ. P. '02 § 276;

1870 (14) §278; 1873 (15) 498; 1882 (18) 41; 1887 (19) 836; 1903 (24) 131; 1948 (45) 1713,

1905.

Hearing on wrong calendar is mere ir-

regularity.—Able v. Southern Ry. Co., 73

S. C. 173, 52 S. E. 962.

And error in putting cause on wrong
calendar does not affect jurisdiction.—In

an appeal to the Supreme Court, an error

in placing a cause upon a calendar is not

jurisdictional but a mere irregularity, which

cannot be considered in the absence of a

ruling by the trial court. Ward v. Western
Union Tel. Co., 62 S. C. 274, 40 S. E. 670.

And remedy for case docketed wrong is

by motion to transfer.—Where a case is

docketed on the wrong calendar, the remedy
is by motion to transfer. Threatt v. Brewer
Min. Co., 42 S. C. 92, 19 S. E. 1009.

Docketing on calendar 1 does not waive

right to insist on default.—The docketing

of a case on calendar 1 is not conclusive

of an intention to relinquish the right to

insist that the defendant was in default.

Carolina Gro. Co. v. Moore, 63 S. C. 184,

41 S. E. 88.

And harmless error to hear case on cal-

endar 1 after answer stricken.— It is harm-

less error, under this section, to retain a

case on calendar 1 after the answer has

been stricken out on oral demurrer, and

give a judgment thereon. Jones v. Garling-

ton, 44 S. C. 533, 22 S. E. 741.

Case may be put on calendar 2 even
though motion made be withdrawn.—A case

is properly retained on calendar 2, under
this section, when a complaint on an open
account is answered by alleging a defect

in article sued for and resulting damages,
and the plaintiff later withdraws his de-

murrer and admits damages, as the dam-
ages were only a matter of computation.
Melchers v. Moore, 62 S. C. 386, 40 S. E.

773.

And judgment in case on calendar 2 need
not be written on complaint.—A judgment
on a law case on calendar 2 need not be
written on the complaint, but may be

written on a separate piece of paper. Mel-
chers v. Moore, 62 S. C. 386, 40 S. E. 773.

Case may be put on calendar 3 where
time expires for answer but before court

opens.—Where the time fixed for answer-
ing expires after the day fixed for the open-
ing of the court, but before such court is

actually opened, the case may be put upon
calendar 3 and judgment by default taken.

McComb v. Woodbury, 13 S. C. 479.

Stated in Knox v. Campbell, 52 S. C.

461, 30 S. E. 485.

§ 10-1103. Blank.

799



§ 10-1104 Code of Laws of South Carolina § 10-1110

§ 10-1104. Carrying calendars forward.

The clerk shall within twenty days after every adjournment of the court

of common pleas carry forward on calendars Number One and Number Two,
for trial or hearing at the next term, all causes not finally disposed of at the

preceding term and shall enter in regular order all subsequent causes duly

filed and endorsed as above provided. Upon entering the same he shall

endorse upon the summons the date of filing, the number of the calendar

in which the cause is entered and its number on the calendar.

1942 Code § 595; 1932 Code § 595: Civ. P. '22 § 535; Civ. P. '12 5 314: Civ. P. '02 § 276;
1870 (14) §278; 1873 (15) 498; 1882 (18) 41; 1887 (19) 836; 1903 (24) 131.

§ 10-1105. Failure of clerk to comply with foregoing.

In case of the failure of the clerk to comply with any of the requirements

of §§ 10-1101, 10-1102 and 10-1104 the clerk shall forfeit all docketing fees for

the term of court next succeeding.

1942 Code § 595: 1932 Code § 595; Civ. P. '22 § 535; Civ. P. '12 § 314: Civ. P. '02 § 276;

1870 (14) §278; 1873 (15) 498; 1882 (18) 41; 18S7 (19) 836; 1903 (24) 131; 1948 (45) 1713,

1905.

§ 10-1106. Order of disposing of issues on the calendar.

The issues on the calendar shall be disposed of in the following order un-

less, for the convenience of parties or the dispatch of business, the court

shall otherwise direct:

(1) Issues of fact to be tried by a jury;

(2) Issues of fact to be tried by the court ; and

(3) Issues of law.

1942 Code § 598; 1932 Code § 598; Civ. P. '22 § 538; Civ. P. '12 § 317; Civ. P. '02 § 279;

1870 (14) § 281.

Order of trial of issues discretionary with tried by the court. Knox v. Campbell, 52

court.—It is within the discretion of the S. C. 461, 30 S. E. 485.

trial judge as to whether legal or equitable And demurrer heard on wrong calendar

issues shall be tried first under this section. does not affect jurisdiction. — Although
Knox v. Campbell, 52 S. C. 461, 30 S. E. ordinarily a demurrer should be heard, un-

485; Du Bose v. Kell, 76 S. C. 313, 56 S. E. der this section, on a different calendar

968. from that on which issues of fact to be

And action may be transferred to another tried by a jury are placed, a demurrer heard

calendar to try equitable defense.—A legal without a transfer to calendar 2 is a mere
action to which an equitable defense has irregularity, and does not affect the juris-

been interposed, which was docketed on diction. Able v. Southern Ry. Co., 73 S. C.

calendar 1, may be transferred to calendar 173, 52 S. E. 962.

2 in order to have the equitable defense Cited in Jones v. Garlington, 44 S. C.

533, 22 S. E. 741.

Article 2.

In Counties Containing a City of Sixty to Seventy Thousand, 1940 Census.

§ 10-1110. Consolidation of calendars.

In all counties in which there is a city which, according to the 1940 census

of the United States of America as published by the United States Department

of Commerce, had a population of between sixty and seventy thousand people,

the clerk of court shall consolidate the calendars of civil cases in the com-
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mon pleas court and provide for the riling and keeping of papers and the

preparation of trial rosters with respect to civil cases in the manner provided

in this article.

1949 (46) 84.

§10-1111. File book or calendar.

The clerk of the court of common pleas for any such county shall keep a

file book or calendar in which there shall be entered and cross-indexed all

proceedings of a civil nature which are instituted in the court of common pleas

for the county or are appealed to that court from a magistrate's court, record-

er's court, the juvenile-domestic relations court, the industrial commission

or any other court or commission.

1949 (46) 84.

§10-1112. Number of cause.

As soon as the proceeding or appeal is filed it shall receive a number and
thereafter all papers filed in the proceeding shall be similarly numbered and
kept together in a file bearing the same number.

1949 (46) 84.

§ 10-1113. Placement on jury or non-jury calendar.

At the time of arranging a roster for a trial court a list of cases as shown by
such calendar or file book shall be called and placed on the roster for jury

or non-jury hearing as counsel may indicate. In the event that counsel dif-

fers as to whether a case should be placed on the jury or non-jury calendar,

the matter shall be placed upon the roster indicated by plaintiff's counsel

and, if defendant's counsel desire to move that the case be placed on a dif-

ferent roster, such motion shall be noted for the first day of the ensuing term.

But the judge may call up such motion at any time that he sees fit.

1949 (46) 84.

§ 10-1114. Order upon settlement.

In the event any case listed on the calendar or file book has been settled

or disposed of, counsel in the case shall prepare and submit to the appropriate

judge an order consented to by counsel for all interested parties showing that

the case has been ended.

1949 (46) 84.

§ 10-1115. Filing of pleadings.

All lawyers shall file with the clerk all pleadings, notices and other papers

immediately after service. As soon as a file number is given a case that

number shall appear on all papers subsequently filed in the pleading.

1949 (46) 84.

§ 10-1116. Only one calendar to be kept.

The clerk of the court shall keep only one calendar, known as the calendar

of the court of common pleas, wherein all matters shall be entered as required

by this article.

1949 (46) 84.
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§ 10-1117. Rosters of jury and non-jury cases.

At the time of the making up of the roster of cases for trial there shall

also be arranged a roster of all matters then pending that do not require

trial by jury. When this roster is arranged it shall be governed by all of the

rules relating to the roster arranged for jury cases, insofar as they can be

made applicable.

1949 (46) 84.

§ 10-1118. No case heard until entered on calendar.

No jury or non-jury matter and no appeal to the court of common pleas

from a magistrate, the domestic relations court or any administrative body
shall be heard by the court unless the case has been first entered on the cal-

endar of the court and the proper pleadings filed with the clerk.

1949 (46) 84.

§ 10-1119. Entries on calendar; clerk to attend roster meeting.

Entries may be made on the calendar of this court only by a judge of the

court or by the clerk of court or his deputies. The clerk of the court or his

deputy shall be present at the roster meeting of the bar and shall be responsible

for preparing the preliminary and final rosters of the court.

1949 (46) 84.

§ 10-1120. Striking case off calendar.

No case may be stricken off the calendar except upon the filing of an ap-

propriate order signed by the judge thereof.

1949 (46) 84.

§ 10-1121. Clerk to bring calendar forward.

The clerk of the court shall bring the calendar forward from time to time

as may be necessary.

1949 (46) 84.

CHAPTER 14.

Trial and Certain Incidents Thereof.

Article 1. Sec.

General Provisions. 10-1206. Court to be furnished with copies

Sec>
of pleadings.

in ioni tj- * u -.» j vt.
10-1207. Papers lost or withheld.

10-1201. How controversy submitted with- .„ 10 „ ~ . . , . , . ., ,J 10-1208. Trial when issues are of both law
out action.

H f t

10-1202. Bringing issue to trial; separate ,. ,.„. .... ,' .
, , .

tr
-°i. 10-1209. Waiver of trial by jury.

10-1203. Notice before hearing at chambers. 10-1210. Blank.

10-1204. Continuances for certain nonresi- 10-1-11. Blank.

dents and unauthorized insurers. 10-1212. Enlarging time for proceeding in

10-1205. Defense by defendants served by an action.

order of publication.
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Sec.

10-1213. Relief from mistake, etc.; amend-
ments.

10-1214. Errors not affecting substantial

rights.

10-1215. New trials.

Article 2.

Motions and Orders.

10-1221. Definition of order.
10-1222. Motion defined.

10-1223. How and when motions made.
10-1224. Orders out of court without notice.

10-1225. Orders made out of court; how
vacated or modified.

10-1226. Where motions upon notice

made.

Sec.

10-1227. Notice of motion.
10-1228. When motion may be transferred.

10-1229. What motions have preference.
10-1230. Appointment of referee to take

requisite affidavits.

10-1231. Stay of proceedings.
10-1232. Decision on motion.

Article 3.

Issues out of Chancery.

10-1241. When issue out of chancery tried.

10-1242. When such issues ordered.
10-1243. Trial and decision of cause at

same term; appeal.

Article 1.

General Provisions.

§ 10-1201. How controversy submitted without action.

Parties to a matter in dispute which may be the subject of a civil action

may, without action, agree upon a case containing the facts upon which the

controversy depends and present a submission of the same to any court which

would have jurisdiction if an action had been brought. But it must appear

by affidavit that the controversy is real and the proceedings in good faith

to determine the rights of the parties. The court shall thereupon hear and

determine the case and render judgment thereon as if an action were de-

pending.

1942 Code § 668; 1932 Code § 668; Civ. P. '22 § 675; Civ. P. '12 § 413; Civ. P. '02 § 374;

1870 (14) § 389.

Only facts should be stated in agree-

ment.—All that is required or contemplated
by this section is a statement of the facts

(not conclusions of law), which shall be
submitted to the court, and upon which
the court shall render judgment as if there

existed a formal action. Southern Ry. Co.

v. City Council of Greenville. .9 S. C. 449,

27 S. E. 652.

And facts alone are considered by the

court.—When considering a statement filed

under this section, the court will look only

to the facts therein stated, and will dis-

regard an agreement of the parties incor-

porated therein. Southern Rv. Co. v. City

Council of Greenville, 49 S. C. 449, 27 S.

E. 652.

Where two license taxes are paid under
protest, and the parties agree as to the

amount of refund, if any, the court may
disregard such agreement and allow legal

interest with the refund. Southern Ry. Co.
v. Citv Council of Greenville, 49 S. C. 449,

27 S. E. 652.

Parties themselves must agree to submis-
sion of case.—Under this section it is neces-

sary that the parties themselves agree on
the case, and there must not be merely an
agreement of counsel. Bradford v. Buchan-
an, 39 S. C. 237, 17 S. E. 501.

And agreement for submission must be
signed by parties themselves, to give the

court jurisdiction. Reeder v. Workman,
37 S. C. 413, 16 S. E. 187; Hobart College
v. Fitzhugh, 27 N. Y. 130.

Provision as to affidavit mandatory.

—

The provision of this section pertaining to

the affidavit and the contents thereof is

mandatory, and in the absence of such affi-

davit the court is without jurisdiction.

Reeder v. Workman, 37 S. C. 413, 16 S. E.

187.

Section applicable to Supreme Court in

all matters within its original jurisdiction.

Carolina Gro. Co. v. Burnet, 61 S. C. 205,

39 S. E. 381; Simpson v. Willard, 14 S. C.

191; Macoy v. Curtis, 14 S. C. 367.
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And under this section, proceedings in of Anderson, 123 S. C. 208, 116 S. E. 451;
mandamus may be brought originally in as to exemption of property from taxation,

the Supreme Court. Carolina Gro. Co. v. Chester County v. White Bros., 70 S. C.

Burnet, 61 S. C. 20S, 39 S. E. 3S1. 433, 50 S. E. 28; Kennedy v. Zimmerman,
Applied in Burwell v. South Carolina 175 S. C. 122, 178 S. E. 497; Simons v.

Tax Commission, 130 S. C. 199, 126 S. E. City Council of Charleston, 181 S. C. 353,

29; as to adjustment of license tax, Wing- 187 S. E. 545; Bannister v. Lollis, 183 S.

field v. South Carolina Tax Commission, C. 218, 190 S. E. 511; DeLoach v. Scheper,
134 S. C. 251, 131 S. E. 421; Piegler v. 188 S. C. 21, 198 S. E. 409; Coward v.

Jeffries, 128 S. C. 254, 121 S. E. 783; as to Nettles, 197 S. C. 84, 14 S. E. (2d) 551

enjoining the issuance of notes by commis- (petition to enjoin municipal authorities

sion of public works for construction of from imposing paving assessment) ; Oeland
waterworks system, Hyams v. Carroll, 146 v. Kimbrell's Furniture Co., 210 S. C. 223,

S. C. 470, 144 S. E. 153; as to the con- 42 S. E. (2d) 228; Monarch Mills v. South
struction of a deed, Mattison v. Mattison, Carolina Tax Commissioner, 149 S. C. 219,

65 S. C. 345, 43 S. E. 874; as to construe- 146 S. E. 870 (1929).

tion of a will, Nicholson v. Cousar, 50 S. Cited in Acker v. Cooley, 177 S. C. 144,

C. 206, 27 S. E. 628; as to determination 181 S. E. 10; Middleton v. Littlejohn, 179

of liability for rent, Stewart v. Morris, S. C. 88, 183 S. E. 593: Spartanburg v.

84 S. C. 148, 65 S. E. 1044; Wolfe v. Bank Leonard, 180 S. C. 491, 1S6 S. E. 395.

§ 10-1202. Bringing issue to trial ; separate trials.

Either party complying with the requirements of § 10-1101 may bring the

issue to trial and, in absence of the adverse party, unless the court for good

cause otherwise direct, may proceed with his case and take a dismissal of

the complaint or a verdict or judgment as the case may require. A separate

trial between a plaintiff and any of the several defendants may be allowed

by the court whenever, in its opinion, justice will thereby be promoted.

1942 Code § 599; 1932 Code § 599; Civ. P. '22 § 539; Civ. P. '12 § 318; Civ. P. '02 § 280;

1870 (14) § 282.

Severance is in discretion of trial court.

—

railroad and a trestle at an overhead cross-

Under this section, severance being in the ing. Brown v. Southern Ry. Co., Ill S. C.

wise discretion of the trial court, it may 140, 96 S. E. 701.

deny separate trials in an action against Cited in Steffens v. Bulwinkle, 48 S. C.

a city and a railroad company for injuries 357, 26 S. E. 666.

caused by insufficient clearance between a

§ 10-1203. Notice before hearing at chambers.

In all contested matters the adverse party shall be entitled to notice of the

time and place of any hearing at chambers. Such notice when not otherwise

fixed by statute or rule shall be given at least ten days prior to any such

hearing. In the case of an application for judgment the notice shall not be

made until after the time for answering or making return has expired, except

(1) by consent, (2) in partition and foreclosure suits and (3) when the sum-

mons has been served by publication.

1942 Code § 37; 1932 Code § 37; Civ. P. '22 § 35: Civ. C. '12 § 3833; Civ. C. '02 § 2736;

G. S. 2115; R. S. 2247; 1818 (7) 321; 1882 (17) 38; 1887 (19) 813; 1891 (20) 1123; 1899

(23) 30; 1908 (25) 1055: 1920 (31) 806; 1921 (32) 281; 1925 (34) 94; 1930 (36) 1247;

1933 (38) 50; 1937 (40) 79.

Succesful bidder at foreclosure sale section and as such is entitled to the ten

"party" within meaning of this section.— days' notice herein provided for. Blatt v.

A successful bidder at a foreclosure sale Blount, 121 S. C. 78, 113 S. E. 467.

is a "party" within the meaning of this
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§ 10-1204. Continuances for certain nonresidents and unauthorized insurers.

The court in which any action in which service shall have been made under

the provisions of §§ 10-424, 10-426, 10-426.1, 10-431 or 10-432.1 is pending shall

order such continuance as may be necessary to afford the defendant reasonable

opportunity to defend the action.

1942 Code §7765; 1932 Code §7765; Civ. C. '22 §4029: Civ. C. '12 §2665; Civ. C. '02

§ 17S0; R. S. 1466; 1893 (21) 409; 1922 (32) 1023; 1933 (38) 486; 1947 (45) 561; 1949 (46)
342.

Cited in Hensley v. Green, 36 F. Supp.
671.

§ 10-1205. Defense by defendants served by order of publication.

A defendant against whom publication is ordered or his representatives,

on application and sufficient cause shown at any time before judgment, must
be allowed to defend the action and the defendant against whom publica-

tion is ordered or his representatives may, in like manner, upon good cause

shown, be allowed to defend after judgment at any time within one year

after notice thereof and within seven years after its rendition, on such terms

as may be just. If the defense be successful and the judgment, or any part

thereof, has been collected or otherwise enforced such restitution may there-

upon be compelled as the court directs. But the title to property sold under

such judgment to a purchaser in good faith shall not be thereby affected.

1942 Code § 436; 1932 Code § 436; Civ. P. '22 § 392; Civ. P. '12 § 185; Civ. P. '02 § 156;

1870 (14) § 157; 1876 (16) 190; 1898 (22) 698; 1901 (23) 635: 1904 (24) 379; 1913 (28)

40; 1914 (28) 534; 1933 (38) 452; 1940 (41) 1825; 1941 (42) 275.

Title to property sold to bona fide pur- sold under such judgment to a purchaser
chaser not affected by this section.—Under in good faith shall not be affected, such de-

this section, which provides that "defend- fendant cannot divest rights of innocent

ant against whom publication is ordered" purchasers which had vested before any
may upon good cause shown be allowed to assault had been made on the judgment,

defend after the judgment, and if successful which on its face was entirely regular,

and the judgment has been enforced, such though defendant was not duly and legally

restitution may be compelled as the court served by publication. Hunter v. Ruff, 47

may direct, although the title to property S. C. 525, 25 S. E. 65.

§ 10-1206. Court to be furnished with copies of pleadings.

When the issue shall be brought to trial by the plaintiff he shall furnish

the court with a copy of the summons and pleadings, with the offer of de-

fendant if any shall have been made. When the issue shall be brought to trial by

the defendant and the plaintiff shall neglect or refuse to furnish the court

with a copy of the summons and pleadings and the offer of the defendant,

they may be furnished by the defendant.

1942 Code § 600; 1932 Code § 600; Civ. P. '22 § 540; Civ. P. '12 § 319; Civ. P. '02 § 281;

1870 (14) § 283.

§ 10-1207. Papers lost or withheld.

If an original pleading or paper be lost or withheld by any person the court

may authorize a copy thereof to be filed and used instead of the original.

1942 Code § 823; 1932 Code § 823; Civ. P. '22 § 771; Civ. P. '12 § 457; Civ. P. '02 § 419;

1870 (14) § 437.
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Section confers no new powers.—This records. Dubois v. Thomas, 14 S. C. 30.

section confers no new powers, but simply And such general powers include author-
recognizes the general power, already ex- ity to substitute for lost judgment records.

isting in the court, of so substituting new —Dubois v. Thomas, 14 S. C. 30.

§ 10-1208. Trial when issues are of both law and fact.

When the issues that arise upon different parts of the pleadings are of both

law and fact the cause shall be placed on the calendar of issues of fact, and

the issues shall be tried together, unless the court otherwise directs.

1942 Code § 591; 1932 Code § 591; Civ. P. '22 § 531; Civ. P. '12 § 310; Civ. P. "02 § 272;
1870 (14) § 274; 1873 (15) 498.

Under this section, trial court has broad
but not unlimited discretion in dealing with
procedural matters. Mitchell v. Federal
Intermediate Credit Bank, 165 S. C. 457,

164 S. E. 136.

Which discretion should favor first try-

ing issues most likely to end case.—Mitchell

v. Federal Intermediate Credit Bank, 165

S. C. 457, 164 S. E. 136.

And court may order separate trial of

plea in bar involving law issue only.—An
order directing immediate and separate

trial of plea in bar, based on judgment and
involving law issues only, was not abuse
of court's discretion under this section.

Mitchell v. Federal Intermediate Credit

Bank, 165 S. C. 457, 164 S. E. 136.

And plaintiff not entitled to stay on notice

of appeal therefrom.—Plaintiff was not
entitled to stay on notice of appeal from
order directing immediate and separate
trial of plea in bar. Mitchell v. Federal
Intermediate Credit Bank, 165 S. C. 457,

164 S. E. 136.

§10-1209. Waiver of trial by jury.

Trial by jury in the court of common pleas may be waived by the several

parties to an issue of fact in actions on contract and with the assent of the

court in other actions in the manner following:

(1) By failing to appear at the trial

;

(2) By written consent, in person or by attorney, filed with the clerk; or

(3) By oral consent in open court entered in the minutes.

1942 Code § 648; 1932 Code § 648; Civ. P. '22 § 588; Civ. P. '12 § 326; Civ. P. '02 § 288;

1870 (14) § 290.

Scope of "actions on contract".—This
section, in the term "actions on contract",

includes such actions as before its adoption
were recognized as actions at common law.

State v. Spartanburg & Union R. Co., 8
S. C. 129.

Party may waive right to jury trial by
consenting to reference.—Griffith v. Crom-
ley, 58 S. C. 448. 36 S. E. 738; City Council
of Charleston v. Ryan, 22 S. C. 339; Meetze
v. Charlotte, etc., R. Co., 23 S. C. 1; Mar-
tin v. Martin, 24 S. C. 446; Calvert v.

Nickles, 26 S. C. 304, 2 S. E. 116; Archer
v. Ellison, 28 S. C. 238, 5 S. E. 713; Rhodes
v. Russell, 32 S. C. 585, 10 S. E. 828.

Or by consenting to trial by the court.

—

Whaley v. Bank of Charleston, 5 S. C. 189;

Margruder v. Clayton, 29 S. C. 407, 7 S.

E. 844; Griffith v. Cromley, 58 S. C. 448,

36 S. E. 738.

Which cannot be complained of on ap-

peal.—A party requesting that the case be
heard by the judge without the aid of a

jury cannot complain on appeal that it was
so tried. Stepp v. National Life & Matu-
rity Ass'n, 37 S. C. 417. 16 S. E. 134.

But party cannot waive such right by
his conduct.—Sale v. Meggett, 25 S. C. 72.

Quoted in Best v. Barnwell County,

114 S. C. 123, 103 S. E. 479.

Cited in Trenholm v. Morgan, 28 S. C.

268, 5 S. E. 721; Greenwood Granite &
Const. Co. v. Ware Shoals Mfg. Co., 78

S. C. 169, 58 S. E. 765; Banks v. Frith, 97 S.

C. 362, 81 S. E. 677; Sloan v. Burnett, 149

S. C. 12, 146 S. E. 601; Keenan v. Lesslie,

79 S. C. 473, 60 S. E. 1114.

§ 10-1210. Blank.
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§ 10-1212. Enlarging time for proceeding in an action.

The time within which any proceeding in an action must be had after its

commencement, except the time within which an appeal must be taken, may
be enlarged upon an affidavit showing grounds thereof by a judge of the cir-

cuit court. The affidavit, or a copy thereof, must be served with a copy of the

order or the order may be disregarded.

1942 Code § 820; 1932 Code § 820; Civ. P. '22 § 757; Civ. P. '12 § 443; Civ. P. '02 § 405;
1870 (14) § 420.

Section does not require notice of appli-

cation for enlargement of time of proceed-

ing.—This section does not require notice

of an application for the enlargement of the

time of a proceeding in an action. This is

indicated by the fact that the order may be

disregarded unless a copy of the affidavit

is served with the order. Fishburne v.

Minott, 72 S. C. 567, 52 S. E. 648.

And enlarging time to answer does not
stay proceedings, so as to require notice.

Wilcox & Gibbs Guano Co. v. Phoenix Ins.

Co.. 60 F. 929. affirmed in 65 F. 628.

Applied in Chesterfield Gro. Co. v. Birch

(S. C), 101 S. E. 645.

Quoted in White v. Harby, 176 S. C. 36,

179 S. E. 671.

§ 10-1213. Relief from mistake, etc. ; amendments.

The court may, in its discretion and upon such terms as may be just, at

any time within one year after notice thereof relieve a party from a judgment,

order or other proceeding taken against him through his mistake, inad-

vertence, surprise or excusable neglect and may supply an omission in any

proceeding. And whenever any proceeding taken by a party fails to con-

form in any respect to the provisions of this Code the court may, in like

manner and upon like terms, permit an amendment of such proceeding so

as to make it conformable thereto.

1942 Code § 495; 1932 Code § 495; Civ. P. '22 § 437; Civ. P. '12 § 225; Civ. P. '02 § 195;

1870 (14) § 197.

I. General Consideration.

II. Grounds for Motion for Relief from
Judgment.

III. Discretion of Court on Motion for

Relief from Judgment.
IV. Action of Court on Motion for Re-

lief from Judgment.
V. Time Limitation on Motion for Relief

from judgment.
VI. Amendment for Nonconformity to

Code.

VII. Illustrations of Application of Section.

A. Grounds Sufficient for Granting

Relief.

B. Grounds Insufficient for Granting

Relief.

I. GENERAL CONSIDERATION.
Section liberally construed.—This sec-

tion should have a liberal construction in

furtherance of justice. Ex parte Union
Mfg. & Power Co., 81 S. C. 265, 62 S. E.

259; Detroit Fidelity & Surety Co. v. Fos-

ter, 170 S. C. 121, 169 S. E. 871; Savage v.

Cannon, 204 S. C. 473. 30 S. E. (2d) 70.

In order to dispose of cases upon their

merits.—The power conferred upon courts

to relieve parties from judgments taken

against them by reason of their mistake,

inadvertence, surprise, or excusable neglect

should be exercised by them in the same
liberal spirit in which this section was
designed—in furtherance of justice and in

order that cases may be tried and disposed

of upon their merits. Ex parte Union Mfg.

& Power Co., 81 S. C. 265, 62 S. E. 259;

Gaskins v. California Ins. Co., 195 S. C.

376, 11 S. E. (2d) 436; Savage v. Cannon,
204 S. C. 473, 30 S. E. (2d) 70.

And section must be strictly followed.

—

This section provides the method by which

a judgment may be set aside, which method
must be strictly followed. Anderson v.

Toledo Scale Co., 192 S. C. 300, 6 S. E.

(2d) 465.
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And remedy provided by section is ex-
clusive.—This section provides an exclu-

sive remedy, which takes the place of a

petition for rehearing or a bill of review.
Carolina Nat. Bank v. Homestead Bldg.,

etc., Ass'n, 56 S. C. 12, 33 S. E. 781; Knox
v. McKee, 96 S. C. 418, 81 S. E. 12; New
York Life Ins. Co. v. Mobley, 90 S. C.

552, 73 S. E. 1032.

Section applies only to mistakes of fact

and not of law.— It is the established rule

of this jurisdiction that the provisions of

this section of the Code apply only to

mistakes of fact and not of law. Lucas v.

North Carolina Mut. Life Ins. Co., 184

S. C. 119, 191 S. E. 711; Anderson v. Toledo
Scale Co., 192 S. C. 300, 6 S. E. (2d) 465.

But relief may be granted for mistake
of law.—Where it was contended that the

rule is that the provisions of this section

apply only to mistakes of fact, not to mis-

takes of law, it was held that as a general

rule this is true, but relief has been granted,

although the mistake might be termed one
of law rather than of fact, where the litigant

used due diligence in employing counsel,

who took prompt steps to protect the in-

terests of his client according to what he
conceived to be the proper practice, but

allowed his client to get in default through
a mistake as to the proper procedure. Sav-
age v. Cannon, 204 S. C. 473, 30 S. E. (2d)

70.

Section applies to parties to action.—This
section applies to parties to the action, and
the words used imply knowledge of the

pendency of the action or proceeding, and
the failure of a party thereto to take the

steps necessary to protect his rights for one
of the causes stated. Jones v. Haile Gold
Min. Co., 79 S. C. 47, 60 S. E. 35.

Who are neither present nor represented

at the action.— It is intended for parties

who may, through such cause, have lost

the opportunity to be present at the trial

or to be represented there; and not for

parties who, represented at the trial, are

only entitled to relief by application for

new trial under the provisions of the law

therefor. Ex parte Williams, 7 S. C. 71;

Gibbes v. Elliott, 8 S. C. 50; Steele v. C, C.

& A. R. Co., 14 S. C. 324; Hand v. Savannah
R. Co., 17 S. C. 219; Clark Bros. v. Wim-
berly, 24 S. C. 138; Kaminitsky v. North-

eastern R. Co., 25 S. C. 53; Peeples v. Ul-

mer, 64 S. C. 496, 42 S. E. 429.

But is not means of avoiding bar of res

adjudicata.—The bar of res adjudicata

could not be avoided by pleading surprise

in the former action, through admission of

evidence as to facts alleged not to have
been put in issue by the pleadings therein.

Any relief upon such ground is obtainable
only by application to the court in the orig-
inal action, under this section. Sovereign
Camp of Woodmen v. Means, 87 S. C.
127, 69 S. E. 85.

And section never intended to protect
the stubborn and indifferent.—Pruitte v
Burns, 212 S. C. 325, 47 S. E. (2d) 7S5.

Section applies to award of arbitrators.

—

Where a proper showing is made for relief
under this section, providing that within a
year the court may relieve a party from a
judgment taken against him through his
mistake, inadvertence, surprise, or excus-
able neglect, the same relief could be given
after the time for appeal has expired in

respect of a judgment on award of arbitra-
tors as in case of any other judgment, time
to appeal from which has expired. Rogers
v. McManus, 10S S. C. 350, 94 S. E. 732.

Applicability of section to action in magis-
trate's court.—In Doty & Co. v. Duvall,
19 S. C. 143, the court held that a trial

justice (now magistrate) had no jurisdic-
tion to entertain a motion for a new trial,

unless it was made within five days from
the rendering of the judgment; and that
this section, which authorizes the court, in

certain cases, to relieve a party from a
judgment taken against him, was not in-

tended to apply to trial justices' courts.
But the language of every decision must be
read with reference to the facts of the case
under consideration. And, while it is not
distinctly so stated in the report of the
case, it is clearly inferable that the de-
fendant was personally served with process,
and made default. Therefore, as she was
bound to take notice that judgment would
be rendered on the day set for trial, the
time within which to appeal or move for

a new trial began to run from that day.
O'Rouke v. Atlantic Paint Co., 91 S. C.

399, 74 S. E. 930.

Application in Federal court.—Where,
after the removal of a cause to the Federal
court, a motion to remand was made and
determined before the hearing of another
motion to make the complaint more definite

and certain, which motion had been filed in

the state court and removed with the record,

and by reason of the pendency of such mo-
tion undetermined, defendant filed no
answer within the time required and judg-
ment was taken by default, such judgment
will be set aside on terms under this sec-

tion providing that the court in its discre-

tion may allow an answer to be made after

the time limited bv the Code has expired.

Bryce v. Southern Ry. Co., 129 F. 966.

Unsworn complaint to set aside default

judgment does not require sworn answer.

—
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Where a complaint is not sworn to on a

proceeding to set aside a judgment on de-

fault under this section, it is unnecessary
that defendant swear to the proposed
answer. Farmers' & Mechanics' Mercan-
tile & Mfg. Co. v. Smith, 70 S. C. 160, 49

S. E. 226.

And direct appeal to Supreme Court does
not lie from default judgment.—A party in

default cannot appeal directly to the Su-
preme Court from the judgment against

him. His remedy is by a motion in the

cause, to vacate the judgment, under this

section of the Code. Gillian v. Gillian, 65

S. C. 129, 43 S. E. 386; Duncan v. Duncan,
93 S. C. 487, 76 S. E. 1099.

Objection to default judgment cannot be
made by oral demurrer.—Where judg-
ment is taken by default, an objection that

the complaint does not state a cause of

action cannot be made by oral demurrer,

but the remedy is by motion to set the

same aside, under this section. Gillian v.

Gillian, 65 S. C. 129, 43 S. E. 386.

And where default judgment goes beyond
relief asked in complaint, the remedy of de-

fendant is by appeal, and not by motion to

open the judgment. McMahon v. Pugh,
62 S. C. 506. 40 S. E. 961.

Applied in Knotts v. Knotts, 191 S. C.

253, 1 S. E. (2d) 809.

Quoted in Wright v. Barringer, 160 S.

C. 359, 158 S. E. 737.

Cited in Allen v. Allen, 48 S. C. 566, 26

S. E. 786: De Pass v. Spartanburg, 190 S.

C. 22, 1 S. E. (2d) 904; Hughes v. Slater,

209 S. C. 168. 39 S. E. (2d) 509.

II. GROUNDS FOR MOTION FOR
RELIEF FROM JUDGMENT.

Prima facie showing that requested relief

in furtherance of justice necessary to open
judgment.—To open a judgment there must
be a prima facie showing from which the

court itself may infer that the relief asked

would be in furtherance of justice. It is

not sufficient for the moving party to say

as a legal conclusion that the judgment is

improper or unjust. Sarratt v. Gaffnev

City Carpet Mfg. Co., 77 S. C. 85, 57 S. E.

616; Gaskins v. California Ins. Co., 195

S. C. 376, 11 S. E. (2d) 436.

Grounds to be shown in order to va-

cate judgment.—In order to prevail on a

motion to vacate a judgment under this

section, the mover must show (1) that the

judgment was taken against him "through

his mistake, inadvertence, surprise, or ex-

cusable neglect"; and (2) that he has a

meritorious defense. Savage v. Cannon,
204 S. C. 473, 30 S. E. (2d) 70; Jenkins v.

Jones, 208 S. C. 421, 38 S. E. (2d) 255.

Judgment may be opened for fraud or
mistake.— It is not to be doubted that upon
a showing of surprise or excusable neglect

the court of common pleas, even after such
adjudication, for fraud or mistake, could
open the accounting under this section.

Sarratt v. Gaffnev City Carpet Mfg. Co.,

77 S. C. 85, 57 S. E. 616.

And default judgment may be vacated.

—

This section authorizes the judge to vacate

judgment by default. Truett v. Rains, 17

S. C. 451; LeConte v. Irwin, 19 S. C. 554.

And relief may be granted for after-dis-

covered evidence.— In Covington v. Cov-
ington, 47 S. C. 263, 25 S. E. 193, the court

said: "Since the case of Durant v. Philpot,

16 S. C. 116, which was decided in the year

1881, and which has since been recognized,

it seems to us a waste of time for counsel

to inveigh against the practice of granting

new trials in equity causes on after-dis-

covered evidence, on motion therefor. The
legislature has clothed circuit judges with

the power to have and grant such matters."

And representation by counsel not bar to

vacating judgment.—A judgment may be

vacated though the party against whom the

judgment was rendered was represented

by counsel. Ex parte Roundtree, 51 S. C.

405, 29 S. E. 66; Vaughan v. Hewitt, 17

S. C. 442.

If requirement of due diligence is met.

—

A motion for leave to amend the answer
should have been overruled, where the sup-

porting affidavit did not show mistake or

inadvertence, or that due diligence had

been exercised to procure the information

upon which the proposed new defenses were
based, but alleged merely that it was not

convenient to sooner get such information.

Lowry v. Atlantic Coast Line R. Co., 92

S. C. 33, 75 S. E. 278.

But no remedy provided for culpable

neglect or ignorance.—In Woodward v.

Elliott, 27 S. C. 368, 3 S. E. 477, the court

said: "We are unable to discover the slight-

est evidence that anything was done or

omitted which was calculated to mislead

these parties, or keep them in ignorance of

their rights or interests in the premises;

and if they have been so misled, it is due

either to their own fault or to their igno-

rance, for which the law provides no rem-

edy."

And no consideration given to party will-

fully or inexcusably in default.—A party

who is willfully or inexcusably in default,

or one who gets himself into that predica-

ment by resorting to technical and dilatory

practice or motions without merit, for the

purpose of hindering and delaying the op-

posite party in bringing the cause to a
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hearing on the merits, deserves no consid-

eration from the court. Savage v. Cannon,
204 S. C. 473, 30 S. E. (2d) 70.

And party may not obtain relief where
attorney fully informed of facts in rendition

of judgment.—A party cannot invoke the

provisions of this section when his attorney

had full knowledge of all the facts con-

nected with the rendition of the judgment,
and actually consented thereto in open
court, in the absence of facts showing mis-
take, surprise, inadvertence, or excusable

neglect on the part of the attorney, which
facts are not made to appear in this case.

Steele v. C, C. & A. R. Co., 14 S. C. 324;

Ex parte Roundtree, 51 S. C. 405, 29 S.

E. 66; Dixon v. Floyd, 73 S. C. 202, 53 S.

E. 167.

Burden of proving grounds for relief on
party seeking relief.—Where such a motion
is based on the ground of mistake, inad-

vertence, surprise, or excusable neglect, it

is incumbent on the party in default to

prove the grounds upon which he seeks

relief, by setting out the facts in detail, un-

der oath, so that his adversary may have
• an opportunity to rebut them and the court

mav determine their sufficiency. Roberts
v. Pawley, 50 S. C. 491, 27 S. E. 913; Gillian

v. Gillian, 65 S. C. 129, 43 S. E. 386; Dun-
can v. Duncan, 93 S. C. 487, 76 S. E. 1099.

For the court in its discretion to grant

relief under this section from a judgment
within a year, the party must make a proper

showing of judgment having been taken

against him through his excusable neglect,

inadvertence, mistake, or surprise. Rogers
v. McManus, 10S S. C. 350, 94 S. E. 732.

Motion to set aside for failure to serve

summons distinguished.—A motion to be

relieved from a judgment taken against a

party through his mistake, etc., stands

upon an entirely different footing from a

motion to set aside a judgment on the

ground that the summons was not served

on the defendant, so as to make him a

party to the action. The first of these mo-
tions is based upon the conduct of the

party making the motion, and is addressed

to the discretion of the court, while the

other is merely the assertion of a legal

right, founded upon the failure of the ad-

verse party to comply with the require-

ments of the law, and is not dependent

upon the discretion of the court. This

section is inapplicable to the second of said

motions. New York Life Ins. Co. v. Mo-
bley, 90 S. C. 552, 73 S. E. 1032; Dill-Ball

Co. v. Bailey, 103 S. C. 233, 87 S. E. 1010;

Fitzgerald v. Case Threshing Mach. Co.,

94 S. C. 54, 77 S. E. 739.

III. DISCRETION OF COURT ON
MOTION FOR RELIEF FROM

JUDGMENT.
Motion to vacate judgment addressed to

discretion of judge.—In vacating a judg-
ment and permitting the defendant to
answer, a matter of this kind is addressed
to the sound discretion of the judge before
whom the motion is heard, and the ap-
pellant must make a clear showing of an
abuse of discretion by the trial judge to
disturb his ruling. Savage v. Cannon, 204
S. C. 473, 30 S. E. (2d) 70.

Whose ruling thereon not disturbed un-
less abuse of discretion clearly shown.

—

A motion to vacate a judgment by default

is within the sound discretion of the judge
before whom the motion is heard, and his
ruling will not be disturbed on appeal, un-
less appellant clearly shows abuse of dis-

cretion. Pruitte v. Burns, 212 S. C. 325,

47 S. E. (2d) 785.

In absence of clear showing of abuse of

discretion, refusal of county court to set

aside judgment on ground of surprise and
excusable neglect, under this section, is

not reversible error. Hartford Fire Ins.

Co. v. Sightler, 131 S. C. 241, 127 S. E. 13.

And burden of showing abuse upon party
making allegation.—Of course, the Su-
preme Court would not assume that any
circuit judge had been guilty of abuse of

discretion confided to him by law, and
hence, whenever an appeal has been taken

upon this ground, the burden rests upon
the appellant to show that there has been
abuse of discretion. Baggett v. Strickland,

158 S. C. 60, 155 S. E. 237; White v. Cole-
man, 38 S. C. 556, 17 S. E. 21; Duncan v.

Duncan, 93 S. C. 487, 76 S. E. 1099; Ameri-
can Trust Co. v. Bloom, 148 S. C. 386, 146

S. E. 249.

There is no imputation of abuse of dis-

cretion.—No ground exists for imputing
to the county court the manifest abuse of

discretion, which will alone warrant the

Supreme Court in reversing an order un-

der this section for an error of law. Drum-
mond v. Edwards, 126 S. C. 435, 120 S. E.

366.

And there is no abuse unless meritori-

ous cause of action or defense shown.

—

Though there has been mistake, inadvert-

ence, surprise, or excusable neglect, under
this section, there is no abuse of discre-

tion in refusing to open a default judgment,

in absence of a satisfactory prima facie

showing of meritorious cause of action or

defense. Savannah Supply Co. v. Ross,

128 S. C. 298, 122 S. E. 772; Duncan v.

Duncan, 93 S. C. 487, 76 S. E. 1099.
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Illustrative cases in which discretion of

judge held not abused.—Discretion held

not abused in denying motion to set aside

judgment, where defendant's counsel had
notice that case would be called for trial

at particular time and failed to appear only
because waiting in own office for defend-
ant to come in response to message sent

him. Hartford Fire Ins. Co. v. Sightler,

131 S. C. 241, 127 S. E. 13.

The granting of the motion was not ob-
jectionable in that the surprise, if any, was
as to a ruling of law, but under the facts

stated in the affidavits, the order was not
an abuse of the trial court's discretion.

Empire Min. Co. v. Propeller Towboat Co.,

60 S. C. 457, 38 S. E. 602.

Refusal to vacate default judgment for

excusable neglect of defendant, who did

not take summons to attorney but handed
it to agency conducting negotiations for

settlement on his behalf, held not abuse
of trial court's discretion. Bissonette v.

Joseph, 170 S. C. 407, 170 S. E. 467.

The trial court did not abuse its discre-

tion in granting relief to defendant from
a judgment taken by default upon the

grounds set forth in this section, when the

record showed that the attorney for the

defendant when he obtained a verbal ex-

tension of time for filing his answer mis-

understood as to when order of reference

was to be entered, and further that he was
under great mental strain due to illness in

his family and that he acted with dispatch

when he learned of the default judgment.
Jenkins v. Jones, 208 S. C. 421, 38 S. E.

(2d) 255.

IV. ACTION OF COURT ON MOTION
FOR RELIEF FROM JUDGMENT.
Judge may not set aside judgment at

chambers.—A circuit judge has no power
at chambers to set aside a judgment under

this section. Turner v. Foreman, 47 S. C.

31, 24 S. E. 989; Sarratt v. Gafifney City

Carpet Mfg. Co., 77 S. C. 85, 57 S. E. 616.

And where judge, under this section,

vacates order of another circuit judge, he

does not review the vacated order on the

merits. Dunton v. Harper, 64 S. C. 338,

42 S. E. 153.

Effect of denial of original motion.

—

Where defendant's original motion to open
a judgment for excusable neglect was de-

nied by the trial court and the judgment
affirmed, such decision is the law of the

case, and is conclusive against a second

motion to open the judgment on the

ground of the same excusable neglect.

Sharpe v. Huggins, 114 S. C. 40, 102 S. E.

788.

On tlie original motion to open judg-
ment for excusable neglect, all the evi-
dence should be presented, and after de-
nial of the first motion, a second on the
same ground cannot be granted on the the-
ory that different evidence was presented.
Sharpe v. Huggins, 114 S. C. 40, 102 S.

E. 788.

Exception to ruling of trial court must
not be too general.—Where the trial court
granted a motion to set aside a default
judgment, an exception thereto that the
court should have refused the motion is

too general. Empire Min. Co. v. Propeller
Towboat Co., 60 S. C. 457, 38 S. E. 602.

And appeal from such ruling not enter-
tained unless grounds of motion strike at
foundation of cause of action.—An appeal
will not be entertained from an order re-

fusing the motion, unless the grounds of
the motion strike at the foundation of the
cause of action, or the power of the court
to pronounce judgment, because the de-
fault admits the truth of every relevant fact

well pleaded. Odom v. Burch, 52 S. C.

305, 29 S. E. 726; Washington v. Hesse,
56 S. C. 28, 33 S. E. 7S7; Gadsden v.

Home Fert., etc., Co., 89 S. C. 483, 72 S.

E. 15; Duncan v. Duncan, 93 S. C. 487,

76 S. E. 1099.

And appellate court does not decide case
on merits, where motion is made for relief

under this section. Jenkins v. Jones, 208
S. C. 421, 38 S. E. (2d) 255.

But only whether prima facie showing
made of meritorious defense.— Jenkins v.

Jones, 208 S. C. 421, 38 S. E. (2d) 255.

Where two motions made, both should be
considered.—Where defendant moved to

open judgment by default, on the ground
that the summons was not served, and also

under this section, for an extension of time
to answer, the court, on overruling the mo-
tion on the first ground, should not dismiss

the motion without considering the second
ground urged. Vander Veen v. Wheeler,
76 S. C. 177, 56 S. E. 679.

V. TIME LIMITATION ON MOTION
FOR RELIEF FROM JUDGMENT.
Limitation of one year only time limita-

tion for motion to set aside judgment in

this State. Thew v. Porcelain Mfg. Co.,

5 S. C. 415; Ex parte Carroll. 17 S. C. 446.

And relief must be sought within one
year after notice of judgment.—Under the

provisions of this section of the Code, the

relief can be granted only when the same
is asked for within one year after notice

of the judgment. Witt v. Leysath, 160

S. C. 251, 158 S. E. 226.
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But section does not limit relief on other

grounds.—This section does not limit the

time within which the court might grant

relief from a judgment, where the ground
for relief was not a mistake or inadvert-

ence of the applying party, but an omis-
sion of necessary procedure by the adverse
party. Bank of Columbia v. Havird Co.,

99 S. C. 110, 82 S. E. 1006.

And section is not applicable to exten-

sion of time for filing security for costs.

—

It does not apply to extension of time
for filing security for costs. Bomar v. Ashe-
ville & S. R. Co., 30 S. C. 450, 9 S. E. 512.

And equity courts retain full equitable

jurisdiction unaffected by time limitation in

this section.—In cases where a judgment
may be attacked on other grounds of equita-

ble cognizance, such as fraud, unconscion-
ableness, duress, or lack of jurisdiction, the

state courts, as courts of equity, retain their

full equitable jurisdiction, unaffected by the

one year limitation in this section of the

Code. Ex parte Carroll, 17 S. C. 446; Ex
parte Gray, 48 S. C. 566, 26 S. E. 786.

Time begins to run when party has notice

of alleged mistake.—Under this section, time

does not begin to run against a person

until such person has notice of the mis-

take alleged to have been made. McCor-
mick v. Rush, 176 S. C. 235, 180 S. E. 43.

Lack of actual notice of judgment within
one year of entry inadequate reason to avoid

time limitation.—No actual notice of the

judgment within one year of its entry is not

adequate reason to avoid the time limita-

tion of this section. Witt v. Leysath, 160

S. C. 251, 158 S. E. 226; Anderson v. Toledo
Scale Co., 192 S. C. 300, 6 S. E. (2d) 465.

And default judgment could not be set

aside by petition filed more than year after

judgment recorded, recordation giving judg-

ment debtor binding constructive notice of

judgment. Witt v. Leysath, 160 S. C. 251,

158 S. E. 226.

VI. AMENDMENT FOR NON-
CONFORMITY TO CODE.

Court can correct any mistake or clerical

error in its own process to make it conform
to the record. Carroll v. Tompkins, 14 S. C.

223.

But it cannot change whole scope of

the judgment.— It has no authority to make
such alteration as would contradict the rec-

ord and change the whole scope of the judg-
ment. Trimmier v. Thomson, 19 S. C. 247.

Section not affected by limitation on right

to amend so as not to change substantially

claim or defense.—The limitation upon the

right to amend so as not to change the

claim or defense substantially applies only

to an amendment applied for during or aft-

er the trial, and not to an amendment under
this section. Hall v. Woodward, 30 S. C.

564, 9 S. E. 684.

Amendment allowed to permit complaint
to name additional party.—Under this sec-
tion, permitting an amendment of a proceed-
ing for nonconformity to the Code, the
court, in an action to recover real property,
on plaintiffs' motion to amend the complaint
to make one a party, learned by plaintiffs
since commencement of the action to be in
possession under an unrecorded agreement,
may in its discretion allow an amended and
supplemental complaint for such purpose.
Taylor v. Strauss, 91 S. C. 559, 75 S. E.
175.

VII. ILLUSTRATIONS OF APPLICA-
TION OF SECTION.

A. Grounds Sufficient for Granting Relief.

Default judgment in mortgage foreclosure
set aside where defendant belatedly learned
of defense of usury.—A default judgment
foreclosing a mortgage is properly set aside
on defendant's showing that, until he dis-

covered a fact after the judgment, he
thought he had no defense to the action,
while, if he had known the fact in time,
he would have interposed the defense of
usury. British & American Mortg. Co. v.

Strait, 84 S. C. 141, 65 S. E. 1038.

And party may be excused for relying on
neglectful counsel where party himself not
neglectful.—In determining whether judg-
ment should be set aside for excusable
neglect, party may be held excusable for
relying upon diligence of counsel, who has
been neglectful, only when it appears that

party himself has not been neglectful, but
has given all proper attention to litigation.

Detroit Fidelity & Surety Co. v. Foster, 170
S. C. 121, 169 S. E. 871.

New trial in action on notes not abuse
of discretion where receipt showing pay-
ment by renewal surprise to plaintiff.

—

Where court directed verdict for defend-
ant in action on notes on showing under
plea of payment that renewal of notes had
operated as payment, granting the plain-

tiff new trial was held not abuse of dis-

cretion, especially under this section, on
showing that renewal notes had never
been delivered, the court having found that

receipt showing payment by renewal of

notes was surprise to plaintiff. American
Trust Co. v. Bloom, 148 S. C. 386, 146

S. E. 249.

Trial court held justified in opening par-

tition judgment to allow determination of

rights of grantee of co-tenant, Ex parte
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Union Mfg. & Power Co. 81 S. C. 265,

62 S. E. 259.

And court was justified in granting relief

from default judgment entered when at-

torney withdrew from case without notice
to client because his fee had not been paid.

Ex parte Roundtree, 51 S. C. 405, 29 S. E.
66.

And relief was granted on affidavit show-
ing that defendant's attorney had consented
to judgment without contest under mistake
due to confusion of facts. Maybank Fertil-

izer Co. v. Jeffcoat, 131 S. C. 420, 127 S. E.
835.

And also granted where defendant
unable to consult with attorney because of

sick family.—Where, before default, a sec-

ond summons and complaint were served
personally, and defendant's family was so
sick at the time the answer should have
been served that defendant was unable to

leave home to consult his attorney, the

trial court was justified in the exercise of

its discretion under this section to grant
relief. Farmers' & Mechanics' Mercantile
& Mfg. Co. v. Smith, 70 S. C. 160, 49 S. E.

226.

For a case where court held that sufficient

grounds were shown to vacate default judg-
ment, see Gaskins v. California Ins. Co.

195 S. C. 376, 11 S. E. (2d) 436.

For facts where notice to attorney or

attorneys of issuing of decree in foreclosure

action could not be regarded as notice to

mortgagee, see McCormick v. Rush, 176

S. C. 235, 180 S. E. 43.

B. Grounds Insufficient for Granting
Relief.

Relief not granted where appellant's con-

duct negatives inadvertence, surprise, and
excusable neglect.—The appellant failed to

meet the first requirement for relief be-

cause his whole course of conduct nega-

tived inadvertence, surprise, and excusable

neglect. He showed no interest until pro-

ceedings to collect by arrest and bail were
started. Brown v. Nix, 208 S. C. 230, 37

S. E. (2d) 579.

And denial of relief proper where allega-

tion of deficient memory and bad health

not sustained.—Where a claim of deficient

memory and bad health is not sustained,

denial of the motion will not be disturbed.

Farmers' Bank of McCormick v. Talbert,

97 S. C. 74, 81 S. E. 305.

Relief refused where defendant's state-

ment controverted by records of probate

court.—Where defendant, on the strength

of an allegation in plaintiffs' complaint, ad-

mitted that plaintiffs were administrators,

where the probate records would show that

such was not the fact, he could not be re-

lieved of a judgment against him, under this
section. Martin v. Fowler, 51 S. C. 164,

28 S. E. 312.

And relief not granted where motion filed

too late for leave to except to master's orig-
inal report.—Where a decree in which ex-
ceptions to a master's supplemental report
were sustained and his original report con-
firmed and made to stand as the judgment
of the court, it was a final judgment, and
a motion at a subsequent term, after ex-
piration of time for serving notice of ap-
peal, for leave to file exceptions to the
master's original report, was too late, under
this section. Roberts v. Drayton, 121 S. C.

124, 113 S. E. 365, 116 S. E. 744.

Relief unwarranted where petitioner's at-

torneys mistakenly subordinated petition-

er's lien to junior liens.—The alleged mis-
take of petitioner's attorneys, "because of

the unauthorized act and mistake of the
attorneys subordinating petitioner's lien to

junior liens," is not such a mistake as would
warrant a court to relieve from a judgment,
under this section. Ex parte Jones, 47
S. C. 393, 25 S. E. 285.

Nor is relief proper where trial court re-

ceives request for continuance from peti-

tioner's absent attorney during course of

trial.—Where at the time of trial plaintiffs'

attorney was engaged at another place,

and the case was tried in his absence, his

request for a continuance being received

during the trial, plaintiffs are not on that

account entitled to relief under this section,

providing that the court may relieve a par-

ty from a judgment taken against him
through his mistake, inadvertence, surprise

or excusable neglect. Claussen v. John-
son, 32 S. C. 86, 11 S. E. 209.

Nor where plaintiff failed to furnish at-

torneys with facts on which to proceed in

action against him.—Where it appears that

plaintiff was duly summoned to appear and
show cause why a judgment should not

be revived against him nearly a year before

the order of renewal was granted, and he

sent the summons to his attorneys, but

never furnished them with any facts on
which to proceed, he is not entitled to any
relief under this section, providing for re-

lief against judgments taken by "mistake,

inadvertence, surprise, or excusable neg-

lect." Sullivan v. Shell, 36 S. C. 578, 15

S. E. 722.

And judgment on accounts not opened
where one counsel for creditors absent

from jurisdiction at accounting at which

local counsel continuously present.—The
court should not open a judgment passing

on accounts and discharging a receiver,
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where attorneys of creditors had ample no-

tice of the hearing, and were in possession

of the accounts for a sufficient time to file

exceptions, because one counsel for credi-

tors was in Europe when the accounting

was had, but there was a local counsel in

the case at all times. Sarratt v. Gaffnev

City Carpet Mfg. Co., 17 S. C. 85, 57 S. E.

616.

Plaintiff not entitled to relief where com-
plaint failed to state full interest to which
plaintiff entitled, although defendant aware
of facts.—That defendant, before suit was
brought, had possession of and presumably
knew contents of statement on which plain-

tiff's attorney based complaint, in which he

did not demand all of the interest to which
such statement showed plaintiff was en-

titled, did not entitle plaintiff to relief from
judgment under this section. Wilson v.

Wilson, 153 S. C. 472, 150 S. E. 897.

Where plaintiff's counsel had a written

statement before him at the time he pre-

pared complaint, in which he failed to claim
amount of interest to which such statement

showed plaintiff was entitled, because coun-
sel, "in some way inexplicable to himself,

neglected to so allege," and defendants
made offer in writing, under § 10-1001, to
allow judgment to be taken against them
for sum specified, and judgment for this

amount was entered by plaintiff, there was
no mistake, inadvertence, surprise, or ex-
cusable neglect entitling plaintiff to relief

from judgment under the present section.

Wilson v. Wilson, 153 S. C. 472, 150 S. E.
897.

And no relief from partition sale where
parties had actual notice of time and place

of sale, but failed to object thereto.—

A

sale in partition was made after due ad-
vertisements, and without objection from
any of the parties interested, although the

evidence tended to show that they had ac-

tual notice of the time and place of sale.

Held, that plaintiffs could claim no re-

lief against the sale under this section.

Woodward v. Elliott, 27 S. C. 368, 3 S. E.

477.

For case holding that defendant had not
made out case entitling him to have judg-

ment vacated, see Lucas v. North Carolina

Mutual Life Ins. Co., 184 S. C. 119, 191

S. E. 711.

§ 10-1214. Errors not affecting substantial rights.

The court shall in every stage of action disregard any error or defect in

the pleadings or proceedings which shall not affect the substantial rights of

the adverse party. No judgment shall be reversed or affected by reason of

any such error or defect.

1942 Code § 497; 1932 Code § 497; Civ. P. '22 § 439; Civ. P. '12 § 227; Civ. P. '02 § 197;

1870 (14) § 199.

Cross references.—As to material variances,

see note to § 10-693. As to immaterial vari-

ances, see note to § 10-694. As to what not

to be deemed a variance, see note to § 10-

695. As to pleading after demurrer, see

note to § 10-644. As to amendments of

course and after demurrer, see note to

§ 10-691. As to amendments by the court,

see note to § 10-692.

If party wishes to take advantage of ir-

regularity in pleadings, he must move in

due time before trial for such order as he
deserves. Blakely & Copeland v. Frazier,

11 S. C. 122.

This section precludes allowance of non-
suit on ground of informality alone. Bow-
den & Earle v. Winsmith, 11 S. C. 409.

And clerical errors will not invalidate

judgment.—Under this section where the

endorsement of an order for judgment omits

the words "have judgment" or "do recover,"

but its terms indicate that such is the pur-

port, and the calendar contains an entry

of "judgment for plaintiffs," the omission

is an inadvertent clerical error, and not a

ground for impeaching the validity of the

judgment. Henlein v. Graham, 32 S. C.

303, 10 S. E. 1012.

Failure of plaintiff to allege readiness to

perform part of contract properly disre-

garded by the circuit judge, in that it did

not affect the substantial rights of the de-

fendant. Cheraw & Chester R. Co. v. Gar-

land, 14 S. C. 63.

And demurrer not sustained against com-
plaint immaterially incomplete.—Under this

section and § 10-602, providing that plead-

ings are to be liberally construed, the "right

to sue as executors of J," as against a de-

murrer, is shown by complainants alleging

that J. died and plaintiffs were "duly ap-

pointed the lawful executors by the surro-

gate court of New York City of his will,

and have duly qualified as such executors in

the probate court of Darlington, S. C." Jer-

kowski v. Marco, 56 S. C. 241, 34 S. E.

386.
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Reversal not authorized for misnomer in
pleading.—When suit is brought against the
"county commissioners," where suit should
have been brought against the "county,"
the error, under this section and § 10-692,

providing for amendments by the court,

is not grounds for reversal. Commissioners
v. Bank of Commerce, 97 U. S. 374, 24 L.
Ed. 1060.

Judgment may be rendered on account
stated, although no allegation of account
stated made. Sloan v. Westfield, 17 S. C.
589.

Answering to merits, without demurring
where complaint makes no allegation to

correspond to caption is harmless error dis-

regarded under section.—Under this section,

where a complaint in an action against a
copartnership makes no allegation as to

the partnership between the defendants to

correspond with the caption and defendants
answer to the merits, going to trial with-

out demurring, or asking that the complaint
be made more definite and certain, the ob-

jection cannot be raised by motion for a
nonsuit, for this section provides that harm-
less errors shall be disregarded. Davis &

Broadway v. Barwick & Son, 88 S. C. 35S,

70 S. E. 1007.

And error in ordering trial after notice
of appeal from demurrer harmless if par-
ty's right to recover on merits shown.—Un-
der this section any error in ordering the
case to trial after defendant gives notice

of appeal from an order sustaining a demur-
rer to the answer is harmless to defendant,
where trial on the merits shows plaintiffs'

right to recover. Liles v. Harris-Grimes
Co. (S. C), 76 S. E. 115.

No relief granted where failure to

have security for costs witnessed and ap-
proved.—This section will not relieve a

party of the responsibility of having the
security for his costs witnessed and ap-
proved by the clerk. Cummings v. Wingo,
31 S. C. 427, 10 S. E. 107; Bomar v. Ashe-
ville & S. R. Co. 30 S. C. 450, 9 S. E. 512.

Applied in McCoy v. State Highway
Dept., 169 S. C. 436, 169 S. E. 174.

Cited in Citizens' Sav. Bank v. Efird,

96 S. C. 18, 79 S. E. 637; Pool v. Caro-
lina Traction Co., 101 S. C. 387, 85 S. E.

897; Pieper v. Shahid, 101 S. C. 364, 85

S. E. 905; Stephens v. Wheeler, 167 S. C.

522, 166 S. E. 727.

§ 10-1215. New trials.

Circuit courts may grant new trials in cases in which there has been a

trial by jury. Such new trials may be granted for reasons for which new trials

have usually been granted in the courts of law of this State.

1942 Code § 34; 1932 Code § 34; Civ. P. '22 § 33; Civ. C. '12 § 3831; Civ. C. '02 § 2734;

G. S. 2113; R. S. 2245; 1868 (14) 136.

IV. Motion for New Trial.

V. New Trial for Excessive Verdict.

VI. Miscellaneous Applications of Section.

I. General Consideration.
II. Power to Hear Motion for New Trial.

III. Correction, Modification, or Interfer-

ence with Jury Verdict.

Cross References.

As to how judgments or decrees which grant or refuse a new trial are treated on appeal,

see §§ 15-123 and 15-234. As to effect of remittitur from Supreme Court after case is

reviewed on appeal, and the duty of the circuit court to enforce the judgment, see note
to § 7-427.

I. GENERAL CONSIDERATION.
Historical note.—Prior to the adoption of

the Constitution of 1868 and the act from
which this section was taken, the circuit

courts in this State had no power to grant

new trials. That could be done only by the

Supreme Court. But under the Constitu-
tion of 1868 and the present Constitution,

the provisions of which are substantially

if not identically the same as those of the

Constitution of 1868, the power to grant
new trials, which is an appellate power
(State v. David, 14 S. C. 428), is denied

to the Supreme Court, which has appel-

late jurisdiction onl> in equity cases, and

its power in law cases is limited to the
correction of errors of law. Southern Pow-
er Co. v. White, 92 S. C. 219, 75 S. E. 459.

Section liberally construed.—This sec-

tion should be liberally construed as to

the granting of new trials. Elmore v.

Scurry, 1 S. C. 139; Morrison v. South
Carolina State Highway Depart., 181 S. C.

258, 187 S. E. 344.

Circuit court's power said to be inherent.

— It has been said that the power to grant
new trials in cases tried by the circuit

courts was one of their inherent powers.
State v. Bailey, 1 S. C. 1; State v. David,
14 S. C. 428; Southern Power Co. v. White,
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92 S. C. 219, 75 S. E. 459; State v. Wil-
liams, 108 S. C. 295, 93 S. E. 1006; Morri-
son v. South Carolina State Highway De-
part., 181 S. C. 258, 187 S. E. 344.

Power to grant new trial not deprived by
constitutional guaranty of jury trial.—The
constitutional guaranty of a trial by jury

does not deprive the circuit court of the

power to set aside a verdict fixing the

compensation in condemnation proceedings
and grant a new trial. Southern Power Co.
v. White, 92 S. C. 219, 75 S. E. 459.

II. POWER TO HEAR MOTION FOR
NEW TRIAL.

Power may be exercised by circuit court
or judge.— It is true that this section, stand-
ing alone, purports to confer authority to
hear and determine motions for new trials

only upon the "circuit courts." The section
must, however, be read in connection with
§§ 10-20 and 15-233 to 15-235, which confer
upon regular and special judges the author-
ity to exercise at chambers all powers and
jurisdiction which they have and exercise in

open court, "except for the determination
of such matters as necessitate trial by
jury." The exception, just quoted, would
not; of course, apply to the determination
of motions for new trials. So that, mo-
tions for new trials may now be presented
to and heard by circuit judges at cham-
bers or in open court. See State v. Hawk-
ins, 121 S. C. 290, 114 S. E. 538, saying
that motions for new trials upon after-

discovered evidence should be made to the
circuit court "or judge." And see State

v. David, 14 S. C. 428, which though de-
cided prior to the 1925 amendment of §§ 15-

233 to 15-235 inclusive, said that such mo-
tions may be made to the circuit courts
"or judges."

However, in State v. Chavis, 34 S. C.
132, 13 S. E. 317, decided prior to the
amendment to §§ 15-233 to 15-235 inclu-

sive, it was said that the power to hear
motions for new trials given by this section
is conferred upon the circuit courts and
not upon judges, and therefore, a judge in

chambers has no power to grant a new
trial in a criminal case on the ground of

newly discovered evidence, the court also

saying that the distinction between the
powers of circuit courts and judges at cham-
bers is well recognized, especially in re-

gard to motions for a new trial.

And section applies to cases properly be-

fore court.—The power to grant new trial

as given to the circuit court under this

section is given only in those cases which
are properly before it and not in cases

where the courts have been divested of

jurisdiction by appeal to the Supreme Court,
although the appeals have been disposed
of and the remittitur sent down. State v.

Hawkins, 121 S. C. 290, 114 S. E. 538.

Where motion properly presented to cir-

cuit court or judge.—A motion for a new
trial upon after-discovered evidence, in a

case in which the circuit court has not been
deprived of its jurisdiction by appeal or

otherwise, should be made before the cir-

cuit court or judge. State v. Hawkins, 121

S. C. 290, 114 S. E. 538.

But if case pending on appeal, motion to

suspend appeal is necessary.— If the case

is pending on appeal to the Supreme Court,

a motion should be made before that court

to suspend the appeal in order that the

motion for a new trial may be made before

the circuit court or judge. State v. Hawk-
ins, 121 S. C. 290, 114 S. E. 538.

And if appeal is concluded, motion for

new trial is made in Supreme Court.— If

the appeal has been concluded and the re-

mittitur has been sent down, a motion
should be made in the Supreme Court, and
not elsewhere, for the defendant to be al-

lowed to make the motion for a new trial.

If the motion is shown to be meritorious,

the Supreme Court will take proper steps

to enable the defendant to make his mo-
tion for a new trial upon after-discovered

evidence before the circuit court, the only

court that may hear such motions upon their

merits. State v. Hawkins, 121 S. C. 290,

114 S. E. 538.

III. CORRECTION, MODIFICATION.
OR INTERFERENCE WITH JURY

VERDICT.

Power to correct, modify, or interfere

with jury verdict included in power to

grant new trials.—The authority of a cir-

cuit judge to correct, modify, or interfere

with the verdict of a jury in a case prop-

erly triable by jury is embraced in and

limited to the power to grant new trials.

Gwathmey v. Foor Hotel Co., 121 S. C. 237,

113 S. E. 688; Anderson v. Aetna Casualty

& Surety Co., 175 S. C. 254, 178 S. E. 819.

And such power possessed by trial judge.

—The trial judge has the right to set aside

entirely any verdict rendered by the jury,

and to order a new trial on any of the

usual and recognized grounds. Joiner v.

BeVier, 155 S. C. 340, 152 S. E. 652; An-
derson v. Aetna Casualty & Surety Co., 175

S. C. 254, 178 S. E. 819.

Thus, new trial may be granted or re-

fused by court.—The court may grant or

refuse a new trial, or, in a proper case, may
grant a new trial nisi; but should do one

thing or the other. Hall v. Northwestern
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R. Co., 81 S. C. 522, 62 S. E. 848; Anderson
v. Aetna Casualty & Surety Co., 175 S C
254, 178 S. E. 819.

But jury verdict upheld whenever possi-
ble.—A jury's verdict should be upheld
when possible to do so and to carry into
effect what was clearly the jury's inten-
tions. Lorick & Lowrance v. Walker &
Co., 153 S. C. 309, 150 S. E. 789; Anderson
v. Aetna Casualty & Surety Co., 175 S C
254, 178 S. E. 819.

Except when verdict not clear as to what
was intended.—When the verdict is so con-
fused that it is not absolutely clear what
was intended, the court should order a
new trial. Lorick & Lowrance v. Walker
& Co., 153 S. C. 309, 150 S. E. 789; Ander-
son v. Aetna Casualty & Surety Co., 175
S. C. 254, 178 S. E. 819.

And power to readjust verdict lies only
in power to order new trial conditioned on
proper terms.—A court has no power to
readjust a verdict in a law case except in
the manner indicated, and that is only
through its power to order a new trial con-
ditioned upon the refusal of the terms im-
posed. Middleton Co. v. Atlantic Coast
Line R. Co., 133 S. C. 23, 130 S. E.
552; Anderson v. Aetna Casualty & Surety
Co., 175 S. C. 254, 178 S. E. 819.
Such terms may include consent to in-

crease in amount of judgment.—The court
may require a defendant to consent to an
increase in the amount of the judgment to
the amount indisputably due, on pain of
granting plaintiff's motion for a new trial.

Anderson v. Aetna Casualty & Surety Co.,
175 S. C. 254, 178 S. E. 819.

But abandonment of appeal cannot be
imposed as condition for new trial. Hall
v. Northwestern R. Co., 81 S. C. 522, 62
S. E. 848.

Nor can any arbitrary conditions be im-
posed. Jackson v. Southern Cotton Oil
Co., 81 S. C. 564, 62 S. E. 854.

New trial as to one of several causes of
action applies to all if verdict general.

—

Where a new trial is granted as to one
cause of action, and the verdict is a gen-
eral one, it is also granted as to the other
causes of action involved in the case.

Lampley v. Atlantic Coast Line R. Co.,

63 S. C. 462, 41 S. E. 517.

And where general verdict rendered, new
trial as to one defendant continues case as
to other defendant.—Where a general ver-

dict is rendered which is against one de-

fendant and is in favor of the other defend-
ant, the granting of a new trial as to one
defendant continues the case as to the
other defendant. Barfield v. Coker & Co.,

73 S. C. 181, 53 S. E. 170.

IV. MOTION FOR NEW TRIAL.
Motion must be made within reasonable

time.—The motion for a new trial must be
made at a time that will reasonably admit
of the consideration of the motion before
the day assigned for an electrocution, for
instance, or at such time before such day
as shall be prescribed by a rule of the
Supreme Court. But even if the motion
in such case should be made at a time as
will not admit of its consideration before
the day fixed for the electrocution, the court
will, nevertheless, entertain it if the defend-
ant shall, upon proper showing to the Gov-
ernor, procure a temporary respite from the
sentence, thereby giving the court time in

which to consider the preliminary motion
referred to. State v. Hawkins, 121 S. C.

290, 114 S. E. 538.

But no specific time is provided.—The
statute empowering the circuit courts to
grant new trials on after-discovered evi-

dence does not limit the time within which
the motion must be made. Sams v. Hoover,
33 S. C. 401, 12 S. E. 8; State v. Williams,
108 S. C. 295, 93 S. E. 1006.

And granting of motion lies in discretion

of court.—A judge has discretionary power
to grant new trials on after-discovered tes-

timony, State v. David, 14 S. C. 428; Tar-
rant v. Gilletson, 14 S. C. 620; State v.

Workman, 15 S. C. 540; Durant v. Philpot,

16 S. C. 116; Waring & Cherau v. Darling-
ton R. Co., 16 S. C. 416; Sams v. Hoover,
33 S. C. 401, 12 S. E. 8, in suits of equity

as well as in actions at law. Durant v.

Philpot, 16 S. C. 116; Covington v. Coving-
ton, 47 S. C. 263, 25 S. E. 193.

And exercise thereof will not usually be
disturbed.—In the consideration of a mo-
tion for a new trial for after-discovered

evidence, the circuit judge may exercise his

discretion and his decision will not be dis-

turbed on appeal, unless the alleged after-

discovered evidence is so lacking in merits

that the granting of a new trial would
amount to a clear abuse of his discretion.

State v. Hawkins, 121 S. C. 290, 114 S. E.

538.

Unless court committed error of law.

—

If the order of the judge in granting or re-

fusing a new trial is based upon an error

of law, then his ruling on the motion is

subject to review and may be set aside.

State v. Hawkins, 121 S. C. 290, 114 S. E.

538; Hall v. Northwestern R. Co., 81 S. C.

522, 62 S. E. 848.

Or unless abuse of discretion is apparent.
—-Darlington Oil Co. v. Pee Dee Oil &
Ice Co., 68 S. C. 46, 46 S. E. 720.

And burden on appellant to show abuse
of discretion.—The burden is upon the ap-
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pellant to show that there has been some
abuse of such discretion. Darlington Oil

Co. v. Pee Dee Oil & Ice Co., 68 S. C. 46,

46 S. E. 720.

But no abuse of discretion shown where
trial judge refuses to substitute his judg-

ment for that of jury.— It is no abuse of

discretion for a trial judge to decline to

substitute his judgment on the facts for

that of the jurv. McGhee v. Wells, 57 S. C.

280, 35 S. E. 529.

And this true, even though judge if try-

ing issue would have reached different con-

clusion.—It is not an error of law for the

court to refuse a motion for a new trial,

even though the court in trying the fact

would have reached a different conclusion

on the evidence before the jury. McGhee
v. Wells, 57 S. C. 280, 35 S. E. 529.

Or would have allowed lesser recovery.

—A new trial should not be granted mere-
ly because the judge would have found a

lesser amount than that found by the jurv.

Hall v. Northwestern R. Co., 81 S. C. 522,

62 S. E. 848; Bodie v. Charleston & W. C.

Ry. Co., 66 S. C. 302, 44 S. E. 943.

And judge's ruling on motion for new
trial final when founded on facts at trial.

—

The judge's conclusion as to the new trial

when founded on the facts at trial is final.

Brickman v. South Carolina R. Co., 8 S. C.

173; Steele v. Charlotte, etc., R. Co., 11 S. C.

589; Warren v. Lagrone, 12 S. C. 45; Steele

v. Charlotte, etc., R. Co., 14 S. C. 324;

Wood v. Atlantic, etc., R. Co., 19 S. C.

579; McGhee v. Wells, 57 S. C. 280, 35 S. E.

529.

But such ruling not final as to newly dis-

covered evidence.—The right to a new trial

on newly-discovered testimony, when suf-

ficient, is as fully settled and guaranteed

by law as any other right and cannot be
lost because a new trial had been once re-

fused upon facts wholly different from and
not involving this newly-discovered testi-

mony. State v. Williams, 108 S. C. 295, 93

S. E. 1006.

And order granting new trial because

evidence inconsistent with verdict not ap-

pealable.—In Ingram v. Hines, 126 S. C.

509, 120 S. E. 493, the court held that a cir-

cuit judge's order granting a new trial,

based on a consideration of the evidence

and a conclusion therefrom inconsistent

with the verdict, is not appealable. A cir-

cuit court's order granting a new trial, on

the theory that the jury's finding was with-

out adequate evidential basis to support it.

was based on a matter of fact and not a

matter of law, and hence is not appealable.

Morrison v. South Carolina State High-

way Depart., 181 S. C. 258, 187 S. E. 344.

But such order appealable if based on
matter of law on which a decision concludes
all merits of controversy.—If an order

granting a new trial is based on a matter
of law, the decision of which is conclusive,

not simply on the appeal, but on the merits

of the controversy, leaving no issue of fact

on which the rights of the parties depend,

the order is appealable; otherwise, not. In-

gram v. Hines, 126 S. C. 509, 120 S. E. 493;

Morrison v. South Carolina State Highway
Dept., 181 S. C. 258, 187 S. E. 344.

V. NEW TRIAL FOR EXCESSIVE
VERDICT.

New trials permissible where excessive

verdicts rendered.— It is well settled that

the power to grant new trials as given by
this section extends to the granting of new
trials for excessive verdicts in actions of tort

for unliquidated damages, on condition that

the plaintiff shall refuse to remit the amount
adjudged to be excessive. Nettles v. Har-
rison, 2 McCord (13 S. C. L.) 230; Hall v.

Northwestern R. Co., 81 S. C. 522, 62 S. E.

848.

An error in the amount of the verdict

should be corrected by a new trial. Wilson
& Co. v. Atlanta, etc., R. Co., 16 S. C. 587;

Levi v. Legg, 23 S. C. 282.

Or where verdict gives inadequate dam-
ages.—The modern rule is that a new trial

may be granted in actions for torts when
the verdict is grossly inadequate, for the

same reasons as those governing where the

verdict is excessive. Bodie v. Charleston &
W. C. Ry. Co., 66 S. C. 302, 44 S. E. 943.

In discretion of circuit judge.—The grant-

ing or refusing a motion for a new trial,

made on the ground that the verdict is

excessive, is within the discretion of the cir-

cuit judge, and this court will not disturb

his conclusions unless the order was based

on an error of law. Hall v. Northwestern

R. Co., 81 S. C. 522, 62 S. E. 848.

If it apparent injustice done.—When the

circuit judge has a clear conviction that in-

justice has been done by an excessive ver-

dict, then it is his duty to relieve the in-

justice by ordering a new trial. Hall v.

Northwestern R. Co., 81 S. C. 522, 62 S. E.

848.

Unless excess remitted.—Where an ex-

cessive verdict has been rendered, a new
trial should be granted if the party refuses

to remit the excess. Hall v. Northwestern

R. Co., 81 S*. C. 522, 62 S. E. 848.

And order for new trial for excessive

verdict not disturbed on appeal, since no

question of law involved.—The decision

of a trial judge in granting a new trial on

the ground that the verdict was excessive
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does not involve a question of law and will

not be disturbed on appeal. Stuckev v.

Atlantic Coast Line R. Co., 57 S. C. 395,

35 S. E. 550.

But new trial not granted for excessive
verdict unless judge believes injustice

done.—A new trial should not be granted
merely because the judge would have found
a less amount than that found by the jur3%

unless the opinion of the judge amounts to

a clear and fixed conviction that injustice

has been done by an excessive verdict. Bodie
v. Charleston & W. C. Ry. Co., 66 S. C.

302, 44 S. E. 943; Hall v. Northwestern R.
Co., 81 S. C. 522, 62 S. E. 848.

And amount of verdict cannot be reduced
without allowing option of new trial nisi.

—

An order of the circuit judge is erroneous
if it reduces the amount of the verdict with-
out allowing the plaintiff the option of a

new trial nisi. Gwathmey v. Foor Hotel
Co., 121 S. C. 237, 113 S. E. 688.

And court cannot, on motion for new
trial, enter absolute judgment for sum other
than that assessed by jury.—Where dam-
ages for a tort have been assessed by a jury

at one entire sum, the court, upon a motion
for a new trial, cannot, according to its

own estimate of the amount of damages
which the plaintiff ought to have recovered,

enter an absolute judgment for any other
sum than that assessed by the jury. An-
derson v. Aetna Cas. & Sur. Co., 175 S. C.

254, 178 S. E. 819.

Defendant's remedy, where verdict ex-

cessive, is by motion for new trial.—Where
in a law case the verdict is for an amount
greater than the defendant conceives it

should have been, his remedy is to move
for a new trial, and upon that motion the

circuit judge may either order a new trial

out and out, or order a new trial nisi, re-

quiring the plaintiff at his option to remit a
certain portion of the verdict or submit to

a new trial. Middleton & Co. v. Atlantic
Coast Line R. Co., 133 S. C. 23, 130 S. E.
552; Anderson v. Aetna Cas. & Sur. Co. 175
S. C. 254, 178 S. E. 819.

Party seeking an amendment of a verdict
must lay a proper foundation by motion for
new trial. Anderson v. Aetna Cas. & Sur.
Co., 175 S. C. 254, 178 S. E. 819.

But objection of inadequate recovery
waived if not raised in motion for new trial.

—Where the objection that the recovery
is inadequate is not raised in a motion for
a new trial, it is waived and cannot be urged
on appeal, and this is true, although an ex-
ception is taken to the instructions on the
measure of damages. Middleton & Co. v.

Atlantic Coast Line R. Co., 133 S. C. 23,

130 S. E. 552; Anderson v. Aetna Cas. &
Sur. Co., 175 S. C. 254, 178 S. E. 819.

VI. MISCELLANEOUS APPLICA-
TIONS OF SECTION.

New trial should be granted where jury
disregards charges of judge.— In a case
where the jury disregards the judge's
charge a new trial should be granted. Dent
v. Bryce, 16 S. C. 1; Thompson v. Lee, 19

S. C. 489.

And where variance between testimony
and indictment.—A new trial is the remedy
where there is a variance between the testi-

mony and a material allegation of the in-

dictment. State v. Hamilton, 17 S. C. 462.

New trial granted where verdict against
great weight of testimony.—An order may
be had granting a new trial because the ver-

dict is against the great weight of testi-

mony. Darlington Oil Co. v. Pee Dee Oil
& Ice Co., 68 S. C. 46, 46 S. E. 720.

And such order not disturbed unless abuse
of discretion shown.—Darlington Oil Co. v.

Pee Dee Oil & Ice Co., 68 S. C. 46, 46 S. E.
720.

Article 2.

Motions and Orders.

§10-1221. Definition of order.

Every direction of a court or judge made or entered in writing and not

included in a judgment is denominated an "order."

1942 Code § 816; 1932 Code § 816; Civ. P. '22 § 753; Civ. P. '12 § 439; Civ. P. '02 § 401;
1870 (14) § 416.

Refusal of motion for nonsuit not "order."

—Under this section, the refusal of a mo-
tion for a nonsuit, not being "made or en-

tered in writing," is not an order. Agnew
v. Adams, 24 S. C. 86.

Judge has no power to make order affect-

ing rights of party on his own mere mo-
tion.—State v. Parker, 7 S. C. 235.

Order of one court or judge cannot be
set aside or disregarded for irregularity by
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another.—Furman v. Greenville, etc., R. Co.,

3 S. C. 427.

And order of one judge granting leave to

party to make motion before another judge
is without force.—Steele v. Charlotte, etc.,

R. Co., 14 S. C. 324.

Order, under this section, in equity cause
valid, although cause not on calendar.

—

Wright v. Herlong, 16 S. C. 620.

Cited in Horger v. Sims, 131 S. C. 117,

126 S. E. 430.

§ 10-1222. Motion defined.

An application for an order is a "motion."

1942 Code § 817; 1932 Code § 817; Civ P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1S70 (14) § 417; 1899 (23) 39.

Applied in Ex parte Hart, 190 S. C. 473,

2 S. E. (2d) 52.

§ 10-1223. How and when motions made.

Motions may be made to a judge or justice out of court, except for a new
trial on the merits.

1942 Code § 817; 1932 Code § 817; Civ P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1870 (14) § 417; 1899 (23) 39.

Cross references.—As to provisions per-

taining to the making and directing of mo-
tions, rules, orders, etc., by circuit courts,

see note to § 10-19. As to specific section

covering powers of judges holding courts

in other circuits, see note to § 15-236.

Under this section, motion may be made
to obtain relief in cause not ended.—Wright
v. Herlong, 16 S. C. 620.

And motion for writ of certiorari must
be made before judge of court having juris-

diction of case, under this section. State v.

Black, 34 S. C. 194, 13 S. E. 361.

But circuit judge, under this section, has

no jurisdiction to hear at chambers motion
to vacate judgment, as he has no authority

to hear a motion for a new trial, whether
on the merits or not. Turner v. Foreman,
47 S. C. 31, 24 S. E. 989; Bank of Manning
v. Mellett, 44 S. C. 383, 22 S. E. 444; Claw-
son v. Hutchinson, 14 S. C. 517; Charles v.

Jacobs, 5 S. C. 348; Coleman v. Keels, 30

S. C. 614, 9 S. E. 270.

Nor can judge render judgment at cham-
bers.—Badham v. Brabham, 54 S. C. 400,

32 S. E. 444; Turner v. Foreman, 47 S. C.

31, 24 S. E. 989.

Applied as to hearing at chambers; mo-
tion for order of reference. Bank of Hamp-
ton v. Fennel, 55 S. C. 379, 33 S. E. 485;

Montague v. Best, 65 S. C. 455, 43 S. E. 963;

Simms v. Phillips, 46 S. C. 149, 24 S. E. 97
(dissenting opinion) ; motion to amend com-
plaint, Ellen v. Ellen. 26 S. C. 99, 1 S. E.

413; motion for alimonv pendente lite,

Smith v. Smith, 51 S. C. 379, 29 S. E. 227;

Messervy v. Messervy, 80 S. C. 277, 61 S. E.

442; motion for writ of assistance, Murchi-
son v. Miller, 64 S. C. 425. 42 S. E. 177:

motion for discontinuance, Shelton v.

Southern Ry.-Carolina Division, 80 S. C. 74,

61 S. E. 220; motion to dissolve an attach-

ment upon notice, Cureton v. Dargan, 12

S. C. 122; motion for leave to file a supple-

mental complaint, Edwards v. Edwards, 14

S. C. 11; motion to vacate a warrant of

seizure to enforce an agricultural lien, Seg-
ler v. Coward, 24 S. C. 119; but not after the

defendant has elected his remedy given him
by the statute and the issues are made up
and referred to the master; Garlington v.

Gilliam, 31 S. C. 333, 9 S. E. 1037; also, a

motion to authorize issuance of receiver's

certificates, State v. Port Royal & A. Ry.
Co., 45 S. C. 413, 23 S. E. 363.

§ 10-1224. Orders out of court without notice.

Orders made out of court without notice may be made by the judge of the

court in any part of the State.

1912 Code § 817; 1932 Code § 817; Civ P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1870 (14) § 417; 1899 (23) 39.

Cross references.—As to provisions per- see note to § 10-19. As to specific section

taining to the making and directing of mo- covering powers of judges holding courts in

tions, rules, orders, etc., by circuit courts, other circuits, see note to § 15-236.
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This section applies only to order made
"without notice," which, of course, means
an order which can properly be made with-
out notice. State v. Black, 34 S. C. 194, 13

S. C. 361.

And merits of cause cannot be considered
in hearing at chambers.—In hearing at

chambers a motion to dissolve an attach-

ment, a judge may not, under the author-
ity granted him by this section, consider

the merits of the cause, even though he
may decide whether the plaintiff has a cause
of action. Williamson v. Eastern Bldg.,

etc., Ass'n, 54 S. C. 582, 32 S. E. 765; Moore
v. Roundtree, 57 S. C. 75, 35 S. E. 386.

But rule to show cause not adjudication

of merits.—A circuit judge, under this sec-

tion, has jurisdiction to issue a rule for con-
tempt proceedings in a county in which he
resides, in chambers, against a party resid-

ing in another county, the return to be made
in such other county, since a rule to show
cause adjudges nothing. State v. Cape
Fear Lumber Co., 12 S. C. 322, 51 S. E.

873.

Order at chambers granting motion heard
during term not order "out of court."—Ap-
pleby v. South Carolina & G. R. Co., 58

S. C. 33, 36 S. E. 109.

Order directing master to execute decree

authorizing conveyance is order "without

notice."—An order under this section may
be made to a master in chancery to exe-

cute a conveyance to the plaintiff, without
giving notice to the parties in the original

suit, where a decree has directed the exec-
utor of the parties, not given notice, to

convey land to the plaintiffs. Miller v.

Cramer, 48 S. C. 282, 26 S. E. 657.

Doubtful whether section applies to

granting writ of certiorari.— It is doubt-
ful whether this section has any applica-

tion to the granting of a writ of certiorari,

as a writ of certiorari is in the nature of

a judgment rather than an order. State

v. Black, 34 S. C. 194, 13 S. E. 361.

Order of one judge cannot be disregard-

ed for irregularity by another judge.—Fur-
man v. Greenville, etc., R. Co. 3 S. C. 427.

And one judge cannot grant leave to make
motions before another.—A judge cannot,

under this section, grant leave to a party

to make a motion before another judge

—

such an order being one without force.

Steele v. Charlotte, etc., R. Co.. 14 S. C.

324.

Nor can judge on own motion make or-

der affecting rights of party.—State v. Park-
er. 7 S. C. 235.

Applied as to granting at chambers: or-

der of reference, Montague v. Best, 65 S.

C. 455, 43 S. E. 963; order bringing in new
parties, Hellams v. Prior, 64 S. C. 543, 43

S. E. 25; order correcting mere clerical er-

ror in decree on ex parte application, Chafee
& Co. v. Rainey, 21 S. C. 11.

§ 10-1225. Orders made out of court ; how vacated or modified.

An order, made out of court, without notice to the adverse party, may be

vacated or modified, without notice, by the judge who made it or may be va-

cated or modified on notice given in the manner in which notice of other mo-

tions requiring notice is required to be given.

1942 Code § 772; 1932 Code § 772; Civ. P. '22 § 637; Civ. P. '12 § 375; Civ. P. '02 § 336;

1870 (14) § 350.

This section applies only when order is Applied in Montgomery v. Robinson, 93

made out of court. Dean v. Standard Ware- S. C. 247. 76 S. E. 188; Jordan v. Wilson,

house Co., 123 S. C. 353, 116 S. E. 440. 69 S. C. 52, 48 S. E. 37.

§ 10-1226. Where motions upon notice made.

Motions upon notice must be made within the circuit in which the action

is triable or, in the absence or inability to act of the judge of the circuit, may
be made before the resident or presiding judge of a circuit adjoining that in

which the motion is triable.

1942 Code § 817; 1932 Code § 817; Civ. P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1870 (14) § 417; 1899 (23) 39.

Relief granted limited by terms of no-

tice.—The view has been taken, under this

section, that it is error to grant relief be-

yond the terms of the notice given. De-
Walt v. Kinard, 19 S. C. 286.

Judge may appoint receiver in circuit

having no judge.—This section does not

limit the authority of a circuit judge to ap-

point receiver, in chambers, in another cir-

cuit, when that circuit has no resident judge
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and when the parties consent. Truesdell

v. Johnson, 144 S. C. 188, 142 S. E. 343.

But one circuit judge cannot review ac-

tion of another.—This section, however,
does not give a circuit judge power to re-

view the action of another circuit judge,

and he transcends the limits of his author-

ity when he issues an order changing cus-

tody as fixed by order of another circuit

judge. In re Doran, 129 S. C. 26, 123 S. E.

501; Odom v. Burch, 52 S. C. 305, 29 S. E.
726.

And circuit judge not given power to per-

form judicial duties outside of circuit.—Ex
parte Parker, 6 S. C. 472.

Thus, petition in mandamus arising in one
circuit cannot be heard by judge of another

circuit under this section, the courts of

which circuit he is not holding. State v.

Williams, 52 S. C. 416, 29 S. E. 814.

Nor can judge holding court in another

circuit hear cause arising in his circuit.

—

A circuit judge, under this section, while
holding court in a circuit other than his

own, has no jurisdiction to hear and deter-

mine, at chambers in such other circuit, an
application for mandamus in a cause which
arose in his circuit. La Motte v. Smith,
50 S. C. 558, 27 S. E. 933.

But decree may be rendered in cause
which judge heard before leaving his circuit.

—A circuit judge, under this section, may
render a decree in a cause heard by him in one
circuit after he has entered upon his duties

in another circuit. Chafee & Co. v. Rainev.
21 S. C. 11.

And motion marked "heard" but not dis-

posed of may be heard by another circuit

judge. In re Doran, 129 S. C. 26, 123 S. E.
501.

Applied in Thomas v. Raymond, 4 S. C.

347, affirmed in 91 U. S. 712, 23 L. Ed. 434.

Cited in Ex parte Postal Tel. Cable Co.,

72 S. C. 552, 52 S. E. 676.

§ 10-1227. Notice of motion.

When a notice of a motion is necessary it must be served four days

before the time appointed for the hearing. But the court or judge may by

an order to show cause prescribe a shorter time.

1942 Code § 818; 1932 Code § 818; Civ. P. '22 § 755; Civ. P. '12 § 441; Civ. P. '02 § 403;

1870 (14) § 418.

Notice not required of all motions.—This
section has been construed as implying
that certain motions, such as enlarging time
for an answer, may be made without notice.

This is put upon the theory that they do
not operate to the prejudice of the other

party. Fishburne v. Minott, 72 S. C. 567,

52 S. E. 648.

But notice necessary of orders prejudicial

to interests of party.—State v. Parker, 7

S. C. 235.

And motions raising issues of fact includ-

ed in section.—Whether there has been
in fact an extension of time by competent
authority raises an issue of fact on which
party is entitled to be heard, and he must
be given notice under this section. Horger
v. Sims, 131 S. C. 117, 126 S. E. 430.

Order invalid under notice not in compli-

ance with section.—An order made under
a notice not complying with this section is

an invalid one. Ex parte Apeler, 35 S. C.

417, 14 S. E. 931.

And notice given on day of hearing in-

valid.—A notice to plaintiff's attorney, on
the day set for testimony to be taken, that

the notice as to the testimony has been with-

drawn and that the case will proceed to

trial that day, is too short a notice under
this section. Ex parte, Apeler, 35 S. C.

417, 14 S. E. 931.

And it has been stated that notice not
given when order grants relief different

from motion.—The view was taken in the

dissenting opinion in Goodlett v. Goodlett,

88 S. C. 456, 70 S. E. 437, that an order,

directing a master to take testimony and
report as to attorney's fees, violated the

provisions of this section inasmuch as the

order granted a relief different from that

asked for, and thus did not give the de-

fendant an opportunity to resist the order.

Applied, as to motion for change of venue,

Willoughby v. Northeastern R. Co., 46

S. C. 317, 24 S. E. 308; Fishburne v. Minott.

72 S. C. 567, 52 S. E. 648; motion to have

proposed appeal declared waived for failure

to perfect, Horger v. Sims, 131 S. C. 117.

126 S. E. 430; motion to enjoin decree for

sale of mortgaged premises, Rice v. Mahaf-
fey, 9 S. C. 281; motion for security of

costs, Dulany & Co. v. Elford & Dargan.
22 S. C. 304; Ex parte Hart, 190 S. C. 473.

2 S. E. (2d) 52.

Cited in Truesdell v. Johnson, 144 S. C.

188, 142 S. E. 343; Miller v. Cramer, 48 S.

C. 282, 26 S. E. 657.
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§ 10-1228. When motion may be transferred.

When notice of a motion is given or an order to show cause is returnable

before a judge out of court and at the time fixed for the motion he is ab-

sent or unable to hear it, it may be transferred by his order to some other

judge before whom the motion, in case of his absence or inability, might orig-

inally have been made.

1942 Code § 819; 1932 Code § 819; Civ. P. '22 § 756; Civ. P. '12 § 442; Civ. P. '02 § 404;
1S70 (14) § 419.

Cross reference.—As to specific section cov-
ering powers of adjoining circuit judge,

see § 15-235.

Provisions of § 10-1226 extended to mo-
tions noted in proper circuit.—This section

extends the provisions of § 10-1226 to the

case of a motion already noticed or ordered
to be heard in the proper circuit Ex parte

Parker, 6 S. C. 472.

But authority of judges to perform acts

outside of circuit not enlarged.—Ex parte

Parker, 6 S. C. 472.

And section does not include mandamus
proceedings.—This section does not per-

mit a circuit judge of one circuit to hear
a petition in a mandamus proceeding aris-

ing in another circuit, the courts of which
he is not holding. State v. Williams, 52

S. C. 416, 29 S. E. 814.

Applied, as to hearing of demurrer, Ross
v. Pickens County, 146 S. C. 24, 143 S. E.

366; motion to dissolve an attachment,

Campbell v. Hill, 158 S. C. 151, 155 S. E.-

273.

§ 10-1229. What motions have preference.

A motion to modify or vacate a provisional remedy and an appeal from an

order allowing a provisional remedy shall have preference over all other mo-
tions.

1942 Code § 817; 1932 Code § 817; Civ. P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1870 (14) § 417; 1899 (23) 39.

§ 10-1230. Appointment of referee to take requisite affidavits.

When any party intends to make or oppose a motion in any court of record

and it shall be necessary for him to have the affidavit of any person who shall

have refused to make the same, such court or a judge thereof may by order

appoint a referee to take the affidavit or deposition of such person. Such

person may be subpoenaed and compelled to attend and make an affidavit

before such referee the same as before a referee to whom an issue is re-

ferred to be tried. The fees of such referee for such service shall be three

dollars per day.

1942 Code § 817; 1932 Code § 817; Civ. P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1870 (14) § 417; 1899 (23) 39.

Supreme Court may appoint referee to

take after-discovered evidence.—The Su-
preme Court may, under this section, ap-

point a referee to take the after-discovered

evidence of a party who refuses to make
an affidavit to be used in a motion to sus-

pend an appeal in a criminal case and for

leave to move for a new trial. State v.

Marks, 70 S. C. 448, 50 S. E. 14.

Cited in Tolbert v. Roark, 126 S. C. 207,

119 S. E. 571.

§10-1231. Stay of proceedings.

No order to stay proceedings for a longer time than twenty days shall be

granted by a judge out of court except upon at least four days' previous notice

to the adverse party unless the circuit judge prescribe a shorter period.

1942 Code § 817: 1932 Code § 817; Civ. P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1S70 (14; § 417; 1899 (23) 39.
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Section applies only to court proceedings.

—This section has been construed as re-

lating to the proceedings of some court
or some process issued by its authority,

and does not refer to an injunction ad-
dressed to a private individual. Strom v.

American, etc., Mortg. Co., 42 S. C. 97,

20 S. E. 16.

But Supreme Court proceedings not in-

cluded.—This section has been construed
as applying only to circuit court practice,

and not to the Supreme Court. Salinas v.

Aultman & Co., 49 S. C. 378, 27 S. E. 407.

Extending time for answer not "stay of

proceedings."—Enlarging the time for an
answer does not operate as a "stay of pro-
ceedings" under this section, so as to re-

quire notice. Wilcox & Gibbs Guano Co. v.

Phoenix Ins. Co., 60 F. 929, affirmed in 65

F. 628.

Defect to notice waived by petition filed

within statutory period to vacate injunction.

—Defect as to notice required, under this

section, is waived by defendant, where he
petitions to vacate an ex parte injunction

within twenty days after it is made. Mein-
hard v. Youngblood, 37 S. C. 223, IS S. E.

947.

But failure to give notice does not ren-

der injunction void ab initio.—A restrain-

ing order is not rendered irregular ab initio

by failure to give the notice required by this

section, but is only made nugatory after

the lapse of twenty days. Strom v. Amer-
ican, etc., Mortg. Co., 42 S. C. 97, 20 S. E.

16.

§10-1232. Decision on motion.

Whenever a motion shall be made in any cause or proceeding in any of

the courts in this State to have an injunction order, order of arrest or war-

rant of attachment granted in any such case or proceeding, the judge, magis-

trate or other officer before whom such motion is made shall render and

make known his decision on such motion within twenty days after the day

upon which such motion shall or may be submitted to him for his decision.

1942 Code § 817; 1932 Code § 817; Civ. P. '22 § 754; Civ. P. '12 § 440; Civ. P. '02 § 402;

1870 (14) § 417; 1899 (23) 39.

Article 3.

Issues out of Chancery.

§ 10-1241. When issue out of chancery tried.

Issues submitted to juries pursuant to § 10-1057 shall be tried at the same
term of court at which they are ordered and, if necessary, a day shall be

set for the trial of the same. But a continuance may be ordered by the court

in proper cases.

1942 Code § 593; 1932 Code § 593; Civ. P. '22 § 533; Civ. P. '12 § 312; Civ. P. '02 § 274;

1870 (14) § 276; 1890 (20) 696.

Issues framed in chancery do not survive

term.— It would seem that issues in chan-
cery cases, framed under § 10-1057, are in-

tended for the aid of the judge who framed
the issues, and that the order framing such
issues would not survive the term. Monta-
gue v. Best, 65 S. C. 455, 43 S. E. 963.

Unless continued by special order.—Mon-
tague v. Best, 65 S. C. 455, 43 S. E. 963.

Which may be obtained after day set for

trial of issue.—A plaintiff may, under this

section, obtain a continuance after the fram-

ing of an issue for trial by jury and a day
for trial fixed. Forrest v. City Council of

Charleston, 65 S. C. 500, 43 S. E. 952.

And rights under previous order waived
if not appealed.—Under this section, de-

fendants waive whatever right they may
have had under an order made at a previous

term, submitting issues to a jury, if they

do not appeal from an order made at a

later term submitting the issues to a mas-
ter. Montague v. Best, 65 S. C. 455, 43

S. E. 963.

§ 10-1242. When such issues ordered.

Upon the first day of the term immediately after the call of calendar three

the presiding judge shall call for cases in which such issues are desired, and
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if any are presented in which such issues are, in his judgment, proper he shall

at once call the same to be framed and placed upon the proper calendar for

trial.

1942 Code § 593; 1932 Code § 593; Civ. P. '22 § 533; Civ. P. '12 § 312; Civ. P. '02 § 274;

1870 (14) § 276; 1890 (20) 696.

§ 10-1243. Trial and decision of cause at same term; appeal.

At some time during the term the presiding judge shall hear the cause

out of which such issues are ordered and shall, some time during said term

or thereafter, file his decision therein as in other equity causes from which

decision there shall be the same right of appeal as now exists in like causes.

1942 Code § 593; 1932 Code § 593; Civ. P. '22 § 533; Civ. P. '12 § 312; Civ. P. '02 § 274;

1870 (14) § 276; 1890 (20) 696.

CHAPTER 15.

Legal Notices Generally.

Sec.

10-1301. How time for publication of no- 10-1307. Certain probate notices or citations

tices computed. not to be publisbed.

10-1302. Equivalent of publication for one 10-1308. Charges for legal advertisements.

month or thirty days. 10-1309. Printing accounts rendered under
10-1303. What publication equivalent to oath.

three weeks' advertisement. 10-1310. Advertisements posted if newspa-
10-1304. Equivalent of publication for two pers refuse to publish.

weeks or fifteen days. 10-1311. Special provisions in Charleston
10-1305. Publication for one week. County.
10-1306. Length of time legal sales shall be

advertised.

§ 10-1301. How time for publication of notices computed.

The time for publication of legal notices shall be computed so as to ex-

clude the first day of publication and include the day on which the act or

event, of which notice is given, is to happen or which completes the full

period required for publication.

1942 Code § 822; 1932 Code § 822; Civ. P. '22 § 773; Civ. P. '12 § 459; Civ. P. '02

§ 421; 1870 (14) § 440.

Valid publication of notice of election on vertisement in one of the papers of the

bond issue.—Under a special act, relating city, a publication made August 25th is, un-

to an election on the question of the is- der this section, a valid notice as to an
suance of sewerage bonds by a municipal- election to be held on September 15th.

ity, providing that the city council shall Cleveland v. City Council of Spartanburg,
give "at least three weeks" notice by ad- 54 S. C. 83, 31 S. E. 871.

§ 10-1302. Equivalent of publication for one month or thirty days.

When publication for one month or thirty days is required the publica-

tion in four successive weeks shall be sufficient if at least twenty-nine days

shall have expired after the first publication thereof on or before the date

fixed for the doing of the thing of which notice is given.

1942 Code § 8903; 1932 Code § 8903; Civ. C. '22 § 5716; 1921 (32) 217.
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§ 10-1303. What publication equivalent to three weeks' advertisement.

When the statute requires a notice to be published in a newspaper for three

weeks or twenty-one days the publication of such notice in three successive

weeks shall be sufficient if at least sixteen days shall have expired after

the date of the first publication and on or before the date fixed for the doing

of the thing of which notice is given.

1942 Code § 8900; 1932 Code § 8900; Civ. C. '22 § S713; 1921 (32) 217.

Cited in Stein v. Xepapas, 204 S. C. 239,

29 S. E. (2d) 257.

§ 10-1304. Equivalent of publication for two weeks or fifteen days.

When it is required that notice be published in a newspaper for two weeks
or fifteen days the publication of such notice in two successive weeks shall

be sufficient if at least eight days shall have expired after the date of the

first publication and on or before the date fixed for the doing of the thing

for which notice is given.

1942 Code § 8901; 1932 Code § 8901; Civ. C. '22 § 5714; 1921 (32) 217.

§10-1305. Publication for one week.

When it is required that notice be published in a newspaper for one week
the first publication of such notice shall precede the date fixed for the doing

of the thing at least six days.

1942 Code § 8902; 1932 Code § 8902; Civ. C. '22 § 5715; 1921 (32) 217.

§ 10-1306. Length of time legal sales shall be advertised.

All notices for the sale of any real estate under execution or order of court

shall be advertised for twenty-one days, that is to say once a week for at least

three weeks prior to such sale. All notices for such sales of personal prop-

erty, unless otherwise specially ordered, shall be advertised for fifteen days,

that is to say once a week for two weeks before such sale.

1942 Code § 8899; 1932 Code § 8899; Civ. C. '22 § 5712; Civ. C. '12 § 4200; Civ. C.

'02 § 3093; G. S. 2424; R. S. 2543; 1875 (16) 14; 1878 (16) 482.

Advertisement in weekly newspaper in For discussion of what is compliance with
three successive issues next preceding date this section, see Cleveland v. City Council
of sale of land is sufficient under this sec- of Spartanburg, 54 S. C. 83, 31 S. E. 871.

tion. Alexander v. Messervey, 35 S. C. 409,

14 S. E. 854.

§ 10-1307. Certain probate notices or citations not to be published.

It shall not be necessary to publish in any newspaper any notice or cita-

tion relating to any estate in the courts of probate when the value of such

estate does not exceed five hundred dollars. In such cases the notices re-

quired by law shall be posted for the time required by law at the door of

the court house of the county where such estate may be situated.

1942 Code §212; 1932 Code §212; Civ. P. '22 §170; Civ. P. '12 §46; 1911 (27) 135;

1933 (38) 493.
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§ 10-1308. Charges for legal advertisements.

State and county officials authorized by law to publish advertisements in

the newspapers of this State, including advertisements of sales of real and

personal property by masters, clerks of court, judges of probate and sheriffs,

citations, notices to creditors, notices of final settlement by executors, admin-

istrators, guardians and all other persons acting in a fiduciary capacity, service

of summons by publication, notices of election ordered by commissioners,

reports of county treasurers, supervisors and superintendents of education,

notices of county auditors, proclamations of the executive department, pro-

posals for works and supplies by the heads of departments or other officials

authorized to advertise for competitive bids and all other advertising what-

ever done by order of court or by state and county officials shall be charged

not exceeding one dollar per inch for the first insertion and not exceeding

fifty cents per inch for each subsequent insertion for advertisements which,

when the newspaper uses such type, shall be set in solid brevier type, includ-

ing the caption and all other parts of the advertisement. Newspapers that

do not use brevier type shall receive compensation based on brevier measure.

When the value of the real estate as to which any such advertisement is

made is less than two hundred dollars only one-half of the rate hereinbefore

allowed shall be charged or allowed and when the value of such real estate

is less than one hundred dollars only one-fourth of the rate hereinbefore

allowed shall be charged or allowed. The charge for printing the reports of

the county treasurers and supervisors shall not exceed sixty dollars each

per annum.
The publication of any of the notices herein mentioned may be let by con-

tract for not more than the prices herein mentioned.

1942 Code § 8894; 1932 Code § 8894: Civ. C. '22 § 5707; Civ. C. '12 § 4195; Civ. C.

'02 § 3091; 1899 (22) 47; 1902 (23) 1074; 1905 (24) 847; 1915 (29) 72; 1919 (31) 45;

1921 (32) 160.

§ 10-1309. Printing accounts rendered under oath.

All accounts rendered for printing shall be under oath that such accounts

are in accordance with the requirements of this chapter.

1942 Code § 8894; 1932 Code § 8894; Civ. C. '22 § 5707; Civ. C. '12 § 4195; Civ. C.

'02 § 3091; 1899 (22) 47; 1902 (23) 1074; 1905 (24) 847; 1915 (29) 72; 1919 (31) 45;

1921 (32) 160.

§ 10-1310. Advertisements posted if newspapers refuse to publish.

If the proprietors or managers of the newspapers in any county shall re-

fuse to insert such advertisements in their newspapers at the rates hereinbe-

fore allowed such notices shall be posted in at least three public places in

the county, one of which shall be at the court house door.

1942 Code § 8894; 1932 Code § S894; Civ. C. '22 § 5707; Civ. C. '12 § 4195; Civ. C.

'02 § 3091; 1899 (22) 47; 1902 (23) 1074; 1905 (24) 847; 1915 (29) 72; 1919 (31) 45;

1921 (32) 160.

§ 10-1311. Special provisions in Charleston County.

The provisions of §§ 10-1308 and 10-1309 shall not be applicable in the

county of Charleston. In said county advertisements of notices of elec-
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tions, rewards, reports and all other matters required by law to be published

shall be paid for at the rate of one dollar per hundred words for the first in-

sertion and fifty cents per one hundred words for each subsequent insertion

except that the caption to notices shall be at the rate of five cents per word.

1942 Code §§ 8894, 889S; 1932 Code §§ 8894, 8895; Civ. C. '22 §§ 5707, 5708; Civ. C.
'12 §§ 4195, 4196; Civ. C. '02 §§ 3091, 3092; 1896 (22) 393; 1899 (22) 47; 1902 (23)
1074; 1905 (24) 847; 1915 (29) 72; 1919 (31) 45; 1921 (32) 160.

-/3/X^AH
CHAPTER 16.

Referees and Masters.*

Sec.

10-1401. All issues referable by consent or

in default cases.

10-1402. When reference may be compul-
sorily ordered.

10-1403. Reference in equitable matters.

10-1404. To whom reference made.
10-1405. Same; local exceptions.

10-1405.1. Same; exception in Anderson
County.

10-1406. Powers of referee and master.

10-1407. Limitation of powers of referees

in certain counties.

Sec.

10-1408. Method of trial.

10-1409. Procedure upon objection to evi-

dence.
10-1410. Reduction of testimony to writing.

10-1411. Employment of stenographer.
10-1412. Findings; effect thereof.

10-1413. Time within which reports must
be filed.

10-1414. Effect of failure to file in time.

10-1415. Appeal.
10-1416. How referees chosen.

§ 10-1401. All issues referable by consent or in default cases.

Any of the issues in an action, whether of fact or of law or both, may be

referred upon the written consent of the parties and the guardian ad litem of

infants. In such case the order, if taken in vacation, may be made by the

clerk. The issues may also be referred by the clerk in default cases.

1942 Code § 652; 1932 Code § 652; Civ. P. '22 § 592; Civ. P. '12 § 330; Civ. P. '02

§ 292; R. S. 1872, 180 § 15; 1925 (34) 89.

For additional related cases, see Chap-
man v. Lipscomb, 15 S. C. 470; Meetze v.

Charlotte, etc., R. Co., 23 S. C. 1, Griffith

v. Charlotte, etc., R. Co., 23 S. C. 25; Sale

v. Meggett, 25 S. C. 72; City Counsel of

Charleston v. Ryan, 22 S. C. 339; Martin
v. Martin, 24 S. C. 446; Calvert v. Nickles,

26 S. C. 304, 2 S. E. 116; Sloan v. Burnett,

149 S. C. 12, 146 S. E. 601.

Stated in Dickson's Drug Store v. Davis,

197 S. C. 294, 15 S. E. (2d) 332.

Cited in Trenholm v. Morgan, 28 S. C.

268, 5 S. E. 721; Ferguson v. Harrison,

34 S. C. 169, 13 S. E. 332; Green v. Green,

50 S. C. 514, 27 S. E. 952.

Order of reference not vitiated because
other parties brought in.—An order of ref-

erence, under this section, given by consent
of all the parties then in the case, is not
vitiated because it thereafter becomes neces-

sary to bring other parties in, the court

having jurisdiction of the cause and of the

parties, before it. Beall Co. v. Weston, 83

S. C. 491, 65 S. E. 823.

And order of reference may be changed
by succeeding judge.—An order of refer-

ence which does not adjudge the rights of

the parties is an administrative order which
may be changed by a succeeding judge for

cause shown. New England Mortg. Secu-
rity Co. v. Kinard, 43 S. C. 311, 21 S. E.

113.

208.

As to fee of referee, see § 27-507. As to fees and costs of masters, see §§ 27-201 to 27-
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§ 10-1402. When reference may be compulsorily ordered.

When the parties do not consent the court may, upon application of either

or its own motion, direct a reference in the following cases :

( 1 ) In all equitable actions and of equitable issues in actions at law

;

(2) When the taking of an account shall be necessary for the information of

the court, before judgment, or for carrying a judgment or order into effect ; or

(3) When a question of fact, other than upon the pleadings, shall arise,

upon motion or otherwise, in any stage of the action.

1942 Code § 653; 1932 Code § 653; Civ. P. '22 § 593; Civ. P. '12 § 331; Civ. P. '02

§ 293; Civ. C. '12 § 1372; R. S. 1872 180 § 15; 1918 (30) 833; 1928 (35) 1149.

I. General Consideration.
II. Compulsory Reference in Equitable

Actions.

III. Compulsory Reference in Taking Ac-
counts.

IV. Relation of Section to Trial by Jury.

I. GENERAL CONSIDERATION.
This section permissive and not manda-

tory.—This section is permissive merely,
not mandatory; and therefore neither party
has the legal right to demand a reference
of all the issues to the master, but it is a
matter addressed somewhat to the discre-

tion of the court. Bouland v. Carpin, 27
S. C. 235, 3 S. E. 219.

And it must be considered in connection
with § 10-1056. Rainwater v. Merchants'
& Farmers' Bank, 108 S. C. 206, 93 S. E.
770.

And common law power of court to sub-
mit case to arbitration with consent of

parties not impaired.—This section does not
impair the common law power of the court
to submit a case, with consent of parties,

to arbitration and make the award the judg-
ment of the court. Bollmann v. Bollmann,
6 S. C. 29.

Mode of trial left to discretion of trial

judge.—This statutory enactment conforms
to the established practice in equity cases

that the mode of trial, whether by the
court or by a master or referee, shall be
left to the discretion of the trial judge.

Momeir v. McAlister, Inc., 190 S. C. 529,

3 S. E. (2d) 606.

And reference order is within his discre-

tion.— It has been consistently held that

this section places within the discretion of

the trial judge the question of whether or

not a reference should be ordered. Taylor
v. Thompson, 213 S. C. 104, 48 S. E. (2d)
648 (194S).

Power to grant compulsory orders of

reference greatly extended.—Under this

section, the power of the circuit court to

grant compulsory orders of reference has

been greatly extended. Jefferies v. Har-
vey, 206 S. C. 245, 33 S. E. (2d) 513.

Except in case of abuse of discretion.

—

An order of reference is a matter for the

exercise of the court's discretion, and is

not reviewable, except in a case of abuse
of that discretion. Newell Contracting Co.

v. Blankenship, 130 S. C. 131, 125 S. E. 420.

And granting motion to recommit to mas-
ter discretionary. Halk v. Stoddard, 62

S. C. 564, 40 S. E. 957; Davidson v. Cope-
land, 69 S. C. 47, 48 S. E. 33.

Pleadings and other factors considered

in determining necessity for reference.—The
judge to whom the motion is submitted

must determine whether the case is such

as to warrant such a reference, and this

he may determine, either from an inspec-

tion of the pleadings or from affidavits

submitted as to the nature of the case, and
the necessity for a long account, and wheth-

er "the investigation will require the deci-

sion of difficult questions of law." Bou-
land v. Carpin, 27 S. C. 235. 3 S. E. 219.

For additional related cases, see. Inde-

pendent Steam Fire Engine Co. v. Richland

Lodge, 73 S. C. 533, 53 S. E. 993; Fludd

v. Equitable Life Assur. Soc, 75 S. C.

315, 55 S. E. 762; Bank of Hampton v.

Fennell, 55 S. C. 379, 33 S. E. 485; Sulli-

van v. Latimer, '2 S. C. 281, 10 S. E. 1071.

Applied in Farley v. Matthews, 168 S. C.

294, 167 S. E. 502; Witherspoon v. Stogner,

182 S. C. 413, 189 S. E. 758; Wilkins v. Gra-

ham, 216 S. C. 166, 57 S. E. (2d) 72 (1950);

General Plywood Corp. v. Richard Jones,

Inc., 216 S. C. 322, 57 S. E. (2d) 636 (1950).

Stated in Dickson's Drug Store v. Davis,

197 S. C. 294, 15 S. E. (2d) 332.

Cited in Wilson v. York, 43 S. C. 299,

21 S. E. 82; Southern Nat. Bank v. Farm-
ington Corp., 99 S. C. 475, 83 S. E. 637;

Moss v. Burdette, 151 S. C 532, 149 S. E.

235; Ansel v. Stribling, 152 S. C. 448, 150

S. E. 125; Mills v. Little, 158 S. C. 17, 155

S. E. 148; Bell v. Mackay, 191 S. C. 105.

3 S. E. (2d) 816; Nelson v. Boston, 202

S. C. 517, 25 S. E. (2d) 740.
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II. COMPULSORY REFERENCE IN
EQUITABLE ACTIONS.

This section confers power of compulsory
reference in all equitable actions, regardless

of whether an issue of fact therein may re-

quire the examination of a long account
or not, and of equitable issues in actions

at law. Jefferies v. Harvey, 206 S. C. 245,

33 S. E. (2d) 513.

Compulsory reference may be had where
the cause of action is deemed equitable.

Keese v. Parnell, 134 S. C. 207, 128 S. E.

172, 132 S. E. 620.

In certain cases, including equitable ac-

tions, the court may, where the patries do
not consent, direct a reference upon the

application of either party "or its own mo-
tion." It is well established in equity cases

that the judge may either hear the case

himself or pass a compulsory order of ref-

erence. Ogilvie v. Smith, 215 S. C. 300, 54

S. E. (2d) 860 (1949).

But only under circumstances detailed

in this section.—Ferguson v. Harrison, 34
S. C. 169, 13 S. E. 332; Newell Contract-
ing Co. v. Blankenship, 130 S. C. 131, 125

S. E. 420; Keese v. Parnell, 134 S. C. 207.

128 S. E. 172, 132 S. E. 620; People's Bank
v. Helms, 140 S. C. 107, 138 S. E. 622;
Farmers' & Merchants' Nat. Bank v. Foster,

132 S. C. 410, 129 S. E. 629.

Thus, reference may be had in declaring
will void because violating statute.—Wil-
liams v. Newton, 84 S. C. 98, 65 S. E. 959.

Or in partition, where question of trans-

fer of one interest is involved, the court
may refer all issues without consent, the

party denying the transfer not objecting.

Windham v. Howell, 78 S. C. 187, 59 S. E.

852.

Or in action for specific performance of

real estate contract, where defendants not
entitled to jury trial on plaintiff's title.—

Where, in an action for specific perform-
ance brought by the vendor, the contention
of the defendants was not that the title to

the land, or any of it, contracted to be sold

by plaintiff was in them or claimed by them,
but that plaintiff was not seized of good
title as to some of it, on which account
the defendants could not be required to

perform the contract unless the title was
perfected as to all of the property, and
that the defendants had suffered damages
from plaintiff's resultant breach of contract,

defendants were not entitled to jury trial

of plaintiff's title or on the issue of their

claim of damages for the alleged breach
by the plaintiff, and the circuit judge did

not err in ordering a compulsory reference.

Aiken Mortg. Co. v. Jones, 197 S. C. 245,

15 S. E. (2d) 119.

Or where further testimony required.

—

A reference simply to take and report fur-

ther testimony may be made in any equity
case in the discretion of the chancellor.

People's Bank v. Helms, 140 S. C. 107,

138 S. E. 622; Jones v. Haile Gold Min. Co.,

79 S. C. 47, 60 S. E. 35; Hall v. McBride,
73 S. C. 227, 53 S. E. 368.

Or where partnership relation involved.

—Where the statement of a cause of action

involved allegations of a partnership rela-

tion, a complication of parties, and neces-

sitated an examination of a long account,

and the statement of another cause of ac-

tion raised issues with reference to an agen-
cy, trust, and accounting, and the answer
tendered issues as to a partnership and equi-

table issues concerning the foreclosure of

a chattel mortgage, it was a proper case for

a compulsory reference as authorized by
this section. Greenwood Granite & Const.

Co. v. Ware Shoals Mfg. Co., 78 S. C. 169,

58 S. E. 765.

Or where priority of several liens must
be determined.—The reference under this

section is proper in an action to foreclose

a mortgage, where there has been several

conveyances of the fee, the grantees in each

instance assuming the indebtedness and
mortgage, and where under the pleadings

it is necessary to determine the priority

and rank of several liens, the amount due
thereunder, and the validity thereof.

Trump v. Mikell. 105 S. C. 280, 89 S. E.

645.

Where the establishment of a number of

claims and the amounts due after allow-

ing credits, as well as the establishment

of liens and their priorites, was involved,

a compulsory reference was proper. Beall

Co. v. Weston, 83 S. C. 491, 65 S. E. 823.

Where a creditor, defendant, claims pri-

ority of payment out of a fund in court,

through a lien on the property it repre-

sented, the case was referable under this

section. State v. Spartanburg & Union R.

Co., 8 S. C. 129.

Or where liability oc stockholders of bank
involved.—A judge at chambers has the

power, without consent of all parties, to

order issues of law and fact to the master

in an action by creditors to enforce the

liability of the stockholders of a bank.

Wilkes & Co. v. Arthur, 85 S. C. 299, 67

S. E. 297.

Or where claim for damages set up by
defendant in equitable action.—Where the

defendant to an equitable action sets up

a claim for damages, the court may still

refer the case. Lamar v. Charlotte, etc.,

R. Co., 10 S. C. 476; Bath South Carolina

Paper Co. v. Langley, 23 S. C. 129.
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But reference not proper in action to set

aside deeds for fraud, where no long ac-

count involved.—But granting compulsory
order of reference in action to set aside

deeds alleged to have been executed in

fraud of rights of subsequent judgment
creditor is erroneous, examination of long

account not being involved. Etheredge v.

Porter, 134 S. C. 71, 131 S. E. 768.

Nor where reference affecting merits of

case, prayed to determine validity of serv-

ice of process, previously denied by other

judge.—In an action for damages against

a corporation which contended that the

action was barred because the process was
served more than two years after the cor-

poration had been legally dissolved, the cir-

cuit judge was held without power to grant

a compulsory order of reference to deter-

mine validity of the service of process

prior to the expiration of a two-year period

where such order had been refused by an-

other circuit judge, since the order vitally

affected the merits of the case and was not

a ministerial order, which could be altered

by another judge. La Count v. General As-

bestos & Rubber Co., 175 S. C. 110, 178

S. E. 500.

III. COMPULSORY REFERENCE IN
TAKING ACCOUNTS.

Compulsory reference had where issue of

fact requires examination of long account.
—Under this section, if a cause of action
be equitable in its nature, it is within the
discretion of the circuit judge to order a
compulsory reference where the trial of the
issue of fact shall require an examination
of a long account. Sumter Hardwood Co.
v. Fitchette, 133 S. C. 149, 130 S. E. 881:

Montague v. Best, 65 S. C. 455, 43 S. E.
963.

An action by an insurance company
against an agent to recover balance due
on premiums, after allowance of credits,

and for an accounting for funds collected,

is not an action for the recovery of money,
but an action against an agent for an ac-

counting which was properly triable be-
fore a referee, especially where defend-
ant sought accounting from plaintiff.

Southern Home Ins. Co. v. Hardin, 146

S. C. 175, 143 S. E. 544.

In both equitable cases and also actions

at law involving equitable issues.—A com-
pulsory order of reference should be grant-

ed not only in all equitable cases, but also

in actions at law where equitable issues are

involved. And equitable issues are involved
within this rule wherever the trial of the
action will involve a complicated, intricate

and long accounting that would be imprac-

ticable for a jury to properly examine and
adjust, or where it would be impracticable
for a jury to make the necessary compu-
tations and adjustments necessary to as-

certain the truth and to do justice between
the parties. Coleman v. Coleman, 208 S. C.

103, 37 S. E. (2d) 305.

In an action at law, which presents a
feature of equitable cognizance, as where
an account is long and so complicated that
it would be impractical for an ordinary jury
to comprehend and decide the issues, the
circuit judge may order a compulsory ref-

erence. Sumter Hardwood Co. v. Fitchette,

133 S. C. 149, 130 S. E. 881.

Where difficult questions of law not in-

volved.—Where the pleadings show that
difficult questions of law are not involved
in the case, and that an accounting may
be necessary for the information of the
court, it is proper to grant an order at cham-
bers referring all issues to a master. Green
v. McCarter, 64 S. C. 290, 42 S. E. 157;

Trump v. Mikell, 105 S. C. 280, 89 S. E.
645.

But this is decided by circuit judge.

—Whether difficult questions of law are
involved is a matter for the decision of the

circuit judge. Williams v. Newton, 84 S.

C. 98, 65 S. E. 959.

And this rule is given special emphasis
where relationship between parties is of

fiduciary character or involves an alleged

breach of trust. Coleman v. Coleman, 208

S. C. 103, 37 S. E. (2d) 305.

And order of reference as to issue of fact

not appealable.—An order of reference, pur-

suant to this section, where "an issue of

fact shall require the examination of a long

account," is not appealable, as it does not

"involve the merits." Devereux v. Mc-
Crady, 49 S. C. 423, 27 S. E 467.

Thus, reference proper where account-

ing necessary for partnership affairs cov-

ering period of years.—Where the plead-

ings in a case show that an accounting

of partnership affairs extending over a se-

ries of years will be required, it is discre-

tionary with the court, under this section,

to direct a reference of the case to a mas-
ter. Bouland v. Carpin, 27 S. C. 235, 3

S. E. 219.

And if account mutual, each party must
have claim against other party.—Under this

section each party must have a claim or de-

mand against the other to make up a mu-
tual account, which will support compulsory

reference. Moody v. Dudlev Lumber Co.,

136 S. C. 327, 134 S. E. 369.

But account between employer and one

employed to sell for percentage of gross

sales not mutual.—But an account between
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a lumber company and one employed to

grade and sell lumber for percentage of

gross sales is not a mutual running account,

as affecting company's right to compulsory
reference in action for agreed percentage,

notwithstanding bringing of its books into

court was necessary. Moody v. Dudley
Lumber Co., 136 S. C. 327, 134 S. E. 369.

Misconstruction of complaint as grounds
for reversal.—Where the trial judge mis-

construed the complaint and held that a

share cropper's suit for an accounting of

crops grown on defendant's land should be

an action at law on the contract, therefore

refusing to grant a reference on plaintiff's

motion, such refusal was grounds for re-

versal because, although an order of ref-

erence is within the discretion of the trial

judge, such discretion was not here ex-

ercised. Taylor v. Thompson, 213 S. C.

104, 48 S. E. (2d) 648 (1948).

IV. RELATION OF SECTION TO
TRIAL BY JURY.

Relation of section to constitutional right

of trial by jury.—The provisions of this

section must be read in subordination to

the provisions of the Constitution secur-

ing the right of trial by jury in certain

cases; as where, for example, one of the
issues is title to land, as in DeWalt v.

Kinard, 19 S. C. 286.

This section is not applicable to an ac-

tion for damages for breach of a contract,

in which case the parties have a consti-

tutional right to trial by jury. Givens v.

North Augusta Elec, etc., Co., 91 S. C.

417, 74 S. E. 1067.

In ordinary law action, without features

of equitable cognizance, parties entitled to

jury trial.—In ordinary action at law, pre-

senting no features of equitable cognizance,

the parties are entitled to trial by jury,

and compulsory reference cannot be or-

dered, even though the examination of a

long account may be involved. Sumter
Hardwood Co. v. Fitchette, 133 S. C. 149,

130 S. E. 881; Peeples v. Hornik, 153 S.

C. 321, ISO S. E. 802; Smith & Co. v.

Bryce, 17 S. C. 538.

Unless parties agree otherwise.—When
a case is of such a character as to entitle

the parties to a trial by jury, it can only
be tried in that way, or in some other way
to which the parties have consented, and
no other mode of trial can be substituted

for that guaranteed by the Constitution,

except by consent. State v. Pacific Guano
Co., 28 S. C. 63, 5 S. E. 167.

And if party entitled to jury trial, length
of proceedings and inconvenience of wit-

nesses not grounds for order of reference.

—Where a party is entitled to a jury trial,

inconvenience of witnesses and the length

of time the case would take, if the testi-

mony were to be taken before the jury,

are not grounds for granting a compulsory
order of reference. Wilson v. York, 43

S. C. 299, 21 S. E. 82.

And order depriving parties of such
trial appealable.—Sumter Hardwood Co. v.

Fitchette, 133 S. C. 149, 130 S. E. 881;

Jones v. Haile Gold Min. Co., 79 S. C.

47, 60 S. E. 35; Devereux v. McCrady, 49

S. C. 423, 27 S. E. 467; Ferguson v. Har-
rison, 34 S. C. 169, 13 S. E. 332.

As likewise an order assailed for want
of jurisdiction.—Jones v. Haile Gold Min.

Co., 79 S. C. 47, 60 S. E. 35.

But reference may be had in law action,

involving equitable issues, if account too

complicated for jury.—In an action at law
where equitable issues were raised and a

compulsory reference was ordered, the

court held that the rule is that to deprive

a party of the right of jury trial, the ac-

count involved must not only be long, but

so complicated that it would not be prac-

ticable for an ordinary jury to comprehend
and adjust the issues correctly. Jefferies

v. Harvey, 206 S. C. 245, 33 S. E. (2d) 513.

Defendant may have jury trial in breach

of promise action.—A cause of action for

breach of promise to marry is one at law

which entitles defendant to a jury trial,

and the court may not refer such cause of

action under the provisions of this section.

Ogilvie v. Smith, 215 S. C. 300, 54 S. E.

(2d) 860 (1949).

§ 10-1403. Reference in equitable matters.

The order of reference in an equitable action or of an equitable issue in an

action at law may be general of all issues of both law and fact, or may be so

limited as the court may direct. But this section shall not be construed so

as to deprive any party of a trial by jury of any case or issue upon which he

is entitled to a trial by jury as a matter of right under the practice in effect

prior to February 7 1928.
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1942 Code § 653; 1932 Code § 653; Civ. P. '22 § 593; Civ. P. '12 § 331; Civ. P. '02

§ 293; Civ. C. '12 § 1372; R. S. 1872 180 § 15; 1918 (30) 833; 1928 (35) 11-49.

Defendant may have jury trial in breach

of promise action.—See note to § 10-1402.

§ 10-1404. To whom reference made.

The reference shall be made to a master in all counties in which the office

of master has been established. In all other counties the reference shall be

made to such person or persons as shall be appointed as provided in § 10-1416.

1942 Code § 653; 1932 Code § 653; Civ. P. '22 § 593; Civ. P. '12 § 331; Civ. P. '02

§ 293; Civ. C. '12 § 1372; R. S. 1872 180 § 15; 1918 (30) 833; 1928 (35) 1149.

§ 10-1405. Same; local exceptions.

In the counties of Allendale. Bamberg, Colleton, Darlington. Dorchester. Edge-

field, Grcenivood, McCormick, '

Marion , Newberry, Oconee and Union the refer-

ence shall be to the judge of probate for said counties, respectively. In the

county of Orangeburg it shall be to the judge of the county court, and in the

counties of Chester, Lexington, Saluda and York to special referees. When
the duties, powers or functions of the clerk of court of Lexington County are #£ /

affected by this section the clerk shall retain concurrent authority. / (2

1942 Code §§653, 656, 3700-2 to 3700-4. 3701-4. 3701-5, 3701-7. 3702-3. 3703-2, 3703-3,

3703-5, 3703-7, 3704-3; 1932 Code §§653, 656, 3657 to 3662, 3664 to 3673, 3675, 3676, 3680,

3685; Civ. P. '22 §§593, 596; Civ. P. '12 §§331, 334; Civ. P. '02 §293; Civ. C. '22 §§2199
to 2204, 2206 to 2215, 2217, 2218; Civ. C. '12 § 1372; Civ. C. '02 §965; R. S. 1872 180 § 15;

1893 (21) 649; 1894 (21) 977: 1911 (27) 85: 1912 (27) 636: 1913 (28) 128; 1916 (29)

796; 1917 (30) 27; 1918 (30) 710, 833: 1921 (32) 5; 1923 (33) 131. 193, 202;

1927 (35) 199, 304; 1928 (35) 1149; 1932 (37) 1171. 1240; 1933 (38) 125; 1935 (39) 349;

1937 (40) 133; 1942 (42) 1733; 1945 (44) 60; 1947 (45) 88, 257; 1948 (45) 1814; 1951

(47) 33, 178.

§ 10-1405.1. Same; exception in Anderson County.

In all cases other than divorce cases to be referred in Anderson County,

the case shall be referred to the probate judge or to a county judge as special

referee in and for Anderson County or, in the discretion of the court, to some
practicing attorney of this State.

1951 (47) 201.

§ 10-1406. Powers of referee and master.

Every referee appointed pursuant to this chapter may administer oaths

in any proceeding before him and shall have, generally, the powers vested

in a referee by law. Masters and referees shall have the same power to grant

adjournments and to allow amendments to any pleadings and to the summons
as the court upon trial, upon the same terms and with the like effect. They
shall have the same power to preserve order and punish all violations there-

of upon such trial, to compel the attendance of witnesses before them by at-

tachment and to punish them as for contempt for nonattendance or refusal

to be sworn or testify, as is possessed by the court.

1942 Code § 654; 1932 Code § 654: Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§ 294; 1870 (14) § 296; 1884 (17) 733; 1889 (20) 294.
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Referee has power to allow amendments hearing the case upon the report call for

under this section. Mason v. Johnson, 13 a paper to be produced which was not
S. C. 20. before the referee. Griffin v. Griffin, 20
Thus, amendment held allowable to con- S. C. 486.

form to proof, in county's action on de- For additional related cases, see Brown
positary bond, that bond was solely for v. Rogers, 71 S. C. 512, 51 S. E. 257; Kid-
county's benefit, though naming surety on dell v. Bristow, 67 S. C. 175, 45 S. E. 174.

county treasurer's bond as obligee. Pick- Cited in Armstrong v. Carwile, 56 S. C.

ens County v. Love, 171 S. C. 235, 171 S. 463, 35 S. E. 196; Griffith v. Cromley, 58

E. 799. S. C. 448, 36 S. E. 738; Hamer v. David,
But referee cannot require party to pro- 124 S. C. 391, 117 S. E. 807; Lexington

duce deed. Cartee v. Spence, 24 S. C. 550. Water Power Co. v. Wingard, 150 S. C.

Nor can judge trying case call for paper 418, 148 S. E. 366; Beall Co. v. Weston,
not before referee.—Nor can the judge 83 S. C. 491, 65 S. E. 823.

§ 10-1407. Limitation of powers of referees in certain counties.

In Chester, Lexington, Saluda and York Counties the court appointing such

13 special referees may limit their power and authority by a written order.

1942 Code § 656; 1932 Code § 656; Civ. P. '22 § 596; Civ. P. '12 § 334; 1911 (27) 85;

1935 (39) 349; 1951 (47) 33, 178.

§10-1408. Method of trial.

The trial by a master or referee shall be conducted in the same manner
and on similar notice as a trial by the court.

1942 Code § 654; 1932 Code § 654; Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§ 294; 1870 (14) § 296; 1884 (17) 733; 1889 (20) 294.

§ 10-1409. Procedure upon objection to evidence.

Masters and referees to whom causes may be referred, whether to hear

and decide the whole issues or to report upon any specific question of fact

or upon the facts generally, shall hear and decide any objection which

may be made to the competency, relevancy or admissibility of any testimony

which may be offered. In case upon hearing such testimony the master or

referee shall decide the same inadmissible he shall take the same, subject

to such objection, but shall not incorporate such testimony so held by him
inadmissible with the rest of the testimony in the body of his report but shall

append the same separately at the end of his report.

1942 Code § 654; 1932 Code § 654; Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§ 294; 1870 (14) § 296; 1884 (17) 733; 1889 (20) 294.

Referee may determine objections to tes- determining objections to testimony. Dev-
timony.—An order of reference, reserving ereux v. McCrady, 49 S. C. 423, 27 S. E.

equities, does not prevent the referee from 467.

§ 10-1410. Reduction of testimony to writing.

Whenever any cause shall be referred to any master or referee by any

court in this State and testimony be taken therein, such master or referee

shall reduce the testimony of the witnesses to writing and require the same
to be read over and signed by the witness.

1942 Code § 654; 1932 Code § 654; Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§ 294; 1870 (14) § 296; 1884 (17) 733; 1889 (20) 294.
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§ 10-1411. Employment of stenographer.

Nothing in § 10-1410 shall be construed to prevent the use of stenographers

for the purpose of taking testimony at such references or to require that the

testimony so taken by such stenographer shall be read over to or signed by
such witnesses ; but the master or referee, at the request of any party to a

cause who may tender the necessary expenses incident thereto, may employ

a competent stenographer to take testimony in such cause. Such expenses

shall not be taxed in the costs or included in the disbursements of the same.

1942 Code § 654; 1932 Code § 654; Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§ 294; 1870 (14) § 296; 1884 (17) 733; 1889 (20) 294.

Costs for transcript of proceedings be- a board of condemnation. South Carolina
fore board not allowed by section.—This Public Service Authority v. Spearwant Liq-
section is not authority for allowing as a uidating Co., 201 S. C. 207, 22 S. E. (2d)

proper item of cost the purchase of a sten- 252.

ographic transcript of proceedings before

§ 10-1412. Findings; effect thereof.

The referee or master must state the facts found and the conclusions of

law, separately. His decision must be given and may be excepted to and re-

viewed in like manner and with like effect in all respects as in cases of appeal

under §§ 10-1511 and 10-1512. He may in like manner settle the case or ex-

ceptions. When the reference is to report the facts the report shall have the

effect of a special verdict.

1942 Code § 654; 1932 Code § 654; Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§ 294; 1870 (14) § 296; 1884 (17) 733; 1889 (20) 294.

This section not mandatory.—This sec-

tion, requiring the referee to state the facts

found and the conclusions of law separate-

ly, is directory merely and not mandatory.
Stack v. Haigler, 90 S. C. 319, 73 S. E.

354; Bollmann v. Bollmann, 6 S. C. 29.

And where not complied with, remedy
is by motion for recommittal.—Where the

facts found and the conclusions of law are

not stated separately, the remedy under
this section is by motion for a recommit-
tal, and not by exception. Stack v. Haig-
ler, 90 S. C. 319, 73 S. E. 354; Thompson
v. Thompson, 6 S. C. 279.

"Facts found" are conclusions of facts

drawn from testimony.—There should first

be a clear statement of all material facts,

and then should follow the conclusions of

the referee. Moore v. Johnson, 7 S. C. 303.

But referee's report is merely aid to

judge.—It is the duty of the judge to de-

termine all the issues in an equity cause
by his own judgment; and the report of

the referee merely aids the judge in reach-

ing his judgment. Thorpe v. Thorpe, 12

S. C. 154.

In equity the referee's findings of facts

are only to assist the court and for its in-

formation, and may be disregarded by the

court. Fields v. Hurst, 20 S. C. 282.

Error where exceptions to report heard
within ten days after notice thereof.—

A

hearing of exceptions to a master's report,

within ten days after notice of the decision,

is error. McGee v. Merriman, 43 S. C.

103, 20 S. E. 971. And the time to file

additional exceptions cannot be extended
bevond ten davs. Verner v. Perry, 45 S.

C. 262, 22 S. E. 888.

And opposition allowed to confirmation

of report, without prior exception thereto,

where ten days notice thereof not given.

—

A party can be heard in opposition to the

confirmation of the report of the referee,

without having excepted thereto, when he

has not been served with a copy or notice

thereof ten days before court. Fort v.

Goodwin, 36 S. C. 445, 15 S. E. 723.

Absent exceptions, referee's conclusions

binding.—The conclusions are binding upon
the parties in the absence of exceptions.

Townes v. Alexander, 69 S. C. 23, 48 S.

E. 214.

But judge may review findings of fact

and law by referee in consent order of ref-

erence.—When there is a consent order of

reference of all issues in a law case, the

judge has power to review the findings of

fact as well as of law, made by the referee,

when the report, the testimony and excep-
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tions are all before him. Meetze v. Char- issue of fact "shall have the effect of a
lotte, etc., R. Co., 23 S. C. 1; Griffith v. special verdict," as such a verdict it may
Charlotte, etc., R. Co., 23 S. C. 25; Calvert be set aside for any cause for which ver-
v. Nickles, 26 S. C. 304, 2 S. E. 116. diets may be set aside. Fields v. Hurst,
And referee's verdict may be set aside. 20 S. C. 282.

—While the report of the referee upon an

§ 10-1413. Time within which reports must be filed.

In all cases referred to masters and referees by the courts of common pleas

the masters or referees shall make and file with the clerks of the courts of

common pleas of their respective counties their reports within sixty days from

the time the action shall be finally submitted to them and in default thereof

they shall not be entitled to any fees. Nothing herein contained shall pre-

vent parties to the action or their attorneys from extending the time by mu-

tual consent in writing.

1942 Code § 654; 1932 Code § 654; Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§294; 1870 (14) §296; 1884 (17) 733; 1889 (20) 294.

§ 10-1414. Effect of failure to file in time.

If the referee or master fail to file the report within said period either party,

before the report is delivered, may serve notice upon the opposite party that

he elects to end the reference. Thereupon the action shall proceed as though

no reference had been ordered.

1942 Code § 655; 1932 Code § 655; Civ. P. '22 § 595; Civ. P. '12 § 333; Civ. P. '02

§ 295; 1870 (14) § 297.

§ 10-1415. Appeal.

When the case shall have been heard and decided upon the report

of the referee and exceptions the decision may be reviewed on appeal to the

Supreme Court.

1942 Code § 654; 1932 Code § 654; Civ. P. '22 § 594; Civ. P. '12 § 332; Civ. P. '02

§ 294; 1870 (14) § 296; 1884 (17) 733; 1889 (20) 294.

§ 10-1416. How referees chosen.

In all cases of reference to referees the parties to the issues in the action,

except when the defendant is an infant or an absentee, may agree in writing

upon a person or persons, not exceeding three, and a reference shall be ordered

to him or them and to no other person or persons. If such parties do not

agree the court shall appoint one or more referees, not more than three, who
shall be free from exception. No person shall be appointed referee to whom
all parties in the action shall object. No judge or justice of any court shall sit

as referee in any action pending in the court of which he is judge or justice

and not already referred, unless the parties otherwise stipulate.

1942 Code § 655; 1932 Code § 655; Civ. P. '22 § 595; Civ. P. '12 § 333; Civ. V. '02

§ 295; 1870 (14) § 297.

Referee may file report where appointed Cited in Benjamin v. Drafts, 44 S. C.

prior to election as judge.—This section 430, 22 S. E. 470; Peeples v. Hornik, 153

permits one to file his report as referee S. C. 321, 150 S. E. 802; Spencer v. Na-
where he was appointed referee prior to tional Union Bank of Rock Hill, 192 S. C.

his election and qualification as a judge. 355, 6 S. E. (2d) 755.

Stack v. Haigler, 90 S. C. 319, 73 S. E.

354.
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CHAPTER 17.

Verdicts.

Sec. Sec.

10-1451. When judge may direct verdict. 10-1457. Force of verdict on issue out of

10-1452. General and special verdicts de- chancery.

fined. 10-1458. Entry of verdict and judgment
10-1453. When jury may render special or thereon.

general verdict; directing special 10-1459. Exception to verdict.

findings. 10-1460. Separation of exceptions.

10-1454. Special finding controls when in- 10-1461. Motions for new trial.

consistent with general verdict. 10-1462. Motion for new trial or for judg-
10-1455. Verdict on counterclaim in action ment heard at same term.

for pledged personal property. 10-1463. When new trials granted.

10-1456. When jury must assess amount of

recovery.

§ 10-1451. When judge may direct verdict.

When upon a trial the case presents only questions of law the judge may
direct a verdict.

1942 Code § 606; 1932 Code § 606; Civ. P. '22 § 546; Civ. P. '12 § 325; Civ. P. '02

§ 287; 1870 (14) § 289.

§ 10-1452. General and special verdicts defined.

A general verdict is that by which the jury pronounce generally upon all

or any of the issues either in favor of the plaintiff or defendant. A special

verdict is that by which the jury finds the facts only leaving the judgment to

the court.

1942 Code § 601; 1932 Code § 601; Civ. P. '22 § 541; Civ. P. '12 § 320; Civ. P. '02

§ 282; 1870 (14) § 284.

§ 10-1453. When jury may render special or general verdict; directing special

findings.

In an action for the recovery of specific personal property, if the property

has not been delivered to the plaintiff or if it has, and the defendant by his

answer claims a return thereof, the jury shall assess the value of the prop-

erty, if their verdict be in favor of the plaintiff or if they find in favor of the

defendant and that he is entitled to a return thereof, and may at the same
time assess the damages, both actual and punitive, if any are claimed in the

complaint or answer, which the prevailing party has sustained by reason of

the detention or taking and withholding of such property. In every action for

the recovery of money only or specific real property the jury in their discre-

tion may render a general or special verdict. In all other cases the court may
direct the jury to find a special verdict in writing upon any or all of the is-

sues and in all cases may instruct them, if they render a general verdict,

to find upon particular questions of fact to be stated in writing and may direct

a written finding thereon. A special verdict of finding shall be filed with

the clerk and entered upon the minutes.

1942 Code § 602; 1932 Code § 602; Civ. P. '22 § 542; Civ. P. '12 § 321; Civ. P. '02

§283; 1870 (14) §285; 1909 (26) 161.
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I. General Consideration.

II. Assessment of Value of Property.
III. Effect of Return of Property.
IV. Assessment of Damages.
V. Verdict.

VI. Amount of Verdict.

VII. Parties to Verdict.

VIII. Liability of Sureties.

IX. General and Special Verdicts.

Cross Reference.

As to liability of sureties in action to recover personal property, see § 10-2505.

I. GENERAL CONSIDERATION.
Section intended to protect rights of true

owner in obtaining possession of his prop-
erty.— In actions in claim and delivery for

the recovery of specific personal property,
the first object of this section is to protect

the rights of the true owner in obtaining
possession of his property in specie, if prac-
ticable. Finley v. Cudd, 42 S. C. 121, 20

S. E. 32; Charlotte Barber Supply Co. v.

Branham, 184 S. C. 184, 191 S. E. 891.

And to permit settlement in one suit of

all claims and controversies between the
parties.— It is plainly evident from the pro-
visions of this section and § 10-2516 that

it was the intention of the legislature to

make such provisions so as to permit the
settlement in one suit of all claims, de-

mands, and controversies between the par-

ties that are connected with the right of

possession of the personal property involved
in the action. Columbia Nat. Bank v. Rey-
nolds, 166 S. C. 426, 164 S. E. 911; Flor-
ence-Mayo Nuway Co. v. Eaddy, 194 S.

C. 277, 9 S. E. (2d) 727.

Cited in Bossard v. Vaughn, 68 S. C.

96, 46 S. E. 523; Davis-McGee Mule Co.

v. Marett, 129 S. C. 36, 123 S. E. 323 (dis-

sent); Brown v. Huskamp, 141 S. C. 121,

139 S. E. 181; Palmetto Fertilizer Co. v.

Columbia N. & L. R. Co., 99 S. C. 187,

S3 S. E. 36; Wilkins & Brown v. Curry,
90 S. C. 128, 72 S. E. 1019; Vance v. Van-
dcrcook Co., 170 U. S. 468, 18 S. Ct. 645,

42 L. Ed. Ill; Andrews v. Hurst, 163 S.

C. 86, 161 S. E. 331; Plumley v. Stewart,

165 S. C. 316, 163 S. E. 777; Sinclair Re-
fining Co. v. Stroup, 194 S. C. 79, 9 S. E.

(2d) 214; Speizman v. Guill, 202 S. C. 498,

25 S. E. (2d) 731.

II. ASSESSMENT OF VALUE
OF PROPERTY.

Intent of section in requiring assessment
of value of property.—As to assessing the

value of the property in actions for the re-

covery of specific personal property, the

real object of the Code is first to protect

the rights of the true owner to regain pos-

session of his property in specie, if prac-

ticable; second, to save the party who may
be innocently, but illegally, in the posses-

sion of the property of another from be-
ing compelled to pay such value as a jury

may see fit to place upon the property, by
giving him the alternative of returning the

property to its rightful owner, and only
paying such damages for its detention as

may be determined' to be proper. Finley

v. Cudd, 42 S. C. 121, 20 S. E. 32.

Neither plaintiff in possession nor de-

fendant out of possession under duty to

prove value of the property.— It is no more
the duty of the plaintiff, who gives bond
and acquires the possession of the proper-

ty, to prove the value of the property in

an action of claim and delivery than it is

the duty of the defendant, who seeks to

regain possession. Archer v. Long, 32 S.

C. 171, 11 S. E. 86.

Assessment provision mandatory when
plaintiff has property and defendant claims

return thereof.—-This section requiring jury

to assess the value of the property becomes
mandatory, whether the verdict be in favor

of plaintiff or defendant, when the plaintiff

has taken possession of the property and
defendant, not having exercised his right

of redelivery under § 10-2510, claims a re-

turn thereof. Wilkins v. Willimon, 128 S.

C. 509, 122 S. E. 503: Archer v. Long, 32

S. C. 171, 11 S. E. 86.

Or when verdict for plaintiff and defend-

ant has the property.—This section, requir-

ing jury to assess the value of the prop-

erty, becomes mandatory if the verdict be

in favor of the plaintiff when the property

remains in the possession of the defendant.

Wilkins v. Willimon, 128 S. C. 509, 122 S.

E. 503.

But not when verdict for defendant and
he has the property.— If the defendant re-

main in possession of the property, and the

verdict is in his favor, the jury is not re-

quired to assess the value of the property.

Wilkins v. Willimon, 128 S. C. 509, 122 S.

E. 503; Finley v. Cudd, 42 S. C. 121, 20

S. E. 32.

And verdict void for failure to assess not

cured by failure to take advantage of it.

—

A verdict which finds "for the defendant

the property in dispute," without assessing

its value, as provided for in this section,

is void, and the defect is not cured by a

waiver on the part of defendant of the right
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to take advantage of it. Archer v. Long,
32 S. C. 171, 11 S. E. 86.

III. EFFECT OF RETURN
OF PROPERTY.

Return of property satisfies judgment.

—

If the plaintiff returns the chattels adjudged
to be the property of the defendant, with-

in a reasonable time in as good condition

as they were at the time the judgment was
rendered, and pays whatever damages have
been assessed, together with the cost of

the action, the judgment will thereby be-

come inoperative and satisfaction should be

entered on the record. Archer v. Long, 47

S. C. 556, 25 S. E. 84.

And return of part of the property will

be credited on judgment.—When a part of

the propery is returned, but not within a

reasonable time, nor in as good a condi-
tion as when the judgment was rendered,
the property so returned marks satisfaction

of the judgment in the proportion which
the value of the returned property bears

to the value of all the property as assessed

bv the jurv. Archer v. Long, 47 S. C. 556,

25 S. E. '84.

In which case value of property not re-

turned may be shown.—Where there is a

judgment in favor of a defendant, in claim
and delivery for the return of property, and
in the alternative for its value in a specific

sum, and plaintiff returns only part of the

property, he will be permitted to show the

value of the property not returned. Archer
v. Long, 47 S. C. 556, 25 S. E. 84. But
see the dissenting opinion in this case.

Jury may find property's real value and
plaintiff's interest therein.—Under this sec-

tion authorizing the answering of particu-

lar questions, a jury may be directed to

find the property's real value and also the

plaintiff's interest therein, and the judgment
may be ordered satisfied upon payment of

plaintiff's interest. Greene v. Washington.
105 S. C. 137, S9 S. E. 649.

And value of property concluded by jury
verdict.—The value of the property is con-
cluded by the verdict of the jury, and is

the standard by which to determine the

proportionate amount that should be cred-

ited on the judgment. Archer v. Long, 47
S. C. 556, 25 S. E. 84.

IV. ASSESSMENT OF DAMAGES.
Historical note.—The earlier standing of

this section did not authorize the assess-

ment by the jury of punitive damage in

action for claim and delivery, and as a con-
sequence thereof, punitive damages were
not allowed in such actions. Tittle v. Ken-

nedy, 71 S. C. 1, 50 S. E. 544: Brayton v.

Beall, 73 S. C. 308, 53 S. E. 641.

Language in section as to damages per-

missive only.—The language in the branch
of this section relating to the form of the
verdict in respect to the value of the prop-
erty sued for is imperative; but in the
branch relating to the damages sustained
by the taking or detention of the property,
the language is permissive only. Archer
v. Long, 32 S. C. 171, 11 S. E. 86.

Thus, assessment of damages not man-
datory as in the case of assessment of prop-
erty's value.—The provisions of this sec-

tion relating to the recovery of specific

personal property necessarily imply that

property sued for in an action of this kind
always has a value which must be assessed

by the jury, but that there may or may
not be damages in a given case, and hence
the jury is not required, but is permitted,

to assess such damages as may have been
proved. Archer v. Long, 32 S. C. 171, 11

S. E. 86.

But jury cannot give damages to defend-

ant where verdict directed for plaintiff.—
The jury having been instructed that they

must find for the plaintiff in an action to

recover the possession of personal proper-

ty, a verdict for damages for defendant

cannot be cured by defendant's release of

the property claimed. Thompson v. Lee,

19 S. C. 489.

And if court's instructions disregarded,

jury verdict set aside.—The jury are bound
to take the law of the case from the court,

and whenever they disregard their instruc-

tions as to the law, their verdict should

be promptly set aside and a new trial

granted. Thompson v. Lee, 19 S. C. 489.

Damages not limited to purchase price

of personalty taken.— In an action of claim

and delivery the measure of damages is

not limited to the purchase price of the

personalty taken. Murdouch v. Tuten, 76

S. C. 502, 57 S. E. 547; Miami Powder
Co. v. Port Royal & W. C. R. Co., 47 S.

C. 324, 25 S. E. 153; Loeb v. Mann, 39 S.

C. 465, 18 S. E. 1; Brock v. Bolton, 37 S.

C. 40, 16 S. E. 370; Buford v. Fannen, 1

Bay (1 S. C. L.) 273: Banks v. Hatton,

1 N. & Mc. (10 S. C. L.) 221; Kid v.

Mitchell, 1 N. & Mc. (10 S. C. L.) 334.

But damages must be proved if verdict

therefor to stand.—While it may not be

necessary, in a suit for claim and delivery,

to allege damages, but only to claim them
in the demand for relief (see Levi v. Legg
& Bell, 23 S. C. 282), it is indispensable

to prove damages; otherwise a verdict for

them cannot stand. Norris v. Clinkscales,

47 S. C. 488, 25 S. E. 797.
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Damages must be from direct, proximate
injury sustained by seizure and detention

of the property.—The damages contem-
plated in this section are such damages
as may have been sustained by reason of

the seizure and detention of the property
itself; that is to say, by direct and proxi-

mate injury to the property in question,

or in reducing its value, and not for the

purpose of allowing a party to reimburse
himself, as to consequential losses alleged

to have been sustained in the prosecution

of the case, in respect to the speculative

value of time lost, and the payment of the

bills of railroads and hotels, lawyers' fees,

etc. Loeb v. Mann, 39 S. C. 465, 18 S.

E. 1.

Under this section providing for dam-
ages for the wrongful detention of prop-

erty, an instruction that the plaintiff is

entitled to such damages as necessarily re-

sult from the defendant's detention of his

property is proper. Jones v. Hiers, 57 S.

C. 427, 35 S. E. 748.

And do not include agent's commissions
or auditor's expenses.—This section does

not authorize a counterclaim for a com-
pany's auditor's expenses and for agent's

commissions, in an action in claim and de-

livery for pianos against the agent. Weav-
er Piano Co. v. Curtis, 158 S. C. 117, 155

S. E. 291.

Or damages caused by sto-m while goods
in defendant's possession.—Damages for

detention of property do not include dam-
age caused by a storm while the property

was in the possession of a bailee, as it is

not the necessary result of the detention,

and to recover for such damages the plain-

tiff must specifically allege them. Lips-

comb v. Tanner, 31 S. C. 49, 9 S. E. 733.

And condition of goods may be shown
at any time before judgment.— In an ac-

tion for claim and delivery, and for dam-
ages for the wrongful detention of goods
by a carrier, it is competent to show the

condition of the goods at any time before

judgment, such condition being a result of

unlawful detention. Miami Powder Co. v.

Port Royal & W. C. R. Co., 47 S. C. 324,

25 S. E. 153.

And verdict for return of property or

sum of money does not include damages
for detention.—Upon a verdict for return

of the property or a sum of money, pay-

ment is conditioned upon the non-return

of the property, and, therefore, cannot be

taken to include damages for the taking

and detention, for a claim to such damages
would be independent of whether the prop-

erty was returned in specie or its equiva-

lent in money paid. Bardin v. Drafts, 10

S. C. 493.

New trial may be granted if defendant
refuse to remit all or part, of damages in

plaintiff's favor.— It is within the province
of a trial judge to grant to plaintiff a new
trial, conditioned upon the refusal of de-

fendant to remit from the verdict all or
part of the damages found in his favor.

Joiner v. BeVier, 155 S. C. 340, 152 S. E.
652.

And judge may require reconsideration

by jury when verdict ambiguous as to dam-
ages.—Before the final discharge of a jury
from their consideration of a cause, the

trial judge has the power to require recon-
sideration by the jury when the verdict is

clearly erroneous as to form, and therefore

can require reconsideration when verdict

in claim and delivery is ambiguous as to

amount of damages. Joiner v. BeVier, 155

S. C. 340, 152 S. E. 652.

V. VERDICT.
Verdict must be in alternative, for pos-

session of property or for its value.—In an
action for the recovery of personal prop-
erty, the verdict must be in the alternative

for the possession of the property or for

its value, in case such possession cannot
be had. Thompson v. Lee, 19 S. C. 489.

Such as "for return of property or
$507.95."— In a claim and delivery action

for the recovery of personal property, a

verdict "for the return of the property or

$507.95" is an alternative verdict and valid.

Bardin v. Drafts, 10 S. C. 493.

And "for three chairs or $59.70."—In

an action to recover the furniture of a

barber shop, including four chairs valued

in the complaint for $59.70. a verdict "for

three of the chairs or $59.70" is not so in-

definite that judgment thereon cannot be

enforced. Phoenix Furniture Co. v. Jau-
don, 75 S. C. 229, 55 S. E. 308.

But not "we find for plaintiff, patterns

the value of $100."—In an action for re-

covery of patterns at a foundry, a verdict

"we find for plaintiff, patterns the value

of $100" (which could not have included

all the patterns at the foundry) does not

identify the property, and is therefore void.

Eason v. Miller & Kelly, 18 S. C. 381;

Robbins v. Slattery, 30 S. C. 328, 9 S. E.

510; Lockhart v. Little, 30 S. C. 326, 9

S E. 511.

Formerly a motion to set aside a judg-

ment for being erroneous, as for failure to

identify the property, and for a new trial,

could be made anytime within 2 vears.

Robbins v. 31attery, 30 S. C. 328, 9 S. E.

510.
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Prevailing party may exhaust all avail-

able remedies to gain possession of the

property before accepting value therefor

stated in alternative verdict.—In actions in

claim and delivery for the recovery of spe-
cific personal property, the prevailing party,

under the law and under a verdict pro-

vided for in this section, should have the

right and opportunity to first exhaust every
available and appropriate remedy known
to the law in the effort to locate and gain
possession of the property in dispute, be-

fore he should be required or forced to

accept the alternative verdict, the value
assessed by the jury. Charlotte Barber
Supplv Co. v. Branham, 184 S. C. 184, 191

S. E. 891.

Alternative verdict necessary only when
defendant entitled to return of the prop-
erty.—The provisions of this section, as to

the assessing of the value of the property
in an action for the recovery of specific

personal property, requires an alternative

verdict only where the defendant is entitled

to a return of the property. Finley v.

Cudd, 42 S. C. 121, 20 S. E. 32. See also,

dissenting opinion in Davis-McGee Mule
Co. v. Marett, 129 S. C. 36, 123 S. E. 323.

And verdict, where possible, presumed
to comply with section.— Every reasonable
presumption must be made in favor of the

verdict, and that would render it necessary
to construe it as conformable to the re-

quirements of the law, where such con-
struction is possible. Bardin v. Drafts, 10

S. C. 493.

Verdict not set aside if property identi-

fied so as to permit enforcement of judg-
ment with reasonable certainty.—A verdict

should not be set aside as too indefinite

if, in itself or taken in connection with the

pleadings, it so identifies the property that

a judgment based on it could be enforced
with reasonable certainty. Phoenix Furni-
ture Co. v. Jaudon, 75 S. C. 229, 55 S. E.
308.

But new trial should be granted where
jury verdict not clear.—A jury's verdict

should be upheld when it is possible to do
so and carry into effect what was clearly

the jury's intentions. But when the ver-

dict is so confused that it is not clear what
the jury intended to do, the court should
order a new trial. Lorick & Lowrance v.

Walker & Co., 153 S. C. 309, 150 S. E.

789; Joiner v. BeVier, 155 S. C. 340, 152

S. E. 652.

VI. AMOUNT OF VERDICT.
Verdict may be for part of property

sought or sum equal to value of the whole.
—In a claim and delivery action, defend-

ant cannot complain of a verdict for plain-

tiff for a part of the property sought or

a sum equal to the value of the whole as

described in the complaint. Phoenix Fur-

niture Co. v. Jaudon, 75 S. C. 229, 55 S.

E. 308.

But amount of unpaid purchase price

cannot be credited on verdict in claim and
delivery.—Where in an action for claim

and delivery to recover possession of prop-

erty, a verdict is rendered for the return

of the property, the amount of the pur-

chase money unpaid cannot be credited on
the verdict. Murdouch v. Tuten, 76 S. C.

502, 57 S. E. 547.

VII. PARTIES TO VERDICT.

Verdict must be given separately against

two defendants not jointly liable.—In claim
and delivery against co-defendants not
jointly liable, a verdict for plaintiff for cer-

tain property, valued at a certain sum, with

damages for detention, is too indefinite as

it should in such case be against each de-

fendant separately for the specific property,

or its value, wrongfully in his possession.

Norris v. Clink-scales, 47 S. C. 488. 25 S.

E. 797.

And assignee in assignment for benefit

of creditors compelled to intervene if owner
of property.—When by his answer the de-

fendant admits that his assignee for the

benefit of creditors is the owner of the

goods, the plaintiff in a claim and delivery

action cannot be adjudged to return the

goods or pay the value to defendant, but
the court, of its own motion, should com-
pel the assignee to intervene. Wilkins v.

Lee, 42 S. C. 31, 19 S. E. 1016.

VIII. LIABILITY OF SURETIES.

Principal's sureties bound by judgment
against him if they take the property.— If

the property attached by a plaintiff in a

claim and delivery action is taken by the

sureties of the defendant, they are bound
for whatever judgment is rendered against

the principal, subject to reduction by the

amount returned to plaintiff under the

judgment. Parish v. Smith, 66 S. C. 424,

45 S. E. 16.

And liable for payment of judgment for

actual damages rendered against principal

for unlawful seizure and sale of property
after execution of bond.— Principal and
sureties on bond, executed in claim and
delivery action to indemnify defendant
against loss which he might suffer from
surrender of property involved pending
trial of action, held liable for payment of

judgment for actual damages rendered
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against plaintiff in claim and delivery ac-

tion for unlawful seizure and sale of prop-
erty after execution of undertaking. Whis-
enhunt v. Sandel, 177 S. C. 207, 181 S. E.

61.-

But sureties not liable for payment
of judgment where punitive damages lie

against principal for acts done after exe-

cution of bond.—Sureties on an undertak-
ing in claim and delivery cannot be held

liable for payment of judgment against

their principal for punitive damages for

acts done by such principal after execution

of bond in claim and delivery, since prin-

cipal is not liable for punitive damages for

anything which occurs after execution of

such undertaking, and obligation of sure-

ties is no greater than that of principal.

Whisenhunt v. Sandel, 177 S. C. 207, 181

S. E. 61.

Nor for actual or punitive damages ren-

dered in judgment for wrongful acts by
principal prior to execution of bond.

—

Sureties on undertaking in claim and de-

livery are not liable for payment of judg-

ment rendered against principal for either

actual or punitive damages for fraudulent

or wrongful acts committed by principal

prior to institution of action in claim and
delivery and before execution of undertak-

ing. Whisenhunt v. Sandel, 177 S. C. 207,

181 S. E. 61.

IX. GENERAL AND SPECIAL
VERDICTS.

Court not bound to direct jury to find

special verdict.—The court is not bound
to direct the jury to find a special ver-

dict upon any or all of the issues, but the

jury is bound to follow the direction, if

given. Floyd v. New York Life Ins. Co.,

110 S. C. 384, 96 S. E. 912: Palmetto Fer-

tilizer Co. v. Columbia N. & L. R. Co., 99

S. C. 187, 83 S. E. 36.

But may find it advisable when title to

real property claimed by adverse posses-

sion.—The circuit court might find it ad-

visable to direct the jury to find a special

verdict as to the manner in which the ap-

pellants had title to the land, when they

deny title derived as a gift and set up an
independent title by adverse possession.

Williams v. Halford, 67 S. C. 296, 45 S. E.
207.

And may submit special issues and di-

rect written findings thereon, whether for

damages or recovery of property.—Under
the provisions of this section providing for

general or special verdicts in actions to re-

cover money only or specific real property,
and a finding in special verdicts of partic-

ular questions of fact in writing, the court

may submit special issues and direct written
findings thereon, whether the action was
to recover damages only for trespass or

to recover specific real propertv. Manson
v. Dempsey, 88 S. C. 193. 70 S. E. 610.

General verdict may precede special find-

ings of fact.—Even though logically the

special findings of fact should precede the
general verdict based thereon, to reverse
the order could not be a matter of any
consequence or prejudice, especially when
the special findings and general verdict are

perfectly consistent. Singletary v. Sea-
board Air Line Ry. Co., 88 S. C. 565, 71

S. E. 57.

Party desiring question of fraud to go
to jury must request special verdict.—Un-
der the provisions of this section declar-

ing that the court may direct the jury to

find a special verdict, it is the duty of the

party desiring the question of fraud to be
submitted to the jury to request the court

for a special verdict, and the court will

not be in error for not directing a special

verdict in the absence of such request.

Castles v. South Carolina Law & Collec-

tion Agency, 104 S. C. 81, S8 S. E. 273.

Submission of special issues proper where
general verdict would be uncertain and lead

to further litigation.—Submission of de-

fendant's liability for decedent's death and
whether plaintiff was decedent's statutory

beneficiary as special issues held proper,

since a general verdict would have been
uncertain and would have led to further

litigation. Armitage v. Seaboard Air Line
Ry. Co., 166 S. C. 21, 164 S. E. 169.

And special verdict proper, where jury

authorized to specify allegedly misappro-
priated items.— In prosecution for breach

of trust with fraudulent intention, author-

izing jury to specify allegedly misappro-
priated items found held not error. State

v. Weils, 162 S. C. 509, 161 S. E. 177.

§ 10-1454. Special finding controls when inconsistent with general verdict.

When a special finding of facts shall be inconsistent with a general ver-

dict the former shall control the latter and the court shall give judgment ac-

cordingly.
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1942 Code § 603; 1932 Code § 603; Civ.

§ 2S4; 1870 (14) § 286.

Special verdict is premise and general
verdict the conclusion.—The special verdict

is the premise; the general verdict is the

conclusion. The former controls the lat-

ter, if the two shall be inconsistent. Pal-

metto Fertilizer Co. v. Columbia N. & L.

R. Co., 99 S. C. 187, 83 S. E. 36.

Thus, refusal to find special verdict when
ordered casts doubt on sequence of gen-
eral verdict.—When the court has, of right,

ordered a special verdict, and in a case

of peculiar need for such a verdict, the

jury ought to be required to find the spe-

cial verdict; and a refusal to do so casts

doubt upon the logical sequence of the

general verdict. Palmetto Fertilizer Co.

v. Columbia N. & L. R. Co., 99 S. C. 187,

83 S. E. 36; Joiner v. BeVier, 155 S. C.

340, 152 S. E. 652.

And special verdict controls when gen-
eral verdict written in "blank" dollars.—

A

special finding of fact that a party is en-

titled to damages in a certain sum controls

as against the finding in the general ver-

dict that that party is entitled only to

"blank" dollars as damages. Joiner v. Be-
Vier, 155 S. C. 340. 152 S. E. 652.

And special verdict controls on appeal,

where record presents no ground for set-

ting it aside, and judgment must be ren-

dered accordingly. Ellison v. Greenville

S. & A. R. Co., 94 S. C. 425, 77 S. E. 723,

78 S. E. 231.

P. '22 § 543; Civ. P. '12 § 322; Civ. P. '02

Judgment on special finding inconsistent
with general verdict not judgment non
obstante veredicto.—A judgment upon the
special findings of a jury, but against their

general verdict, is not really a judgment
non obstante veredicto, although often in-

accurately so called. Ellison v. Greenville

S. & A. R. Co., 94 S. C. 425, 77 S. E. 723,

78 S. E. 231.

Inconsistency of general and special ver-

dicts.—Where the jury found as a special

verdict that there was no fraud in defend-
ant's procurement of a right of way, and
a general verdict of $1250 for plaintiff,

stating that it included a sum of $750,

agreed upon as defendant's debt to plain-

tiff for the right of way, the verdict was
not inconsistent as to the $750, and hence
defendant would not be entitled to judg-
ment under this section. Ellison v. Green-
ville S. & A. R. Co., 94 S. C. 425, 77 S. E.
723, 78 S. E. 231.

In an action for damages for defend-

ant's alleged trespass in procuring a right

of way, where the jury returned a special

verdict of no fraud and a general verdict

for plaintiff for a sum in excess of the

amount agreed upon as the consideration

for the right of way, recovery could be

had only for the amount of the consider-

ation. Ellison v. Greenville, S. & A. R.

Co., 94 S. C. 425, 77 S. E. 723, 78 S. E. 231.

§ 10-1455. Verdict on counterclaim, in action for pledged personal property.

In every action for the recovery of personal property which has been pledged

in any way to secure credit or a debt the defendant may plead his counterclaim

arising out of the same transaction and the jury in such case may find,

in addition to the verdicts now provided by law, the amount due to the

plaintiff, if any. In such case the defendant may pay such amount and costs

and the property shall thereafter be free from the encumbrance.

1942 Code § 602; 1932 Code § 602; Civ. P. '22 § 542; Civ. P. '12 § 321; Civ. P. '02

§283; 1870 (14) §285; 1909 (26) 161.

Intent of section.—The purpose of this

section, providing for the recovery of per-

sonal property pledged for a debt, is to

ascertain the amount due in the claim and
delivery action (which could not have been

done prior to this section), so that a mort-
gagor may pay it and save further expense
and cost. Gibbes Machinery Co. v. Rivers,

94 S. C. 342, 78 S. E. 21.

Scope of section when construed with

§ 10-2516.— It is plainly evident from the

provisions of this section and § 10-2516

that it was the intention of the legislature

to make such provisions so as to permit
the settlement in one suit of all claims,

demands, and controversies between the

parties that are connected with the right

of possession of the personal property in-

volved in the action; and the right of re-

covery under a counterclaim, allowed to

be put into such actions, is not limited, as

in other actions, to rights existing in the

defendant's favor at the time of the com-
mencement of the action but on the con-
trary, by the express terms of the men-
tioned sections, is intended to cover any

843



§ 10-1456 Code of Laws of South Carolina § 10-1456

and all claims for damages, actual and
punitive, if any such are claimed in the

answer, which the defendant may have
sustained by reason of the taking and with-
holding of the property under the proceed-
ings in the action. Columbia Nat. Bank
v. Reynolds, 166 S. C. 426, 164 S. E. 911;

Florence-Mayo Nuway Co. v. Eaddy, 194

S. C. 277, 9 S. E. (2d) 727.

One verdict should decide all issues, in-

cluding counterclaim.—This section provid-

ing for counterclaims in actions for the

recovery of personal property does not
contemplate a separate judgment on the

counterclaim, but the counterclaim should

be considered in the trial of the right to

the possession of the property, and one
verdict should embrace and decide all is-

sues. Cable Piano Co. v. Duncan, 92 S.

C. 371, 75 S. E. 552.

But judgment not granted on counter-

claim where unliquidated damages set forth

without proof.—If the damages set up in

a counterclaim in an action to recover per-

sonal property are unliquidated, a judg-

ment cannot be granted thereon, on default,

for the amount demanded, without proof

of the facts on which the damages depend.

Cable Piano Co. v. Duncan, 92 S. C. 371,

75 S. E. 552.

Finding of amount due plaintiff in ac-

tion on mortgaged property not personal

judgment.—The finding of the amount due
a plaintiff in an action to recover personal

property pledged for debt is limited to the

finding in order to permit a mortgagor to

pay and save further expense, and no au-
thority is given by this section for the

entry of a personal judgment against the

mortgagor for that amount. Gibbes Ma-
chinery Co. v. Rivers, 94 S. C. 342, 78 S.

E. 21.

And does not authorize entry of judg-
ment for that amount.—A finding in a

claim and delivery action of the amount
due on some notes, under this section pro-

viding for such finding in actions to re-

cover personal property pledged for debt,

is not intended to and does not authorize

the entry of judgment for that amount.
Gibbes Machinery Co. v. Rivers, 94 S. C.

342, 78 S. E. 21.

And satisfaction of judgment with such
finding not bar to recovery of balance of
debt.—The satisfaction of a judgment in

an action to recovery personal property
pledged for debt, which finds the amount
of the debt due to plaintiff and the dam-
ages sustained, does not bar an action for

the balance of the debt. Gibbes Machin-
ery Co. v. Rivers, 94 S. C. 342, 78 S. E. 21.

Counterclaim allowed for damages for

taking car, where arising from same state

of facts as complaint.— In an action of

claim and delivery to get possession of an
automobile, a counterclaim for damages
in taking the automobile arose out of the

same state of facts and was allowed, as

the main issue arose out of the right to

possession and both had seized the car.

Bennett Cadillac Co. v. Slater, 120 S. C.

202, 112 S. E. 918.

And counterclaim allowed for wrongful
taking and withholding of property.— In

claim and delivery action, defendant's coun-
terclaim for wrongful taking and withhold-
ing of property held authorized. Columbia
Nat. Bank v. Reynolds, 166 S. C. 426, 164

S. E. 911.

And mortgagee's interest may be deter-

mined, although mortgagor filed no coun-
terclaim.—This section, authorizing the

jury to find the amount due the plaintiff,

is the defendant's authority to have the

amount of a mortgagee's interest deter-

mined, even though he pleaded no counter-

claim. Greene v. Washington, 105 S. C.

137, 89 S. E. 649.

But damages for destruction of business

not recoverable by counterclaim.—Dam-
ages for destruction of a business are not
recoverable as a counterclaim in an ac-

tion for claim and delivery. Sizer & Co.
v. Dopson, 89 S. C. 535, 72 S. E. 464;

Weaver Piano Co. v. Curtis, 158 S. C. 117,

155 S. E. 291.

As is true of damages for destruction

of agent's equity and business.—For ex-

ample, damages for repossessing pianos,

destroying agent's equity and business, are

not recoverable as a counterclaim. Weaver
Piano Co. v. Curtis, 158 S. C. 117, 155 S.

E. 291.

§ 10-1456. When jury must assess amount of recovery.

When a verdict is found for the plaintiff in an action for the recovery of

money or for the defendant when a set-off for the recovery of money is

established beyond the amount of the plaintiff's claim as established, the jury

must also assess the amount of the recovery. They may also, under the di-

rection of the court, assess the amount of the recovery when the court gives

judgment for the plaintiff on the answer.
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1942 Code § 604; 1932 Code § 604; Civ. P.

§ 285; 1870 (14) § 287.

§ 544; Civ. P. '12 § 323; Civ. P. '02

The ordinary proceeding contemplates
striking balance and awarding accordingly
in one judgment.—The ordinary procedure
contemplates a single judgment—a judg-
ment for the plaintiff upon his claim, re-

duced by what may be awarded defendant
upon his counterclaim, or a judgment for

the defendant upon his counterclaim, re-

duced by what may be awarded plaintiff

on his claim; in other words, striking a
balance and awarding accordingly. Adair
v. First Nat. Bank of Clinton, 139 S. C. 1,

137 S. E. 192 (dissenting opinion).

Balance allowed is the assignable inter-

est.—The balance allowed either party after

the set-off of counterclaim against claim,

or claim against counterclaim, as permitted
in this section, is the assignable interest

of the parties respectively. Adair v. First

Nat. Bank of Clinton, 139 S. C. 1, 137 S.

E. 192 (dissenting opinion).

But attorneys, assignees of judgment to

secure fees, protected in their interest.—

A

judgment against defendants, assigned to

plaintiff's attorneys to secure their fees,

should not be set off in full against a judg-
ment previously obtained by defendant
against plaintiff, as this would deprive the

attorneys of their lien for fees. Adair v.

First Nat. Bank of Clinton, 139 S. C. 1,

137 S. E. 192. But note the dissenting
opinion therein.

Judgment may be reformed after expi-

ration of time to apply for new trial or
correction.—A judgment may be reformed
to correct a mistake of a clerical error by
the jury, or by one of the jurors, after the
expiration of the time within which a new
trial may be had, or a correction of error

may be made, if the party seeking refor-

mation neither has an adequate remedy at

law, nor has been guilty of such laches or

negligence as to deprive him of the right

to relief against the mistake. Pelzer Mfg.
Co. v. Hamburg-Bremen Fire Ins. Co.,

71 F. 826, affirmed in 76 F. 479.

And testimony of jurors may be received

to reform judgment.—In an action to re-

form a judgment, the testimony of jurors

may be received when the object sought
is not to show any error or misconduct
in the consultation of the jury, or in the

mode in which the verdict was made up,

but only to show a mistake in the nature
of a clerical error in making the record of

the verdict actually agreed on. Pelzer Mfg.
Co. v. Hamburg-Bremen Fire Ins. Co., 71

F. 826, affirmed in 76 F. 479.

§ 10-1457. Force of verdict on issue out of chancery.

The findings of fact upon issues tried by a jury under § 10-1057 shall be con-

clusive of the same. But the presiding judge may grant new trials thereon,

according to the practice in other jury trials. Exceptions to the rulings of the

presiding judge upon such trials may be taken by either party, and such

rulings may be reviewed by .the Supreme Court upon appeal from the final

judgment.

1942 Code § 593; 1932 Code § 593; Civ. P. '22 § 533; Civ. P. '12 § 312; Civ. P. "02

§ 274; 1870 (14) § 276; 1890 (20) 696.

Meaning of section.—The provision of

this section as to the force of the verdict

can only mean, under the plain language
used, that when issues of fact in equity

cases are framed under this section to be
tried by a jury, and such issues are sub-
mitted to them and findings thereon are

made by them under this section, such find-

ings, if there is any evidence to support
them, are conclusive of the issues submit-
ted; and the presiding judge, in such case,

can only affirm the verdict or set it aside

and order a new trial. In his discretion,

however, he may, during the course of the

trial, and before such findings are made,
withdraw the case from the jury and de-

cide the issues for himself; or, instead of

withdrawing them, he may have the jury,

should he so desire, make findings upon
the issues as framed for his aid and en-

lightenment in determining the judgment
to be rendered. Johnstone v. Matthews,
183 S. C. 360, 191 S. E. 223.

Trial judge not bound by jury findings

where issues submitted for enlightenment
of court.—Where issues are submitted to

a jury for the enlightenment of the con-
science of the court, the trial judge is not
bound by the finding of the jury on such
issues. In re Nightingale's Estate, 182

S. C. 527, 189 S. E. 890.

And jury may be charged upon submis-

sion of special issues that court not bound.
— It is not error under this section for the
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court, in submitting special issues to a jury

in a suit for specific performance, to charge
that the jury's findings are not binding on
the court. Mullaly v. Smyth, 96 S. C. 14,

79 S. E. 634.

Verdict of jury on law side does not con-

clude equitable issues.—The finding of a
jury on the law side of the court is not con-
clusive as to equitable issues. Wood v.

Pacolet Mfg. Co., 80 S. C. 47, 61 S. E. 95.

Motion to recommit to master is discre-

tionary.—Halk v. Stoddard, 62 S. C. 564,

40 S. E. 957.

As to jury trial of legal issues in equi-

table action, see Poston v. Ingraham, 76 S.

C. 167, 56 S. E. 780.

As to innocent purchaser and equitable
issue, see Armour & Co. v. Ross, 75 S. C.

201, 55 S. E. 315.

For additional related case, as to account-
ing between parties on breach of contract,

see Price v. Middleton & Ravenel, 75 S. C.
105, 55 S. E. 156.

Quoted in Anderson v. Aetna Casualty
& Surety Co., 175 S. C. 254, 178 S. E. 819.

Cited in Knobeloch v. Germania Sav.
Bank, 50 S. C. 259, 27 S. E. 962.

§ 10-1458. Entry of verdict and judgment thereon.

Upon receiving a verdict the clerk shall make an entry in his minutes speci-

fying the time and place of trial, the names of the jurors and witnesses, the

verdict and either the judgment rendered thereon or an order that the cause

be reserved for argument or further consideration. If a different direction be

not given by the court, the clerk must enter judgment in conformity with

the verdict.

1942 Code § 605: 1932 Code § 605; Civ. P. '22 § 545; Civ. P. '12 § 324; Civ. P. '02

§ 286; 1870 (14) § 288.

Intent of section.—The design of this

section providing for entry of judgment
by the clerk was to give a summary and
expeditious mode of securing compensation,
and it is not at all probable, in the absence
of specific language indicating such intent,

that this section merely intended the ver-

dict of the jury in the court of common
pleas to operate simply as an award upon
which another action must be brought to

make it effective. Mauldin v. Greenville,

64 S. C. 444, 42 S. E. 202.

Section inapplicable to verdict under con-
demnation statute.—This section providing
for entry of the verdict in the clerk's min-
utes is only applicable to a verdict rendered
in a civil action in the court of common
pleas, and does not apply to a verdict

rendered by a jury under the condemnation
statute. Haig v. Wateree Power, Co., 119

S. C. 319, 112 S. E. 55.

Judgment void if not entered in con-
formity with verdict or order of judge.—

A

judgment not entered up in conformity with

the verdict, or by the order of the judge, is

void. Eason v. Miller & Kelly, 15 S. C.

194.

Judgment may be entered at instance of

either party.— If the party in whose favor

the verdict is rendered does not enter, or

cause to be entered, any judgment thereon,

the other party desiring to appeal may
cause judgment to be entered thereon.

Mauldin v. Greenville, 64 S. C. 444, 42 S. E.

202.

And without formal direction from judge.

—Under this section providing for the en-

try in the clerk's minutes of the judgment
in conformity with the verdict, unless other-

wise ordered by the judge, a tacit under-
standing that a judgment would be en-

tered up against only one defendant, a

verdict having been returned against all,

as this one defendant was the only one
served, was acquiesced in by the judge and
was a sufficient direction to the clerk to

enter such judgment. Brown v. Wilson,
45 S. C. 519, 23 S. E. 630.

Judgment entered in conformity with
verdict, where motion for new trial denied

without giving different direction.— It is

proper to withhold a judgment until a mo-
tion for a new trial is heard, but if the

motion is refused and the judge declines to

give a different direction, a judgment may
be entered in conformity with the verdict.

Kaminitsky v. Northeastern R. Co., 25 S. C.

53.

And may be entered on verdict of jury on
appeal from assessment by arbitration.

—

Under this section providing for entry of

judgment in conformity with the verdict,

judgment may be entered on the verdict of

a jury on appeal from assessment by arbi-

tration for altering the grade of a street

under special statutory proceedings and
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appeal therefrom. Mauldin v. Greenville, on the facts. Gadsden v. Whaley, 9 S. C.

64 S. C. 444, 42 S. E. 202. 147.

But judgment in chancery cases cannot For parties have right to opinion of

be based solely on verdict of jury.—

A

judge.— In cases in chancery the parties

judgment based solely upon the verdict have a right to the opinion of the circuit

of a jury in cases in chancery, and not upon judge, notwithstanding his right to refer

the decision of the judge, is void and must issues of fact to a jury for the purpose of

be set aside. Gadsden v. Whaley, 9 S. C. enlightening his conscience. Gadsden v.

147; Sloan v. Westfield, 11 S. C. 445; Whaley, 9 S. C. 147.

Cooper v. Smith, 16 S. C. 331. Order transferring case after verdict to

In cases in chancery, the verdict of a different calendar is "different direction."

—

jury on issues of fact submitted to them An order of a judge, transferring a case,

is not to be accepted as the conclusion after verdict is rendered by the jury,

which is to govern and control the case, to calendar 2 and giving leave to plaintiff to

and through the medium of which the apply for judgment thereon, is "a different

judgment is to be pronounced in favor of direction" given by the court, as set out
the one side or the other. The judgment in this section; and judgment can not be
in such case must be the result of the con- entered on the verdict. Whitcsides v.

elusions of the judge both on the law and Barber, 22 S. C. 47.

§ 10-1459. Exception to verdict.

If an exception to a verdict be taken the exception may be reduced to

writing at the time or entered in the judge's minutes and afterwards settled

as provided by the rules of court and then stated in writing in a case or sep-

arately with so much of the evidence as may be material to the questions

to be raised. It need not be sealed or signed nor need a bill of exceptions

be made.

1942 Code § 605; 1932 Code § 60S; Civ. P. '22 § 545; Civ. P. '12 § 324; Civ. P. '02

§ 286; 1870 (14) § 288.

Bill of exception is dispensed with.—By at the trial in an case containing so much
this section of the Code, the use of the of the evidence as might be necessary to

bill of exceptions is dispensed with, in show the hearing and force of the excep-
terms, and the practice is substituted of tions there taken. Caston v. Brock, 14 S.

stating the exception that had been taken C. 104.

§ 10-1460. Separation of exceptions.

If such exceptions be, in the first instance, stated in a case and it be after-

wards necessary to separate them, the separation may be made under the di-

rection of the court or a judge thereof.

1942 Code § 605; 1932 Code § 605; Civ. P. '22 § 545; Civ. P. '12 § 324; Civ. P. '02

§ 286; 1870 (14) § 288.

§10-1461. Motions for new trial.

The judge who tries the cause may, in his discretion, entertain a motion to

be made on his minutes, to set aside a verdict and grant a new trial upon ex-

ceptions, for insufficient evidence or for excessive damages. Such motions,

if heard upon the minutes, can only be heard at the same term at which the

trial is had. When such motion is heard and decided upon the minutes of

the judge and an appeal is taken from the decision, a case or exceptions must

be settled or agreed upon in the usual form, upon which the argument of the

appeal must be had.

1942 Code § 605; 1932 Code § 605; Civ. P. '22 § 545; Civ. P. '12 § 324; Civ. P. '02

§ 286; 1870 (14) § 288.
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I.

II.

III.

IV.

V.

General Consideration.

Exceptions upon Which New Trial

Granted.
Interference with Verdict.

New Trial Where Verdict Excessive
or Inadequate.

Discretion of Judge.

I. GENERAL CONSIDERATION.
Trial judge may order new trial.—The

trial judge has the right to set aside en-

tirely any verdict rendered by the jury and
to order a new trial on any of the usual

and recognized grounds. Anderson v.

Aetna Casualty & Surety Co., 175 S. C.

254, 178 S. E. 819; Joiner v. BeVier,
155 S. C. 340, 152 S. E. 652.

The court may grant or refuse a new
trial, or, in a proper case, may grant a

new trial nisi; but should do one thing

or the other. Anderson v. Aetna Casualty

& Surety Co., 175 S. C. 254, 178 S. E. 819;

Hall v. Northwestern R. Co., 81 S. C. 522,

62 S. C. S48.

And should do so when jury verdict not
clear.—A jury's verdict should be upheld
when possible to do so and to carry into

effect what was clearly jury's intentions;

but, when the verdict is so confused that it

is not absolutely clear what was intended,

the court should order a new trial. Ander-
son v. Aetna Casualty & Suretv Co., 175

S. C. 254, 178 S. E. 819; Lorick & Lowr-
ance, Inc. v. Walker & Co., 153 S. C. 309,

150 S. E. 789.

Facts as basis for new trial under this

section must occur at trial.—This section

and § 10-1462 manifestly relate only to mo-
tions for a new trial upon grounds arising

out of something which occurred at the

trial, and therefore a circuit court can-

not entertain an appeal from a justice's

court on a motion for a new trial brought
in the justice court. Sams v. Hoover, 33

S. C. 401, 12 S. E. 8; Clawson v. Hutchin-
son, 14 S. C. 517; State v. David, 14 S. C.

428.

And motion for new trial must be made
at same term, if on facts occurring at trial

and known to moving party.—A motion for

a new trial on the ground of facts occur-

ring at the trial, or circumstances im-
mediately connected therewith, known to

the party moving or his counsel during
the trial, cannot be made at a subsequent
term, but must be presented to the trial

judge before the expiration of the term
at which the trial was had. State v. Thomp-
son, 122 S. C. 407, 115 S. E. 326, expressly

overruling State v. Weldon, 91 S. C. 29,

74 S. E. 43, as to this point.

Even though party was unable to prove
facts.—Facts which were within the knowl-
edge of a party at the time of the trial can-
not be made the foundation of a motion
for a new trial on the ground of after-dis-

covered evidence, though he was unable to

prove them. Hinson v. Catoe, 10 S. C. 311.

But for after-discovered evidence, three
facts must be established.—To justify the
granting of a motion for a new trial upon
the ground of after-discovered evidence,
the moving party must establish, to the

satisfaction of the court before which the
motion is made, at least three facts: (1)

that the proposed new evidence was dis-

covered after the former trial; (2) that it

could not, by the use of due diligence, have
been discovered in time to be offered at the

former trial; (3) that it is material. State

v. Workman, 15 S. C. 540; Durant v. Phil-

pot, 16 S. C. 116; Sams v. Hoover, 33 S. C.

401, 12 S. E. 8.

Overruling motion for new trial may
operate to sustain verdict.—The overruling
of a motion for a new trial may operate
to sustain the verdict upon both the legal

issues and the equitable contentions. Sov-
ereign Camp of Woodmen v. Means, 87
S. C. 127, 69 S. E. 85.

Judge cannot grant new trial at cham-
bers.—As a judge can entertain a motion
for a new trial on the merits in open court

only, he is without authority to grant a

new trial on the merits at chambers.
Charles v. Jacobs, 5 S. C. 34S; Clawson v.

Hutchinson, 14 S. C. 517.

A motion for a new trial, made in term,

cannot be heard in vacation over the objec-

tion of either party, unless an order is taken

for that purpose, or it is so directed in the

rule nisi. See Charles v. Jacobs, 5 S. C.

348. (But see § 15-233 as to rule in above
case.)

Nor transfer hearing to another judge.

—

Since a judge at chambers has no jurisdic-

tion to hear a motion for a new trial on
the grounds of newly discovered evidence,

an order by him transferring the hearing

by him to another judge is of no effect.

Donly v. Fort, 42 S. C. 200, 20 S. E. 51.

New trial may be granted on issue from
chancery.—A new trial will sometimes be

granted in equity, where the verdict is

against preponderance of evidence, or rather

against the weight of the testimony, es-

pecially, it is said, where the judge inti-

mates in his report that he is not satisfied

with the verdict; while in law it is granted

either because the verdict is against the

evidence or is without any evidence to

sustain it, or for excessive damages, etc.

Sloan v. Westfield, 11 S. C. 445.
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The reason which would demand a new ment of counsel about it, and the motion
trial in the court of law upon the ground,
for instance, that the verdict is directly

contrary to the evidence, would render
another trial of the issue totally unneces-
sary before the chancellor or judge sitting

in equity. The conclusiveness of the evi-

dence furnishes all that equity needs. Thus
the strongest reason for a new trial at law
is the best reason why it would be denied
on an issue emanating from a case in

equity. Sloan v. Westfield, 11 S. C. 445.
But not on law side of the court.—A mo-

tion on the law side of the court before
the judge presiding, for a new trial on the
minutes of an issue ordered out of chancery,
upon the ground that there was no evidence
to sustain the verdict of the jury, is irregu-
lar and properly refused. Sloan v. West-
field, 11 S. C. 445.

And case must be settler or agreed on
before considered on appeal.—Where a

case for appeal has not been settled or
agreed on, it must be returned to the cir-

cuit court for settlement. Chalk v. Patter-
son, 4 S. C. 98.

Motion for new trial must be heard at

same term.—A motion for a new trial

cannot be heard after the adjournment of

the court, though notice of the motion was
given' during the term. Molair v. Port
Royal & A. Ry. Co., 31 S. C. 510. 10 S. E.
243.

But does not have to be decided at same
term of court.—The provision of this sec-

tion requires that the motion for a new
trial shall be "heard" at the same term, but
does not require that it shall be "decided"
at that term. Calhoun v. Port Roval & W.
C. Ry. Co., 42 S. C. 132, 20 S. E. "30.

Where motion heard at term in which
verdict rendered but decided thereafter,

motion deemed "decided during term."—In
Calhoun v. Port Royal & W. C. Rv. Co.,

42 S. C. 132, 20 S. E. 30, it was held with
reference to the provisions of this section

and § 10-1462 that where a motion for a
new trial was made on the minutes and
heard at the same term at which the ver-

dict was rendered, but was decided there-

after, the judge's order would be regarded
as not only heard but also decided during
the term. Thornton v. Atlantic Coast Line
R. Co., 196 S. C. 316, 13 S. E. (2d) 442.

But judge without jurisdiction to hear
motion where no agreement of counsel

about it and where court had adjourned
sine die without motion being marked
"heard."—Where the court had adjourned
sine die before respondent's counsel was
even aware that a motion for a new trial

had been "noted," and there was no agree-

was not marked "heard," the fact that re-

spondent's counsel was called on and did

resist the motion, after the court had ad-
journed sine die, could not confer on the

trial judge jurisdiction to hear the motion.
Altman v. Efird Bros. Co., 180 S. C. 205,

185 S. E. 543.

Applied in Parks v. Blue Ridge Lumber
Co., 170 S. C. 217, 170 S. E. 156.

Cited in Applebv v. South Carolina &
G. R. Co., 58 S. C." 33, 36 S. E. 109.

II. EXCEPTIONS UPON WHICH
NEW TRIAL GRANTED.

Term "exceptions" impliej error of law.

—The term "exceptions" as used in this

section has a technical meaning, and it

implies that some error of law has been
committed by the judge in the progress of

the trial, either in some ruling during the

trial, or in the charge to the jury. Eason
v. Miller & Kelly, 18 S. C. 381.

Such as judge's refusal to charge partic-

ular proposition of law when requested.

—

A failure to charge a particular proposition
of law cannot be assigned as error in an ap-

peal from an order refusing a new trial

unless the judge, on request, declined to so

charge. Fox v. Savannah R. Co., 4 S. C.

543; Godbold v. Vance, 14 S. C. 458; Cole-

man v. Heller, 13 S. C. 491; South Carolina
R. Co. v. Wilmington, etc., R. Co., 7 S. C.

410.

And exception to judge's charge to jury

must be taken before jury retires.—An er-

ror of law in the judge's charge to the

jury cannot be made a ground for appeal

frcin an order refusing a new trial unless

the charge be excepted to before the jury

retire to their room. Fox v. Savannah &
Charleston R. Co., 4 S. C. 543; Clarke v.

Harper, 8 S. C. 256.

Only errors of law in law trial can sup-

port appeal, while in chancery the whole
case subject to review.— In a trial at law,

errors of law only can support an appeal to

the Supreme Court, while in chancery the

whole case is subject to review, the evi-

dence might be examined and the correct-

ness of the finding subject to the judgment
of the Supreme Court. Sloan v. Westfield,

11 S. C. 445.

And motion for new trial may be made
on exceptions taken at trial.—A motion in

the circuit court for a new trial, after a

verdict on an action in the nature of a suit

at law, may be made either upon exceptions

taken at the trial or without any such ex-

ceptions on certain other familiar grounds.

Caston v. Brock, 14 S. C. 104.
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III INTERFERENCE WITH
VERDICT.

Judge can interfere with verdict only by
granting new trial.—The authority of a cir-

cuit judge to correct, modify, or interfere

with the verdict of a jury in a case properly

triable by jury is embraced in and limited

to the power to grant a new trial as set

out here. Gwathmey v. Foor Hotel Co.,

121 S. C. 237, 113 S. E. 688; Anderson v.

Aetna Casualty & Surety Co., 175 S. C. 254,

178 S. E. 819.

And amount of verdict cannot be reduced
without allowing option of new trial nisi.

—

An order of the circuit judge is erroneous
if it reduces the amount of the verdict with-
out allowing the plaintiff the option of a
new trial nisi. Gwathmey v. Foor Hotel
Co., 121 S. C. 237, 113 S. E. 688.

An error in the amount of the verdict

should be corrected by a new trial. Wilson
v. Atlanta, etc., Airline R. Co., 16 S. C.

587; Levi v. Legg & Ball, 23 S. C. 282.

And court cannot enter absolute judg-
ment for sum other than that assessed by
jury.—Where damages for a tort have been
assessed by a jury at one entire sum, the
court, upon a motion for a new trial, can-
not, according to its own estimate of the

amount of damages which the plaintiff

ought to have recovered, enter an absolute

judgment for any other sum than that

assessed by the jurv. Anderson v. Aetna
Casualty & Surety Co., 175 S. C. 254, 178
S. E. 819.

Party seeking amendment of verdict must
lay a proper foundation by motion for new
trial.—Anderson v. Aetna Casualty & Sure-
ty Co., 175 S. C. 254, 178 S. E. 819.

IV. NEW TRIAL WHERE VERDICT
EXCESSIVE OR INADEQUATE.
"Insufficient evidence" and "excessive

damages" involve errors of fact.—The
terms "insufficient evidence" and "exces-
sive damages" involve errors of fact to

wit, as matter of fact that the verdict is

not supported by the evidence, or that

the damages are excessive and beyond
the testimony. Eason v. Miller & Kellv,

18 S. C. 381.

And new trial cannot be had under this

section unless based on one of above
grounds.—A motion for a new trial which
is not upon exceptions involving errors of

law occurring at the trial, or for insufficient

evidence, or for excessive damages is not

governed by this and § 10-1462. Eason v.

Miller & Kelly, 18 S. C. 381.

New trial may be granted where verdict

excessive.—The authority of a circuit judge

to grant a new trial is not limited to cases
where the jury were governed by improper
motives which affect the whole verdict, and
consequently the judge may grant a new
trial on the general ground that the ver-

dict was excessive. Stuckey v. Atlantic
Coast Line R. Co., 57 S. C. 395, 35 S. E.

550.

Unless plaintiff enters remittitur for ex-

cess.—Under motion for new trial on the
minutes upon the ground of excessive dam-
ages, the circuit judge has power to order
a new trial, unless the plaintiff enter a re-

mittitur for a certain special amount. War-
ren v. Lagrone, 12 S. C. 45.

Where in a law case the verdict is for

an amount greater than the defendant con-
ceives it should have been, his remedy is

to move for a new trial, and upon that

motion the circuit judge may either order a
new trial out and out, or order a new trial

nisi, requiring the plaintiff at his option

to remit a certain portion of the verdict or
submit to a new trial. Anderson v. Aetna
Casualty & Surety Co., 175 S. C. 254, 178

S. E. 819; Middieton & Co. v. Atlantic

Coast Line R. Co., 133 S. C. 23, 130 S. E.

552.

A court has no power to readjust a verdict

in a law case except in the manner indi-

cated, and that is only through its power
to order a new trial conditioned upon the

refusal of the terms imposed. Anderson
v. Aetna Casualty & Surety Co., 175 S. C.

254, 178 S. E. 819; Middieton & Co. v.

Atlantic Coast Line R. Co., 133 S. C. 23,

130 S. E. 552.

And rule to show cause against entry of

remittitur proper relief for excessive ver-

dict.—A rule to show cause why a remit-

titur should not be entered is the proper
mode of relief, where the record shows that

the verdict is for more than the amount
due. Charles v. Jacobs, 5 S. C. 348.

New trial also granted where verdict

gives inadequate damages.—The modern
rule is that a new trial may be granted in

actions for torts, when the verdict is gross-

ly inadequate, for the same reasons as

those governing where the verdict is ex-

cessive. Bodie v. Charleston & W. C. Rv.
Co., 66 S. C. 302, 44 S. E. 943.

Unless defendant consents to increase in

amount of judgment.—The court may re-

quire a defendant to consent to an increase

in the amount of the judgment to the

amount indisputably due, on pain of grant-

ing plaintiff's motion for a new trial. Ander-
son v. Aetna Casualty & Surety Co., 175

S. C. 254, 178 S. E. 819.

And objection of inadequate recovery

waived if not raised.—Where the objection
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that the recovery is inadequate is not raised

in a motion for a new trial, it is waived
and cannot be urged on appeal, and this is

true although an exception is taken to the

instructions on the measure of damages.
Anderson v. Aetna Casualty & Surety Co.,

175 S. C. 254, 178 S. E. 819; Middleton &
Co. v. Atlantic Coast Line R. Co., 133 S. C.

23, 130 S. E. 552.

V. DISCRETION OF JUDGE.
Granting motion for new trial lies in

discretion of judge.—A judge has discre-

tionary power to grant new trials on after-

discovered testimony (State v. David, 14

S. C. 428; Tarrant v. Gilletson, 14 S. C.

620: State v. Workman, 15 S. C. 540;

Waring v. Cheraw & Darlington R. Co.,

16 S. C. 416; Sams v. Hoover, 33 S. C. 401,

12 S. E. 8), in suits of equity as well as

in actions at law. Durant v. Philpot, 16

S. C. 116; Covington v. Covington, 47 S. C.

263, 25 S. E. 193.

And his decision on such motion not dis-

turbed on appeal.—From the decision of a

circuit judge on a motion for a new trial,

based upon error in fact, as for insufficient

evidence or excessive damages, there is no
appeal. Stuckev v. Atlantic Coast Line R.

Co., 57 S. C. 395, 35 S. E. 550; Sams v.

Hoover, 33 S. C. 401, 12 S. E. 8.

Unless the court committed an error of

law.—If the order of the judge in granting

or refusing a new trial is based upon an
error of law, then his ruling on the motion
is subject to review and mav be set aside.

State v. Hawkins, 121 S. C 290, 114 S. E.

538; Hall v. Northwestern R. Co., 81 S.

C. 522, 62 S. E. 848.

The granting or refusing a motion for a
new trial, made on the ground that the
verdict is excessive, is within the discretion

of the circuit judge, and this court will

not disturb his conclusions unless the order
was based on an error of law. Hall v.

Northwestern R. Co., 81 S. C. 522, 62 S.

E. 848.

The decision of a trial judge in granting

a new trial on the ground that the ver-

dict was excessive does not involve a ques-
tion of law and will not be disturbed on ap-
peal. Stuckev v. Atlantic Coast Line R.

Co., 57 S. C. 395, 35 S. E. 550.

Such as refusal when court thought evi-

dence greatly preponderated against ver-

dict.—Where a circuit judge thought the
evidence greatly preponderated against the

verdict but refused to grant a new trial,

because he thought the Constitution did

not give him that authority, he underrated
his power as a circuit judge and committed
error of law. Wood v. Atlantic, etc., Air-
line R. Co., 19 S. C. 579.

Or unless abuse of discretion apparent.

—

An order granting a new trial because the
verdict is against the great weight of testi-

mony will not be disturbed unless abuse
of discretion is shown. Darlington Oil

Co. v. Pee Dee Oil & Ice Co., 68 S. C. 46,

46 S. E. 720.

And burden is on appellant to show abuse
of discretion.—The burden is upon the ap-
pellant to show that there has been some
abuse of such discretion. Darlington Oil
Co. v. Pee Dee Oil & Ice Co., 68 S. C. 46,

46 S. E. 720.

Mistake in verdict as to parties may be
corrected under discretion of judge. King
& Son v. Lane, 68 S. C. 430, 47 S. E. 704.

§ 10-1462. Motion for new trial or for judgment heard at same term.

A motion for a new trial on a case or exceptions or otherwise and an appli-

cation for judgment on a special verdict or case reserved for argument or

further consideration must, in the first instance, be heard and decided at

the same term, except that when exceptions are taken the judge trying the

cause may at the trial direct them to be heard at some subsequent term and

the judgment in the meantime suspended. In that case they must be there

heard in the first instance and judgment there given.

1942 Code § 606; 1932 Code § 606; Civ. P. '22 § 546; Civ. P. '12 § 325; Civ. P. '02

§ 287; 1870 (14) § 289.

Cross reference.—As to granting of new
trials by circuit courts in cases where there

has been a trial by jury, see § 10-1215.

"Same term" means term at which trial

held. Hinson v. Catoe, 10 S. C. 311.

And motion for new trial on minutes

must be heard at term at which trial held.

—

It cannot be heard at a term held 2 years
afterwards. Hinson v. Catoe, 10 S. C. 311.

And cannot be heard at chambers.—This
section expressly provides that a motion
for a new trial cannot be heard at chambers,
as provision is made therein for hearing

such motions on the minutes of the court
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and also upon a case stated for the appel-

late court. Molair v. Port Royal & A. Ry.
Co., 31 S. C. 510. 10 S. E. 243; Caston v.

Brock. 14 S. C. 104.

And motion made and heard at term in

which verdict rendered, but decided there-

after, is decided '"during term".— In Cal-

houn v. Port Royal & W. C. Ry. Co., 42 S.

C. 132, 20 S. E. 30, it was held, with ref-

erence to the provisions of this section

and § 10-1461, that where a motion for a

new trial was made on the minutes and
heard at the same term at which the ver-

dict was rendered, but was decided there-

after, the judge's order would be regarded
as not only heard but decided during the

term. Thornton v. Atlantic Coast Line R.

Co.. 196 S. C. 316. 13 S. E. (2d) 442.

But decision on such motion may be
filed nunc pro tunc after term.—Under this

section a decision on a motion for a new
trial may be filed after the term, nunc pro
tunc, where it has been heard and argued
during the term, though pending the deci-

sion a judgment has been entered on the

verdict. Calhoun v. Port Roval & W. C.

Ry. Co., 42 S. C. 132, 20 S. E. 30.

Where delay in entering judgment arises

from act of court.—Where the delay in

rendering a judgment or a decree arises

from the act of the court—that is, where
the delay has been caused, either to suit

the court's convenience or by the multiplic-

ity or press of business, the intricacy of the

question involved, or by any other agency
not attributable to the laches of the parties,

the judgment or the decree may be entered
retrospectively, as of the time when it

should or might have been entered up.

In such cases, upon the maxim "actus cu-

riae neminem gravabit," which has been
well said to be founded in right and in

good sense and to afford a safe and cer-

tain guide for the administration of jus-

tice, it is the duty of the court to see that

the parties shall not suffer bv the delay.

Mitchell v. Overman, 103 U. S. 62, 26 L.

Ed. 369; Calhoun v. Port Royal & W. C.

Ry. Co., 42 S. C. 132, 20 S. E. 30.

Motion for new trial cannot pend in Su-
preme and circuit courts at same time.

—

By bringing an appeal for a new trial on
a case and exceptions to the Supreme Court,
an appellant waives whatever right he had
to move for a new trial in the circuit court,

as such a motion cannot pend in the circuit

and Supreme courts at the same time. Mur-
dock v. Courtenay Mfg. Co., 52 S. C. 428,

29 S. E. 856. 30 S. E. 142.

Every appealable order granting new
trial must involve decision made by circuit

court and reversed by such court, and, in

fact, by the same judge who gave such
ruling or decision, according to the gen-
eral provisions of this section. Caston v.

Brock, 14 S. C. 104.

And facts as basis for new trial under
this section must occur at trial.—This sec-

tion manifestly relates only to motions for

a new trial upon grounds arising out of

something which occurred at the trial, and
therefore, a circuit court cannot entertain

an appeal from a justice's court on a mo-
tion for a new trial brought in the justice

court. Sams v. Hoover, 33 S. C. 401, 12

S. E. 8; Clawson v. Hutchinson, 14 S. C.

517; State v. David, 14 S. C. 428.

Equitable relief may be granted to cor-

rect verdict, though new trial cannot be
had.—Under this section a party who has
the right to move for a new trial loses it

as soon as the court adjourns, but equita-

ble relief may be granted to him to correct

a mistake in a verdict. Pelzer Mfg. Co. v.

Hamburg-Bremen Fire Ins. Co., 71 F. S26,

affirmed in 76 F. 479.

Extension of time for serving case and
exceptions does not necessarily avoid judg-
ment.— It is not necessarily true that a

judge's order extending the time for serving

case and exceptions on a motion for a new
trial is a direction that the motion should
be heard at a subsequent term, or that a

judgment entered before the hearing of the

motion for a new trial be suspended or he-

come void. Murdock v. Courtenav Mfg.
Co., 52 S. C. 428, 29 S. E. 856, 30 S. E.

142.

For additional related case, see Charles
v. Jacobs, 5 S. C. 348.

Cited in State v. Thompson, 122 S. C.

407, 115 S. E. 326.

§ 10-1463. When new trials granted.

The circuit courts of this State may grant new trials in cases in which

there has been a trial by jury. Such new trials may be granted for reasons

for which new trials have usually been granted in the courts of law of the

United States.

1942 Code § 1030: 1932 Code § 1030; Cr. P. '22 § 120; Cr. C. '12 § 99; Cr. C. '02 § 72;

G. S. 2652; R. S. 72.

852



§ 10-1463 Civil Remedies and Procedure § 10-1463

I. General Consideration. III. Grounds Insufficient for Granting
II. Grounds Sufficient for Granting New New Trial.

Trial.

Cross Reference.

For treatment of subject of granting new trials, see note to § 10-1215.

I. GENERAL CONSIDERATION.
Courts possess power to grant new trials

by virtue of this section and their original

jurisdiction.—The circuit courts are not

only vested with the power to grant new
trials, under and by virtue of the provisions

of this section, but, likewise, as an incident

to their original jurisdiction. State v. Wil-
liams, 108 S. C. 295, 93 S. E. 1006.

But judge is not under duty to grant new
trial.—This section does not make it the

duty of the judge to grant a new trial; it

only authorizes him to do so. State v.

Hayes, 69 S. C. 295, 48 S. C. 251.

And for that reason it should be literally

construed.—Elmore v. Scurry, 1 S. C. 139.

This section does not limit time within

which motion must be made. State v. Wil-
liams, 108 S. C. 295, 93 S. E. 1006.

Power to grant new trial on questions of

fact is lodged exclusively with circuit

judge. State v. Nance, 25 S. C. 168; State

v. Haines, 36 S. C. 504, 15 S. E. 555.

And judge's conclusion as to new trial,

when founded on facts at trial, is final.

Brickman v. Soutli Carolina R. Co., 8 S. C.

173; Steele v. Charlotte, etc., R. Co., 11

S. C. 589; Warren v. Lagrone, 12 S. C. 45;

Steele v. Charlotte, etc., R. Co., 14 S. C.

324; Wood v. Atlanta, etc., Airline R. Co.,

19 S. C. 579; Lanier & Co. v. Tolleson, 20

S. C. 57; Blakely & Copeland v. Frazier,

20 S. C. 144; Finch v. Finch, 21 S. C. 342;

Hyrne v. Erwin, 23 S. C. 226; State v. Tar-
rant, 24 S. C. 593; State v. Hayes, 69 S. C.

295, 48 S. E. 251; State v. Burriss, 85 S.

C. 327, 67 S. E. 306; State v. Porter, 80

S. C. 450, 61 S. E. 1087; State v. Knotts,

70 S. C. 400. 50 S. E. 9.

But not when founded on error of law.

—

State v. David, 14 S. C. 428; Wood v.

Atlanta, etc., Airline R. Co., 19 S. C. 579.

As to presence of prisoner at hearing of

motion for new trial, see State v. Jefcoat,

20 S. C. 383.

As to handing letter to juror without

examining it or asking consent of counsel,

see State v. Wine, 58 S. C. 94, 36 S. E.

439.

II. GROUNDS SUFFICIENT FOR
GRANTING NEW TRIAL.

Judge has discretionary power to grant
new trials on after-discovered evidence.

State v. David, 14 S. C. 428; Tarrant v.

Gilletson, 14 S. C. 620; State v. Workman,
15 S. C. 540; Durant v. Philpot, 16 S. C.

116; Waring v. Cheraw & Darlington R.

Co., 16 S. C. 416; Sams v. Hoover, 3Z S. C.

401, 12 S. E. 8; State v. Anderson, 85 S.

C. 229. 67 S. E. 237; State v. Nance, 25 S.

C. 168.

The right to a new trial on newly dis-

covered testimony, when sufficient, is as

fully settled and guaranteed by the law
as any other, and this right cannot be lost

because a new trial had once been refused

upon facts wholly different from and not

involving this newly discovered testimony.

State v. Williams, 108 S. C. 295, 93 S. E.

1006.

Evidence that witness on former trial

swears her testimony was not true is not

newlv discovered evidence. State v. Ad-
ams. 78 S. C. 523, 60 S. E. 658; State v.

Marks, 70 S. C. 448, 50 S. E. 14; State v.

Workman, 38 S. C. 550, 16 S. E. 770.

New trial should be granted in case where
jury disregarded judge's charge.—Dent v.

Bryce, 16 S. C. 1; Thompson v. Lee, 19

S. C. 489.

Or where there was no evidence on which
to base verdict.—State v. Clardy, 73 S. C.

340, 53 S. E. 493; State v. Howard, 64 S. C.

344. 42 S. E. 173.

Or where defendant's counsel did not

have time in which to prepare defense.

—

State v. Thompson, 122 S. C. 407, 115 S. E.

326.

Or where defendant prevented from hav-

ing fair and impartial trial.—Where de-

fendant's material witnesses were reluctant

to testify through timidity or fear, and be-

cause of the tense feeling against defend-

ant in the community, the court was war-
ranted in granting a new trial on the ground
that defendant was prevented from having
a fair and impartial trial. State v. Thomp-
son, 122 S. C. 407. 115 S. E. 326.

Or where there was error in amount of

verdict.—Wilson & Co. v. Atlanta, etc..

Airline R. Co., 16 S. C. 587; Levi v. Legg
& Bell, 23 S. C. 282.

Or where there is variance between testi-

mony and material allegations of indict-

ment.—State v. Hamilton, 17 S. C. 462.

Or where judge charged jury upon facts.

—State v. Norton, 28 S. C, 572, 6 S. E. 820.
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Or where sufficient demand of copy of

indictment not complied with.—State v.

Winningham, 10 Rich. (44 S. C. L.) 257.

Or where prisoner was not allowed to

cross-examine witness before he left stand.

—State v. McNinch, 12 S. C. 89.

Or on account of misconduct of juror.

—

State v. Foster, 80 S. C. 347, 61 S. E. 564.

III. GROUNDS INSUFFICIENT FOR
GRANTING NEW TRIAL.

Circuit court has no power to grant new
trials, except in cases tried by jury. Meetze
v. Charlotte, etc., R. Co., 23 S. C. 1.

And judge cannot grant new trial at

chambers.—State v. Chavis. 34 S. C. 132,

13 S. E. 317. But see § 15-233.

And new trial should not be granted

where judge's charge was humane, and
there was no error in the verdict. State v.

Hammond, 5 Strob. (36 S. C. L.) 91.

Or where jury might well have con-

victed upon the evidence.—State v. Mc-

Lendon, 5 Strob. (36 S. C. L.) 85; State
v. Prater, 26 S. C. 198, 2 S. E. 108.

Or where guilt is clear, though no mo-
tive for murder appears.—State v. Whit-
man. 14 Rich. (48 S. C. L.) 113.

Or where there appears no reason to

question sanity after trial.—State v. Stark,

1 Strob. (32 S. C. L.) 479.

And new trial not granted for after-dis-

covered evidence while case pending on
appeal from justice court.—Circuit courts
having only appellate jurisdiction in ac-

tions originating in trial justice's courts,

a motion for a new trial in the justice

court on the ground of after-discovered

evidence cannot be entertained by a circuit

court on appeal from the justice court.

Sams v. Hoover, 33 S. C. 401. 12 S. E. 8.

And Supreme Court will not grant new
trial where no errors alleged.—State v.

Clark, 15 S. C. 403. (See State v. Riely, 2
Brev. (3 S. C. L.) 444; State v. Wright, 3

Brev. (5 S. C. L.) 421, where it was not

granted on the part of the State.)

CHAPTER 18.

Judgments and Decrees Generally.

Article 1.

In General.

Sec.

10-1501. Judgment denned.
10-1502. Dismissal for neglect to serve

summons or failure to proceed.

10-1503. Judgment may be for or against

any of parties to action.

10-1504. Against one or more of defendants.

10-1505. Judgment on frivolous demurrer,

answer or reply.

10-1506. Extent of relief awarded plaintiff.

10-1507. Judgment when counterclaim ad-

mitted.

10-1508. Affirmative relief to defendant.

10-1509. Judgment for excess of set-off or

other relief for defendant.

10-1510. Decision and judgment upon trial

by court.

10-1511. Same; exceptions; motion for new
trial when further proceedings
required.

10-1512. Case or exceptions for review of

evidence.

10-1513. Proceedings upon judgment on
issue of law.

10-1514. Judgment upon agreed case ad-
mitted.

Sec.

10-1515. Damages and costs against mar-
ried women.

10-1516. Judgments against unincorporated

associations.

10-1517. Measure of damages in actions

upon covenant.

10-1518. Assessment of damages for tres-

pass or waste as evidence.

10-1519. How judgments enforced.

10-1520. Action on judgment.

Article 2.

Judgments by Default or Confession.

10-1531. Judgment by default.

10-1532. Judgment after reference or upon
evidence taken by court.

10-1533. Default judgments in action in

claim and delivery.

10-1534. Default judgment when service of

summons by publication.

10-1535. Judgment by confession.

10-1536. Same; statement in writing and
form thereof.

10-1537. Same; entry of judgment.

10-1538. Same; execution thereon.
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Article 3.

Judgment Roll; Abstracts;

Filing or Docketing.

Sec.

10-1S41. Clerk to keep "abstract of judg-

ments."

10-1542. Entries in abstract of judgments;
index to judgments.

10-1543. Judgment roll.

10-1544. Docketing transcript with clerks

of other courts; effect thereof.

Article 4.

Satisfaction or Discharge.

10-1551. Payment by surety not to dis-

charge judgment against princi-

pal.

10-1552. Payment by one surety not to dis-

charge judgment as to cosurety.

Sec.

10-1553. Discharge of bankrupts from judg-
ments.

10-1554. Same; notice of application.

10-1555. Entry of cancellation on margin or
index of judgment.

Article 5.

Lien.

10-1561. Judgments lien on real estate for

ten years.

10-1562. Judgments not a lien on property
exempt.

10-1563. Lien of certain judgments revived.

10-1563.1. Payment of taxes by lien holders.

10-1564. When attorneys decreed agents of

judgment creditors for service of

process.

10-1565. Termination of agency.
10-1566. Enrollment of such appointments.
10-1567. Service in other manner.

Article 1.

In General.

§10-1501. Judgment defined.

A "judgment" is the final determination of the rights of the parties in the

action.

1942 Code § 585; 1932 Code § 585; Civ. P. '22 § 525; Civ. P. '12 § 304; Civ. P. '02

§ 266; 1870 (14) § 268.

III. Requisites for Order to Rank as Final

Judgment.
I. General Consideration.

II. Judgment as Final Determination of

Rights.

Cross References.

As to costs, see § 10-1601 et seq. As to deposit or surety when judgment requires deliv-

ery of documents or personalty, see § 7-415.

I. GENERAL CONSIDERATION.
Judgments at law and decrees in equity

are same under this section.—Cook v. Jen-
nings, 40 S. C. 204, 18 S. E. 640.

And judgment in confession has effect

of judgment in an action.—The judgment
in the case of a confession has all the at-

tributes of a judgment obtained in an ac-

tion. Ex parte Ware Furniture Co., 49 S.

C. 20, 27 S. E. 9.

Judgment issues from the court, not from
attorneys or clerk.—Bolhme v. Schmancke,
81 S. C. 81, 61 S. E. 1060.

But decision of judge not formal judg-
ment.— In an action at law tried by the

court, the decision of the judge is not the

formal judgment. Adickes v. Allison &
Bratton, 21 S. C. 245.

Judgment of domestic court of general
jurisdiction presumed to be valid.—Ex
parte Pearson, 79 S. C. 302, 60 S. E. 706.

But record of another judgment to which
neither participant was party creates no
presumption.— Record of a judgment in

another action, to which neither participant

was a party or privy, creates no presump-
tion as against them, though they may in-

troduce it in evidence in a pending action

for some collateral purpose. Cave v. Cave,
101 S. C. 40, 85 S. E. 244.

Plea of res adjudicata in civil action not

supported by judgment in criminal pro-

ceedings.—Under this section, a judgment
in a criminal proceeding does not support
the plea or res adjudicata in a civil action.

Frierson v. Jenkins, 72 S. C. 341, 51 S. E.
862.

Giving two orders for judgment is not
prejudicial error.—Carolina Gro. Co. v.

Moore, 63 S. C. 184, 41 S. E. 88.

Mistake in heading of judgment does not
invalidate it.—A mere clerical mistake in
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the heading of a judgment does not invali-

date it. Woodard v. Woodard, 36 S. C. 118,

IS S. E. 355.

And judgment may be made on paper

separate from complaint.—Melchers v.

Moore, 62 S. C. 386, 40 S. E. 773.

Judgment should not be entered until

all costs are taxed and properly adjusted.

Black v. B. B. Kirkland Seed Co.. 163 S.

C. 222, 161 S. E. 489.

After second trial resulting in verdict

for plaintiff, defendant was entitled to

costs incurred in obtaining reversal on
former appeal. Black v. B. B. Kirkland
Seed Co., 163 S. C. 222, 161 S. E. 489.

Quoted in Heath v. Darlington, 176 S.

C. 252, 180 S. E. 52.

Cited in Bush v. Aldrich, 110 S. C. 491,

96 S. E. 922.

II. JUDGMENT AS FINAL DETER-
MINATION OF RIGHTS.

No "final determination" of rights where
recovery of plaintiff in doubt.—A decree or

judgment cannot be regarded as final that

leaves in doubt the question whether the

plaintiff will, in the end, be entitled to such

judgment or decree. Donaldson v. Farmers'
& Exchange Bank, 4 S. C. 106; Agnew v.

Adams, 24 S. C. 86: Magovern v. Richard,

27 S. C. 272, 3 S. E. 340.

And decree ascertaining date of failure

of corporation and ordering reference as

to facts not final.— In an action against a

bank which had failed, and stockholders

thereof, to make the latter liable, according
to the terms of the charter, for the amount of

the shares held by them "at the time of

such failure," a decree which merely as-

certains the date of the failure and orders
references as to certain facts is not a judg-

ment under this section. Donaldson v.

Farmers' & Exchange Bank, 4 S. C. 106.

Nor order for deficiency in foreclosure

where no sale made or amount ascertained.

—Under this section, where a decree of

foreclosure is rendered against a debtor

in his lifetime, with an order that execution

issue against him personally for any de-

ficiency, but no sale is made nor deficiency

ascertained until after his death, the claim

for such deficiency does not rank as a

judgment against his estate. Cook v. Jen-
nings, 40 S. C. 204, 18 S. E. 640.

Nor is interlocutory judgment a "final

determination."—An interlocutory judg-

ment is not a "judgment" under this sec-

tion, as it needs some other adjudication

by the court in order for the determination

of the rights of the parties to be complete.
Cook v. Jennings, 40 S. C. 204, 18 S. E. 640.

Nor an order of discontinuance.—This

section does not contemplate the entry of

a judgment in the case of a discontinuance,

as an order of discontinuance is not a final

determination of any rights. Columbia
Water Power Co. v. Columbia Land &
Investment Co.. 42 S. C. 488, 20 S. E. 378,

540.

Nor award in condemnation proceedings
before condemner takes property.—Before
the condemner elects to take the property,

an award in condemnation proceedings is

not a judgment under this section. Haig
v. Wateree Power Co., 119 S. C. 319. 112

S. E. 55.

Judgment conclusive of all matter in-

volved, whether raised or not.—A judgment
is conclusive of all matter necessarily in-

volved, whether raised or not. Ryan v.

Southern Building & Loan Ass'n, 50 S. C.

185, 27 S. E. 618.

And judgment on contract closes it and
gives redress for its breach.—Under this

section, a judgment granted upon a con-

tract determines and closes it, and gives

means for its enforcement or redress for

its breach. Moore v. Holland, 16 S. C. 15.

And has effect in money demand of di-

recting payment.—A judgment rendered

on an ordinary money demand has the

effect of directing that such an amount be
paid the plaintiff bv the defendant. Pelzer

Mfg. Co. v. Cely, 40 S. C. 430, 18 S. E. 790.

III. REQUISITES FOR ORDER TO
RANK AS FINAL JUDGMENT.

Decree for money must ascertain amount,
and order payment, to rank as judgment.

—

In order for a decree to rank as a final

judgment, under this section, for money, it

must ascertain a definite sum to be paid

and order its payment, and authorize execu-

tion therefor. Ex parte Farrars, 13 S. C.

254.

And decree for deficiency directing pay-
ment before certain date is sufficient.—Un-
der this section, a decree in a mortgage
foreclosure, which, after finding defendant «

owed plaintiffs a certain sum, directed its

payment on or before a certain date, and
sale in default of payment, was sufficient

as a judgment. Barron v. Southern Scale

& Fixture Co., 106 S. C. 342. 91 S. E. 321.

And reference as to calculation of in-

terest is final judgment.—The decision of

a circuit judge disposing of all the issues,

directing judgment for the balance due on
a former judgment particularly stated in

the record, and ordering execution to issue,

but referring it to the clerk to calculate

the interest and ascertain such balance, is

a final judgment under this section.

Adickes v. Allison & Bratton, 21 S. C. 245.
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And judgment is none the less a judg-
ment when statutory requirements refer to

execution, etc.—A judgment is none the

less a judgment because certain require-
ments of the statute have to be complied

with, so as to enforce it by execution, give
it a lien on real estate, and make it com-
petent evidence or effectual for other pur-
poses. Blohme v. Schmancke, 81 S. C. 81,

61 S. E. 1060; Ball v. Trenholm, 45 F. 588.

§ 10-1502. Dismissal for neglect to serve summons or failure to proceed.

The court may dismiss the complaint, with costs in favor of one or more
defendants, in case of unreasonable neglect on the part of the plaintiff to

serve the summons on other defendants or to proceed in the cause against the

defendant or defendants served.

1942 Code § 657; 1932 Code § 657; Civ. P. '22 § 597; Civ. P. '12 § 335; Civ. P. '02

§296; 1870 (14) §298.

Cross reference.—As to judgment by de-
fault, see note to § 10-1531.

Failure to proceed after service of sum-
mons and docketing does not put party
out of the court.—Mere failure by plain-

tiff to proceed with case, after service of

summons and docketing, does not have

the effect under this section of putting the
plaintiff out of court. Hagwood v. Riley,

21 S. C. 143.

As to evidence of dismissal, and necessity

of formal order, see State v. Stickley, 80
S. C. 64, 61 S. E. 211.

§ 10-1503. Judgment may be for or against any of parties to action.

Judgment may be given for or against one or more of several plaintiffs and
for or against one or more of several defendants and it may determine the ulti-

mate rights of the parties on each side as between themselves.

1942 Code § 657; 1932 Code § 657; Civ. P. '22 § 597; Civ. P. '12 § 335; Civ. P. '02

§296; 1870 (14) §298.

Cross-references.—As to who may be
plaintiffs, see note to § 10-202. As to who
may be defendants, see note to § 10-203.

Object of section to adjust all differences

between parties in one litigation.— It is in

the line of public policy that all the differ-

ences between interested parties be ad-

justed in the one litigation, and this sec-

tion provides just such a remedy. Miller

& Earnhardt v. Gulf & Atlantic Ins. Co.,

132 S. C. 78, 129 S. E. 131.

And proper parties should be allowed to

intervene to avoid multiplicity of suits.

—

In an action on a sheriff's bond for dam-
ages resulting from his failure to take

possession of attached property on the the-

ory that it was incapable of manual de-

livery within the meaning of § 10-925, the

sheriff was a proper party, and the court's

refusal to permit him to become a party
on the motion of the surety and on the

application of the sheriff to intervene, with-

out good reason therefor, was an abuse
of discretion and the policy of the law to

prevent a multiplicity of suits. Miller &
Earnhardt v. Gulf & Atlantic Ins. Co., 132

S. C. 78, 129 S. E. 131.

This section has been cited, along with

§ 10-203, as authority for bringing in par-

ties as defendants. Peurifoy v. Mauldin,

142 S. C. 7, 140 S. E. 253; Beall Co. v.

Weston, 83 S. C. 491, 65 S. E. 823.

Judgment may be given for one defend-
ant against other defendants.—Under this

section, we see no reason why the court,

having all the parties before it, may not
proceed to adjudicate the rights of one co-

defendant against his co-defendants, pro-
vided the same can be done without preju-

dice to the rights of the plaintiff, and
provided the pleadings and evidence fur-

nish a proper basis for such adjudication.

Beattie v. Latimer, 42 S. C. 313, 20 S. E.

53; Phillips v. Anthony, 47 S. C. 460, 25

S. E. 294. Such seems to be in accord-
ance with the rule prevailing in the old

court of equity in this State. Motte v.

Schult, 1 Hill Eq. (10 S. C. Eq.) 146;

Moss v. Bratton, 5 Rich. Eq. (26 S. C.

Eq.) 1; Beattie v. Latimer, 42 S. C. 313,

20 S. E. 53.

The answer of a defendant in foreclo-

sure, who is a second mortgagee, when
duly served on the defendant mortgagor,
against whom affirmative relief is desired,

may be made a cross bill; and a foreclo-

sure of a mortgage therein pleaded may
be decreed, not only against the lands de-

scribed in plaintiff's complaint, but also

against other lands included in said mort-
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gage, and a judgment rendered for a de-

ficiency, where such relief will not preju-

dice the rights of the plaintiff. Phillips

v. Anthony, 47 S. C. 460, 25 S. E. 294.

And such judgment res judicata on sub-

sequent trial after reversal for other de-

fendants.— In a case where the trial court

has rendered judgment under the authority

of this section for one of the two defend-

ants and against the other, the judgment
in favor of such defendant is res judicata

on a subsequent trial after a reversal of the

judgment as to the co-defendant. Sparks
v. Atlantic Coast Line R. Co., 109 S. C.

145, 95 S. E. 344.

There is no reason why a counterclaim
may not be pleaded by only one of sev-

eral defendants.—Griffin v. Scott, 203 S.

C. 430, 27 S. E. (2d) 570.

And a separate judgment may be ren-

dered in favor of one defendant against

plair.ti .
: upon counterclaim. Plver v. Park-

er, 10 S. C. 464.

But in action against survivor of joint

obligors and executor of deceased, judg-

ments should be separate.—Trimmier v.

Thomson, 10 S. C. 164.

This section does not apply to partner-

ship contract, as the obligation is joint.

Pope Mfg. Co. v. Charleston Cycle Co.,

55 S. C. 528, 33 S. E. 787.

For additional related cases as to volun-
tary discontinuance by plaintiff, see Forrest
v. City Council of Charleston, 65 S. C. 500.

43 S. E. 952; McCabe v. Southern Rv.
Co., 107 F. 213; Jordan v. Wilson, 69 S.

C. 52, 48 S. E. 37; Shelton v. Southern
Ry.-Carolina Division. 80 S. C. 74, 61 S.

E. 220; State v. Southern Rv. Co., 82 S.

C. 12, 62 S. E. 1116.

Applied in Bessinger v. National Surety
Corp., 207 S. C. 365, 35 S. E. (2d) 658.

Quoted in Doctor v. Robert Lee, Inc.,

215 S. C. 323, 55 S. E. (2d) 68 (1949).

Stated in Pcarce & Co. v. American
Surety Co., 173 S. C. 77, 174 S. E. 902.

Cited in Bush v. Aldrich, 110 S. C. 491.

96 S. E. 922; Rainwater v. Bonnette, 151

S. C. 474, 149 S. E. 254; Harrison v. South-
ern Porcelain Mfg. Co., 10 S. C. 278.

§ 10-1504. Against one or more of defendants.

In an action against several defendants the court may, in its discretion, ren-

der judgment against one or more of them, leaving the action to proceed

against the others, whenever a several judgment may be proper.

1942 Code § 657: 1932 Code § 657; Civ. P. '22 § 597; Civ. P. '12 § 335; Civ. P. '02

§296; 1870 (14) §298.

Cross reference.—As to who may be de-

fendants, see note to § 10-203.

§ 10-1505. Judgment on frivolous demurrer, answer or reply.

If a demurrer, answer or reply be frivolous the party prejudiced thereby,

upon a previous notice of five days, may apply to a judge of the court either in

or out of the court for judgment thereon and judgment may be given accord-

ingly.

1942 Code § 587; 1932 Code § 587; Civ. P. '22 § 527; Civ. P. '12 § 306; Civ. P. '02

§ 268; 1870 (14) § 270.

Whole pleading must be adjudged frivo-

lous.— In order for an answer to be ad-

judged frivolous under this section, the

rule seems to be well settled that the

whole answer must be clearlv so. Gray-
son v. Harris, 37 S. C. 606, 16 S. E. 154:

American Button-Hole, etc., Machine Co.
v. Hill, 27 S. C. 164, 3 S. E. 82; Boylston
v. Crews, 2 S. C. 422; Peacock, Hunt &
West Co. v. Williams, 110 F. 915.

And objection to frivolous answer must
embrace whole answer.—To make the an-

swer frivolous, the objection must extend

to and embrace the whole answer so that

nothing is left of it that can entitle the

partv to trial. Tharin v. Seabrook, 6 S. C.

113.

Pleading stating legal conclusion and not

facts is frivolous.—An answer stating no
facts, but only legal conclusions, is frivo-

lous under this section. Gravson v. Harris,

37 S. C. 606, 16 S. E. 154; American But-
ton-Hole, etc.. Machine Co. v. Hill, 27 S.

C. 164, 3 S. E. 82.

But answer denying material allegation

of complaint not frivolous.—An answer
which denies a material allegation of the

complaint is not frivolous. Boylston v.
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Crews, 2 S. C. 422; Standard Sewing Mach.
Co. v. Henry, 43 S. C. 17, 20 S. E. 790;
Peacock, Hunt & West Co. v. Williams,
110 F. 915.

And answer that presents two issues ma-
terial to plaintiff's case is not frivolous.

—

Standard Sewing Mach. Co. v. Henry, 43
S. C. 17, 20 S. E. 790; Hall v. Woodward,
30 S. C. 564, 9 S. E. 684.

Pleading not disposed of under this sec-

tion if argument necessary to establish

frivolous character.— If argument is neces-
sary to establish the frivolous character of

a pleading, the court will not dispose of

it under this section. Grayson v. Harris,

37 S. C. 606, 16 S. E. 154; Boylston v.

Crews, 2 S. C. 422.

And provisions of section do not include
complaint.—This section makes no express
provision for summarily disposing of a
complaint that is frivolous. Fishburne v.

Minott, 72 S. C. 567, 52 S. E. 648.

Demurrer made before issues are adjudi-

cated does not prevent plaintiff from strik-

ing answer.—A demurrer filed to an an-

swer before issues are adjudicated does
not militate against the right of the plain-

tiff to strike out the answer as frivolous.

Badham v. Brabham, 54 S. C. 400, 32 S.

E. 444.

But without notice to defendant, motion
to strike whole answer cannot be convert-

ed into one to strike portions.—A motion
to strike out the answer as frivolous can-
not, without notice to the defendant, be
converted into a motion to strike out spe-
cific portions as irrelevant and redundant.
Manufacturers' Finance Co. v. Bovd, 128

S. C. 339, 122 S. E. 496.

Effect of striking out answer as sham.

—

When an answer has been stricken out as
sham under this section, and the cause is

in court, it may render judgment thereon
as in case of default or for want of a plea.

Interstate Chemical Corp. v. Farmington
Corp., 100 S. C. 196, 84 S. E. 710.

"Judgment thereon" means "order" to

effect that pleading is frivolous—not judg-
ment as on a debt.—This section does not
expressly authorize a judgment for the debt
sued on, but only "judgment thereon"; that

is, to the effect that the answer, demurrer,
or reply is frivolous. This is so by the

words of this section, and further because
such order (called judgment) is allowable
"in or out of court." Interstate Chemical
Corp v. Farmington Corp., 100 S. C. 196,

84 S. E. 710.

Quoted in Wilson v. Gibbes Machinery
Co., 189 S. C. 426, 1 S. E. (2d) 490.

Cited in First Nat. Bank of Charleston
v. Thomas, 118 S. C. 134, 110 S. E. 113;

Textile Hall Corp. v. Riddle, 207 S. C.

291, 35 S. E. (2d) 701.

§ 10-1506. Extent of relief awarded plaintiff.

The relief granted to the plaintiff, if there be no answer, cannot exceed that

which he shall have demanded in his complaint, but in any other case the

court may grant him any relief consistent with the case made by the com-
plaint and embraced within the issue.

1942 Code § 658; 1932 Code § 658; Civ. P. '22 § 598; Civ. P. '12 § 336; Civ. P. '02

§ 297; 1870 (14) § 299.

Failure to confine relief to demand in

complaint does not render judgment void.

—The failure to confine the relief granted
the plaintiff to his demand in the com-
plaint constitutes a mere error of law, re-

mediable by appeal, but not rendering the

judgment null and void. McMahon v.

Pugh, 62 S. C. 506, 40 S. E. 961.

And relief not limited by demand in com-
plaint if answer filed.—Nor is relief limited

by prayer of complaint, if answer is filed

and relief is consistent with case made.
Christopher v. Christopher, 18 S. C. 600.

If every fact necessary to the action is

stated, the plaintiff may, even when no an-

swer is put in, have any relief to which
the facts entitle him, consistent with the

demand in the complaint. Ross v. Carroll,

33 S. C. 202, 11 S. E. 760; McMahon v.

Pugh, 62 S. C. 506, 40 S. E. 961.

Where complaint stated notes and cred-
its, and demanded judgment for a certain

sum, and answer admitted the allegation,

it was error for the judge to reduce the
credits and give judgment for a larger sum.
This was not consistent with the case
made. Straub v. Screven, 19 S. C. 445.

Prayer for relief not essential to com-
plaint.—Balle v. Moseley, 13 S. C. 439.

And may be disregarded in considering
question of jurisdiction.—The prayer for

relief in a complaint is no part of the com-
plaint, and may be disregarded in consid-
ering the question of jurisdiction. It con-
stitutes no part of the cause of the action

and cannot give character to it; the meas-
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ure of relief will not be determined by the
prayer of the complaint, but by the facts

alleged in the complaint. Campbell v. Jor-
dan, 73 F. Supp. 31S.

The pleadings to sustain dual judgments
must raise an issue. Cook v. Jennings, 40
S. C. 204, 18 S. E. 640.

For additional related case as to a de-

cree in foreclosure being within scope of

pleadings, see Beall Co. v. Weston, 83 S.

C. 491, 65 S. E. 823.

Cited in Rainwater v. Bonnette, 151 S.

C. 474, 149 S. E. 254; Godfrey v. Burton
Lumber Co., 88 S. C. 132, 70 S. E. 396.

§ 10-1507. Judgment when counterclaim admitted.

When the defendant by his answer in any action for the recovery of money
only shall not deny the plaintiff's claim but shall set up a counterclaim amount-

ing to less than the plaintiff's claim judgment may be had by the plaintiff

for the excess of his claim over the counterclaim in like manner in any such

action upon the plaintiff's filing with the clerk of the court a statement ad-

mitting such counterlcaim. Such statement shall be annexed to and be a part

of the judgment roll.

1942 Code § 586; 1932 Code § 5S6; Civ. P. '22 § 526; Civ. P. '12 § 305; Civ. P. '02

§ 267; 1870 (14) § 269; 1873 (15) 502; 1882 (18) 112; 1884 (18) 709: 1899 (23) 41; 1929

(31) 25; 1939 (41) 336.

"In any action" includes counterclaims
arising in all actions.—The view was taken

in Burges & Co. v. Pollitzer, 19 S. C. 451.

that the words "any action," in this sec-

tion providing for recovery on counter-
claims, referred to actions under § 10-1531

"for the recovery of money" as well as

those in "all other cases."

Excess over counterclaim may be recov-

ered by default.—The plaintiff is, under this

section, permitted to recover by a default

judgment an excess over a counterclaim,

where the defendant does not deny the
claim of the plaintiff in setting up the

counterclaim. Burges & Co. v. Pollitzer,

19 S. C. 451.

But unliquidated counterclaim must be
tried before jury.—Proof before a jury is

required, under this section, as in cases of

default and answer, in an action on a coun-
terclaim. Mallard Lumber Co. v. Carolina

Portland Cement Co., 134 S. C. 228, 132

S. E. 614.

Right to have damages in counterclaim
action tried by jury waived by reference.

—The right to have the damages, in an
unliquidated counterclaim filed in action at

law for the recovery of money, ascertained

by a jury is waived where issue is referred

by consent to a referee. Gregory v. Cohen.
50 S. C. 502, 27 S. E. 920.

§ 10-1508. Affirmative relief to defendant.

A judgment may grant to the defendant any affirmative relief to which

he may be entitled.

1942 Code § 657; 1932 Code § 657; Civ. P. '22 § 597; Civ. P. '12 § 335; Civ. P. '02

§ 296; 1870 (14) § 298.

Answer has been made to serve purpose
of cross bill as used under old equity prac-

tice.—Under the old equity practice, a de-

fendant desiring affirmative relief against

his co-defendant, growing out of the sub-

ject matter of the original bill, but not ap-

parent on the face of the bill, was required

to file a cross bill, upon which process is-

sued and relief was granted. Under the

Code, the answer may be made to sub-

serve the purpose of the cross bill; and

if it is duly served upon the defendant
against whom affirmative relief is desired,

the object of process, which is notice, is

accomplished. Phillips v. Anthonv, 47 S.

C. 460, 25 S. E. 294.

But service of cross answer necessary

only when one defendant seeks affirmative

relief against another on facts which do
not appear in complaint. Youmans v. You-
mans, 128 S. C. 31, 121 S. E. 674.
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§ 10-1509. Judgment for excess of set-off or other relief for defendant.

If a set-off established at the trial exceed the plaintiff's demand so estab-

lished, judgment for the defendant must be given for the excess or, if it appear

that the defendant is entitled to any other affirmative relief, judgment must be

given accordingly.

1942 Code § 604; 1932 Code § 604; Civ. P. '22 § 544; Civ. P. '12 § 323; Civ. P. '02

§ 285; 1870 (14) § 2S7.

§ 10-1510. Decision and judgment upon trial by court.

Upon the trial of a question of fact by the court its decision shall be given

in writing and shall contain a statement of the facts found and the conclu-

sions of law, separately. Upon a trial of an issue of law the decision shall be

made in the same manner, stating the conclusion of law. Such decision

shall be filed with the clerk within sixty days after the court at which the

trial took place. Judgment upon the decision shall be entered accordingly.

1942 Code § 649; 1932 Code § 649; Civ. P. '22 § 589; Civ. P. '12 § 327; Civ. P. '02

§ 289; 1870 (14) § 291.

Requirement as to statement of facts and
conclusions separately not mandatory.

—

There is no doubt that the object of this

section was to prevent confusion, and to

promote clearness and condensation. The
requirement is undoubtedly salutary, and
should be followed; but this court has held

in several cases that it not mandatory, but

directory merely, and that the failure of

a circuit judge to state his findings of fact

and conclusions of law separately is not

error in the judgment. May v. Cavender,
29 S. C. 598, 7 S. E. 489; Joplin v. Carrier,

11 S. C. 327; State v. Columbia, 12 S. C.

370; Bouknight v. Brown, 16 S. C. 155;

Harrell v. Kea, 37 S. C. 369, 16 S. E. 42;

Aultman v. Utsey, 41 S. C. 304, 19 S. E.

617; Briggs v. Briggs, 24 S. C. 377.

And judgment not reversed for failure

to comply therewith. Stepp v. National

Life & Maturity Ass'n, 37 S. C. 417. 16

S. E. 134.

But the demand as to the form of the

decision should be complied with. Visans-

ka v. Bradley, 4 S. C. 288.

A decision overruling demurrer should

be given in writing and signed, but the

requirement may be waived. Mauldin v.

Seaboard Air Line Ry., 73 S. C. 9, 52 S.

E. 677.

And decision is valid though filed more
than sixty days after court decides case.

Koon v. Munro, 11 S. C. 139.

Power of judge on hearing referee's re-

port.—The judge has power upon hearing

referee's report in law case to reverse, af-

firm or modify his finding of fact. Meetze
v. Charlotte, etc., R. Co., 23 S. C. 1 ; Grif-

fith v. Charlotte, etc., R. Co., 23 S. C. 25.

But if there is no contest as to the facts,

there need be no finding of fact. Briggs
v. Winsmith, 10 S. C. 133.

Right of appeal.—The statute providing

for appeal upon the evidence appearing at

the trial has no application where the con-

struction of the written instrument by the

court was the issue under this section. Du-
Bose v. Kell, 105 S. C. 89. 89 S. E. 555;

Middleton & Co. v. Atlantic Coast Line R.

Co., 133 S. C. 23, 130 S. E. 552.

For additional related case, see Garvin
v. Garvin, 21 S. C. 83.

§10-1511. Same; exceptions; motion for new trial when further proceedings

required.

For the purpose of an appeal either party may except to a decision on a mat-

ter of law arising upon such trial within ten days after written notice of the

filing of the decision, order or decree as provided in § 7-405. But when a

decision filed under § 10-1510 does not authorize a final judgment but di-

rects further proceedings before a referee or otherwise, either party may

move for a new trial at the next term and for that purpose may, within ten
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days after notice of the decision being filed, except thereto and make a case or

exceptions as provided in cases of an appeal.

1942 Code § 650: 1932 Code § 650; Civ. P. '22 § 590; Civ. P. '12 § 328; Civ. P. '02

§ 290; 1870 (14) § 292.

If exception has been taken to a deci- For additional related cases, see Godbold
sion on a matter of law arising on the v. Vance, 14 S. C. 458; First Nat. Bank
trial, no further exception need be made v. Lee, 68 S. C. 116, 46 S. E. 771; DuBose
thereto, as required by this section. Cole- v. Kell, 105 S. C. 89, 89 S. E. 555.

man v. Heller, 13 S. C. 491. Cited in McGee v. Merriman, 43 S. C.

But matters stated only in the excep- 103, 20 S. E. 971; Verner v. Perry, 45 S.

tions are not facts in the case. Lites v. C. 262, 22 S. E. 888.

Addison, 27 S. C. 226, 3 S. E. 214.

§ 10-1512. Case or exceptions for review of evidence.

Either party desiring a review upon the evidence appearing on the trial,

either of the questions of fact or of law, may at any time within ten days after

notice of the judgment or within such time as may be prescribed by the rules

of the court make a case or exceptions in like manner as upon a trial by jury,

except that the judge in settling the case must briefly specify the facts found

by him, and his conclusions of law.

1942 Code § 650: 1932 Code § 650; Civ. P. 72 § 590; Civ. P. '12 § 32S; Civ. P. '02

§ 290; 1870 (14) § 292.

This section controls on hearing referee's ings of facts as well as of law. Meetze
report in law case on exceptions taken, v. Charlotte, etc., R. Co., 23 S. C. 1 ; Grif-

and does not allow a review of his find- nth v. Charlotte, etc., R. Co., 23 S. C. 25.

§ 10-1513. Proceedings upon judgment on issue of law.

On a judgment for the plaintiff upon an issue of law the plaintiff may pro-

ceed in the manner prescribed by §§ 10-1531 to 10-1533 upon the failure of the

defendant to answer when the summons was personally served. If judgment

be for the defendant upon an issue of law and if the taking of an account or

the proof of any fact be necessary to enable the court to complete the judg-

ment a reference or assessment by jury may be ordered as in those sections

provided.

1942 Code § 651; 1932 Code § 651; Civ. P. 72 § 591; Civ. P. '12 § 329; Civ. P. '02

§ 291; 1870 (14) § 293.

§ 10-1514. Judgment upon agreed case submitted.

Judgment upon a case submitted pursuant to § 10-1201 shall be entered as

in other cases, but without costs for any proceeding prior to the trial. The
case, the submission and a copy of the judgment shall constitute the judg-

ment roll. The judgment may be enforced in the same manner as if it had

been rendered in an action and shall be subject to appeal in like manner.

1942 Code § 669; 1932 Code § 669; Civ. P. '02 § 375; Civ. P. 72 § 676; Civ. P. '12

§ 414; Civ. P. '02 § 376; 1870 (14) §§ 390, 391.

Applied in Kennedy v. Zimmerman, 175 Cited in Wolfe v. Bank of Anderson, 123

S. C. 122, 178 S. E. 497. S. C. 208. 116 S. E. 451; Reeder v. Work-
man, 37 S. C. 413, 16 S. E. 187.
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§ 10-1515. Damages and costs against married women.
In an action brought by or against a married woman judgment may be

given against her as well for costs as for damages or both for such costs and

for such damages, in the same manner as against other persons, to be levied

and collected of her separate estate and not otherwise.

1942 Code § 657; 1932 Code § 657; Civ. P. '22 § 597; Civ. P.
-

12 § 335; Civ. P. '02

§ 296; 1870 (14) § 298.

Provision for levy and collection out of

separate estate of married woman merely
directory. Clinkscales v. Hall, 15 S. C.

602.

And only intended to indicate what prop-
erty of the woman can be made liable.

—

Habenicht v. Rawls, 24 S. C. 461.

Stated in Bryant v. Smith, 187 S. C. 453,

198 S. E. 20.

§ 10-1516. Judgments against unincorporated associations.

On judgment being obtained against an unincorporated association under

process served as provided in § 10-429 final process may issue to recover

satisfaction of such judgment, and any property of the association and the

individual property of any copartner or member thereof found in the State

shall be liable to judgment and execution for satisfaction of any such judg-

ment.

1942 Code § 7798; 1932 Code § 7798; Civ. C. '22 § 5072; Civ. C. '12 § 333S; Civ. C.
'02 § 2231: G. S. 1412; R. S. 1778; 1863 (13) 215.

Cross reference.—As to by what name
unincorporated associations may be sued,

see § 10-215.

Constitutionality.—This section does not

violate the due process clause of the Con-
stitution on account of substituted service.

Ex parte Baylor, 93 S. C. 414, 77 S. E. 59.

This section is not repugnant to the due
process clause of the Constitution. Edgar
v. Southern Rv. Co., 213 S. C. 445, 49 S. E.

(2d) 841 (1948).

The remedy of this section is exclusive.

Elliott v. Greer Presbvterian Church. 181

S. C. 84, 186 S. E. 651.

Liability of members for debts contracted

on behalf of association governed by agency
principles.—The liability of its members
for debts contracted in behalf of the asso-

ciation is governed, not by the principles

of partnersiiip, but by those of agency.

The liability is joint and several; and as

against the creditors, each member is in-

dividually liable for the entire debt, pro-

vided, of course, the debt is that of the

association, with the right of a member
paying the debt to enforce contribution

against the other members. Elliott v.

Greer Presbvterian Church, 181 S. C. 84,

186 S. E. 651.

But no liability arises against any mem-
ber unless judgment specifically entered
against such member.—While each member
of an association became a party to the
action when the complaint was served upon
an officer of the association, and while
plaintiffs have the right to enter judgment
against all or any one of the members, no
liability arises against any member unless

judgment is entered against such member
by plaintiffs. Elliott v. Greer Presbvterian
Church. 181 S. C. 84, 186 S. E. 651.

Application to burial aid associations.

—

This section applies to an unincorporated
burial aid association requiring all the

members to pay 25 cents to help defray
the burial expenses of one dying. Ex parte
Baylor, 93 S. C. 414, 77 S. E. 59.

§ 10-1517. Measure of damages in actions upon covenant.

In any action or suit for reimbursement or damages upon covenant or other-

wise the true measure of damages shall be the amount of the purchase money
at the time of alienation with legal interest from the time of eviction.

1942 Code § 8865; 1932 Code § S865: Civ. C. '22 § 5306; Civ. C. '12 § 3536; Civ. C.
'02 § 2450; G. S. 1832; R. S. 1962; 1879 (17) 11.
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"From time of eviction" means actual

eviction.
—"From time of eviction," as in-

cluded in this section, has reference only

to cases of actual eviction, and does not

apply to an action for breach of warranty
by failure of title to a part of the land con-
veyed, the grantee never having had pos-

session of such portion. Hunt v. Nolen,

46 S. C. 551, 24 S. E. 543.

And alienation referred to in this sec-

tion is alienation by the warrantor. Low-
rance v. Robertson, 10 S. C. 8; Murdouch
v. Tuten, 76 S. C. 502, 57 S. E. 547.

Grantor accepting settlement of claims

of third persons not liable for more than
damages growing out of original warranty.

—The grantor of a right of way to a rail-

road by contract for delivery of deed on
demand, who agreed at the time of the

settlement of suit between the railroad and
third parties claiming interest in such right

of way to raise no objection as to the

amount of damages suffered by the rail-

road by reason thereof, without admitting
liability, cannot be held liable for more
thin damages growing out of the original

contract; the measure of damages under
this section being the purchase price with

interest from eviction. Seaboard Air Line

Ry. Co. v. Jones, 134 S. C. 305, 131 S. E.
434.

And where grantee was evicted from
17/28 of land conveyed, he was held en-
titled, under this section, to 17/28 of the
purchase money at the time of alienation,

with legal interest from the time of evic-

tion, as the measure of damages for breach
of warranty, less the amount which grant-
or's estate was required to pay on the
mortgage assumed bv grantee. Smith v.

Tapp, 154 S. C. 25, 151 S. E. 221.

And in action brought by assignee of

covenantee of deed of general warranty,
the court held that damages for the breach
of warranty by the covenantor, in allow-

ing foreclosure of mortgage upon the land

in question, to be the actual damages in-

curred by the assignee and not the amount
of the mortgage. Morris v. Lain, 176 S.

C. 310. 180 S. E. 206.

As to when interest formerly started to

run, see Furman v. Elmore, 2 N. & McC.
(11 S. C. L.) 189; Ware v. Weathnall, 2

McC. (13 S. C. L.) 413; Lowrance v. Rob-
ertson. 10 S. C. 8.

Cited in Hawkins v. Wood, 60 S. C. 521,

39 S. E. 9; Latimer v. Latimer, 38 S. C.

379, 16 S. E. 995.

§ 10-1518. Assessment of damages for trespass or waste as evidence.

In case any action shall be brought for a trespass or waste committed in

the plaintiff's lands or tenements the judge of the court having jurisdiction of

such action shall have power to appoint one or more sufficient persons to

view the trespass or waste, if need be, who shall return an account thereof

on oath at the next court and the true value of the damages occasioned by

such trespass or waste. The same shall be allowed as evidence, if the court

shall see fit, any law, custom or usage to the contrary thereof in any wise not-

withstanding.

1942 Code § 8866; 1932 Code § 8866; Civ. C. '22 § 5307; Civ. C. '12 § 3537; Civ. C.

'02 § 2451; G. S. 1822; R. S. 1963; 1722 (7) 177.

§10-1519. How judgments enforced.

When a judgment requires the payment of money or the delivery of real

or personal property it may be enforced in those respects by execution as

provided in this Title. When it requires the performance of any other act a

certified copy of the judgment may be served upon the party against whom
it is given or the person or officer who is required thereby or by law to obey

the same and his obedience thereto enforced. If he refuse he may be punished

by the court as for contempt.

1942 Code § 738; 1932 Code § 738; Civ. P. '22 § 605; Civ. P. '12 § 343; Civ. P. '02

§ 304; 1870 (14) § 308.

Language of section permissive. — It providing that a judgment for the delivery

seems that the language of this section, of real or personal property "may" be en-
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forced by execution, intimates that it is

permissive and not imperative. Gerald v.

Gerald, 31 S. C. 171, 9 S. E. 792.

Judgment to foreclose mortgage not
judgment for delivery of land.—A judg-
ment foreclosing a mortgage on land is

not a judgment for its delivery, so as to

come under this section, but is a judgment
for the sale of such property unless the

debt is paid within the prescribed time,

and therefore such judgment may be en-

forced by attachment. Gerald v. Gerald,

31 S. C. 171, 9 S. E. 792; LeConte v. Ir-

win, 23 S. C. 106; Trenholm v. Wilson, 13

S. C. 174.

Order of circuit court granting leave to

issue execution against body of defendant,

as provided in this section, on failure to

pay a judgment for fraudulently procur-
ing the assignment of a lease and demise
of certain property for the purpose of de-

priving plaintiff of the use thereof, is not

void. Ex parte Hutto, 78 . S. C. 560, 60

S. E. 34.

Cited in Cayce Land Co. v. Guignard,
135 S. C. 446, 134 S. E. 1.

§10-1520. Action on judgment.

No action shall be brought upon a judgment rendered in any court in this

State, except the court of a magistrate, between the same parties without leave

of the court, or a judge thereof at chambers, for good cause shown on notice

to the adverse party. No action on a judgment rendered by a magistrate shall

be brought in the same county within five years after its rendition, except

(1) in case of his death, resignation, incapacity to act or removal from the

county, (2) when the process was not personally served on the defendant or

on all the defendants, (3) in case of the death of some of the parties or (4)

when the docket or record of such judgment is or shall have been lost or de-

stroyed.

1942 Code § 354; 1932 Code § 354; Civ. P. '22 § 310; Civ. P. '12 § 116; Civ. P. '02

§ 91; 1870 (14) § 94; 1912 (27) 536.

Right to institute action on a judgment
is conditioned upon compliance with this

section, that is, application should first be
made to the court on notice to the defend-
ant, and good cause therefor be shown.
American Agricultural Chem. Co. v. Thom-
as, 206 S. C. 355, 34 S. E. (2d) 592.

This section clearly contemplates, by the

words of negation and prohibition, that a

hearing would first have to be held upon
notice to the adverse party, and that good
cause would have to be shown, before an
order could issue granting leave to com-
mence the action. The manifest object of

the legislature was to prohibit an action

upon a judgment until these steps had been
taken. In the absence of the statutory

prerequisites, the court lacks jurisdiction

to pass upon the merits of a case and to

award judgment. American Agricultural

Chem. Co. v. Thomas, 206 S. C. 355, 34
S. E. (2d) 592.

And leave of court must be obtained.

—

The obtaining of leave constitutes a pre-

requisite to the court's jurisdiction to en-

tertain an action on a judgment, and no
cause of action accrues until then. United
States Rubber Co. v. McManus, 211 S. C.

342. 45 S. E (2d) 335.

Or else court lacks jurisdiction.—Plain-

tiff in a suit on the equity side sought to

enforce collection of an unrevived domestic
judgment which had been obtained against

defendant in an alimony proceeding and
assigned as attorney's fees to the plaintiff.

Plaintiff failed to obtain leave of court to

bring an action upon the judgment under
this section and, therefore, the court did

not have jurisdiction. Hardee v. Lynch,
212 S. C. 6, 46 S. E. (2d) 179.

Conditions precedent to maintaining ac-

tion on a judgment detailed in this section

operate on the right itself.—Compliance
with these conditions, specifically attached

to the right, constitutes an essential ele-

ment of the cause of action, and partakes

of the subject matter. American Agricul-
tural Chem. Co. v. Thomas, 206 S. C. 355,

34 S. E. (2d) 592.

Intent as to notice to adverse party.—

-

The history of this section clearly shows
that it was the legislative intent that the

word "on" should be used, and that the

correct wording of the statute should be
"on notice to the adverse party." Ameri-
can Agricultural Chem. Co. v. Thomas,
206 S. C. 355, 34 S. E. (2d) 592.

Section applies to judgment by consent.

—An action may be brought upon a judg-
ment or a decree in equity, whether it be

[1 SC Code]—55 865
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by consent or not, though leave of the of a judgment debtor is not an action "on
court is necessary under this section. the judgment" within the meaning of this

Green v. Rembert, 108 S. C. 203, 93 S. E. section, and therefore leave of the court
769. to commence such a suit is not necessary.

Suit to enforce judgment is not "action Brock v. Kirkpatrick, 60 S. C. 322, 38 S.

on judgment."—A suit to enforce a judg- E. 779.

ment against land in possession of devisees

Article 2.

Judgments by Default or Confession.

§ 10-1531. Judgment by default.

Judgment may be had, if the defendant fail to answer the complaint, as

follows : In any action on contract the plaintiff may file proof of lawful service

of summons and complaint on one or more of the defendants or of the sum-
mons, according to the provisions of § 10-63,1 and that no appearance, answer

or demurrer has been served on him. The clerk shall place all such cases on

the default calendar and such calendar shall be called the first day of the

term. When the action is on a complaint for the recovery of money only

judgment may be given for the plaintiff by default (1) (a) if the demand be

liquidated or (b) if unliquidated and the plaintiff itemize his account, append

thereto an affidavit that it is true and correct and no part of the sum sued

for has been paid by discount or otherwise and a copy be served with the

summons and complaint on the defendant or (2) if the plaintiff prove his

claim in open court, whether itemized or not, in which case the judgment

shall be for the sum sued for as in the case of liquidated demands. In case

notice of appearance in an action has been given by or on behalf of a de-

fendant but no answer or demurrer has been, or thereafter shall be, served

within the time required by law the plaintiff upon filing proof of such facts

shall have his judgment by default against such defendant in the same man-
ner and with like effect as in cases where no notice of appearance has been

given. In all other cases the relief to be afforded the plaintiff shall be ascer-

tained either by the verdict of a jury or in cases in chancery by the judge,

with or without a reference, as he may deem proper.

The order for judgment in such cases shall be endorsed upon or attached

to the complaint.

1942 Code § 586; 1932 Code § 586; Civ. P. '22 § 526; Civ. P. '12 § 305; Civ. P. '02

§ 267; 1870 (14) § 269; 1873 (15) 502; 1882 (18) 112; 1884 (18) 709; 1889 (20) 41; 1929

(31) 25; 1939 (41) 336.

Judgment by default not limited to de- a judgment by default of answer in an
faults occurring before commencement of equity proceeding, as the right to the re-

term.—This section does not limit the right lief sought must be shown to the satis-

of a court to give judgment for want of faction of the chancellor. Cannady v. Mar-
an answer to cases, where the default has tin, 72 S. C. 131, 51 S. E. 549.

occurred previous to the day fixed for the Right to object to complaint not stat-

conimencement of the term. McComb v. ing cause of action not waived by default

Woodbury, 13 S. C. 479. judgment.—A party who suffers a judg-

But judgment by default of answer not ment to be taken against him by default

allowed in equity proceedings.—The plain- does not waive the right to interpose the

tiff is not entitled, under this section, to objection that the complaint does not state
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facts sufficient to constitute a cause of ac-

tion. Gillian v. Gillian, 65 S. C. 129, 43

S. E. 386.

Striking of answer filed has effect of

transferring cause to default calendar.

—

The striking of an answer in an action has
the same effect as if no answer had been
filed, and the case should be transferred

to the default calendar. Burkhalter v.

Townsend, 139 S. C. 324. 138 S. E. 34.

But it has been held, in Jones v. Garl-
ington. 44 S. C. 533, 22 S. E. 741, that a
case properly put on the jury calendar in

an action on a money demand, cannot be
transferred to the default calendar upon
the striking of the answer.

Default judgment invalid if itemized ac-

count not served with complaint in un-
liquidated demand.—A default judgment,
rendered in action for the recovery of an
unliquidated money demand, cannot be val-

idated by the finding of a verified item-

ized account of the plaintiffs with the judg-
ment roll, where it was shown that such
an account was not served with the com-
plaint. Roberts v. Pawley, 50 S. C. 491,

27 S. E. 913.

And directed verdict cannot be given
upon default in unliquidated demand.—The
court cannot direct a verdict, under this

section, for plaintiff upon default in an ac-

tion for unliquidated damages for breach

of contract, though the evidence be un-

disputed. Gadsden v. Home Fertilizer &
Chem. Co., 89 S. C. 483, 72 S. E. 15.

And error to award damages for slander

upon unliquidated demand without aid of

jury.—Court awarding damages in action

of slander upon unliquidated demand with-

out aid of jury was error, and defendant

did not waive rights to set aside judg-

ment by moving generally for order open-

ing judgment and permission to answer.
Nettles v. MacMillan Petroleum Corp., 208
S. C. 81, 37 S. E. (2d) 134.

"AH other cases" includes action to can-
cel deed for fraud.—An action to cancel
a deed for fraud, and for damages in con-
sequence of the fraud, is an action under
this section requiring relief to be afforded
plaintiff in case of default, to be ascertained
either by a verdict of a jury, or, in cases
of chancery, by the judge. Marion v. City
Council of Charleston, 72 S. C. 576, 52 S.

E. 418.

And action for recovery of real estate.
-—Although there is default of answer, an
action to recover real estate falls within
that class of cases wherein the "relief to
be afforded plaintiff shall be ascertained
by the verdict of a jurv." Kavlor v. Hiller,

72 S. C. 433, 52 S. E. 120.

Provision as to endorsement of order
for judgment directory.—Under this sec-

tion, the omission of the endorsement of

the order for judgment on the complaint
does not render the judgment invalid, as

the provision has been construed as being
merely directory and not mandatory. Hen-
lein v. Graham, 32 S. C. 303, 10 S. E. 1012.

And time for exceptions not allowed
after report of referee.—Under this sec-

tion, a circuit judge may render judgment
immediately upon receiving a report from
a special referee, without allowing time in

which defendant might except, for the de-
fendant had forfeited the right by not be-
ing present. Johnson v. Masters, 49 S. C.

525, 27 S. E. 474.

Cited in Vander Veen v. Wheeler, 76 S.

C. 177, 56 S. E. 679; Lawrence v. Law-
rence, 81 S. C. 126, 62 S. E. 9; Davis v.

Crozier & Co., 121 S. C. 99. 113 S. E. 377.

§ 10-1532. Judgment after reference or upon evidence taken by court.

The court of common pleas may upon motion of the plaintiff refer any or all

issues in any default case or hear the allegations and evidence of the plaintiff ~^J>
in term time or at chambers and upon the evidence so taken by the court or __---~""'

upon hearing the report of the master and the evidence produced before him f^-l 1̂

render judgment for the plaintiff for such relief as his allegations and proof

may warrant.

1942 Code § 586; 1932 Code § 586; Civ. P. '22 § 526; Civ. P. '12 § 305; Civ. P. '02

§ 267; 1870 (14) § 269; 1873 (15) 502; 1882 (18) 112; 1884 (18) 709; 1889 {23) 41; 1929

(31) 25; 1939 (41) 336.

§ 10-1533. Default judgments in action in claim and delivery.

Whenever an action is brought in claim and delivery in any court in this

State judgment may be given for the plaintiff by default and without a jury
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for the property in question or the value thereof as set forth in the complaint.

And such judgment by default may be taken at chambers or in open court as

other default judgments.

1942 Code § 586; 1932 Code § 586; Civ. P. '22 § 526; Civ. P. '12 § 305; Civ. P. '02

§ 267; 1870 (14) § 269; 1873 (15) 502; 1882 (18) 112; 1884 (18) 709; 1899 (23) 41; 1929

(31) 25; 1939 (41) 336.

§ 10-1534. Default judgment when service of summons by publication.

In actions in which the service of the summons was by publication the plain-

tiff may in like manner apply for judgment and the court (1) must thereupon

(a) require proof to be made of the demand mentioned in the complaint and

(b) if the defendant be not a resident of the State, require the plaintiff or his

agent to be examined on oath respecting any payments that have been made
to the plaintiff or to anyone for his use on account of such demand and (2)

may render judgment for the amount which the plaintiff is entitled to recover.

Before rendering judgment the court may, in its discretion, require the plain-

tiff to cause to be filed satisfactory security to abide the order of the court

touching the restitution of any estate or effects which may be directed by such

judgment to be transferred or delivered or the restitution of any money that

may be collected under or by virute of such judgment in case the defendant

or his representatives shall apply and be admitted to defend the action and

shall succeed in such defense.

1942 Code § 586; 1932 Code § 586; Civ. P. '22 § 526; Civ. P. '12 § 305; Civ. P. '02

§ 267; 1870 (14) § 269; 1873 (15) 502; 1882 (18) 112; 1884 (18) 709; 1889 (23) 41; 1929

(31) 25; 1939 (41) 336.

Questionable as to whether failure of And presumption is that examination was
record to show examination of plaintiff as made.—In the absence of evidence to the

to amount due raises jurisdictional ques- contrary, it will be presumed that the plain-

tion.—It is doubtful, under this section, tiff was examined, before judgment, on oath

whether the failure of the record to show as to the amount due him on demand,
an examination of the plaintiff as to amount Clemson Agricultural College v. Pickens,

due him would present a jurisdictional 42 S. C. 511, 20 S. E. 401.

question. Clemson Agricultural College v.

Pickens, 42 S. C. 511, 20 S. E. 401.

§10-1535. Judgment by confession.

A judgment by confession may be entered without action either for money
due or to become due or to secure any person against contingent liability on

behalf of the defendant, or both, in the manner prescribed in this article.

1942 Code § 670; 1932 Code § 670; Civ. P. '22 § 683; Civ. P. '12 § 421; Civ. P. '02

§ 383; 1870 (14) § 399.

Confession of judgment entered without Winsmith, 23 S. C. 449; Moore v. Trim-
action in clerk's office during vacation is micr, 32 S. C- 511, 11 S. E. 548. 552.

valid.—Weinges v. Cash, 15 S. C. 44. And confession of judgment may be made
And confession of judgment need not by client to his attorney, if made with en-

be obtained in open court.—There is no tire fairness and full knowledge. Wise v.

law which requires a confession of judg- Hardin, 5 S. C. 325.

ment to be obtained or read in open court. Confession of judgment against corpora-

Weinges v. Cash, 15 S. C. 44. tion invalid if made without authority.

—

Clerk of court may take confession of A confession of judgment against a corpo-

judgment in his own favor.—Trimmier v. ration by the president thereof is invalid,
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if it does not appear that he had authority

to make it, or that it has been confirmed
by acquiescence. Southern Porcelain Mfg.
Co. v. Thew, 5 S. C. 5.

And judgment may be set aside for fraud.

—A confession made with a view to protect
debtor's property against debts present, or
which he expects to contract, may be set

aside for fraud by the subsequent creditors.

Kohn v. Meyer, 19 S. C. 190.

Remedy to correct judgment by motion

to vacate or modify.—A judgment by con-

fession has all the characteristics of an
ordinary judgment and cannot be attacked

collaterally; the remedy is by application

to the court in which the confession is en-

tered, to vacate or modify it, if it is insuffi-

cient in form or for any reason void.

Southern Porcelain Mfg. Co. v. Thew, 5

S. C. 5.

Cited in Ex parte Ware Furniture Co.,

49 S. C. 20, 27 S. E. 9.

§ 10-1536. Same; statement in writing and form thereof.

Before a judgment by confession shall be entered a statement in writing

must be made and signed by the defendant and verified by his oath to the

following effect:

(1) It must state the amount for which judgment may be entered and au-

thorize the entry of judgment therefor
;

(2) If it be for money due or to become due, it must state concisely the

facts out of which it arose and must show that the sum confessed therefor is

justly due or to become due ; and

(3) If it be for the purpose of securing the plaintiff against a contingent li-

ability, it must state concisely the facts constituting the liability and must
show that the sum confessed therefor does not exceed the same.

1942 Code § 671; 1932 Code § 671; Civ. P. '22 § 6S4; Civ. P. '12 § 422; Civ. P. '02

§3S4; 1870 (14) §400.

Facts of indebtedness evidenced by note

must be given.—Under this section a state-

ment that the sum confessed is for a cer-

tain note, without mention of the indebted-

ness for which the note was given, is insuffi-

cient, and the judgment entered thereon is

void as to third persons. Woods v. Bryan,
41 S. C. 74, 19 S. E. 218.

And consideration therefor must be
stated.—A description of the debt without
a statement of its consideration and the

facts out of which it arose is insufficient.

Ex parte Carrol, 17 S. C. 446; Kohn v.

Meyer, 19 S. C. 190.

Although confession not void if greater

than value of the consideration.—A con-
fession is not void merely because the value

of the consideration is less than the amount
of the confession. Wise v. Hardin, 5 S. C.

325.

Or if less than amount due.—A confes-

sion for an amount less than what is actu-

ally due contains a sufficient statement.

Weinges v. Cash, 15 S. C. 44.

"For goods sold and delivered" is a suffi-

cient statement.—Ex parte Graham, 54 S.

C. 163, 32 S. E. 67.

Subsequent validation of void judgment.
—A judgment by confession, void for in-

sufficient statement, cannot be made valid,

as to one not a party or privy, by renewals
of execution thereon, or by revival of the
judgment. Woods v. Bryan, 41 S. C. 74,

19 S. E. 218.

Consideration of question of costs in con-
nection with void judgment.— If the trial

court finds the statement given hereunder
is not sufficent, the question of whether the
judgment, otherwise void, could be valid

to the extent of costs charged by officers

for services in obtaining the judgment,
and referred to in the statement, not having
been brought to the attention of the court,

cannot be considered on appeal. Woods
v. Bryan, 41 S. C. 74, 19 S. E. 218.

§10-1537. Same; entry of judgment.

The statement may be filed with the clerk of the court of common pleas or

with a magistrate if the amount for which judgment is confessed shall not

exceed one hundred dollars. The clerk or magistrate shall enter a judgment
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endorsed upon the statement for the amount confessed, with five dollars plain-

tiff's attorney's costs, when the confession is entered by an attorney and the

usual fees provided by law to the clerk of the court of common pleas or mag-
istrate, as the case may be, for entering up judgments and issuing executions

in other cases, together with any necessary disbursements of the plaintiff.

The statement and affidavit, with the judgment endorsed, shall thereupon be-

come the judgment roll.

1942 Code § 672; 1932 Code § 672; Civ. P. '22 § 685; Civ. P. '12 § 423; Civ. P. '02

§ 385; 1870 (14) § 401; 1884 (18) 693.

Place of entry of judgment is same as if

formal action were pending.— In Ex parte

Ware Furniture Co., 49 S. C. 20. 27 S. E.

9, it is held that a judgment by confession

can be entered only in the county in which
judgment could have been obtained by ac-

tion under § 10-303, requiring actions to be
tried in the county where defendant resides.

The case of Martin & Co. v. Bowie, 3 Hill

(21 S. C. L.) 225, contains a contrary rul-

ing, but that case was decided prior to the

adoption of the Code. See also, the num-
erous authorities discussed in the Ware
case.

And entry on abstract of judgments is

sufficient.—Ex parte Graham, 54 S. C. 163,

32 S. E. 67.

Clerk of court may take confession of

judgment in his own favor.—Trimmier v.

Winsmith, 23 S. C. 449; Moore v. Trimmier,
32 S. C. 511, 11 S. E. 548, 552.

And "the clerk" is the clerk of the county
where defendant resides.—Ex parte Ware
Furniture Co., 49 S. C. 20, 27 S. E. 9.

Creditor cannot object when debtor him-
self confesses judgment to clerk.—Debtor
confessing judgment himself to clerk,

creditor cannot object that the clerk had
no right to consider his application and
statement and enroll the judgment. Trim-
mier v. Winsmith, 23 S. C. 449.

Remedy to correct judgment by motion
to vacate or modify.—A judgment by con-

fession has all the characteristics of an
ordinary judgment and cannnot be attacked

collaterally. The remedy is by applica-

tion to the court in which the confession

is entered to vacate or modify it, if it is

insufficient in form or for any reason void.

Southern Porcelain Mfg. Co. v. Thew, 5

S. C. 5.

§ 10-1538. Same; execution thereon.

Executions may be issued and enforced thereon in the same manner as

upon judgments in other cases in such courts. When the debt for which the

judgment is entered is not all due or is payable in installments and the in-

stallments are not all due the execution may issue upon such judgment for the

collection of such installments as have become due and shall be in the usual

form but shall have endorsed thereon, by the attorney or person issuing the

same, a direction to the sheriff to collect the amount due on such judgment,

with interest and costs. Such amount shall be stated, with interest thereon,

and the costs of the judgment. Notwithstanding the issue and collection of

such execution the judgment shall remain as security for the installments

thereafter to become due and whenever any further installments become due

execution may, in like manner, be issued for the collection and enforcement

of the same.

1942 Code § 672; 1932 Code § 672; Civ. P. '22 § 685; Civ. P. '12 § 423; Civ. P. 02

§ 385; 1870 (14) § 401; 1884 (18) 693.
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Article 3.

Judgment Roll; Abstracts; Filing or Docketing.

§ 10-1541. Clerk to keep "abstract of judgments."

The clerk shall keep among the records of the court a book for the entry

of judgments, to be called the "abstract of judgments."

1942 Code § 662; 1932 Code § 662; Civ. P. '22 § 601; Civ. P. '12 § 339; Civ. P. '02

§ 300; 1839 (11) 103, § 8.

The requirements of this section are E. 755; British & American Mortg. Co.

merely directory and ministerial.—Connor v. Strait. 84 S. C. 141, 65 S. E. 1038; Farm-
v. McCoy, 8 S. C. 165, 65 S. E. 257. ers' & Merchants' Bank v. Holliday, 108

Cited in Ex parte Graham, 54 S. C. 163, S. C. 116, 93 S. E. 333; Reid v. McGowan,
32 S. E. 67; Mason & Risch Vocalion Co. 2S S. C. 74, 5 S. E. 215; Connor v. McCoy,
v. Killough Music Co., 45 S. C. 11, 22 S. 83 S. C. 165, 65 S. E. 257.

§ 10-1542. Entries in abstract of judgments; index to judgments.

In this book shall be entered each case wherein judgment may be signed,

including each case in dower, partition and escheat, after judgment or final

order, with separate columns showing number of enrollment, names of parties,

cause of action, attorney, date of judgment, amount of judgment, time of

bearing interest, how judgment obtained, costs (separating attorney, clerk,

sheriff, witness and total), kind of execution, date of issuing, sheriff's return,

when renewed and satisfaction, together with an index by the names of de-

fendants and a cross index by the names of plaintiffs, each alphabetically

arranged and kept in separate volumes with the number of enrollment of

judgment. And whenever judgment against any party plaintiff or defendant

has been entered the names of such party, and each of them, shall appear in

the index and the name of the party plaintiff or defendant in whose favor

judgment has been entered and each of them shall appear in the cross index.

1942 Code § 663; 1932 Code § 663; Civ. P. '22 § 602; Civ. P. *12 § 340; Civ. P. '02

§ 301; 1897 (22) 436.

Cross reference.—As to whom judgments plished by the entry, which was properly
may be for or against, see §§ 10-1503, 10- made. Hardin v. Melton, 28 S. C. 38, 4
1504, and 10-1515. S. E. 805, 9 S. E. 423.

The requirements of this section are But entry of judgment is necessary for

merely directory and ministerial.—Connor creation of lien.—Reid v. McGowan, 28 S.

v. McCoy, 83 S. C. 165, 65 S. E. 257. C. 74, 5 S. E. 215.

The entry of a judgment is a ministerial Thus, the mere filing of a judgment roll,

act, which consists in spreading upon the decree, or transcript thereof with the clerk

record a statement of the final conclusion constitutes no lien, until it is entered upon
reached by the court in the matter, thus the book called the "Abstract of Judg-
furnishing external and incontestable evi- ments." Farmers' & Merchants' Bank v.

dence of the sentence given, and designed Holliday, 108 S. C. 116, 93 S. E. 333.

to stand as a perpetual memorial of its And such entry is constructive notice to

action. Mason & Risch Vocalion Co. v. all parties dealing with property.—By this

Killough Music Co., 45 S. C. 11, 22 S. E. entry a lien is created upon the real es-

755. tate of the judgment debtor, and such en-

Thus, where a judgment was properly try is constructive notice to all persons deal-

entered, but the formular lodged with the ing with reference to the property affected

clerk was not dated and signed by him by such lien. Ex parte Graham, 54 S. C.

as is required by this section, it was held 163, 32 S. E. 67.

that such judgment was not invalidated, The object of the act in requiring the

the provision violated being directory only, formulated judgment to go into the clerk's

and the object of enrollment being accom- office was to give notice to the world of
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the lien which had been established, so that

third parties might deal with the property

without peril, and also to enable the judg-

ment creditor to make his money by fi. fa.

Hardin v. Melton, 28 S. C. 38, 4 S. E. 80S,

9 S. E. 423.

Hence, entering and filing are the essen-

tial facts.—Hardin v. Melton, 28 S. C. 38,

4 S. E. 805, 9 S. E. 423.

And entry is necessary before execution

can properly issue.—The law contemplates

an entry of the judgment in the book en-

titled "Abstract of Judgments" before the

execution can be properly issued. Mason
& Risch Vocation Co. v. Killough Music
Co., 45 S. C. 11, 22 S. E. 755.

A judgment obtained is not a lien upon
personal property until execution is issued

and levy made—and before execution can
issue, the judgment must be entered. Pow-
ers v. Fidelity & Deposit Co., 180 S. C. 501,

186 S. E. 523.

An execution issued before the judgment
was entered in the "Abstract of Judgments"
under the authority of this section is of no
effect. Mason & Risch Vocalion Co. v. Kil-

lough Music Co., 45 S. C. 11, 22 S. E. 755.

Presumption as to entry of judgment.

—Under this and the above section and

circuit court rule 3, the court, in the ab-
sence of evidence of special leave, will

presume that a judgment was not entered
until five days after the last day of the
term, and that the judgment defendant did

not have notice of the judgment until its

entry. British & American Mortg. Co. v.

Strait, 84 S. C. 141, 65 S. E. 1038.

Sale in partition cannot be impeached col-

laterally for failure to enter the decree ac-

cording to this section.—A confirmed sale

of land for partition under a duly recorded
deed cannot be collaterally impeached for

the clerk's failure to make up the roll and
enter the decree according to this and the

above section. Connor v. McCoy, 83 S. C.

165. 65 S. E. 257.

Nor can parties to the action who have
accepted the proceeds question validity of

sale.—The parties to an action for parti-

tion, who have accepted the proceeds of the

sale made under a duly recorded decree,

cannot question the validity of the sale on
the ground that the clerk's failure to make
up and enter the judgment roll, contem-
plated by this and § 10-1541. chilled the bid-

ding. Connor v. McCoy, 83 S. C. 165, 65

S. E. 257.

§10-1543. Judgment roll.

Unless the part)' or his attorney shall furnish a judgment roll the clerk,

immediately after entering the judgment, shall attach together and file the

following papers, which shall constitute the judgment roll

:

(1) In case the complaint be not answered by any defendant, the summons
and complaint or copies thereof, proof of service and that no answer has been

received, the report, if any, and a copy of the judgment;

(2) In all other cases, the summons, pleadings or copies thereof and a

copy of the judgment, with any verdict or report, the offer of the defendant,

exceptions, case and all orders and papers in any way involving the merits and

necessarily affecting the judgment.

1942 Code § 664; 1932 Code § 664; Civ. P. '22 § 603; Civ. P. '12 § 341; Civ. P. '02

§ 302; 1870 (14) § 305; 1929 (36) 251.

as used in this section, referred to the

case prepared on application for a new
trial, addressed to the circuit court as pre-

scribed by statute, and not to the case as

prepared for argument in the Supreme
Court; and, the return not having been filed

within the prescribed time, the clerk prop-

erly dismissed the appeal. Tribble v. Poore,

28 S. C. 565, 6 S. E. 577; Cummings v.

Wingo, 28 S. C. 610, 7 S. E. 48.

Meaning of the word "papers."—The pa-

pers spoken of in this section are the pa-

pers leading up to the judgment, and not

Cross reference.—As to whom judgments
mav be for or against, see §§ 10-1503, 10-

1504. and 10-1515.

"Case" refers to the case on application

for new trial.—Where an appeal was dis-

missed by the clerk of the Supreme Court
for failure of appellants to file the return

within the prescribed time after the record

constituting said return had been com-
pleted, and it appeared that the return was
filed within 40 days after the case, as pre-

pared for the Supreme Court, was finally

settled, it was held that the word "case,"
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those prepared after the judgment has been Cited in Powers v. Fidelity & Deposit
entered. Tribble v. Poore, 28 S. C. 565, Co., 180 S. C. 501, 186 S. E. 523.

6 S. E. 577.

§ 10-1544. Docketing transcript with clerks of other courts; effect thereof.

A transcript of a final judgment of any court of record of this State or of an)'

district or circuit court of the United States within this State directing in

whole or in part the payment of money, may be docketed with the clerk of

the court of common pleas in any county and when so docketed shall be entered

upon the book of abstracts and duly indexed and shall have the same force

and effect as a judgment of that court. Any such transcript shall set out the

names of the parties, plaintiff and defendant, the attorneys of record, the

date and amount of the judgment, the time from which interest is to be com-

puted and the amount of costs.

1942 Code §§ 664, 743; 1932 Code §§ 664, 743; Civ. P. '22 §§ 603, 610; Civ. P. '12

§§341, 348; Civ. P. '02 §§302, 309; 1870 (14) §§305, 313; 1873 (15) 498; 1884 (18) 749;

1885 (19) 229; 1909 (26) 39; 1910 (26) 621; 1924 (33) 940; 1928 (35) 1223; 1929 (36)

251; 1946 (44) 1436.

"Final judgment" applies to the circuit And transcript is good, although certified

court. Garrison v. Dougherty, 18 S. C. 486. to be from docket of judgments instead of

And transcript of final judgment is a copy judgment book, and without the clerk's

of the entry in judgment book. Harrison name but with his seal. Harrison v. South-

v. Southern Porcelain Mfg. Co., 10 S. C. ern Porcelain Mfg. Co., 10 S. C. 278.

278. Cited in Farmers' & Merchants' Bank
v. Holliday, 108 S. C. 116, 93 S. E. 333.

Article 4.

Satisfaction or Discharge.

§ 10-1551. Payment by surety not to discharge judgment against principal.

The payment by a surety of a debt secured by judgment or decree shall not

operate as a satisfaction of such judgment or decree against the principal

debtor, but by such payment the surety shall be entitled to all the rights and

privileges of the plaintiff in such judgment or decree.

1942 Code § 7036; 1932 Code § 7036; Civ. C. '22 § 5596; Civ. C. '12 § 3942; Civ. C.

'02 § 2839; G. S. 2180; R. S. 2309; (16) 137.

This section applies where there is judg- S. C. 364, 94 S. E. 882; Mcintosh v. Wright,
ment against principal and none against Rich. Eq. Cas. (9 S. C. Eq.) 385; Thomp-
surety. Kinard v. Baird, 20 S. C. 377. son v. Palmer, 2 Rich. Eq. (19 S. C. Eq.)

And if satisfaction has been entered, the 32; King v. Aughtry, 3 Strob. Eq. (22 S.

surety may have it set aside.—Perkins v C. Eq.) 149; Thompson v. Palmer, 3 Rich.

Kershaw, 1 Hill Eq. (11 S. C. Eq.) 344. Eq. (24 S. C. Eq.) 139; Garvin v. Garvin,

"Surety" embraces endorser. Wilson v. 31 S. C. 581, 10 S. E. 507.

Wright, 7 Rich (41 S. C. L.) 399; Patterson Applied in Equitable Surety Co. v. 1115-

v. Baxley, 33 S. C. 354, 11 S. E. 1065. nois Surety Co., Ill S. C. 400, 98 S. E. 144;

For additional related cases, see Equita- Garvin v. Garvin, 27 S. C. 472, 4 S. E.

ble Surety Co. v. Illinois Surety Co., 108 148.

§ 10-1552. Payment by one surety not to discharge judgment as to cosurety.

In case any surety in such judgment or decree shall pay the same such pay-

ment shall not operate as a satisfaction of such judgment or decree as against

the cosurety or sureties thereto but such surety shall have the right to en-
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force the execution on such judgment or decree against his cosurety or sure-

ties or for contribution.

1942 Code § 7037; 1932 Code § 7037; Civ. C. '22 § 5597; Civ. C. '12 § 3943; Civ. C.
'02 § 2840; G. S. 2181; R. S. 2310; (16) 137.

§ 10-1553. Discharge of bankrupts from judgments.

Any time after one year has elapsed since a bankrupt was discharged from

his debts, pursuant to the acts of Congress relating to bankruptcy, the bank-

rupt, his receiver, trustee or any other interested person may apply, upon
proof of the bankrupt's discharge, to the court in which a judgment was ren-

dered against him or, if rendered in a court not of record, to the court of which

it has become a judgment by docketing it therein for an order directing the

judgment to be cancelled and discharged of record. If it appears upon the

hearing that the bankrupt has been discharged from the payment of that judg-

ment or the debt upon which such judgment was recovered, an order must
be made directing the judgment to be cancelled and discharged of record.

And thereupon the clerk of the court shall cancel and discharge the same by
marking on the docket thereof that the same is cancelled and discharged by
order of the court, giving the date of entry of the order of discharge.

The provisions of this section shall not operate to discharge any debt, judg-

ment or claim that is not dischargeable under the Federal Bankruptcy Act or

the law of this State.

1942 Code § 664-1; 1933 (38) 505.

§ 10-1554. Same ; notice of application.

Notice of the application, accompanied with copies of the papers upon which

it is made, must be served upon the judgment creditor or his attorney of rec-

ord in the judgment, in the same manner as provided in the rules of the cir-

cuit courts of this State for the service of process, if the residence or place of

business of such creditor or his attorney is known. But if such residence or

place of business is unknown and cannot be ascertained after due diligence

or if such creditor is a non-resident of this State and if his attorney is dead,

removed from or cannot be found within the State, upon proof of such facts

by affidavit, a judge of the court may make an order that the notice of such

application be published in a newpaper designated therein once a week for

not more than three weeks. Such publication, shown by the affidavit of the

publisher, shall be sufficient service upon such judgment creditor of the ap-

plication.

1942 Code § 664-1; 1933 (38) 505.

§ 10-1555. Entry of cancellation on margin or index of judgment.

All clerks of court shall enter the word "cancelled," together with the

signature of such officer, upon the margin or across the indices of judg-

ments when any such judgment is duly cancelled of record by the judg-

ment creditor or his assignee. Such cancellation and signature shall be

entered in the margin opposite the names of the judgment debtor and judg-

ment creditor, respectively, or across such names and the like cancella-
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tion shall on the demand of the judgment debtor, or his legal representative,

be made on judgments theretofore cancelled of record. Upon failure of such

register of mesne conveyances or clerk of court to comply with the provisions

of this section, he shall, in each instance, forfeit and pav to the judgment
debtor the sum of ten dollars, to be recovered in any court of competent
jurisdiction and if such failure be willful he shall, on conviction, be fined

not more than one hundred dollars or be imprisoned not more than thirty

days, in the discretion of the court. The solicitor of each circuit shall see that

the provisions of this section are complied with or shall forthwith prosecute

violators thereof.

1942 Code § 8709; 1932 Code § 8709; Civ. C. '22 § 5230; Cr. C. '22 § 536; Civ. C. '12

§ 3466; 1910 (26) 587; 1911 (27) 164; 1912 (27) 628.

Article 5.

Lien.

§ 10-1561. Judgments lien on real estate for ten years.

Final judgments and decrees entered in any court of record in this State

subsequent to November 25 1873 or in any circuit or district court of the

United States within this State or of any other Federal court the final judg-

ments and decrees of which, by act of Congress, shall be declared to create

a lien shall constitute a lien upon the real estate of the judgment debtor situate

in any county in this State in which the judgment or transcript thereof is en-

tered upon the book of abstracts of judgments and duly indexed, the lien to

begin from the time of such entry on the book of abstracts and indices and

to continue for a period of ten years from the date of such final judgment or

decree.

1942 Code § 743; 1932 Code § 743; Civ. P. '22 § 610; Civ. P. '12 § 348; Civ. P. '02

§ 309; 1870 (14) § 313; 1873 (15) 498; 1884 (18) 749; 1885 (19) 229, 1909 (26) 39; 1910

(26) 621; 1924 (33) 940; 1928 (35) 1223; 1946 (44) 1436.

Cross reference.—As to liens on real es- innocent third parties. Ex parte Graham,
tate after 20 years, see § 45-1. 54 S. C. 163, 32 S. E. 67.

For effect of the 1946 Act on this section, Decree in chancery is judgment just

see United States Rubber Co. v. McManus, as is judgment at law.—The final adjudi-

211 S. C. 342, 45 S. E. (2d) 335. cation of the rights of parties litigant is

These provisions are prospective only. the judgment of the court, whether it be
—The provisions in this section with re- in a case at law or one involving an equity

spect to judgment liens are, in express cause, and the rules enacted and established

terms, prospective only. Garvin v. Garvin, for the enforcement of liens of judgments
34 S. C. 388, 13 S. E. 625. apply to all, so that now a decree in chan-

Courts may not prolong statutory dura- eery is a judgment to all intents and pur-

tion of lien.—A judgment lien is purely poses, and is r:>verned by the requirements
statutory. Its duration as fixed by the legis- of the Code and acts on the subject of judg-

lature may not be prolonged by the courts, ments, as fully as a judgment at law. Reid
and the bringing of an action to enforce the v. McGowan, 28 S. C. 74, 5 S. E. 215.

lien will not preserve it beyond the time And must be entered in order to become
fixed by the statute if such time expires lien.—Under this section a judgment does

before the action is tried. Hughes v. Slater, not create a lien until entered, and such lien

214 S. C. 305, 52 S. E. (2d) 419 (1949). must be postponed to a mortgage, executed
Clerk's duty to publish all judgments.

—

before its entry, to one who had no notice

It is the duty of the clerk to publish the of the judgment. Reid v. McGowan, 28

judgments which constitute a lien on land S. C. 74, 5 S. E. 215.

as set out in this section, so as to protect And so with transcript of judgment from
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another county.—Under this section as con-
strued with §§ 10-1541 to 10-1544, a judg-
ment does not become a lien on the real

estate of a judgment debtor in a county
other than that where judgment was ren-

dered by mere filing of transcript of judg-
ment with clerk of court of that county, but
only on being entered on abstract of judg-
ments. Farmers' & Merchants' Bank v.

Holliday, 108 S. C. 116, 93 S. E. 333.

Which does not have priority over home
judgment entered on same day.—A tran-

script of a judgment from another county
entered on the same day as a judgment
from the county in which the land is situ-

ated has no priority over the home county
judgment, though it may have been ren-

dered, in the other county, on a prior date.

Farmers' & Merchants' Bank v. Holliday,
108 S. C. 116, 93 S. E. 333.

Lien allowed to decrees and judgments is

no part of remedy of enforcement and an
act which prevented such lien in absence of

levy does not impair the obligation of the

contract and is valid. Moore v. Holland,
16 S. C. 15.

Judgment is lien from rendition until en-

try five days later.—Under the provisions

of this section and circuit court rule no. 3,

a county court judgment entered 5 days
after rendition, is a lien from the day of

rendition notwithstanding an order giving

plaintiff "four days from this date to en-

ter up judgment." Gilfillin v. Rector, 131

S. C. 84, 126 S. E. 761.

And no court order can divest this lien.

—An order of a judge giving a plaintiff 4

days in which to enter judgment could

not divest the lien given by this section for

five days after rendition of judgment. Gil-

fillin v. Rector, 131 S. C. 84, 126 S. E. 761.

Sale under junior lien referred to senior

lien.—A sale of land under a junior lien

will be referred to a senior lien where there
are two Judgments against the same party,

the eldest of which is a lien on the land
and the sheriff has endorsed a levy there-

of on both executions. Arnold v. McKellar,
9 S. C. 335.

Doctrine of laches not applicable to time
of enforcing judgment.—The time within
which a judgment creditor may enforce his

judgment being fixed by statute, there is no
room for the application of the doctrine

of laches as a ground for injunction. Ex
parte Anderson, 82 S. C. 131, 62 S. E. 513,

63 S. E. 354.

Lien of judgment not affected by bank-
ruptcy proceedings.—An order of a bank-
ruptcy court directing a sale of the bankrupt's
property without mentioning liens, only au-

thorizes a sale subject to the existing liens,

including a valid judgment lien. Ex parte

Anderson, 82 S. C. 131, 62 S. E. 513, 63 S. E.
354.

Where levy made under active execution,

sheriff may sell at any time during life of

liens.—A levy being made under an execu-

tion having active energy, the sheriff may
sell at any time thereafter while the lien

of the judgment remains. Adickes v. Low-
ry, 12 S. C. 97.

Applied in In re Glenn, 2 F. Supp. 579;

Harvey v. Gibson, 190 S. C. 98, 2 S. E. (2d)

385.

Cited in Latimer v. Trowbridge, 52 S.

C. 193, 29 S. E. 634: Rowland v. Shockley,

43 S. C. 246, 21 S. E. 21; Lyles v. Lyles,

71 S. C. 391, 51 S. E. 113; Amick v. Amick,
59 S. C. 70, 37 S. E. 39; Belknap v. Greene,

56 S. C. 119, 34 S. E. 26; Witt v. Leysath,

160 S. C. 251, 158 S. E. 226; Powers v.

Fidelity & Deposit Co., 180 S. C. 501, 186

S. E. 523; Hardee v. Lynch, 212 S. C. 6,

46 S. E. (2d) 179.

§ 10-1562. Judgments not a lien on property exempt.

Section 10-1561 shall not be construed so as to make final judgments in any

case a lien on the real property of the judgment debtor exempt from attach-

ment, levy and sale by the Constitution.

1942 Code § 743; 1932 Code § 743; Civ. P. '22 § 610; Civ. P. '12 § 348; Civ. P. '02

§ 309; 1870 (14) § 313; 1873 (15) 498; 1884 (18) 749; 1885 (19) 229, 1909 (26) 39; 1910

(26) 621; 1924 (33) 940; 1928 (35) 1223; 1946 (44) 1436.

Execution cannot be had against home-
stead.—Under this section, an execution on
a judgment against a debtor cannot be en-

forced against a right of homestead in the

debtor, and lands sold by the debtor can

be subjected under execution only to the

excess over the homestead, even though
the homestead has not been set apart.

Martin v. Bowie, 37 S. C. 102, 15 S. E.

736; Ketchin v. McCarley, 26 S. C. 1, 11

S. E. 1099.

Whether it be set apart or not, or even

in the hands of another.—A judgment does

not constitute a lien on the land of the

debtor exempt as a homestead, either in

his or another's hands and whether it has
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been set off as homestead or not. Can- And debtor may demand it set apart, even
trell v. Fowler, 24 S. C. 424; Bailey & where execution in the hands of sheriff.

—

Sons v. Wood, 71 S. C. 36, 50 S. E. 631. A levy is not a condition precedent to the

Though, if set apart, there be errors of right to make application for homestead,
law in the assignment.—Where a homestead and the judgment debtor may, where there

in land was once set apart and duly re- is an unlevied execution in the hands of

corded, and no exceptions were filed to the the sheriff, notify the sheriff that he de-

return of the Commissioner, it could never mands that his homestead be set off. Nance
be sold to satisfy the judgment in which v. Hill, 26 S. C. 227, 1 S. E. 897.

it was set apart, though there may have
been errors of law in the assignment.
Sloan v. Hunter, 65 S. C. 235, 43 S. E. 788.

§ 10-1563. Lien of certain judgments revived.

Any judgment which may have been revived prior to March 22 1946 or in

an action that was pending on said date or instituted within twelve months
after said date shall likewise constitute a lien for ten years from the date of

the revival of such judgment.

1942 Code § 743; 1932 Code § 743; Civ. P. '22 § 610; Civ. P. '12 § 348; Civ. P. '02

§ 309; 1870 (14) § 313; 1873 (15) 498; 1884 (18) 749; 1885 (19) 229, 1909 (26) 39; 1910

(26) 621; 1924 (33) 940; 1928 (35) 1223; 1946 (44) 1436.

For effect of the 1946 Act on revival of Quoted in U. S. Rubber Co. v. McManus,
judgments, see United States Rubber Co. 211 S. C. 342, 45 S. E. (2d) 335 (1947).

v. McManus, 211 S. C. 342, 45 S. E. (2d)

335.

§ 10-1563.1. Payment of taxes by lien holders.

Any person holding a lien by way of a judgment upon any property, the

subject of taxation, upon which the judgment debtor shall have failed to pay

the tax or upon which there may exist a lien for taxes on any other property of

the judgment debtor may, at any time before the sale thereof for delinquent

taxes, as provided in Title 65, pay the tax on all the property of the judgment
debtor, with any costs, penalties or assessments which may have accrued there-

on. And thereupon he shall be entitled, as against the judgment debtor, his

representatives, privies or assigns, to include the amount so paid and all in-

terest thereafter accruing thereon in the debt secured by such judgment. If a

judgment creditor pay such taxes he shall have the first lien on the property

subject to such tax to the extent of the taxes so paid with interest from the

date of payment.

1942 Code §2783; 1932 Code §2831; Civ. C. "22 §506; Civ. C. '12 §455; Civ. C. '02

§407; G. S. 277; R. S. 334; 1882 (18) 1028; 1900 (23) 352; 1922 (32) 927; 1943 (43) 126.

§ 10-1564. When attorneys decreed agents of judgment creditors for service

of process.

Every judgment creditor who enters a judgment or a renewal or revival of

a judgment in any court of record in this State and does not at the same time

enter as part thereof the appointment of an agent upon whom process may be

served in any action or proceeding affecting any real estate upon which the

judgment may at an)' time constitute a lien shall be deemed thereby to have

constituted the attorney of record making the entry of such judgment, renewal

or revival as the agent of such judgment creditor and of his successor in in-
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terest for the purpose of accepting service of or being served with process

in any such action.

1942 Code § 664-2; 1941 (42) 222.

§10-1565. Termination of agency.

Any such judgment creditor and his successor in interest may terminate such

agency of such attorney or of such other agent so appointed by enrolling and

entering in the record at any time a revocation of the same and an appoint-

ment of some other competent person, whose name and address shall be clear-

ly stated therein and who shall be a resident of this State, as such process

agent.

1942 Code § 664-2; 1941 (42) 222.

§ 10-1566. Enrollment of such appointments.

The clerk of court shall forthwith enroll all appointments and revocations

of appointments of attorneys filed hereunder and shall enter on the abstract

of judgments a reference thereto and shall receive a fee of twenty-five cents

for every such entry to be paid by the judgment creditor at the time of such

filing. But such enrollment and entry shall not affect service or process made
prior thereto.

1942 Code § 664-2; 1941 (42) 222.

§10-1567. Service in other manner.

In any event service of process upon the judgment creditor in any other

manner provided by law shall be sufficient.

1942 Code § 664-2; 1941 (42) 222.
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CHAPTER 19.

Costs.*

Sec. Sec.

10-1601. Costs follow event of action; ex- 10-1614.

ception. 10-1615.

10-1602. Costs only to successful party. 10-1616.

10-1603. Costs when action improperly de- 10-1617.

fended.

10-1604. Remission of court costs to pau- 10-1618.

pers, Greenville and Laurens
Counties. 10-1619.

10-1605. Interest on verdict or report. 10-1620.

10-1606. Clerk to insert costs in judgment. 10-1621.

10-1607. Total costs when tort judgment
not in excess of one hundred 10-1622.

dollars.

10-1608. Costs in certain small partition and 10-1623.

foreclosure cases.

10-1609. Costs and expenses in settlement 10-1624.

of small estates.

10-1610. Costs on postponement of trial. 10-1625.

10-1611. Costs on motion.
10-1612. Costs on review of decision of in- 10-1626.

ferior court in special proceeding.

10-1613. Adjustment of costs in interlocu-

tory and special proceedings.

Costs for mileage.

Costs for references.

Costs to master, etc., for reference.

Attorneys' costs on appeal to Su-
preme Court, etc.

Uncontested claims; proving
claims.

Costs against infant plaintiff.

Costs against certain fiduciaries.

Costs against assignee after ac-

tion brought.

Costs in action prosecuted by the

State.

Costs in action prosecuted in name
of the State.

Officers may take out execution

for costs.

Special provisions for Newberry
County; docket fees.

Special provision for Richland
County.

§ 10-1601. Costs follow event of action; exception.

In every civil action commenced or prosecuted in the courts of record in this

State, except cases in chancery, the attorneys for the plaintiff or defendant

shall be entitled to recover costs and disbursements of the adverse party as

prescribed in §§ 10-1608, 10-1609 and 10-1614 to 10-1618. and Title 27, such

costs to be allowed as of course to the attorneys for the plaintiff or defendant

and all officers of the court thereto entitled accordingly as the action may
terminate and to be inserted in the judgment against the losing party. In

cases in chancery the same rule as to costs shall prevail unless otherwise

ordered by the court.

1942 Code § 756; 1932 Code § 756; Civ. C. '22 § 5721; Civ. P. *22 § 623; Civ. C. '12 § 4204;

Civ. P. '12 §361; Civ. C. '02 §3096; Civ. P. '02 §323; G. S. 2425; R. S. 2547; 1870 (14)

335; 1883 (18) 449: 1892 (21) 30.

I. General Consideration.

II. Allowance of Costs in Civil Actions.

III. Allowance of Costs in Equity Cases.

IV. Pleading and Practice.

Cross References.

For provisions as to costs in actions brought in the original jurisdiction of the Supreme
Court, see § 15-132. As to costs of appeal to the circuit court from an inferior court, see

§§ 7-303, 7-310, 7-322 to 7-325, and 7-327 to 7-331.

I. GENERAL CONSIDERATION.
History of section.—For cases discussing

the effect on this section of the Act of

1892, which repealed acts in relation to at-

torney's costs except to causes then pend-

ing or to existing liquidated contracts, see

McElwee v. Dickson, 55 S. C. 307, 33 S. E.

365; Powell v. Pearlstine, 43 S. C 403, 21

* As to fees and costs generally, see Title 27.
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S. E. 328; Salley v. Seaboard Air Line Rv.,

79 S. C. 454, 60 S. E. 1123; Addison v. Su-
jette, 50 S. C. 192, 27 S. E. 631; Addison v.

Sujette, 51 S. C. 305, 28 S. E. 948; Durham
Fertilizer Co. v. Glenn, 48 S. C. 494, 26

S. E. 796; Bartless v. Beaufort, 47 S. C.

225, 25 S. E. 38; Lewis v. Brown, 16 S. C.

58.

This section contains the provisions in

the Code regulating the right to costs in

all civil actions, either legal or equitable.

Cooke v. Poole, 26 S. C. 321, 2 S. E. 609.

Common law doctrine as to costs.—At
common law judgments did not carry costs.

The provisions of this and the following

sections are thus entirely statutory, and
being so, claims for costs not coming with-
in their provisions cannot be allowed.

Matheson v. Rogers, 84 S. C. 458, 65 S. E.

1054, 67 S. E. 476; Kershaw County v.

Richland County, 61 S. C. 75, 39 S. E. 263;

Whittle v. Saluda County, 56 S. C. 505,

35 S. E. 203; Green v. Anderson County,

56 S. C. 411, 34 S. E. 691; Hightower v.

Bamberg County, 54 S. C. 536, 32 S. E.

576; Sease v. Dobson, 36 S. C. 554, 15 S. E.

703, 704; Scott v. Alexander, 27 S. C. 15,

2 S. E. 706; People's Bank v. Aetna Ins.

Co., 76 F. 548; State v. County Treasurer,

10 S. C. 40; Church v. Washington, 3 Rich.

(37 S. C. L.) 380; Trenholm v. Bumpfield,

3 Rich. (37 S. C. L.) 376; Carolina Nat.

Bank v. Senn, 25 S. C. 572.

Nature of costs.— It is said that costs

are in the nature of penalties. Kershaw
County v. Richland County, 61 S. C. 75,

39 S. E. 263; State v. County Treasurer,

10 S. C. 40; Lancaster v. Barnwell County,
40 S. C. 445, 19 S. E. 74; Thompson v. Farr,

1 Rich. (30 S. C. L.) 4. They have also

been referred to as damages. People's Bank
v. Aetna Ins. Co., 76 F. 548; Kapp &
Rothschild v. Loyns, 13 S. C. 288.

Section does not permit party residing in

State to be required to furnish advance
security for costs in action.—There is noth-

ing in this section which permits, in an ac-

tion brought by a receiver of bank to en-

force stockholder's liability, a direction on
the part of the court that a person who is

a resident of this State may be required to

furnish in advance security for the costs

in an action. Griffin v. Allendale Bank, 170

S. C. 212, 170 S. E. 149.

Costs are governed by fee bill in force

at time of verdict or order of judgment.
Benbow v. Richardson, 21 S. C. 601; Kapp
v. Loyns, 13 S. C. 2S8; Stegall v. Bolt, 11

S. C. 522.

And are not allowed in lieu of damages.
—Under this section costs are not allowed
in place of damages caused by expense of

carrying on the litigation. Loeb v. Mann,
39 S.C. 465, 18 S. E. 1.

Costs are not creatures of contract.—Un-
der this section the taxable costs are not

the creatures of the contract of the par-

ties, but of statute. Matheson v. Rogers,
84 S. C. 458, 65 S. E. 1054, 67 S. E. 476.

And are not allowable in special proceed-
ings.—Under the provisions of this section,

costs are not allowable in special proceed-
ings, but only in actions. Columbia Water
Power Co. v. Columbia, 4 S. C. 388.

And must be taxed independently in each
action.—In taxing costs under this section

in a partition suit, it is improper for the

clerk to hold in abeyance taxation of costs

incurred solely in a contest between plain-

tiff and attorneys, until the determination

of another independent suit between plain-

tiff and the attorneys, it being proper to

tax such costs against either plaintiff or

the attornevs. Cauthen v. Cauthen, 81 S. C.

313, 62 S. E. 319.

Payment of costs in dower exception to

this section.—The special provisions of § 19-

165 as to payment of costs in admeasure-
ment of dower by the claimant or the per-

son in possession of the disputed land must
be reconciled with the general provisions

of this section as an exception thereto.

Fooshe v. Merriwether, 20 S. C. 337.

Arbitrators may tax costs under this sec-

tion.—Where a submission to arbitration

of a pending cause refers all issues of law
and fact to the arbitrators, they have power
to award as to who shall pay the costs un-

der this section. Bolhnann v. Bollman, 6

S. C. 29.

Costs and disbursements are distinguish-

able.—The act of December 22, 1892, re-

pealing all acts relating to attorney's costs,

does not apply to attorney's "disburse-

ments," as provided for in this section,

which are expenditures of money which
an attorney is authorized by law to make in

the conduct of a cause, while his costs were
fixed amounts, authorized by prior statutes

to be taxed for specified services rendered

in a cause. Durham Fertilizer Co. v. Glenn,
48 S. C. 494, 26 S. E. 796.

And regard must be had to sense in

which these terms used.—Regard must be

had in the sense in which the terms "costs"

and "disbursements," as contained in this

section, are intended to be used, more than

to their strict technical signification.

Dauntless Mfg. Co. v. Davis, 24 S. C. 536.

It was said in this case: "We suppose
that a good deal of the confusion in the

use of the terms 'costs' and 'disburse-

ments' has arisen from this conflict be-

tween the theory and the practice—the

sso
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theory being that the fees of the several
officers of court and the witnesses are
paid by the plaintiff or defendant, as the
case may be, at the time the services are

rendered, in which case they would very
properly be termed disbursements and
taxed as such, in order to reimburse the
party for the outlay he has been required
to make; while the practice, in many cases,

is that such fees are not paid at the time,

but remaining due to the several officers

at the termination of the action, are taxed
as costs due to such officers." Dauntless
Mfg. Co. v. Davis, 24 S. C. 536.

And where fees are paid by party, they
are "disbursements."—Where fees of offi-

cers of the court and witnesses are paid
by the party himself, they are to be taxed
as "'disbursements" in favor of the prevail-

ing party. Mitchell v. Barrs, 64 S. C. 197.

41 S. E. 962; Dauntless Mfg. Co. v. Davis,
24 S. C. 536; Cureton v. Westfield, 24 S. C.

457; Lewis v. Brown, 16 S. C. 58.

But where not so paid, fees may be taxed
to officers and witnesses as "costs."—Under
this section the prevailing party is entitled

to have the amount of officers' and wit-

nesses' fees taxed to him; but if, as set

down in the bill of disbursements, they ap-

pear to be due to them, rather than to such
prevailing party, it is not prejudicial error.

Dauntless Mfg. Co. v. Davis, 24 S. C. 536;
Cureton v. Westfield, 24 S. C. 457; Lewis
v. Brown, 16 S. C. 58.

"The court" means trial court.—The
words "the court" as used in this section

in the sentence beginning "In cases in chan-
cery," are to be construed as meaning the

court trying the case. Cooke v. Poole, 26
S. C. 321, 2 S. E. 609.

Stated in Sawyer v. State Highway Dept.,

164 S. C. 53, 161 S. E. 883.

II. ALLOWANCE OF COSTS IN
CIVIL ACTIONS.

Prevailing party to recover costs under
judgment from losing party.—Under this

section a judgment covers the costs of the
case and entitles the prevailing party to re-

cover them from the losing party. Shuford
v. Shingler, 30 S. C. 612, 8 S. E. 799; Peo-
ple's Bank v. Aetna Ins. Co., 76 F. 548.

And both parties in claim and delivery

may prevail as to part of the property in

dispute.—This section gives costs "accord-
ingly as the action may terminate," and
where, in an action of claim and delivery of

personal property, each party has a ver-
dict for the part of the property in con-
troversy, as both parties have verdicts,

both should recover costs. Stoney v.

Bailey, 28 S. C. 156, 5 S. E. 347.

And both parties may share costs, al-

though only one party prevails.—For a case
holding that costs should be borne in equal
parts by plaintiff and defendant, although
plaintiff was losing party, see Greene v.

Brown, 199 S. C. 218, 19 S. E. (2d) 114.

Costs taxable where action discontinued.

—An action which is commenced but there-

after discontinued is within the purview of

this section, and in such cases a party may,
under this section, have his costs taxed and
an execution issued therefor. But where
the action is discontinued because of lack

of jurisdiction over the defendant's person
or of the subject matter of the suit, then

the court itself may not, in such cases, pro-

vide for the payment of costs. Duncan
v. Duncan, 93 S. C. 487, 76 S. E. 1099.

And plaintiff liable if complaint dismissed.

—Where a complaint is dismissed, the

plaintiff is liable for the costs, under this

section, of all the references in the action.

Huffman v. Stork, 25 S. C. 267.

But defendant not liable until and be-

cause case lost.—LTnder this section the

defendant is in no sense liable for these

costs until and because he has lost his

case. People's Bank v. Aetna Ins. Co.,

76 F. 548.

Costs taxed as matter of course, only

against parties to record.—The provisions

of this section that costs shall be allowed
"accordingly as the action may terminate,

and shall be inserted in the judgment
against the losing party," indicate that costs

are to be taxed, as a matter of course, only

against those who are parties on the rec-

ord, and therefore may be reached by a

judgment entered thereon. State v. Mar-
shall, 28 S. C. 559, 6 S. E. 564.

In Thompson v. Thompson, 6 S. C. 279,

the court declined to consider whether,
since the Code, costs under former laws

could be taxed.

But costs accruing before party brought
in not taxable.—This section does not al-

low a person brought in as a party after

the commencement of an action to be

charged with costs which had previously

accrued. Williams v. Washington, 43 S. C.

355, 21 S. E. 259.

Nor are costs arising after party dismissed

from case taxable to him.—Under this sec-

tion where an action is commenced against

a board of aldermen, in which there is in-

volved but one issue, which is finally de-

termined in the plaintiff's favor, and after-

wards this board is succeeded in office by
a new board, when, by amendment, other

parties are brought in and other issues are

raised and litigated, the original defendants

are properly chargeable with the costs in-
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curred in the determination of the first is-

sue only. Scott v. Alexander, 23 S. C. 120.

And plaintiff not required to pay costs be-

tween rival defendants.—A plaintiff should
not be required to pay the costs, under
this section, of an action attributable en-

tirely to litigation between rival defend-
ants. McCrady v. Jones, 36 S. C. 136, 15

S. E. 430.

But where one of co-defendants "pre-
vails" against the other on appeal, he is

entitled to Supreme Court costs.—Where
a bank and a surety company were both
defendants in the original action to settle

the affairs of an insolvent corporation
wherein it was held that the surety com-
pany was not liable to the bank upon an
indemnity bond, and on appeal by the
bank from this holding the surety com-
pany was held liable to the bank less a
certain sum for set-off, the bank was with-
in the meaning of the phrase "prevailing

party" as used in this section and entitled to

costs. Murray v. Aiken Mining & Porcelain
Mfg. Co., 39 S. C. 457, 18 S. E. 5.

An insurance company appealed from an
adverse judgment on an automobile col-

lision policy, which judgment held that

such policy was not cancelled prior to the
accident. In rendering its opinion, the Su-
preme Court decided that the insurer was
entitled to two deductions of fifty dollars

each under the policy's terms and that the
policy was in force at the time of the col-

lision. And in view of these facts, the de-
fendant insurance company was held to be
the "losing party" under the terms of this

section. Dill v. Lumbermens Mutual Ins.

Co., 215 S. C. 216, 54 S. E. (2d) 787 (1949).

Public functionaries and private trustees

may be required personally to pay costs.

—Where public functionaries, who are ex-

ercising special public trusts or functions,

or trustees of private individuals, by their

malfeasance or other misconduct render a

suit against them necessary, they may be
required personally to pay costs. Scott v.

Alexander, 23 S. C. 120.

Interest does not run on costs under this

section.—This section is not affected by
§ 8-2, providing that, "by all money de-

crees and judgments of courts enrolled or
entered . . . the legal interest shall be
at seven per centum per annum so as to

allow interest to run on costs in civil

actions." People's Bank v. Aetna Ins. Co.,

76 F. 548.

Assignment of interest in judgment does
not defeat party's right to offset costs of

former appeal against judgment.—That
plaintiff assigned to attorney as compensa-
tion interest in judgment did not defeat de-

fendant's right to offset costs of former
appeal against judgment. Black v. B. B.

Kirkland Seed Co., 163 S. C. 222, 161

S. E. 489.

Defendant, obtaining reversal on former
appeal, was entitled to have Supreme Court
costs offset against judgment of plaintiff

for amount of verdict and costs paid by
plaintiff, legally taxable against defendant.

Black v. B. B. Kirkland Seed Co., 163 S. C.

222, 161 S. E. 489.

III. ALLOWANCE OF COSTS IN
EQUITY CASES.

In absence of order to the contrary, same
rule exists in chancery as at law.—Lock-
wood v. Lockwood, 73 S. C. 18, 52 S. E.

735; Cooke v. Poole, 26 S. C. 321, 2 S. E.

609.

So in absence of such order, costs must
be taxed in favor of prevailing party.—At-

torneys having lost in a contest with plain-

tiff in partition respecting their fees, costs

incurred solely in that contest should have
been taxed against them, under this sec-

tion, in the absence of a contrary direction

by the circuit court, based on equitable

grounds. Cauthen v. Cauthen, 81 S. C.

313, 62 S. E. 319.

And this is the rule with respect to Su-
preme Court costs and disbursements.

—

With respect to Supreme Court costs and
disbursements, it has been settled by a num-
ber of decisions that even in equity cases

costs and disbursements in the Supreme
Court are taxed in favor of the prevailing

party against the losing party on said ap-

peal, and that the circuit judge or chan-

cellor has no power or discretion to make
a contrary direction. Ex parte Miller, 192

S. C. 164, 5 S. E. (2d) 865: Cauthen v.

Cauthen, 81 S. C. 313, 62 S. E. 319.

Payment of costs in chancery within

discretion of the court.—Brown v. Brown,
44 S. C. 378, 22 S. E. 412; Younger v.

Massey, 41 S. C. 50, 19 S. E. 125; Geddes .

v. Hutchinson, 40 S. C. 402, 19 S. E. 9;

Dial v. Tappan, 20 S. C. 167; Cooke v.

Pennington, 15 S. C. 185; Nimmons v.

Stewart, 13 S. C. 445; Alexander v. Mer-
oney, 30 S. C. 335, 9 S. E. 266; Bean v.

Bean, 28 S. C. 607, 5 S. E. 827: McAfee
v. McAfee, 28 S. C. 218, 5 S. E. 593; Gary
v. Barnwell, 24 S. C. 595; Johnson v. Pelot,

24 S. C. 255; Covar v. Sallat, 22 S. C. 265;

Hand v. Savannah C. R. Co., 21 S. C. 162;

Lake v. Shumate. 20 S. C. 23; Pearson v.

Carlton, 18 S. C. 47; Jacobs v. Bush, 17 S. C.

594; Childs v. Frazce. 15 S. C. 612: Win-
smith v. Winsmith, 15 S. C. 611; Mars v.

Conner, 9 S. C. 70.
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Some doubt was intimated in the early

case of Scott v. Alexander, 23 S. C. 120,

as to the discretionary power of a judge
in chancery to enter an order for costs

where the cause had not proceeded to a

final judgment on the merits; but all doubt
on this question has been removed as to

a cause in which such final judgment has
been reached. Cooke v. Poole, 26 S. C.

321, 2 S. E. 609.

Under this section, in action for spe-

cific performance of an agreement to pur-

chase a city lot, the circuit judge may,
in his discretion, decree that each party

pay his own costs. Webb v. Chisolm, 24

S. C. 487.

Under this section one commencing a

suit in equity, which he is not entitled to

maintain, and which is afterwards dismissed,

may properly be required to pay the costs.

McCrady v. Jones, 36 S. C. 136, 15 S. E.

430.

Under this section a pretended purchaser

who resists action for foreclosure is liable

for costs on his title being adjudged bad.

Dendy v. VVaite, 36 S. C. 569, 15 S. E. 712.

Where, in an action in equity by persons
unable to contract, or by one of a class

for the benefit of all, the decision is un-

favorable, the costs and disbursements may
be apportioned and paid out of the fund

in court. Cauthen v, Cauthen, 81 S. C.

313, 62 S. E. 319; Roberts v. Johns, 24 S. C.

580; Nimmons v. Stewart, 13 S. C. 445;

Baxter v. Baxter, 23 S. C. 114.

And judge's tacit allowance of clerk to

tax costs against losing party not review-

able by subsequent circuit judge.—Upon the

rendition of a decree in chancery, in favor

of one or the other party, it is within the

discretion of the judge rendering the de-

cree, under this section, either to direct, by
an order, who shall pay the costs, or tacitly

allow them to be taxed by the clerk in

favor of the prevailing party; and his ac-

tion in that respect is not reviewable by any
subsequent circuit judge. Cooke v. Poole,

26 S. C. 321, 2 S. E. 609.

And Supreme Court will not interfere

with discretion in decree fixing costs un-

less clearly abused.—Under the provisions

of this section, the Supreme Court will not

interfere with a decree fixing costs in an

equity decree, except in a clear case of

abuse of discretion or the violation of some
rule of law. Matheson v. Rogers, 84 S. C.

458, 65 S. E. 1054, 67 S. E. 476; Cauthen
v. Cauthen, 81 S. C. 313, 62 S. E. 319; Den-
dy v. Waite, 36 S. C. 569, 15 S. E. 712;

Scott v. Scott, 29 S. C. 414, 7 S. E. 811;

Young v. Edwards, 33 S. C. 404, 11 S. E.

1066; Bredenberg v. Landrum, 32 S. C.

215, 10 S. E. 956; Anderson v. Butler, 31

S. C. 183, 9 S. E. 797; Miller v. Stark, 29
S. C. 325, 7 S. E. 501: Booker v. Wingo,
29 S. C. 116. 7 S. E. 49; Hunter v. Mills,

29 S. C. 12, 6 S. E. 907; Finch v. Finch,
28 S. C. 164, 5 S. E. 348; Graveley v. Grave-
ley, 25 S. C. 1.

In a cause of equity, liability for the

costs of the circuit court is generally con-
trolled by the decision of the circuit judge.

The exercise of the court's discretion in

such matters will not be interfered with,

except for a clear abuse of discretion, or
for violation of some principle of law. The
ordinary rule that costs must be taxed in

favor of the prevailing party against the
losing party is not necessarily binding on
the chancellor, and is only effective in equity

cases when not otherwise ordered by the

court. Ex parte Miller, 192 S. C. 164, 5

S. E. (2d) 865; Cauthen v. Cauthen, 81

S. C. 313, 62 S. E. 319.

Where the circuit judge in an equity case

exercises his discretion as to costs by omit-
ting to make any order therefor, the Su-
preme Court will not direct the judge to

make such an order. Harbin v. Parker,
19 S. C. 598; Walker v. Walker, 17 S. C.

329; Johnson v. Pelot, 24 S. C. 255.

In a suit for partition, and to establish

a claim against the common estate, on
judgment for plaintiff, the chancellor did

not abuse his discretion in taxing the costs

against the estate, under this section, rather

than against defendants' interest therein.

Cauthen v. Cauthen, 81 S. C. 313, 62 S. F.

319.

But may question judgment where it is

alleged costs taxed against party not legal-

ly liable therefor.—No interpretation of

equity's discretionary powers to tax costs

under this section will preclude the Su-
preme Court from hearing an appeal from
the decision of a judge who only heard the

question of costs, where it is alleged that

he awarded costs against parties not in

law liable therefor. Scott v. Alexander, 23

S. C. 120.

Where a decree, which was not appealed
from, adjudges that defendant B. recover

his costs, under this section, against de-

fendant W. alone, and leaves open for fu-

ture adjustment the costs between the oth-

er parties, it is error to subsequently charge

another defendant with "all" the costs in

the case. Williams v. Washington, 43 S.

C. 355, 21 S. E. 259.

Costs, under this section, of readvertis-

ing a sale in partition were improperly

taxed against plaintiff because he failed

to pay in his whole bid in cash, he being

justified in claiming a credit for the amount
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of his distributive share in the proceeds of

the sale, and the balance due him on his

judgment. Cauthen v. Cauthen, 81 S. C.

313, 62 S. E. 319.

And such discretion does not include tax-

ing of costs where principal matter in con-
troversy still unsettled.—Under the pro-

vision of this section that costs in equity

are within the discretion of the court as

a part of the relief granted, in a suit by
an endorser of a note to restrain the holder

from selling his property under attach-

ment process on the ground that the hold-

er had attached property of the maker suf-

ficient to pay the debt, and had negligently

discharged part of it, where an order is

granted restraining the sale, and the cause

is referred to a referee to ascertain the

value of the property so released, the com-
plainant is not entitled to costs. The prin-

cipal matter in controversy having been
referred back, the question of costs is pre-

mature. Twiggs v. Augusta Sav. Bank,
26 S. C. 612, 2 S. E. 398.

Costs in Supreme Court taxed against

losing party both at law and in equity.

—

Even in equity cases, under this section,

costs and disbursements in the Supreme
Court are taxed against the losing party on
appeal, irrespective of the result below, and
the circuit judge or chancellor has no pow-
er or discretion to make a contrary direc-

tion. Cauthen v. Cauthen, 81 S. C. 313, 62

S. E. 319; Sullivan v. Latimer, 43 S. C.

262, 21 S. E. 3; Cleveland v. Cohrs, 13 S. C.

397.

IV. PLEADING AND PRACTICE.

Costs form part of the judgment and
must be inserted therein.—Costs form a

part of the judgment under this section, as

much so as the interest which may accrue

"from the time of the verdict or report,

until judgment be finally entered," as pro-

vided in §§ 10-1605, 10-1606, and 10-1613,

and, like such interest, must be inserted in

the judgment. And there is dictum in the

case cited below to the effect that if costs

are illegally inserted in, or omitted from,

the judgment, to that extent the judgment
is erroneous and illegal, and may be cor-

rected by the Supreme Court. Stegall v.

Bolt, 11 S. C. 522. But this dictum ap-

pears to be against the weight of author-

ity. Harbin v. Parker, 19 S. C. 598; Walk-
er v. Walker, 17 S. C. 329.

And judgment for costs cannot be en-

forced until final judgment in the action.

—

A party in a case does have the right to

tax his costs on appeals in which he pre-

vails, but he cannot enforce judgment there-

for until final judgment in the action.

Heath v. Darlington, 176 S. C. 252, 180

S. E. 52.

Usual method of taxing costs is by motion
before clerk of court.—Under this section

the usual method of taxing costs and dis-

bursements is by motion before the clerk

of the court, and if any one is not satis-

fied with the action of the clerk, the rem-
edy is appeal or motion to correct, before the

circuit court, from which an appeal may be
taken to the Supreme Court. Lockwood v.

Lockwood, 73 S. C. 18, 52 S. E. 735.

But taxation by clerk must be first re-

viewed in lower court on motion to cor-

rect.—Under this section alleged errors in

the taxation of costs by the clerk are not

reviewable by an appellate court until

passed upon and decided in the court below,

by a motion to correct such errors. Cooke
v. Poole, 26 S. C. 321, 2 S. E. 609; Daunt-
less Mfg. Co. v. Davis, 24 S. C. 536; Arm-
strong v. Friesleben, 28 S. C. 605, 5 S.

E. 479; Hecht v. Friesleben, 28 S. C. 181,

5 S. E. 475; Dilling, Baker & Co. v. Fos-
ter, 21 S. C. 334; Bradley v. Rodelsperger,

6 S. C. 290.

However, there may be direct appeal from
erroneous order of court below.—Where it

is desired to review a taxation of costs by
the clerk under this section, the proper prac-

tice is by motion, in the court below, to

correct such taxation, and the appeal should

be from the decision on such motion; but

where the clerk has undertaken to carry

out an erroneous order of a circuit judge

in reference to the taxation of costs, such

erroneous order may be appealed from, and

the taxation thereby corrected. Dilling,

Baker & Co. v. Foster, 21 S. C. 334.

Supreme Court may only affirm or re-

verse decision as to costs at law.—The gen-

eral rule in cases at law, where the Su-

preme Court is reviewing the decision of

the circuit court, is that such court can

only affirm or reverse, as to costs, and has

no power to modify the decision. Salley v.

Seaboard Air Line Ry., 79 S. C. 388, 60

S. E. 938; Hosford v. Wynn, 22 S. C. 309.

As right to tax costs not within original

jurisdiction of Supreme Court.—The right

to tax costs under this section or the man-
ner of adjusting them is a matter not with-

in the original jurisdiction of the Supreme
Court, and cannot be there adjudged ex-

cept on appeal from rulings in the court

below. Huff v. Watkins, 20 S. C. 477.

So abatement of $5 on appeal leaves

respondent prevailing party.—Where, on

appeal in a law action from a judgment

of $42, the amount was reduced $5, the

judgment was affirmed, entitling the re-

spondent, as the "prevailing" party, under
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this section, to recover Supreme Court
costs. Salley v. Seaboard Air Line Ry., 79

S. C. 388, 60 S. E. 938.

Where, on appeal, it was held that con-

tested land belonged to the plaintiff, and
that one of the two mortgages held by
the defendant should be delivered up for

cancellation, but that the defendant should

have a lien on the land for the amount of

the other mortgage, payment of which he
had refused, it was not error under this

section to tax all the costs of the appeal

against the defendant. Williams v. Wash-
ington, 43 S. C. 355, 21 S. E. 259.

But if appellant succeeds in modifying
decree in equity, Supreme Court may al-

low him costs as prevailing party, under
this section. Sullivan v. Latimer, 43 S. C.

262, 21 S. E. 3; Salley v. Seaboard Air
Line Ry., 79 S. C. 388, 60 S. E. 938.

And where judgment reversed on merits,

costs also reversed.—In equity where an
appeal is had upon the merits, as well as

upon the question of costs, and the ap-

peal below is reversed upon some point

affecting the merits, the order for costs

will likewise be reversed. Scott v. Alex-
ander, 23 S. C. 120.

Where, on appeal from a circuit decree

overruling a demurrer, with costs allowed
under this section, to be paid out of cer-

tain proceeds of sale, the decree is re-

versed and the complaint dismissed, the

direction for the payment of costs falls

with the decree, although not mentioned
in the exceptions or in the opinion of the

court. Bratton v. Massey, 18 S. C. 555.

§ 10-1602. Costs only to successful party.

No costs shall be allowed to any party unless he succeed, in whole or in

part, in his claim or defense, unless otherwise directed by the judge hearing the

cause.

1942 Code § 757; 1932 Code § 757; Civ. C. '22 § 5723; Civ. C. '12 § 4206; Civ. C. '02

§ 3097; R. S. 2548; 1897 (22) 429.

§ 10-1603. Costs when action improperly defended.

If a defendant on whom a notice has been served under the provisions of

§ 10-634 unreasonably defend the action he shall pay costs to the plaintiff.

1942 Code § 431; 1932 Code § 431; Civ. P. '22 § 387; Civ. P. '12 § 181; Civ. P. '02

§ 152; 1870 (14) 154.

§ 10-1604. Remission of court costs to paupers, Greenville and Laurens Coun-
ties.

Whenever it shall appear to the satisfaction of the clerk of court or the pre-

siding judge of the circuit or any inferior court in Greenville County or in

Laurens County, by the affidavit of the moving party, that such party is a

pauper and is unable to pay the court costs in any action, such moving party

shall be entitled to obtain from such judge or clerk an order awarding to him
a remission of court costs in such case. The above provision shall apply in

actions wherein nonsuits are granted.

1942 Code § 4930; 1932 Code § 4930; Civ. C. '22 § 5734; Civ. C. '12 § 4215; Civ. C. '02

§ 3105; 1892 (21) 274; 1898 (22) 890, 891; 1900 (23) 303; 1901 (23) 819; 1907 (25) 544;
1925 (34) 110; 1927 (35) 166; 1932 (.37) 1533; 1938 (40) 1706.

§ 10-1605. Interest on verdict or report.

When the judgment is for the recovery of money, interest from the time of

the verdict or report until judgment be finally entered shall be computed by
the clerk and added to the costs of the party entitled thereto.

1942 Code § 761; 1932 Code § 761; Civ. P. '22 § 626; Civ. P. '12 § 364; Civ. P. '02

§ 325; 1870 (14) § 336.
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§ 10-1606. Clerk to insert costs in judgment.

The clerk shall insert in the entry of judgment, on the application of the

prevailing party upon five days' notice to the other except when the attorneys

reside in the same city, village or town and then upon two days notice, the

sum of the allowances for costs and disbursements as provided by law and the

necessary disbursements, including the fees of officers allowed by law, the

fees of witnesses, the reasonable compensation of commissioners in taking dep-

ositions, the fees of referees and the expense of printing the papers for any

hearing when required by a rule of the court. The disbursements shall be stat-

ed in detail and verified by affidavit. A copy of the items of the costs and dis-

bursements shall be served with a notice of adjustment.

1942 Code § 762; 1932 Code § 762; Civ. P. '22 § 627; Civ. P. '12 § 365; Civ. P. '02

§ 326: 1870 (14) § 337.

I. General Consideration.

II. Allowance of Costs under Section.

III. Disallowance of Costs under Section.

I. GENERAL CONSIDERATION.
Purpose of notice required by section is

for adjustment of costs.—One of the pur-
poses of the notice required by this sec-

tion would seem to be for the "adjustment"
of the costs. Since the costs should not
be taxed until after the final determina-
tion of the case, and only after giving the

required notice, it would seem that judg-
ment should not be entered until all the
costs are taxed and properly adjusted.

Otherwise, it could not be a final determi-
nation of the rights of the parties. Black
v. B. B. Kirkland Seed Co., 163 S. C. 222,

161 S. E. 489

Disbursements, but not costs, must be
verified by affidavit.—This section also

makes a distinction between "costs" and
"disbursements" in the adjustment of the

same before the clerk, disbursements be-

ing required to be verified by affidavit, while
costs need not be so verified. Durham Fer-
tilizer Co. v. Glenn, 48 S. C. 494, 26 S. E.
796.

Disbursements must be verified by affi-

davit. Mitchell v. Barrs, 64 S. C. 197, 41

S. E. 962; Cureton v. Westfield, 24 S. C.

457.

But costs of clerk and sheriff not paid by
attorney, taxable without verification.—

Costs of clerk and sheriff, when not paid

by the attorneys, are not strictly speak-
ing disbursements, and if charged as due to

the several officers, they need not be ver-

ified by affidavit nor certified to by the

officers claiming. Cureton v. Westfield,

24 S. C. 457.

As are costs of witnesses.—When dis-

bursements are not verified by affidavit, in

accordance with the provision of this sec-

tion, the costs will be regarded as taxed
in favor of the witnesses, in which case

the witnesses have the right to execute a

valid receipt for their costs. Mitchell v.

Barrs, 64 S. C. 197, 41 S. E. 962.

And costs for witnesses may be paid di-

rectly to witnesses.—Mitchell v. Barrs, 64

S. C. 197, 41 S. E. 962.

Proper for judge to direct in decree that

clerk enter costs as matter of course.

—

Though the costs are to be inserted in

the judgment as a matter of course, it is

not error to direct in the decree that the

clerk shall so enter them. Johnson v. Mas-
ters, 49 S. C. 525, 27 S. E. 474.

And clerk may give required notice.—The
notice of taxation required by this section

may be given by the clerk as well as by
the attorneys. Cureton v. Westfield, 24

S. C. 457.

To order master to estimate costs does
not conflict with clerk's duties under sec-

tion.—There is nothing inconsistent with

the duty of the clerk under this section to

insert costs and disbursements, that the

circuit judge in an equity case should, pre-

paratory to an insertion into the judgment
of the costs in such a case, order the mas-
ter of the court to estimate the costs and
disbursements. Dial v. Tappan, 20 S. C.

167.

Cited in Campbell v. Sanders, 42 S. C.

522, 20 S. E. 415; Loeb v. Mann, 39 S. C.

465, 18 S. E. 1; Stegall v Bolt, 11 S. C.

522; Huffman v. Stork, 25 S. C. 267.

II. ALLOWANCE OF COSTS
UNDER SECTION.

Defendant proving his contention entitled

to have clerk tax his costs under this sec-

tion.— In equity and under this section, a

defendant, in a proceeding to foreclose an

agricultural lien, who claims one-half of

the crops free from the lien and makes out
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his case and shows that he was without
fault in bringing about the litigation, is

entitled to his costs. Eaird v. Weather-
ford. 100 S. C. 490, 85 S. E. 59.

And under this section a 46 page state-

ment of points and authorities was prop-
erly allowed, where there was no specifica-

tion of any surplus statements. McElwee
v. Kennedy, 59 S. C. 335, 37 S. E. 920.

Reimbursement for substituted typewrit-

ten copies of the case.—A party who, on
account of his poverty, is allowed under

§ 7-426 to substitute manuscript or type-

written, instead of printed, copies of the

case and points and authorities, is entitled

to his expenses incurred in having such sub-
stitutes prepared. Finley v. Cudd, 45 S. C.

87, 22 S. E. 753.

The trial judge, being unable to sepa-

rate the costs as provided for in this sec-

tion, incurred under the original issues,

from those incurred under issues of the

amended complaint, was held not to err in

allowing them as if under the original is-

sue. Scott v. Alexander, 27 S. C. 15, 2 S.

E. 706.

Costs for printing brief may be imposed,
even though costs therefor previously im-
posed by clerk of United States Supreme
Court.—Additional taxation of costs for

printing of brief and transcript of record

of respondent, who had judgment sustained,

could be imposed under this section, even
though costs had already been imposed by
the clerk of the United States Supreme
Court. Ford v. Atlantic Coast Line R. Co.,

170 S. C. 93, 169 S. E. 834.

And points and authorities in Supreme
Court are taxable as disbursements.—Elder

& Co. v. C. C. & A. R. Co., 15 S. C. 610.

III. DISALLOWANCE OF COSTS
UNDER SECTION.

"Rule" does not include order pro hac
vice for printing of papers so as to allow

same as disbursement.—This section allows
"the expense of printing the papers for any
hearing, when required by a rule of the

court," to be taxed as disbursements; but
an order of the court that the report of a
certain referee be printed is merely an order
pro hac vice and not a "rule within the
meaning of the section," and therefore does
not bring the expense within the provision.

Scott v. Alexander, 27 S. C. 15, 2 S. E. 706.

And this is true as to the expense of

printing the briefs, and of employing a
stenographer, and therefore such expense
will be disallowed. Scott v. Alexander, 27
S. C. 15, 2 S. E. 706.

And expenses of printing papers in the
circuit court can not be taxed by the clerk

under this section. And neither will ex-

penses of notices to creditors under new
issues framed after amendment of com-
plaint be allowed. Scott v. Alexander, 27
S. C. 15, 2 S. E. 706.

Clerk's adjustment not a reference and
not so to be taxed.—The adjustment of

costs by the clerk in accordance with the

terms of this section is not a reference, and
it mav not be taxed as such in the costs.

Cureton v. Westfield, 24 S. C. 457.

Costs for transcript of testimony before

board of referees in eminent domain pro-

ceedings not sanctioned.—This section does
not, of itself, sanction as an item of costs

or disbursement the expense of a transcript

of testimony before the board of referees

under the State Authorities Eminent Do-
main Act. Couth Carolina Pub. Ser. Au-
thority v. Spearwant Liquidating Co., 201

S. C. 207, 22 S. F. (2d) 252.

Defendant's right to offset for costs of

former appeal could not extend to costs and
witnesses' fees unless plaintiff had paid

them. Black v. Kirkland Seed Co., 163 S.

C. 222, 161 S. E. 489.

§ 10-1607. Total costs when tort judgment not in excess of one hundred dollars.

Whenever in an action for assault, battery, false imprisonment, libel, slan-

der, malicious prosecution, criminal conversation or seduction or in an}' other

action for damages for a tort the amount recovered shall be less than one hun-

dred dollars the total amount of costs and disbursements shall not exceed the

amount so recovered in the action.

1942 Code § 756; 1932 Code § 756; Civ. C. '22 § 5721 ; Civ. P. '22 § 623; Civ. C. '12 § 4204;
Civ. P. '12 §361; Civ. C. '02 §3096; Civ. P. '02 §323; G. S. 2425; R. S. 2547; 1870 (14)
335; 1883 (18) 449; 1892 (21) 30.

Words, "or in any other action for dam- fregit is not within the purview of the
ages for torts," apply to personal torts only. proviso of this section, as there is nothing
—An action of trespass quare clausum in the general expression "any other action
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for damages for torts" which compels an
extension of meaning to cover classes of

torts unlike those personal torts enumerated.
Vassey v. Spake, 83 S. C. 566, 65 S. E. 825.

§ 10-1608. Costs in certain small partition and foreclosure cases.

The costs allowed by law in all cases of partition in which the property

sought to be partitioned does not exceed one thousand dollars in value and

in actions for foreclosure of a mortgage when the amount claimed does not ex-

ceed five hundred dollars shall be one-half of the costs allowed in cases when
the value exceeds those sums and this provision shall apply to all costs in the

cause.

1942 Code § 757; 1932 Code § 757; Civ. C. '22 § 5723; Civ. C. '12 § 4206; Civ. C. '02

§ 3097; R. S. 2548; 1897 (22) 429.

"All costs" includes commission to mas-
ter for making sale.—The term "all costs,"

used in this section, providing that in cer-

tain cases the costs shall be one-half of the

usual costs and declaring that this provision

shall apply to "all costs" in the cause, in-

cludes fees allowed to officers, including the

commission allowed to the master, by § 27-

201, for making the sale. Bryan v. Ream, 59

S. C. 340, 37 S. E. 921.

Where no necessity for partition or fore-

closure, costs not taxable under this section.

—Costs are not taxable under the provision

of this section as to half costs, where the

pleadings show there was no necessity for

an action for partition or an action for the

foreclosure of a mortgage, it appearing that

there was no objection to a division of the

land and no obstacle in the way of making
a partition by the act of the parties. Wil-
liams v. Washington, 43 S. C. 355, 21 S. E.

259.

And where foreclosure sought under void
mortgage, action is not one contemplated
by this section.—Where a mortgagor sues to

determine his title to the mortgaged land

after a void sale under the mortgage, offer-

ing to pay the mortgage, and a defendant
claims under a mortgage made by the pur-

chasers at such void sale, and asks fore-

closure thereof, the action is not one to fore-

close a mortgage, in which, under this

section, only half costs can be allowed.

Williams v. Washington, 43 S. C. 355, 21

S. E. 259.

§ 10-1609. Costs and expenses in settlement of small estates.

All the items of cost and expenses allowed by law in the administration and

settlement of estates in which the amount of such estate is less than one hun-

dred dollars shall be one-half the amount otherwise provided by law.

1942 Code § 757; 1932 Code § 757; Civ. C. '22 § 5723; Civ. C. '12 § 4206; Civ. C. '02

§ 3097; R. S. 2548; 1897 (22) 429.

§ 10-1610. Costs on postponement of trial.

When an application shall be made to a court or referee to postpone a trial

the payment to the adverse party of a sum not exceeding ten dollars, besides the

fees of witnesses, may be imposed as the condition of granting the postpone-

ment.

1942 Code § 763; 1932 Code § 763; Civ. P. '22 § 628; Civ. P. '12 § 366; Civ. P. '02

§ 327; 1870 (14) § 340.

Terms for continuances not designated in

section are in excess of authority given by
section.—This section, in designating the

terms on which continuances may be or-

dered, by fair implication excludes author-

ity to impose others; and if others are

named as conditions upon which the order

is entered, these are in excess of authority,

and may be challenged as any other like

rulings. Kirk v. Clark, 210 S. C. 359, 42 S.

E. (2d) 587.

Under this section and § 27-603, a court

in granting a continuance cannot impose
more than ten dollars as payment, in

addition to $1.00 for every day's attendance

for each witness, and five cents per mile
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for coming to court and returning by the

shortest practical route. Kirk v. Clark,

210 S. C. 359, 42 S. E. (2d) 587.

This section does not include or authorize

expenses of traveling, such as lodging and
meals. Kirk v. Clark, 210 S. C. 359, 42 S.

E. (2d) 587.

§10-1611. Costs on motion.

Costs may be allowed on a motion,

not exceeding ten dollars, and may be

of the action.

1942 Code § 764; 1932 Code § 764; Civ.

§ 328; 1870 (14) § 341.

Costs for "motion" cannot be taxed with-

out court order.—The costs provided for

in this section are discretionary with the

court and cannot be taxed by the clerk with-

out an order allowing them. Dauntless
Mfg. Co. v. Davis, 24 S. C. 536.

And section does not apply to appeal to

circuit judge from decision of clerk.—This

But the fact that a witness comes from
outside the State does not prevent taxation

of mileage for his travel within the State,

which milage is to be taxed from the State

line to the place of trial and return to the

State line on the most direct route. Kirk
v. Clark, 210 S. C. 359, 42 S. E. (2d) 587.

in the discretion of the court or judge,

absolute or directed to abide the event

P. '22 § 629; Civ. P. '12 § 367; Civ. P. '02

section, which provides that "costs may be

allowed on a motion, in the discretion of

the court or judge, not exceeding ten dol-

lars," applies only to motions, and not to

an appeal to the circuit judge from the de-

cision of the clerk, in which latter case no
such allowance should be made. State v.

Marshall, 28 S. C. 559, 6 S. E. 564.

§ 10-1612. Costs on review of decision of inferior court in special proceeding.

When the decision of a court of inferior jurisdiction in a special proceeding,

including appeals from probate courts, shall be brought before the circuit court

for review such proceeding shall, for all purposes of costs, be deemed an

action at issue on a question of law from the time the same shall be brought

into court and costs thereon shall be awarded and collected as provided by

law.

1942 Code § 767; 1932 Code § 767; Civ.

§ 331; 1870 (14) § 344.

Commission for refunding of taxes not
"court of inferior jurisdiction."—The com-
missioner provided by an act providing for

the distribution of direct taxes collected by
the United States during the war and re-

turned to the State in trust, before whom
direct tax claims are to be proved, is not

P. '22 § 632; Civ. P. '12 § 370; Civ. P. '02

a "court of inferior jurisdiction," within the

meaning of this section, providing for costs

when the jurisdiction of such court in a

special proceeding shall be brought before

the court for review. Campbell v. Sanders,

42 S. C. 522, 20 S. E. 415.

§ 10-1613. Adjustment of costs in interlocutory and special proceedings.

Whenever it shall be necessary to adjust costs in any interlocutory proceed-

ing in an action or in any special proceedings, they shall be adjusted by the

judge before whom the proceeding may be heard or the court before which

the same may be decided or pending or in such other manner as the judge

or court may direct.

1942 Code § 762; 1932 Code § 762; Civ. P. '22 § 627; Civ. P. '12 § 365; Civ. P. '02

§ 326; 1870 (14) § 337.

§10-1614. Costs for mileage.

No constructive mileage shall be allowed but in all cases costs for mileage

shall only be taxed for the number of miles actually traveled.

1942 Code § 757; 1932 Code § 757; Civ. C. "22 § 5723; Civ. C. '12 § 4206; Civ. C. '02

§ 3097; R. S. 2548; 1897 (22) 429.

889



§ 10-1615 Code of Laws of South Carolina § 10-1617

§10-1615. Costs for references.

Costs for references shall only be taxed for the number of days which the

master shall certify to have been unavoidably necessary and no costs shall be

taxed for references in which no testimony has been taken or argument had.

1942 Code § 757; 1932 Code § 757; Civ. C. '22 § 5723; Civ. C. '12 § 4206; Civ. C. '02

§ 3097; R. S. 2548; 1897 (22) 429.

§ 10-1616. Costs to master, etc., for reference.

The master, special master or referee shall be entitled to three dollars for

each reference, and the work of one day shall constitute a reference, without

regard to the number of claims presented and passed upon.

1942 Code § 757; 1932 Code § 757; Civ. C. '22 § 5723; Civ. C. '12 § 4206; Civ. C. '02

§ 3097; R. S. 2548: 1897 (22) 429.

§ 10-1617. Attorneys' costs on appeal to Supreme Court, etc.

When an appeal is taken to the Supreme Court of this State the following

costs shall be allowed in all classes of cases, legal or equitable: (1) for the

plaintiff's or defendant's attorneys for making and serving a case or a case con-

taining exceptions, ten dollars; (2) for procuring an order of injunction, five

dollars ; and (3) on argument in the Supreme Court, twenty-five dollars.

1942 Code §758; 1932 Code §758; Civ. C. '22 §5724; Civ. C. '12 §4207; Civ. C. '02

§ 3098; 1901 (23) 620.

"Cases" includes any appeal allowed by
law.—The word "cases," in the phrase "in

all classes of cases," in this section is used
in a sense sufficiently broad to include any
instance where an appeal is allowed by law,

and contemplates within its meaning "spe-
cial proceedings" as contradistinguished

from "actions." Sease v. Dobson, 36 S. C.

554. 15 S. E. 703, 704.

Thus, costs for argument in Supreme
Court allowed on appeal thereto from order
of justice of the court.—This section, pro-
viding that on appeal to the Supreme Court
costs on argument of $25 shall be allowed,

authorizes such allowance of costs, where
a proceeding has been brought before a

justice of the court for a restraining order,

and an appeal is taken therefrom. Western
Union Tel. Co. v. Winnsboro, 72 S. C. 42,

51 S. E. 528.

And costs on appeal in proceedings for

prohibition are allowable under this section,

which expressly provides that costs "shall

be allowed in all classes of cases, legal or

equitable, ... on appeal to the Su-
preme Court." State v. Town Council of

Beauford, 47 S. C. 225, 25 S. E. 38.

This section allows costs provided for an
appeal to prevailing party, without regard

to the necessary termination of the action.

Huff v. Watkins, 25 S. C. 243.

Where on two appeals to the Supreme
Court the plaintiff was successful in revers-

ing judgments of the circuit court, and after

this the defendant died and the action was
abated, the plaintiff was entitled to the costs

of the two appeals in which he had pre-

vailed, notwithstanding there had been no
final determination of the action. Huff v.

Watkins, 25 S. C. 243.

And where three cases tried together,

each prevailing party entitled to costs.

—

Where, for the sake of convenience, three

cases are tried together in the Supreme
Court, but they are not, and are of such a

nature that they can not be, consolidated,

the prevailing party in each case is entitled

to his costs under this section. Baker v.

Irvine, 64 S. C. 430, 42 S. E. 194.

And costs in Supreme Court taxed against

losing party both at law and in equity.

—

Sullivan v. Latimer, 43 S. C. 262. 21 S. E.

3; Cleveland v. Cohrs, 13 S. C. 397.

For additional related cases, see Kctchin

v. Rion, 72 S. C. 153, 51 S. E. 557. As to

attorneys' fees, Cauthen v. Cauthen, 76 S.

C. 226, 56 S. E. 978; Butler v. Butler, 73

S. C. 402, 53 S. E. 646; Park v. Laurens, 68

S. C. 212, 46 S. E. 1012; Boyd v. Lee, 36

S. C. 19, IS S. E. 332.

Quoted in Black v. Kirkland Seed Co.,

163 S. C. 222, 161 S. E. 489.
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§ 10-1618. Uncontested claims ; proving claims.

No costs shall be allowed for proving- uncontested claims ; and in proving

other claims by attorneys not of record, no costs shall be allowed except for

the days in which the master or referee is occupied in taking proof for or

against such claim.

1942 Code § 757; 1932 Code § 757; Civ. C. '22 § 5723; Civ. C. '12 § 4206; Civ. C. '02

§ 3097; R. S. 2548; 1897 (22) 429.

§ 10-1619. Costs against infant plaintiff.

When costs and disbursements are adjudged against an infant plaintiff the

guardian by whom he appeared in the action shall be responsible therefor,

and payment thereof may be enforced by attachment.

1942 Code § 765; 1932 Code § 765; Civ. P. '22 § 630; Civ. P. '12 § 368; Civ. P. '02

§ 329; 1870 (14) § 342.

§ 10-1620. Costs against certain fiduciaries.

In an action prosecuted or defended by an executor, administrator, trustee

of an express trust or a person expressly authorized by statute costs shall be

recovered as in an action by and against a person prosecuting or defending in

his own right. But such costs shall be chargeable only upon or collected of

the estate, fund, or party represented unless the court shall direct the same
to be paid by the plaintiff or defendant personally for mismanagement or bad

faith in such action or defense.

1942 Code § 766; 1932 Code § 766; Civ. P. '22 § 631; Civ. P. '12 § 369; Civ. P. '02

§ 330; 1870 (14) § 343.

Administrator not personally liable un-
less guilty of bad faith in action before
court.—This section provides that, in an
action prosecuted or defended by an admin-
istrator, costs may be recovered, chargeable
upon the estate, unless the court shall di-

rect the same to be paid by the administra-
tor for mismanagement or bad faith in such
action; but when there is no evidence of

tioned action, it is error for the court to

make such a direction. Clark v. Wright,
26 S. C. 196, 1 S. E. 814.

But section does not cover case where
administrator litigates on own behalf.—
This section does not cover a case in which
an administrator, under cover of his repre-

sentative character, prosecutes or defends
an action really for his own benefit, and not

for the benefit of the estate of his intestate.

If such case does not really involve mis-
management or bad faith in such action,

the section does not apply. Clark v. Wright,
26 S. C. 196, 1 S. E. 814.

A committee is liable for cost of suit

maliciously prosecuted by him without
cause.—Ashley v. Holman, 44 S. C. 145, 21

S. E. 624.

Court should charge the assigned estate

with costs where the assignee has not made

himself liable "for mismanagement or bad
faith in the conduct of the business." Akers
v. Rowan, 36 S. C. 87, 15 S. E. 350.

Where fund in keeping of equity, it is

proper to order it to remain there until dis-

puted costs adjusted.—In the absence of an
order making an executrix personally liable

for costs, such costs, and disbursements in

the case, under this section, are chargeable

upon the funds of the estate, and where the

fund is still in the court of equity, it is prop-

er for an order to issue that it remain there

until such costs, disputed, are adjusted.

Lockwood v. Lockwood, 73 S. C. 18, 52

S. E. 735.

Costs against administrator of insolvent

estate deductible from judgment subse-

quently obtained. — Under this section,

where an administrator brings action for

death by wrongful act, decedent leaving no
estate, judgment for defendant for costs of

an appeal, may be deducted by him from
a judgment procured by plaintiff at a sub-

sequent trial. Rookard v. Atlanta C. Air

Line Ry., 89 S. C. 371, 71 S. E. 992.

Security for costs may not be required

under this section.—Griffin v. Allendale

Bank, 170 S. C. 212, 170 S. E. 149.
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§ 10-1621. Costs against assignee after action brought.

In actions in which the cause of action shall, by assignment after the com-
mencement of the action or in any other manner, become the property of a

person not a party to the action such person shall be liable for the costs and
disbursements in the same manner as if he were a party, and payment thereof

may be enforced by attachment.

1942 Code § 770; 1932 Code § 770; Civ. P. '22 § 635; Civ. P. '12 § 373; Civ. P. '02

334; 1870 (14) § 347.

Court alone may tax costs against person claim due a firm under agreement becomes
not party to action after rule to show cause. the property of one of the partners, who
—Under this section, providing that in cer- sues it to judgment, and then on settlement

tain cases a person not a party to an action of the partnership affairs, it is sold as a
shall be liable for the costs thereof, and that partnership asset and bought by another
payment may be enforced by attachment, member of the firm, the purchaser is not

the clerk of the court has no right to tax liable to the judgment creditor, under this

the costs against such person, but it can section, for costs accruing in an action to

only be done by the court after rule to set aside the judgment, pending at the time

show cause, and opportunity given the of the sale, but of which he had no notice

party, sought to be so made liable, to be and to which action he was not made a

heard thereon. State v. Marshall, 28 S. C. party. Walker v. Doty, 76 S. C. 464, 57

559, 6 S. E. 564. S. E. 181.

But assignee not liable for costs where he Cited in Ackers v. Rowan, 36 S. C. 87,

has no notice of action to set aside judg- 15 S. E. 350.

ment pending at time of sale.—Where a

§ 10-1622. Costs in action prosecuted by the State.

In all civil actions prosecuted in the name of the State by an officer duly

authorized for that purpose the State shall be liable for costs in the same cases

and to the same extent as private parties. If a private person be joined with

the State as plaintiff he shall be liable in the first instance for the defendant's

costs, which shall not be recovered of the State until after execution issued

therefor against such private party shall have been returned unsatisfied.

1942 Code § 768; 1932 Code § 768; Civ. P. '22 § 633; Civ. P. '12 § 371; Civ. P. '02

§ 332; 1870 (14) § 345.

§ 10-1623. Costs in action prosecuted in name of the State.

In an action prosecuted in the name of the State for the recovery of money or

property or to establish a right of claim for the benefit of any county, city,

town, village, corporation or person costs awarded against the plaintiff shall

be a charge against the party for whose benefit the action was prosecuted and

not against the State.

1942 Code § 769; 1932 Code § 769; Civ. P. '22 § 634; Civ. P. '12 § 372; Civ. P. '02

§ 333; 1870 (14) § 346.

§ 10-1624. Officers may take out execution for costs.

Whenever a case ma)' be (1) settled or determined at the mutual costs of

parties, (2) discontinued or settled by plaintiff or whenever (3) the judgment

shall be for defendant or (4) the execution against the defendant shall be re-

turned nulla bona, any of the officers entitled to receive any portion of such

costs may issue an execution for his costs or the clerk may issue for the whole,
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directed to the sheriff who shall execute such process as in other cases of

execution delivered to him.

1942 Code § 760; 1932 Code § 760; Civ. P. '22 § 625; Civ. P. '12 § 363; Civ. P. '02

§ 324; 1878 (16) 631.

Cross reference.—As to necessity of pay- discontinued because of lack of jurisdiction

ment of costs in the first action for recovery over the defendant's person or of the sub-

of real property as precedent to right to ject matter of the suit, then the court it-

bring second action, see § 10-2402. self may not, in such cases, provide for the

Costs taxable where action discontinued. payment of costs. Duncan v. Duncan, 93

—An action which is commenced but there- S. C. 487, 76 S. E. 1099.

after discontinued is within the purview of Cited in Columbia Water Power Co. v.

this section, and in such cases a party may Columbia Land & Inv. Co., 42 S. C. 488,

have his costs taxed and an execution is- 20 S. E. 378, 540.

sued therefor. But where the action is

§ 10-1625. Special provisions for Newberry County; docket fee.

Any litigant in the court of common pleas of Newberry County shall pay

the sum of seven and one-half dollars to the county treasurer prior to the

filing of the necessary papers in the office of the clerk of court and the clerk

of court shall file such papers when the county treasurer shall furnish to him

a certificate that such sum has been paid. Upon the final outcome of the ac-

tion costs shall be taxed against the losing party and additional costs shall

thereupon be paid to the county treasurer before such action shall be termi-

nated. No judgment shall be entered by the clerk of court of Newberry County

until the costs then accrued have been paid and a certificate furnished by the

county treasurer as to the payment of such costs. When a complaint has been

filed, upon settlement of the case, a certificate of the county treasurer that the

costs have been paid shall be necessary before such settlement shall be valid.

Should the costs amount to less than seven and one-half dollars the treasurer

may reimburse the party so paying such fee the difference. In the case of

attachments, the sum of five dollars shall be paid to the treasurer in lieu of

the seven and one-half dollar fee required in all other cases and the clerk of

court shall not sign the warrant for such attachment until he receives the

certificate of the county treasurer that such costs have been paid.

Nothing in this section shall be construed to apply to criminal process or

cases.

Any official violating any of the terms, conditions or provisions of this

section shall be guilty of a misdemeanor and upon conviction shall be subject

to a fine of not more than five hundred dollars or imprisonment for not more

than twelve months, or both, in the discretion of the court, and shall be im-

mediately removed from office by the Governor.

1942 Code § 4932-1; 1939 (41) 293; 1949 (46) 96.

§ 10-1626. Special provisions for Richland County.

No litigant in the courts of common pleas, general sessions or county court of

Richland County shall be required to pay any fee for the filing of the necessary

papers in the office of the clerk of court and all costs shall await the final out-

come of the action and shall be taxed against the losing party. No judgment

shall be entered in the court of common pleas or in the county court for
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Richland County until the costs then accrued have been paid and a certificate

furnished by the county treasurer as to the payment of such costs. And in

the case of attachments the clerk shall not sign the warrant for the same until

the costs have been paid. When the complaint has been filed, upon settlement

of the case, a certificate of the county treasurer that the costs have been paid

shall be necessary before such settlement shall be valid.

In case of a rule to show cause against a defaulting fiduciary costs need not

be paid in advance. The judge of probate shall not be required to collect

in advance any costs for the purpose of issuing any necessary rule against a

defaulting fiduciary.

Nothing in this section shall be construed to apply to criminal process or

cases.

Any official violating any of the terms, conditions or provisions of this sec-

tion shall be guilty of a misdemeanor and upon conviction shall be subject to

a fine of five hundred dollars or imprisonment for not more than twelve

months, or both, in the discretion of the court, and shall be immediately re-

moved from office by the Governor.

1942 Code § 4934-1; 1936 (39) 1755.

CHAPTER 20.

Executions and Judicial Sales Generally.*

Article 1.

General Provisions.

Sec.

10-1701. The different kinds of execution.

10-1702. Executions of course within ten

years.

10-1703. When executions may issue.

10-1704. To what counties execution issued.

10-1705. Execution against the person.

10-1706. Execution against married woman.
10-1707. Executions may be taken out by

administrators de bonis non.
10-1708. Forms of execution.

10-1709. Executions on judgments of in-

ferior courts.

10-1710. Blank.

10-1711. Not lien on personal property
prior to levy.

10-1712. Sheriff may break into house in

certain cases.

10-1713. Sheriff to keep memorandum
levy, etc.

10-1714. Returns.

10-1715. Failure to make return.

10-1716. Sheriff must give notice of money
collected.

of

Article 2.

Discovery; Arrest; Garnishment;
Receivers, etc.

Sec.

10-1721. Order for discovery of property.

10-1722. Arrest in lieu of such order.

10-1723. Evidence upon such order.

10-1724. Debtor to execution debtor may
pay debt to sheriff.

10-1725. Examination of debtors, etc., of

judgment debtor.

10-1726. Proceedings against joint debtors.

10-1727. Witnesses required to testify.

10-1728. Compelling party or witnesses to

attend.

10-1729. Referee to certify examination to

judge.

10-1730. Examinations under oath.

10-1731. What property may be ordered to

be applied to execution.

10-1732. Judge may appoint receiver.

10-1733. Prohibition of transfer of property.

10-1734. Filing and effect of order appoint-

ing receiver.

10-1735. Proceedings on claims of others to

property or on denial of indebt-

edness.

* As to county property being exempt from levy and sale, see § 14-603.
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Sec.

10-1736. Reference by judge.

10-1737. Costs of proceeding.

10-1738. Punishment for contempt.

Article 3.

Judicial Sales Generally.

10-1751. Property taken under execution to

be sold, etc.

10-1752. Estates held in trust may be sold.

10-1753. Where and by whom sales made.
10-1754. When sheriff to make judicial

sales; fees.

10-1755. Same; local exceptions.

10-1756. Same; Clarendon County.
10-1757. Employment of auctioneers to

make judicial sales in Abbeville

County.
10-1758. Sheriff to advertise sale of prop-

erty.

10-1759. Contents of advertisement of sale.

10-1760. Same; in counties containing

cities of sixty thousand by 1930
census.

10-1761. Sale days.

10-1762. Hours of sale.

10-1763. Same; Charleston County.
10-1764. Place of sheriff's sales.

10-1765. Same; Charleston County.
10-1766. Same; Georgetown County.
10-1767. Same; Marlboro County.
10-1768. Same; Union County.
10-1769. Sheriff's execution sales to be for

cash; resale.

10-1770. Upset bids within thirty days on
foreclosure or execution sale.

10-1771. Same in other judicial sales.

Sec.

10-1772. Deposits by bidders.

10-1773. Return of deposit when bid

raised.

10-1774. Provisions inapplicable to certain

foreclosure suits.

10-1775. Compensation of officer making
sale.

10-1776. Same; local exceptions.

10-1777. Same; Allendale County.
10-1778. Same; Charleston County.
10-1779. Same; Georgetown County.
10-1780. Same; Marlboro County.
10-1781. Proceeds of sale by debtor paid

over to sheriff.

10-1782. Confirmation of sale and deed.
10-1783. Proceedings if judgment creditors

object to sale.

10-1784. Endorsement on conveyance in

case of objection.

10-1785. Proceedings when property sold

by sheriff brings more than sale

by debtor.

10-1786. Conveyance after sale.

10-1787. Conveyances of real estate sold

under execution.

10-1788. Successors of selling officers may
make title.

10-1789. Recording of execution convey-
ances.

10-1790. Judicial sales res judicata as to

innocent purchasers, without
confirmation.

10-1791. Liens extinguished by sale when
lien creditor party to proceeding.

10-1792. Reacquisition of such property by
lien debtor.

10-1793. To pay over proceeds to prior lien.

Article 1.

General Provisions.

§ 10-1701. The different kinds of execution.

There shall be three kinds of executions : (a) against the property of the

judgment debtor; (b) against his person; and (c) for the delivery of the pos-

session of real or personal property or such delivery with damages for with-

holding the same. They shall be deemed the process of the court.

1942 Code § 739; 1932 Code § 739; Civ. P. '22 § 606; Civ. P. '12 § 344; Civ. P. '02

§ 305; 1870 (14) § 309.

Cross references.—As to judgments Cited in Gerald v. Gerald, 31 S. C. 171,

against unincorporated associations, see 9 S. E. 792.

§ 10-1516. As to how judgments enforced,

see § 10-1519.

§ 10-1702. Executions of course within ten years.

Writs of execution for the enforcement of judgments shall conform to this

Title, The party in whose favor judgment has been given and, in case of his
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death, his personal representatives duly appointed may at any time within

ten years after the entry of judgment proceed to enforce the same as prescribed

by this Title.

1942 Code § 737; 1932 Code § 737; Civ. P. '22 § 604; Civ. P. '12 § 342; Civ. P. '02

§ 303; 1870 (14) § 306; 1873 (15) 498 § 15; 1885 (19) 229.

This section is expressly retrospective.

—

The provisions of this section are express-

ly retrospective, and execution may be
levied on property under a judgment ren-

dered prior to the enactment of this sec-

tion as well as subsequent to its enactment.
Garvin v. Garvin, 34 S. C. 388, 13 S. E.

625; Kennedy v. Kennedy, 86 S. C. 483, 68

S. E. 664.

Court may act directly on property within

its jurisdiction.—The court of common pleas

has power to act directly upon property
within its jurisdiction, and by its judgment
to divest one party of legal title and vest it

in another. Bush v. Aldrich, 110 S. C. 491,

96 S. E. 922.

Compelling nonresident to convey lands

within the State.—Under the provision of

art. 5, § 15 of the State Constitution and this

section and § 10-1786, the court of common
pleas has power to compel specific perform-

ance of a contract of a nonresident to con-
vey lands within the State and within the

jurisdiction of the court. Bush v. Aldrich,

110 S. C. 491, 96 S. E. 922.

Leave required after, but not before, ten

year period is up.—An execution may be
issued without leave of the court at any time
within ten years after entry of judgment,
and with leave of the court upon motion
at any time while the judgment remains
unsatisfied. Lawrence v. Grambling, 13

S. C. 120.

Execution without leave after ten years
renders it voidable.—If an execution is is-

sued without leave of the court after the

ten-year period has expired, it is not void,

but only voidable for irregularities, and a

purchaser at the sale of property sold under
such execution is not prejudiced by the ir-

regularities. Lawrence v. Grambling, 13

S. C. 120.

§ 10-1703. When executions may issue.

Executions may issue upon final judgments or decrees at any time within

ten years from the date of the original entry thereof and shall have active

energy during said period, without any renewal or renewals thereof, and this

whether any return may or may not have been made during such periods, re-

spectively, on said executions.

1942 Code § 744: 1932 Code § 774; Civ. P. '22 § 611; Civ. P. '12 § 349; Civ. P. '02

§ 310; 1875 (15) 499; 1885 (19) 229.

Cross reference.—As to issuance of execu-
tion on judgments rendered in magistrates'

courts, see § 43-101.

Revival of execution must be taken with-
in ten years.—The procedure prescribed

by this section for the revival of an execu-
tion must be taken within ten years after

rendition of judgment. First Nat. Bank v.

Carolina Midland Warehouse Co., 98 S. C.

168, 82 S. E. 405.

This section applies only to executions
issued after its adoption.—Having no ret-

roactive effect, this section of the Code re-

lating to executions applies only to execu-

tions issued after its adoption. Warren,
Wallace & Co. v. Jones, 9 S. C. 288. See
also, Lauderdale v. Mahon, 41 S. C. 97, 19

S. E. 294; Lawton v. Perry, 40 S. C. 255,

18 S. E. S61; Cheraw, etc., R. Co. v. Marsh-
all, 40 S. C. 59, 18 S. E. 247.

An execution having lost its active energy
may be renewed by consent.—An execution

which has lost its active energy may be re-

newed by the written consent of the judg-
ment debtor, endorsed on the execution and
signed by him, without service of summons,
there being no fraudulent collusion between
the plaintiff and defendant in such execu-
tion. Carrier v. Thompson, 11 S. C. 79.

The lien upon real estate is created by
the judgment.—The lien upon real estate

is created by the judgment, the execution

being simply the means provided for en-

forcing the judgment. Charleston Heights
Co. v. City Council of Charleston, 138 S.

C. 187, 136 S. E. 393.

And is sufficient for all purposes.—The
lien of a judgment is sufficient for all pur-

poses and it is superfluous to hold that a

lien is created by a levy under an execution.

Charleston Heights Co. v. City Council of

Charleston, 138 S. C. 187, 136 S. E. 393.

But only levy can give lodgment of execu-

tion a lien on real or personal property.— It

896



§ 10-1704 Civil Remedies and Procedure § 10-1705

seems that no lien upon the execution of

debtor's property either real or personal is

given to a lodgment of an execution ex-

cept by levy. Charleston Heights Co. v.

City Council of Charleston, 138 S. C. 187,

136 S. E. 393.

Simple lodgment of execution for taxes

does not give general lien.—In view of this

section a simple lodgment of execution

for taxes due with the city sheriff in due
time for collection and sale, if necessary,

does not give a general lien on the property

taxed in the absence of any levy. Charles-

ton Heights Co. v. City Council of Charles-

ton, 138 S. C. 187. 146 S. E. 393.

Revival unnecessary on dissolution of in-

junction restraining sale under execution.

—

An order that a levy should continue in

force pending an injunction restraining a

sale thereunder renders a revival of the

judgment unnecessary on the dissolution

of the injunction, where the levy was made
within the period of limitation, though the

period had expired when the dissolution

was ordered. Ex parte Graham, 54 S. C.

163, 32 S. E. 67.

Order to issue execution revives judg-

ment.—Ex parte Graham, 54 S. C. 163, 32

S. E. 67. See also, McLaurin v. Kelly, 40

S. C. 486, 19 S. E. 143.

Claim to renew execution involves right

to revive judgment.—Execution is the only

process to enforce a judgment, and it can-

not have active energy unless the underly-

ing judgment has a. lien. The claim to re-

new the execution necessarily involves the

right to revive the judgment. Chester & C.

R. Co. v. Marshall, 40 S. C. 59, 18 S. E.

247.

Judgments may be proved against de-
ceased debtor's estate. — Though a judg-
ment cannot be enforced by execution, if

20 years have not elapsed since its rendi-

tion, it may be proved against the estate

of the judgment debtor. Ex parte Gold-
smith, 68 S. C. 528, 47 S. E. 984.

And may be set off against each other on
motion and rule to show cause.—Ex parte

Hiers, 67 S. C. 108, 45 S. E. 146.

But funeral and last illness expenses rank
before payment on judgment.—In proceed-
ing supplementary to execution brought to

subject a fund belonging to the estate of a

deceased to the payment of a judgment un-

der which execution was returned unsatis-

fied during his life, the court may allow out

of the fund before payment on the judg-
ment all funeral and last illness expenses.
De Loach v. Sarratt, 58 S. C. 117, 36 S. E.
532.

As to arrest of funds in hands of third

party to satisfy a judgment, see Deer
Island Lumber Co. v. Vireinia-Carolina
Chemical Co., Ill S. C. 299, 97 S. E. 833.

Cited in Dixon v. Davis, 31 F. Supp. 912;

Dixon v. Cleveland, 31 F. Supp. 1010.

§ 10-1704. To what counties execution issued.

When the execution is against the property of the judgment debtor it may
be issued to the sheriff of any county in which the judgment is docketed by
the clerk of court in which the judgment was originally entered up or by the

clerk of court of any county in which the judgment is docketed or transcribed.

When it requires the delivery of real or personal property it must be issued to

the sheriff of the county in which the property or some part thereof is situated.

Executions may be issued at the same time to different counties.

1942 Code § 740; 1932 Code § 740; Civ. P. '22 § 607: Civ. P. '12 § 345; Civ. P. '02

§ 306; 1870 (14) § 310; 1872 (15) 194; 1878 (16) 336, 558; 1884 (18) 708; 1S85 (19) 7;

1927 (35) 2S9; 1929 (36) 1052.

§ 10-1705. Execution against the person.

If the action be one in which the defendant might have been arrested, as

provided in § 10-802, an execution against the person of the judgment debtor

may be issued to any county within the jurisdiction of the court after the

return of an execution against his property unsatisfied in whole or in part.

But no execution shall issue against the person of a judgment debtor unless

an order of arrest has been served, as in this Code provided, or unless the

complaint contains a statement of facts showing one or more of the causes of

arrest required by § 10-S02.
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1942 Code § 741; 1932 Code § 741; Civ. P. '22 § 608; Civ. P. '12 § 346; Civ. P. '02

§ 307; 1870 (14) § 311.

This section held constitutional. Black-

mon v. Kirven, 173 S. C. 322, 175 S. E. 814.

Must be strict compliance with section.

—

The subjection of a party to arrest and im-
prisonment on process for the recovery of

a pecuniary demand confers on the creditor

a large and dangerous power. The exercise

of it should not be permitted without a

strict compliance with the requirements of

the statute, nor be permitted without re-

straint or responsibility. The least re-

straint should require that the complaint

state the facts and circumstances showing
the grounds of belief and the sources of

information, and that the allegations be
sufficiently specific so as to give the de-

fendant notice that he must be prepared

to contest with the plaintiff the facts in-

volving the right of arrest as well as the

alleged indebtedness. Four County Agri-

cultural Credit Corp. v. Matthews, 199 S. C.

71, 18 S. E. (2d) 602.

Although statutes authorizing imprison-
ment in civil actions are remedial, they are

also penal. A creditor who seeks the bene-

fit of a statute authorizing arrest or im-
prisonment in civil actions must fully com-
ply with the requirements prescribed by
the statute, and where the proceeding to

obtain an order of arrest is purely statu-

tory, the provisions of the statute by which
it is authorized must be followed strictly be-

cause in derogation of personal liberty. The
remedy is a drastic one, and should be
granted only on a clear showing that plain-

tiff has brought himself within the provi-

sions of the applicable statute. Four County
Agricultural Credit Corp. v. Matthews, 199

S. C. 71, 18 S. E. (2d) 602.

And complaint must fully set out ground
of arrest.—In a proceeding for an execution
against the person which is predicated upon
and referred to in a portion of the complaint
the complaint must fully set out the ground
on which the arrest is sought, and it is es-

sential that it should allege the facts tend-

ing to show the existence of such ground or

grounds. Four County Agricultural Credit

Corp. v. Matthews, 199 S. C. 71, 18 S. E.
(2d) 602.

The verified complaint or the affidavit

should set forth the grounds of arrest with
positiveness and certainty, and all material

circumstances attending it. Four County
Agricultural Credit Corp. v. Matthews, 199

S. C. 71, 18 S. E. (2d) 602.

And should be clear and explicit.—The
statement of facts in the verified complaint
showing the cause of arrest must be as clear

and explicit as if set forth in the affidavit

required under § 10-805 as the basis for an
order for arrest. In either case, where the

allegations are made on information and
belief the sources of information and the

grounds of belief should be stated. Four
County Agricultural Credit Corp. v. Mat-
thews, 199 S. C. 71, 18 S. E. (2d) 602.

And mere belief of affiant is insufficient.

—

The mere statement of the statutory ground
of arrest in the language of the statute upon
the belief of the affiant is not sufficient to

support the order of arrest. Four County
Agricultural Credit Corp. v. Matthews, 199

S. C. 71, 18 S. E. (2d) 602.

Execution against the person on a tort

judgment is valid.—An execution against

the person, as set out in this section, on a
judgment for a tort, resulting in that per-
son's imprisonment, was valid, and his con-
stitutional right not to be imprisoned for

debt except for fraud, was not invaded,

as a tort judgment was not a debt. Ex
parte Berry, 85 S. C. 243, 67 S. E. 225.

Such as for wrongfully causing plaintiff's

discharge from his employment.—An execu-
tion may be issued against the defendant's

person as set out here, if the execution
against his property has been returned un-
satisfied in a judgment obtained against him
for damages for wrongfully causing plain-

tiff's discharge from his employment. Castle

v. South Carolina Law, etc., Agency, 104 S.

C. 81, 88 S. E. 273.

And for judgment in action for assault.

—

Party who recovered judgment in action

for assault, and who obtained appointment
of receiver to recover property conveyed
by judgment debtor to avoid payment of

judgment, could proceed with execution

against person of judgment debtor after

return of execution against his property

unsatisfied, as against contention that ex-

ecution against person could not be had be-

cause of pendency of proceedings in execu-

tion against judgment debtor's property.

Blackmon v. Kirven, 173 S. C. 322, 175 S.

E. 814.

But execution against the property must
first be returned unsatisfied.—Under the

provisions of this section, an execution can-

not issue against the person until an execu-
tion against defendant's property has been
returned unsatisfied. Martin v. Hutto. 82

S. C. 432, 64 S. E. 421. See also, Martin
v. Hodge, 87 S. C. 214, 69 S. E. 225.

Execution against the person may be is-

sued without rule to show cause.—An ex-

ecution against a person, as set out here,
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may be issued without a rule to show cause, tion, as provided for in this section, is en-

when defendant has notice of the cause of titled to apply for discharge as an insolvent

action and the relief asked by service of the debtor under §§ 10-841 to 10-859 and 10-882.

complaint on him, and he has had an oppor- Hurst v. Samuels, 29 S. C. 476, 7 S. E. 822.

tunity in the trial to show why the allega- Proceedings for the arrest of a debtor in

tions of fraudulent misappropriation or em- a civil case are closely analogous to attach-

bezzlement are not well founded, and why ment proceedings. Four County Agricul-

the relief asked should not be granted. Mar- tural Credit Corp. v. Matthews, 199 S. C.

tin v. Ilutto. 82 S. C. 432, 64 S. E. 421. 71, 18 S. E. (2d) 602.

Debtor arrested on execution may apply Applied in Brown v. Nix, 208 S. C. 230,

for discharge.—A debtor arrested on execu- 37 S. E. (2d) 579.

§ 10-1706. Execution against married woman.
An execution may issue against a married woman, and it shall direct the

levy and collection of the amount of the judgment against her from her sep-

arate property, and not otherwise.

1942 Code § 740; 1932 Code § 740; Civ. P. '22 § 607; Civ. P. '12 § 345; Civ. P. '02

§ 306; 1870 (14) § 310; 1872 (15) 194; 1878 (16) 336, 558; 1884 (18) 708; 1885 (19) 7;

1927 (35) 289; 1929 (36) 1052.

Provisions as to execution against mar- not necessary to validity of an execution,

ried woman are directory.—The provisions which, upon motion to set it aside, may be

of this section as to an execution against amended. Clinkscales v. Hall, 15 S. C. 602.

a married woman are merely directory and

§ 10-1707. Executions may be taken out by administrators de bonis non.

When any judgment after a verdict shall be had by or in the name of any

executor or administrator, an administrator de bonis non may take out ex-

ecution upon such judgment.

1942 Code § 416; 1932 Code § 416; Civ. P. '22 § 372; Civ. C. '12 § 3960; Civ. C. '02

§2856; G. S. 2188; R. S. 2320: 1712 (2) 521.

§ 10-1708. Forms of execution.

The execution must be directed to the sheriff or to the coroner when the

sheriff is a party or interested, must be attested by the clerk, subscribed by the

party issuing it or his attorney and must intelligibly refer to the judgment,

stating the court, the county in which the judgment roll or transcript is filed,

the names of the parties, the amount of the judgment if it be for money, the

amount actually due thereon and the time of docketing in the county to which

the execution is issued. It shall require the officer, substantially, as follows

:

(1) If it be against the property of the judgment debtor, to satisfy the

judgment out of the personal property of such debtor and, if sufficient per-

sonal property cannot be found, out of the real property belonging to him ;

(2) If it be against real or personal property in the hands of personal rep-

resentatives, heirs, devisees, legatees, tenants of real property or trustees, to

satisfy the judgment out of such property ;

(3) If it be against the person of the judgment debtor, to arrest such debtor

and commit him to the jail of the county until he shall pay the judgment or be

discharged according to law ; or

(4) If it be for the delivery of the possession of real or personal property,

to deliver the possession of the same, particularly describing it, to the party

entitled thereto and in such case it may, at the same time, require the officer
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to satisfy any costs, damages or rents or profits recovered by the judgment

out of the personal property of the party against whom it was rendered and

the value of the property for which the judgment was recovered, to be specified

therein, or, if a delivery thereof cannot be had and if sufficient personal prop-

erty cannot be found, then out of the real property belonging to him and it

shall, in that respect, be deemed an execution against property.

1942 Code § 742; 1932 Code § 742; Civ. P. '22 § 609; Civ. P. '12 § 347; Civ. P. '02

§ 308; 1870 (14) § 312.

Nat. Bank v. Carolina Midland Warehouse
Co., 98 S. C. 168, 82 S. E. 405.

An execution on a judgment for crops or

their value may be issued against the per-

son.—Under subd. (3) of this section a

judgment finding plaintiff entitled to one
third of a crop and stating its value, is not

an ordinary money judgment, but is one
that will authorize an execution against the

person, as a judgment debtor, as set out
in this section, after the return of an exe-

cution against the property unsatisfied.

Maxwell v. Horton. 107 S. C. 380, 93 S.

E. 4.

This section specifies terms on which
executions against persons shall issue. Mar-
tin v. Hutto, 82 S. C. 432, 64 S. E. 421.

Sureties on delivery bond released by de-
livery of property under execution.—Judg-
ment for a truck or its value having been
rendered in a claim and delivery action, the

delivery of the truck to the sheriff, in an
execution issued under subd. (4) of this

section, released the sureties on defendant's

bond given to prevent delivery at the be-
ginning of the action. Morris Motor Co.
v. Alford, 137 S. C. 446, 135 S. E. 557.

As to arrest of funds in hands of third

party to satisfy a judgment, see Deer Is-

land Lumber Co. v. Virginia-Carolina

Chemical Co., Ill S. C. 299, 97 S. E. 833.

Cited in Hurst v. Samuels, 29 S. C. 476,

7 S. E. 822; Martin v. Hodge, 87 S. C. 214,

69 S. E. 225; Cavce Land Co. v. Guignard,

135 S. C. 446, 134 S. E. 1; Calder v. Max-
well, 99 S. C. 115, 82 S. E. 997.

Judgment must be entered before execu-
tion.—This section and the other provisions

of the Code relative to executions show
that the law contemplates an entry of the

judgment in the book entitled "Abstract
of Judgments," before the execution can
properly be issued. Mason & Risch, etc.,

Co. v. Killough Music Co., 45 S. C. 11, 22

S. E. 755.

A judgment obtained is not a lien upon
personal property until execution is issued

and levy made—and before execution can
issue the judgment must be entered. Pow-
ers v. Fidelity & Deposit Co., 180 S. C. 501,

186 S. E. 523.

Or execution is of no effect.—The fail-

ure of a judgment creditor to enter his

judgment in the book of "Abstract of Judg-
ments" before issuing execution to enforce

the same is such an irregularity as to ren-

der the execution or no effect. Mason &
Risch, etc., Co. v. Killough Music Co., 45

S.C. 11, 22 S. E. 75S.

A judgment not enforceable by execution
may be proved against judgment debtor's

estate.—If a judgment cannot be enforced
by execution, it still may be proved against
the judgment debtor's estate within twenty
years after the rendition of the judgment.
See Ex ...arte Goldsmith, 68 S. C. 528, 47
S. E. 984.

For a revival, an execution must be taken
within ten years after judgment.—The pro-

cedure prescribed by this and the immedi-
ately following sections for the revival of

an execution, must be taken within ten

years after rendition of judgment. First

§ 10-1709. Executions on judgments of inferior courts.

When judgment shall have been rendered in a court of a magistrate or other

inferior court and docketed in the office of the clerk of the circuit court the

application for leave to issue execution must be to the circuit court of the

county in which the judgment was rendered.

1942 Code § 744; 1932 Code § 744; Civ. P. '22 § 611; Civ. P. '12 § 349; Civ. P. '02

§ 310; 1875 (15) 499; 1885 (19) 229.

tion issued on the judgment of a magistrate

and docketed in the office of the clerk of

the circuit court on the ground that under

An execution quashed for failure to ob-

tain leave will not bar action to revive.—
An order quashing and vacating an execu-
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this section leave should have been obtained,

is not a bar to a subsequent action to re-

vive the judgment and issue execution
therein. Rhoad v. Patrick, 37 S. C. 517, 16

S. E. 536.

Application to circuit court for leave to
renew is not always necessary.—As this

section declares that only where an appli-

cation for leave to issue an execution is

necessary, such application is to be made to

the circuit court, execution on a justice's

judgment filed in the circuit court may issue

without the court's leave to enforce it within

10 years from the entry. Amick v. Amick,
59 S. C. 70, 37 S. E. 39. But see the dis-

senting opinion in this case.

§ 10-1710. Blank.

§ 10-1711. Not lien on personal property prior to levy.

Executions shall not bind the personal property of the debtor, but personal

property shall only be bound by actual attachment or levy thereon for the

period of four months from the date of such levy.

1942 Code §744; 1932 Code §744; Civ. P. '22 §611; Civ. P. '12 §349; Civ. P. '02

§ 310; 1875 (15) 499; 1885 (19) 229.

Lien on personal property must be cre-

ated by execution and levy.—The provi-

sions of this section as to executions on
personal property show that the procedure
prevailing prior to the adoption of the Code
has been changed, and that it is now neces-

sary to issue and levy the execution in order
to create a lien. State v. McCary, 120 S. C.

361, 113 S. E. 275; McManus v. Bank of

Greenwood, 171 S. C. 84, 171 S. E. 473.

And the execution becomes a lien on per-

sonal property when levy is made.—Charles-

ton Heights Co. v. City Council of Charles-

ton, 138 S. C. 187, 136 S. E. 393; State v.

McCary, 120 S. C. 361, 113 S. E. 275. See
also, Kohn v. Meyer, 19 S. C. 190. 200.

And sheriff must reduce personalty of

judgment debtor to possession or bring it

within his immediate control to accomplish
levy of execution. McManus v. Bank of

Greenwood, 171 S. C. 84, 171 S. E. 473.

This applies to magistrate's judgments
also.—A magistrate's judgment for the pur-
chase money of personal property without
execution and levy thereunder, as required by
§43-101 and this section, does not create

a lien sustaining a conviction for disposing

of property subject to a lien. State v. Mc-
Cary, 120 S. C. 361, 113 S. E. 275.

And such liens attach to personalty ac-

quired after the adoption of Code.—A lien

under an execution issued prior to the adop-
tion of the Code attaches also to the per-

sonal property of execution debtor acquired

after the adoption of the Code. Carrier v.

Thompson, 11 S. C. 79.

Section does not abrogate lien of execution

on personalty issued and lodged prior to

Code.—An execution issued and lodged with

the sheriff prior to the adoption of the Code
does not lose its lien upon personalty be-

cause of provisions of this section in refer-

ence to executions. Warren, Wallace & Co.

v. Jones, 9 S. C. 288; Carrier v. Thompson,
11 S. C. 79.

Invalid levy.—Where sheriff purported to

levy execution on general bank deposit of

judgment debtor by service of execution on
bank, which refused to surrender anything
but stated that it held deposit subject to

judgment, and judgment debtor made no
acknowledgement of levy but protested

against bank's statement, attempted levy

was invalid. McManus v. Bank of Green-
wood, 171 S. C. 84, 171 S. E. 473.

Quoted in Seabury v. Hall, 171 S. C. 489,

172 S. E. 866.

§ 10-1712. Sheriff may break into house in certain cases.

The sheriff or his deputy may break and enter any house after a request to

be permitted to enter such house and a refusal of such request, in order to

arrest the person or to seize the goods of any one in such house ; provided, such

sheriff or his deputy have process requiring him to arrest such person or seize

such goods.

1942 Code § 3527; 1932 Code § 3527; Civ. C. '22 § 2070; Civ. C. '12 § 1177; Civ. C. '02

§ S52; G. S. 669; R. S. 732; 1839 (11) 43 § 16.
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One who officiously accompanies a dep-
uty, and, without his command, forcibly

enters and takes property, is a trespasser,

without justification. McElhenny v. Wy-
lie, 3 Strob. (34 S. C. L.) 284.

For additional related cases, see State v.

Thackam, 1 Bay (1 S. C. L.) 358; Rowe v.

Cockrell, Bail. (8 S. C. Eq.) 126; Brian v.

Strait, Dud. (23 S. C. L.) 19.

§ 10-1713. Sheriff to keep memorandum of levy, etc.

The sheriff shall make a memorandum in writing of the date of every levy

and specify the property upon which such levy has bgen made on the process

or in a schedule thereunto annexed. If more than one process be levied on such

property reference on each shall be made to such memorandum or schedule.

1942 Code § 9068; 1932 Code § 9068; Civ. C. '22 § 5477; Civ. C. '12 § 3698; Civ. C. '02

§2614; G. S. 1985; R. S. 2114; 1839 (11) 50 §16.

Entry filed with execution.—It is suffi-

cient if the entry be made on a separate

paper folded and filed with the execution.

Kennedy v. Roundtree, 59 S. C. 324, 37

S. E. 942.

The physical annexing of the memoran-
dum to the execution is immaterial. Tyler

v. Williams, 53 S. C. 367, 31 S. E. 298.

The property must be specified; other-

wise, the levy is void. Huger v. Osborne,
1 Bay (1 S. C. L.)319.

If the description is in general terms, the

deed may describe accurately. Manning
v. Dove, 10 Rich. (44 S. C. L.) 395.

The endorsement of the acknowledgement
of levy by the defendant is sufficient.

Weatherby v. Covington, 3 Strob. (34 S. C.

L.) 27; Rhame v. McRoy, 7 Rich. (41 S. C.

L.) 37.

Failure to enter the levy on all the ex-

ecutions except the oldest does not inval-

idate the sale. Maddox v. Sullivan, 2 Rich.

(19 S. C. Eq.) 4.

Levy made under satisfied execution.—

A

levy is good, though made under a satis-

fied execution, if there be unsatisfied ones.

McKnight v. Gordon, 13 Rich. (34 S. C.

Eq.) 222.

Personal property must be taken into

possession or be within the power of the

sheriff. Collins v. Montgomery, 2 N. &
McC. (11 S. C. L.) 392; Moss v. Moore, 3

Hill (21 S. C. L.) 276; Brian v. Strait, Dud.
(23 S. C. L.) 19; Weatherby v. Covington,
3 Strob. (34 S. C. L.) 27: Rhame v. Mc-
Roy, 7 Rich. (41 S. C. L.) 37.

But the sheriff need not go upon land.

—

In levying on land, the sheriff need not go
upon it. Martin v. Bowie, 37 S. C. 102,

15 S. E. 736.

And money in the sheriff's hands is levi-

able. Summers v. Caldwell, 2 N. & McC.
(11 S. C. L.) 341; Means v. Vance, 1 Bail.

(17 S. C. L.) 39; Adams v. Crimager, 1

McM. (26 S. C. L.) 309; Dupong v. Wat-
kins, 2 Rich. (31 S. C. L.) 328.

But a sheriff cannot levy an execution in

which he is plaintiff. Singletary v. Carter,

1 Bail. (17 S. C. L.) 467.

The levy should not be made at an im-
proper hour or in an improper manner.
State v. Thackam, 1 Bay (1 S. C. L.) 358;

DeGraffenreid v. Mitchell, 3 McC. (14 S.

C. L.) 506.

And the levy cannot be made after the

day of execution. Ross v. McCartan, 1

Brev. (3 S. C. L.) 507.

The title vests in the sheriff for all legal

purposes. McClintock v. Graham, 3 McC.
(14 S. C. L.) 243.

But for legal purposes only.—Bates v.

Moore, 2 Bail. (18 S. C. L.) 614; Weatherby
v. Covington, 3 Strob. (34 S. C. L.) 27.

A levy is prima facie a satisfaction, and
a second cannot be made until the sale

shows the contrary. Davis v. Barkley, 1

Bail. (17 S. C. L.) 140; Mazyck v. Coil, 2

Bail. (18 S. C. L.) 101; Lawrence v. Wof-
ford, 17 S. C. 568; National Bank of New-
berry v. Kinard, 28 S. C. 101, 5 S. E. 464.

Sheriff's successor may sell.—Under a

levy made by one sheriff before the active

energy of the execution has expired, he or

his successor may sell. Toomer v. Purkey,

I Mill (8 S. C. L.) 323; Gassaway v. Hall.

3 Hill (21 S. C. L.) 289; Leger v. Doyle,

II Rich. (45 S. C. L.) 109; Henderson v.

Trimmier, 32 S. C. 269, 11 S. E. 540.

As well as onvey.—Under a sale by one
sheriff, his successor may convey. Martin

v. Wilbourne. 2 Hill (20 S. C. L.) 395.

Where there is one levy and several en-

tries, the sheriff can only charge for one
levy. Thrower v. Vaughan, 1 Rich. (30

S. C. L.) 18.
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§ 10-1714. Returns.

The sheriff, coroner or other officer with whom final process shall be lodged

shall, at each regular term of the court from which the said execution or proc-

ess was sued out, during the continuance of its active energy, until full execu-

tion thereof be returned, make a return to the office of the clerk of the court of

common pleas of his actions and doings thereunder. If he shall have fully

executed he shall return the process with the manner of its execution. If he

shall have partially executed he shall return on oath to the clerk a statement

in writing under his hand of such partial execution with the reason of his

failure as to the remainder. If he shall have wholly failed to make execution

he shall return on oath a statement in writing under his hand of his failure

with the reasons. And in any event on the first day of the term at which the

active energy of the process shall cease as provided by law he shall return

the process, if the same has not been before returned, as fully executed. The
return of the officer made as aforesaid shall for all purposes have the same
legal effect as if the process had been made returnable to the term succeed-

ing its first lodgment and renewed after each subsequent regular term.

1942 Code § 744; 1932 Code § 744; Civ. P. '22 § 611; Civ. P. '12 § 349; Civ. P. '02

§ 310; 1875 (15) 499; 1885 (19) 229.

Term of court held after conclusion of tions were made by him, or that he sold the
general session not a "regular term."—

A

property levied on, as they are independent
term of the court of common pleas held at facts. National Bank of Newberry v. Kin-
the conclusion of a court of general ses- ard, 28 S. C. 101, 5 S. E. 464.

sions for determining matters not involv- Which may be proved by his parol testi-

ing a jury trial, is not a "regular term" mony.—It may be shown by parol testi-

within the meaning of this section. Mc- mony of the sheriff that he made certain

Laurin v. Kelly, 40 S. C. 486, 19 S. E. 143. entries appearing on plaintiff's execution,

Performance of duty immaterial to sher- and that the property levied upon has not
iff's competency to prove his indorsements been sold, and such a return may be suf-

or sales.—Whether or not the sheriff does ficient to enable plaintiff to commence an
his duty in respect to this section, dealing action to set aside a deed on the grounds of

with returns, furnishes no reason why he fraud upon creditors. National Bank of

should be held incompetent to prove that Newberry v. Kinard, 28 S. C. 101, 5 S. E.

the indorsements appearing on the execu- 464.

§10-1715. Failure to make return.

For failure or neglect to make any of the returns above mentioned or for

any false return the sheriff or other officer as aforesaid shall be subject to

rule, attachment, action, penalty and all other consequences provided by law

for neglect of duty by executive or judicial officers.

1942 Code § 744; 1932 Code § 744; Civ. P. '22 § 611; Civ. P. '12 § 349; Civ. P. '02

§ 310; 1875 (15) 499; 1885 (19) 229.

§ 10-1716. Sheriff must give notice of money collected.

The sheriff, on the receipt of any money on account of any plaintiff in ex-

ecution or other person entitled thereto, must within one month give notice

in writing of the same to such plaintiff or his attorney or other person entitled

thereto by personal service or by mail. On failure to do so he shall be liable

to pay interest for the money in his hands at the rate of five per cent per month
until notice is given.
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1942 Code § 3523; 1932 Code § 3528; Civ. C. '22 § 2071; Civ. C. '12 § 1178; Civ. C. '02

§ 853; G. S. 670; R. S. 733; 1856 (12) 534.

Article 2.

Discovery; Arrest; Garnishment; Receivers, etc.

§ 10-1721. Order for discovery of property.

When an execution against property of the judgment debtor or any of the

several debtors in the same judgment issued to the sheriff of the county in

which he resides or has a place of business or, if he does not reside in the State,

to the sheriff of the count)' in which a judgment roll is filed is returned un-

satisfied in whole or in part the judgment creditor at any time after such

return is made is entitled to an order from a judge of the circuit court requir-

ing such judgment debtor to appear and answer concerning his property be-

fore such judge at a time and place specified in the order within the county

to which the execution was issued.

After the issuing of an execution against property and upon proof by affidavit

of a party or otherwise, to the satisfaction of the court or a judge thereof, that

any judgment debtor has property which he unjustly refuses to apply towards

the satisfaction of the judgment such court or judge may by an order re-

quire the judgment debtor to appear at a specified time and place to answer

concerning the same. And such proceedings may thereupon be had for the

application of the property of the judgment debtor towards the satisfaction of

the judgment as are provided upon the return of an execution.

1942 Code § 746; 1932 Code § 746; Civ. P. '22 § 613; Civ. P. '12 § 351; Civ. P. '02

§ 312; 1870 (14) §§ 318, 319; 1919 (31) 236.

by §§ 10-2301 to 10-2313. Deer Island Lum-
ber Co. v. Virginia-Carolina Chemical Co.,

Ill S. C. 299, 97 S. E. 833.

It is important to know amount remain-
ing unpaid on execution.— In the light of

this section and its related sections, it is

important to know the amount remaining
unpaid on an execution, to carry into effect

the provisions of this section without detri-

ment to the rights of at least some of the

parties to the action. Archer v. Long, 47

S. C. 556, 25 S. E. 84.

So a person is permitted to show value of

property not returned.— In a judgment for

defendant, in a claim and delivery action for

return of property or its value, when plain-

tiff returns only part of property, he may
be permitted to show value of property

not returned. Archer v. Long, 47 S. C.

556. 25 S. E. 84.

Cited in Ex parte Hiers, 67 S. C. 108, 45

S. E. 146.

II. RIGHTS OF CREDITOR.
Every judgment creditor, meeting re-

quirements, can institute supplementary
proceedings.—The right to institute sup-

I. General Considerations.

II. Rights of Creditor.

III. Rights of Debtor.

IV. Operation of Statute.

I. GENERAL CONSIDERATIONS.
This section is a special statutory remedy.

—The object of this section is to give a

summary remedy based directly on the

judgment and supplementary to the pro-

ceedings terminating in the judgment. This

is a special statutory remedy and must be

taken in the form given. Wylie v. Lyle.

7 S. C. 202.

And creditors must follow directions of

section.—A judgment creditor desiring to

avail himself of the provision of this section

must proceed according to the directions

of this section. Wylie v. Lyle, 7 S. C. 202.

But one cannot avail himself of the rem-
edy by way of defense to an action. Wylie
v. Lyle, 7 S. C. 202.

These sections govern in proceedings in

search of assets to pay judgment.—A judge
is governed, in his procedure in supple-

mentary proceedings in search of assets to

pay judgment, by these sections and not
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plementary proceedings is given to every

judgment creditor who can make the re-

quired showing, without any limitation or

qualifications whatsoever. Sparks v. Davis,

25 S. C. 381.

Even though his judgment be obtained

after a receiver is appointed.—A creditor,

who obtains his judgment after a receiver

is appointed in a former proceeding, is en-

titled to an examination of the judgment
debtor. Sparks v. Davis, 25 S. C. 381.

As the remedy of examination is not to

be enforced by one creditor only.
—"The

statute does not seem to provide that this

remedy (examination of judgment debtor)
is to be enforced by one judgment creditor

only, or that the remedy is exhausted by
being enforced in one action, and that sub-

sequent judgment creditors have no right of

discovery under it." See Sparks v. Davis,
25 S. C. 381.

Judgment creditor may arrest funds in

hands of third party.—In supplementary pro-

ceedings in search of assets to pay a judg-
ment, the judgment creditor may in view
of this section arrest funds in hands of third

parties, alleged to belong to judgment
debtor and proved prima facie to so belong,

and hold fund until issue of ownership shall

be decided. Deer Island Lumber Co. v.

Virginia-Carolina Chemical Co., Ill S. C.

299, 97 S. E. 833. See also. Palmetto Bank
& Trust Co. v. McCown-Clark Co., 143 S.

C. 98, 141 S. E. 155.

And it is immaterial that third party is

a corporation.—Deer Island Lumber Co. v.

Virginia-Carolina Chemical Co., Ill S. C.

299, 97 S. E. 833.

Creditor allowed examination after nulla

bona return as matter of right.—Under this

section a judgment creditor may have the

examination after a return of nulla bona as

a matter of right and without affidavit show-
ing that the debtor has property which he
unjustly refuses to apply to the satisfaction

of the debt though such affidavit is pre-

requisite to examination before such return.

Robinson v. McMaster, 109 S. C. 20, 95

S. E. 110.

III. RIGHTS OF DEBTOR.
A judgment debtor cannot be ordered to

pay a judgment debt from money in his

hands in the absence of evidence that he has

such money, he having refused to testify

on that point. Burdett v. McAllister, 42

S. C. 352, 20 S. E. 86.

Debtor has right to be examined in his

own county.—A judgment debtor has the

right in supplementary proceedings under
this section to have his examination con-

ducted in his own county. Union Bank v.

Northrop, 19 S. C. 473.

But this right extends no further than

the examination.—The right of a debtor to

be examined in his own county extends no
further than the examination and was given,

probably, to relieve him from the incon-

venience of being dragged to another

county, possibly in a distant part of the

State. Union Bank v. Northrop, 19 S. C.

473.

And may be waived by him.—A debtor
may waive his right to be examined in his

own county, and does waive it by sub-
mitting, without protest, a written statement
which is accepted by the plaintiff as a suf-

ficient compliance with the order. LTnion
Bank v. Northrop, 19 S. C. 473. See also,

Green v. Bookhart, 19 S. C. 466.

IV. OPERATION OF STATUTE.
The affidavit in supplementary proceed-

ings need not show unsatisfied execution.

—

This section does not require the affidavit

accompanying an application for examina-
tion in supplementary proceedings to show
an unsatisfied execution against debtor's

property. Phillips v. Bruton, 128 S. C. 369,

122 S. E. 514.

As the fact of unsatisfied execution may
be shown from judgment roll or return of

execution.— If the return of an execution
unsatisfied be a prerequisite to an order
of the judge granting an application for an
examination, the fact could, be made to

appear from the judgment roll and from
an inspection of the execution with the sher-

iff's return thereon endorsed. Phillips v.

Bruton, 128 S. C. 369, 122 S. E. 514.

Affidavit may allege only information and
belief.—Under this section an application for

an examination may be granted on an affi-

davit alleging on information and belief that

the judgment debtor has property which he
unjustly refuses to apply towards satisfac-

tion of a judgment. Phillips v. Bruton, 128

S. C. 369, 122 S. E. 514.

Sufficiency of proof is in the discretion

of the judge.—The sufficiency of the show-
ing "that, judgment debtor has property
which he unjustly refuses to apply to the
satisfaction of the judgment" is within the

discretion of the judge. Phillips v. Bruton,
128 S. C. 369, 122 S. E. 514.

Appeal will not stay execution where
bond in double amount is filed.—No stay

of execution having been granted in a

money judgment, an appeal from such judg-
ment will not stay supplementary proceed-
ing in view of this section when the plain-

tiff files his bond in double amount as re-
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quired by § 7-412. Phillips v. Bruton, 128 ment debtor is not a necessary party to

S. C. 369, 122 S. E. 514. supplementary proceedings when an order

Absence of court's seal on clerk's cer- for such proceedings interferes in no way
tificate is not ground to dismiss proceedings. with the mortgaged property. Dilling, Bak-
—The absence of the court's seal on the er & Co. v. Foster, 21 S. C. 334.

clerk's certificate in a copy-order to appear Court may apply money in its hands to

before a referee in supplementary proceed- debt after return of execution unsatisfied.

—

ings is no ground for dismissing the pro- After the return of an execution unsatisfied,

ceedings, nor after appearance and exami- the court may, under proper proceedings,

nation, could the defendant object to the require money in its hands, belonging to

service of such copy-order on him. Dilling, the defendant to be applied to the pay-

Baker & Co. v. Foster, 21 S. C. 334. ment of the debt. McDaniel v. Stokes, 19

Mortgagee of judgment debtor is not a S. C. 60.

necessary party.—A mortgagee of a judg-

§ 10-1722. Arrest in lieu of such order.

Instead of the order requiring the attendance of the judgment debtor the

judge may, upon proof by affidavit or otherwise to his satisfaction that there

is danger of the debtor's leaving the State or concealing himself and that

there is reason to believe that he has property which he unjustly refuses to

apply to such judgment, issue a warrant requiring the sheriff of any county

in which such debtor may be to arrest him and bring him before such

judge. Upon being brought before the judge he may be examined on oath

and if it then appears that there is danger of the debtor's leaving the State

and that he has property which he has unjustly refused to apply to such judg-

ment, he may be ordered to enter into an undertaking, with one or more sure-

ties, that he will from time to time attend before the judge as he shall di-

rect and that he will not during the pendency of the proceedings dispose of

any portion of his property not exempt from execution. In default of en-

tering into such undertaking he may be committed to prison by warrant of

the judge as fbr a contempt.

1942 Code § 746; 1932 Code § 746; Civ. P. '22 § 613; Civ. P. '12 § 351; Civ. P. '02

§ 312; 1870 (14) §§ 318, 319; 1919 (31) 236.

§10-1723. Evidence upon such order.

On an examination under § 10-1722 either party may examine witnesses

in his behalf and the judgment debtor may be examined in the same manner
as a witness.

No person shall on examination, pursuant to this article, be excused from

answering any question on the ground that his examination will tend to convict

him of the commission of a fraud. But his answer shall not be used as evidence

against him in any criminal proceeding or prosecution. Nor shall he be ex-

cused from answering any question on the ground that he has before the ex-

amination executed any conveyance, assignment or transfer of his property

for any purpose. But his answer shall not be used as evidence against him

in any criminal proceeding or prosecution.

1942 Code § 746; 1932 Code § 746; Civ. P. '22 § 613; Civ. P. '12 § 351; Civ. P. '02

§ 312; 1870 (14) §§ 318, 319; 1919 (31) 236.

§ 10-1724. Debtor to execution debtor may pay debt to sheriff.

After the issuing of execution against property any person indebted to the

906



§ 10-1725 Civil Remedies and Procedure § 10-1725

judgment debtor may pay to the sheriff the amount of his debt or so much
thereof as shall be necessary to satisfy the execution. The sheriff's receipt

shall be a sufficient discharge for the amount so paid.

1942 Code § 746; 1932 Code § 746; Civ. P. '22 § 613; Civ. P. '12 § 351; Civ. P. '02

§ 312; 1870 (14) §§ 318, 319; 1919 (31) 236.

This section applies only to claims not

reduced to judgment.—This section provid-

ing that a debtor of judgment debtor may
pay his debt to the sheriff applies only to

claims not reduced to judgment. Gray v.

Putnam, 51 S. C. 97, 28 S. E. 149.

As it was designed to give those indebted

on such claims the right to pay voluntarily.

—This section providing for payment by
debtor of judgment debtor of his debt to

the sheriff was only designed to give those
indebted to the execution debtor on claims

not reduced to judgment the right to pay
voluntarily the amount due the execution

debtor to the sheriff, and to give the sher-

iff the right to receive and receipt for the

same as if payment had been made to the

debtor. Gray v. Putnam, 51 S. C. 97, 28
S. E. 149.

A payment to apply on junior execution,

with active energy lost, is valid.—Defend-
ant's payment to a sheriff of an indebted-

ness to plaintiff to be applied to a junior

execution against plaintiff which had lost

its active energy was valid and discharged

the defendants from further pavment. Is-

abell v. Dunlap & Ward, 17 S. C. 581.

§ 10-1725. Examination of debtors, etc., of judgment debtor.

After the issuing or return of an execution against property of the judg-

ment debtor or of any one of several debtors in the same judgment and upon

an affidavit that any person or corporation has property of such judgment debt-

or or is indebted to him in any amount exceeding ten dollars, the judge may
by an order require such person or corporation, or any officer or member there-

of, to appear at a specified time and place and answer concerning the same.

The judge may also, in his discretion, require notice of such proceeding to be

given to any party to the action in such manner as may seem to him proper.

1942 Code § 747; 1932 Code § 747; Civ. P. '22 § 614; Civ. P. '12 § 352; Civ. P. '02

§ 314; 1870 (14) § 320.

Purpose of section.—The ruling purpose
behind this section and the remedy of dis-

covery is to assist and promote the admin-
istration of public justice in courts. Bilt-

rite Building Co. v. Adams, 193 S. C. 142,

7 S. E. (2d) 857.

A verified petition will take the place of

the affidavit named in this section. Biltrite

Building Co. v. Adams, 193 S. C. 142, 7 S.

E. (2d) 857.

The granting or refusing of a petition for

discovery is within the discretion of the

trial judge and his decision thereof will not
be disturbed unless there is shown to be
an abuse of his discretion. Biltrite Building
Co. v. Adams, 193 S. C. 142, 7 S. E. (2d)

857.

And petitioner may show by competent
proof trial judge should exercise discretion.

—Where the sufficiency of a petition was
challenged on the ground that the allega-

tions and verification thereof did not com-
ply with the requirements of the verifica-

tion necessary to a pleading, it was held
that if the petition satisfies the trial judge

that there was merit in its prayer, he has
the right to permit petitioners to show by
competent proof that this was a case in

which he could properly exercise his dis-

cretion and allow the examination prayed
for to be made. Biltrite Building Co. v.

Adams, 193 S. C. 142, 7 S. E. (2df857.

And proof of creditor must satisfy court.

—In Phillips v. Bruton, 128 S. C. 369, 122
S. E. 514, it was held that under the ex-
press terms of this section it is only re-

quired that the judgment creditor make
proof to the satisfaction of the court or a

judge thereof. The sufficiency of the show-
ing made must be determined by the cir-

cuit judge in the exercise of a sound dis-

cretion. Biltrite Building Co. v. Adams,
193 S. C. 142, 7 S. E. (2d) 857.

But the courts do not look with favor
upon a proceeding in the nature of "dis-

covery" which is shown to be merely a
"fishing expedition." Biltrite Building Co.
v. Adams, 193 S. C. 142, 7 S. E. (2d) 857.

It is made plain that while the court does
not favor needless orders for discovery,
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which may go too far afield, nevertheless, Cited in Deer Island Lumber Co. v.

it does not find it necessary in all such Virginia-Carolina Chemical Co., Ill S. C.

cases to reverse the order. Rather, they 299, 97 S. E. 833; Palmetto Bank & Trust
prune it of its excesses and affirm it for Co. v. McCown-Clark Co., 143 S. C. 98,

its virtues. Biltrite Building Co. v. Adams, 141 S. E. 155; DeLoach v. Sarratt, 58 S. C.

193 S. C. 142, 7 S. E. (2d) 857. 117, 36 S. E. 532.

§ 10-1726. Proceedings against joint debtors.

The proceedings mentioned in §§ 10-1721 to 10-1725 may be taken upon the

return of an execution unsatisfied issued upon a judgment recovered in an ac-

tion against joint debtors, in which some of the defendants have not been

served with the summons by which the action was commenced, so far as

relates to the joint property of such debtors. All actions by creditors to obtain

satisfaction of judgments out of the property of joint debtors are maintainable

in the like manner and to the like effect.

1942 Code § 747; 1932 Code § 747; Civ. P. '22 § 614; Civ. P. '12 § 352; Civ. P. '02

§ 314; 1870 (14) § 320.

Cross reference.—See notes to § 10-1725.

§ 10-1727. Witnesses required to testify.

Witnesses may be required to appear and testify on any proceedings under

this article in the same manner as upon the trial of an issue.

1942 Code § 748: 1932 Code § 748; Civ. P. '22 § 615; Civ. P. '12 § 353; Civ. P. '02

§ 315; 1870 (14) § 321.

§ 10-1728. Compelling party or witnesses to attend.

The party or witness may be required to attend before the judge or before

a referee appointed by the court or judge.

1942 Code § 749; 1932 Code § 749; Civ. P. '22 § 616; Civ. P. '12 § 354; Civ. P. '02

§ 316; 1870 (14) § 322.

Referee may hear two cases together of the inquiry he is ordered to take. Kenne-
when taken by two creditors against same saw Mills Co. v. Walker. 19 S. C. 104.

defendant.—In supplementary proceedings Circuit judge may pass final order at his

separately taken by two creditors against chambers in county other than debtor's.—

A

the same defendant, the same referee being circuit judge at his chambers in a county
appointed in each case to take the examina- other than that in which the judgment
tion might hear the two cases together. debtor resides, may pass the final order

Kennesaw Mills Co. v. Walker, 19 S. C. 104. in such proceedings, the examination of

And he must sometimes decide questions the defendant having been had in his own
of law.—A referee, no matter how limited county before a referee appointed for that

his powers, must sometimes necessarily de- purpose. Kennesaw Mills Co. v. Walker,
cide questions of law arising in the progress 19 S. C. 104.

§ 10-1729. Referee to certify examination to judge.

If before a referee the examination shall be taken by the referee and certified

to the judge.

1942 Code § 749; 1932 Code § 749; Civ. P. '22 § 616; Civ. P. '12 § 354; Civ. P. '02

§ 316; 1870 (14) § 322.

§ 10-1730. Examinations under oath.

All examinations and answers before a judge or referee under this article
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shall be on oath, except that when a corporation answers the answer shall

be on the oath of an officer thereof.

1942 Code § 749; 1932 Code § 749; Civ. P. '22 § 616; Civ. P. '12 § 354; Civ. P. '02

§ 316; 1870 (14) § 322.

§ 10-1731. What property may be ordered to be applied to execution.

The judge may order any property of the judgment debtor, not exempt
from execution, in the hands either of himself or any other person or due to

the judgment debtor, to be applied towards the satisfaction of the judgment,

(except that the earnings of the debtor for his personal services at any time

within sixty days next preceding the order cannot be so applied when it

is made to appear by the debtor's affidavit or otherwise that such earnings

are necessary for the use of a family supported wholly or partly by his labor/)

1942 Code § 750; 1932 Code § 750; Civ. P. '22 § 617; Civ. P. '12 § 355; Civ. P. '02

§317; 1870 (14) §323.

One claiming property rights not passed

on in original action has right of trial.—

A

third person claiming property rights which
have not been passed upon in the original

action under which the execution is issued

should not be deprived either of his day
in court or of the right of trial in the form
prescribed by law for a regular judicial

procedure. Palmetto Bank & Trust Co. v.

McCown-Clark Co., 143 S. C. 98, 141 S. E.

155.

And the court cannot summarily dispose

of issues of ownership.—The court cannot
in supplementary proceedings summarily
dispose of issues of ownership or order the

property claimed by third persons applied

towards satisfaction of judgment. Palmetto
Bank & Trust Co. v. McCown-Clark Co..

143 S. C. 98, 141 S. E. 155.

But may merely keep property until de-

termination of ownership.—On a prima facie

showing of ownership in judgment debtor,

a court may in supplementary proceedings
merely keep the property in its possession

till determination of right thereto in proper
action therefor by either of the interested

parties. Palmetto Bank & Trust Co. v.

McCown-Clark Co., 143 S. C. 98, 141 S. E.

155.

Intervention in supplementary proceed-

ings is allowed third party when judgment
creditor arrests funds in his hands after

prima facie showing that such funds be-

long to the judgment debtor. Deer Island

Lumber Co. v. Virginia-Carolina Chemical
Co.. Ill S. C. 299, 97 S. E. 833.

Money in court's hands may be applied

to judgment.—After return of execution un-

satisfied, the court may require money in

its hands, belonging to defendant, to be

applied to the payment of the judgment.

McDaniel v. Stokes, 19 S. C. 60. See also,

Union Bank v. Northrop, 19 S. C. 473.

But real estate conveyed to third party
cannot. — In supplementary proceeding,
court could not hold real estate conveyed
to third party by judgment debtor applica-

ble to pavment of judgment. Wannamaker
v. Bryant, 165 S. C. 107, 162 S. E. 779.

Attorneys fees, had more than sixty days
before, not exempt.—An attorney's fee from
a litigation had more than sixty days next
preceding an order of a judge, as set out

in this section, is not an earning of a debtor
so as to be exempt from the execution un-
der this section. Union Bank v. Northrop,
19 S. C. 473.

Nor are permanent disability benefits.

—

Permanent disability benefits from insur-

ance policy are not "earnings of the debt-
or for his personal services" which are ex-

empt from execution. Matthews v. Mat-
thews, 207 S. C. 170, 35 S. E. (2d) 157.

A court of record has the right to en-

force its orders for such application by at-

tachment as for contempt. Kennesaw Mills

Co. v. Walker, 19 S. C. 104.

Judgment of an administrator charged to

him on final settlement is his property.

—Where an administrator is charged, on
final settlement, with a judgment recov-

ered by him as administrator, such judg-
ment becomes his own property and may
be reached by his creditors in supplemen-
tary proceedings. Rhodes v. Casey, 20 S. C.

491.

Which may be reached by his creditors

under supplementary proceedings.—A judg-

ment recovered against an administrator on
final settlement of the estate of his intestate,

is a judgment against him individually and
upon such judgment supplementary pro-

L'

*-
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ceedings may be had. Rhodes v. Casey, 20

S. C. 491.

But property reached should go to mov-
ing creditors alone.—Where a judgment is

rendered against an administrator, in favor

of several distributees, two of whom insti-

tute supplementary proceedings against

him, it would seem that the property thus

reached should go to the moving creditors

alone; but this is a matter of no interest

to the debtor. See Rhodes v. Casey, 20 S.

C. 491.

Debtor's sureties not required to sur-

render property given them as indemnity.

—

The sureties on a bond for the delivery

of property levied on cannot be required

to surrender to the judgment creditor the

proceeds of the property placed in their

hands to indemnify them, until it is shown
that they have been relieved from liability.

Cheatham v. Seawright, 30 S. C. 101, 8 S.

E. 526.

Innocent assignee of judgment debtor
protected.—An innocent assignee of a judg-
ment from a judgment debtor bought after

an order in supplementary proceedings will

not be required to turn over the assignment
under the order. Robertson, Tavlor & Co.
v. Segler, 24 S. C. 387.

Not necessary to serve rule to show cause
so as to render party amenable for its vio-
lation.—It is not necessary for actual serv-
ice of a rule, and injunction, issued by a

court to a judgment debtor to show cause
why a judgment in his hands should not
be applied to the payment of his judgment,
to be made upon a party in order to make
him amenable for its violation. Robertson,
Taylor & Co. v. Segler, 24 S. C. 387.

Cited in Del.oach v. Sarratt, 58 S. C.

117, 36 S. E. 532.

§ 10-1732. Judge may appoint receiver.

The judge may also, by order, appoint a receiver of the property of the

judgment debtor in the same manner and with the like authority as if appoint-

ment was made by the court, according to § 10-2301. But before the appoint-

ment of such receiver the judge shall ascertain, if practicable, by the oath of

the party or otherwise, whether any other supplementary proceedings are

pending against the judgment debtor, and if such proceedings are so pend-

ing the plaintiff therein shall have notice to appear before him and shall like-

wise have notice of all subsequent proceedings in relation to such receiver-

ship. No more than one receiver of the property of a judgment debtor shall

be appointed.

1942 Code § 751; 1932 Code § 751; Civ. P. '22 § 618; Civ. P. *12 § 356; Civ. P. '02

§ 318; 1870 (14) § 324.

Cross references.—As to filing and effect

of order appointing receiver, see § 10-1734.

As to when receiver may be appointed by

judge, see § 10-2301.

This section is the warrant of a judge to

appoint a receiver to secure the fruits of a

judgment. Deer Island Lumber Co. v. Vir-

ginia-Carolina Chemical Co., Ill S. C. 299.

97 S. E. 833.

But only one appointment can be made.

—Though a creditor, who obtains his judg-

ment after the appointment of a receiver

for the judgment debtor in a former pro-

ceeding, is entitled to have an examination

of the judgment debtor there cannot be

more than one appointment of a receiver.

Sparks v. Davis, 25 S. C. 381.

Though a debt to judgment debtor be
extinguished a receiver may be appointed.

—A receiver may be appointed for an in-

debtedness due the judgment debtor, though

the debt may be extinguished, when the

order of appointment does not determine
the amount due upon the claim or prevent
the cancellation of the debt from being
shown as a defense to an action to recover

thereon. Globe Phosphate Co. v. Pinson,

52 S. C. 185, 29 S. E. 549.

Or when a part of a sum of indebtedness,

but not the whole, is claimed as exempt.

—

When a sum of indebtedness due judgment
debtor is claimed as exempt, but only a part

is properly so claimed, a receiver may be
appointed if the order of appointment di-

rects that the proceeds of the debt be held

subject to the order of the court. Globe
Phosphate Co. v. Pinson, 52 S. C. 185, 29

S. E. 549.

A receiver may De appointed without no-
tice of application for appointment.—

A

judge may, on hearing a referee's report,

appoint a receiver, without specific notice
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having been given that such appointment itors may, after a return of an execution
would then be applied for. Dilling, Baker unsatisfied, apply for the appointment of a
& Co. v. Foster, 21 S. C. 334. receiver of the property of the judgment
And it will be assumed that no other debtor when it appears that he has prop-

such proceedings were pending against de- erty, even in a small amount, which he
fendant.—A receiver having been appointed refuses to apply to the debt. Burdett v.

in supplementary proceedings it will be as- McAllister, 42 S. C. 352, 20 S. E. 86.

sumed that circuit judge did his duty and It is not essential to require a bond of

ascertained that no other supplementary receiver.— It is the usual and better practice

proceeding was then pending against this to require bond from receivers, but it is

defendant. Dilling, Baker & Co. v. Foster, not essential. Dilling, Baker & Co. v. Fos-
21 S. C. 334. ter. 21 S. C. 334.

An appointment may be made though A receiver may be appointed for a non-
judgment debtor has sufficient property.

—

resident judgment debtor.—-Where judg-

Though, on examination, property is found ment debtor, residing in another county,

in debtor's hands sufficient to pay the judg- appeared without objection, and was ex-

ment, a receiver may nevertheless be ap- amined in the county where the judgment
pointed, and when appointed he should be was entered and a receiver was appointed,

the receiver of all the defendant's property. he cannot afterwards object to such ap-

Dilling, Baker & Co. v. Foster, 21 S. C. pointment. Green v. Bookhart, 19 S. C. 466.

334. Cited in Palmetto Bank & Trust Co. v.

Or small amount of property when he McCown-Clark Co., 143 S. C. 98, 141 S. E.

refuses to apply it to debt.—Judgment cred- 155.

§ 10-1733. Prohibition of transfer of property.

The judge may also, by order, forbid a transfer or other disposition of the

property of the judgment debtor not exempt from execution and any inter-

ference therewith.

1942 Code § 751; 1932 Code § 751; Civ. P. '22 § 618; Civ. P. '12 § 356; Civ. P. '02

§ 318; 1870 (14) § 324.

§ 10-1734. Filing and effect of order appointing receiver.

Whenever the judge shall grant an order for the appointment of a re-

ceiver of the property of the judgment debtor the order shall be filed in

the office of the clerk of the court of common pleas of the county in which

the judgment roll in the action or the transcript from the magistrate's judg-

ment upon which the proceedings are taken is filed. The clerk shall re-

cord the order in a book, to be kept for that purpose in his office to be called

"Book of Orders Appointing Receivers of Judgment Debtors" and shall note

the time of the filing of said order therein. A certified copy of the order shall

be delivered to the receiver named therein and he shall be vested with the

property and effects of the judgment debtor from the time of tbe filing and

recording of the order as aforesaid. The receiver of the judgment debtor shall

be subject to the direction and control of the court in which the judgment was
obtained or docketed upon which the proceedings are founded.

A certified copy of the order shall also be filed and recorded in the office

of the register of mesne conveyances of the county in which any real estate

of such judgment debtor sought to be affected by such order is situated and

also in the office of the register of mesne conveyances of the county in which

such judgment debtor resides.

1942 Code § 751; 1932 Code § 751; Civ. P. '22 § 618; Civ. P. '12 § 356; Civ. P. '02

§ 318; 1870 (14) § 324.
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Cross reference.—As to appointment of

receiver, see § 10-1732.

Generally, receiver appointed in proceed-
ings supplementary to execution is not mere
agent or representative of judgment debtor,

but trustee for creditors, and may sue in

his own name to set aside debtor's fraudu-
lent conveyances. Blackmon v. Kirven, 173

S. C. 302, 175 S. E. 637.

All of property of judgment debtor
should go to his receiver.—In supplemen-
tary proceedings in search of assets to pay
a judgment, if fund arrested is in truth

the property of judgment debtor, all of it

ought to go to his receiver. Deer Island
Lumber Co. v. Virginia-Carolina Chemical
Co., Ill S. C. 299, 97 S. E. 833.

And the residue be returned after pay-
ment of debts.—After paying the debts the
receiver should return to the debtor all

property remaining in his hands, but it is

not error of law to omit such a direction

from the order appointing the receiver.

Dilling, Baker & Co. v. Foster, 21 S. C.

334.

§ 10-1735. Proceedings on claims of others to property or on denial of indebt-

edness.

If it appear that a person or corporation alleged to have property of the

judgment debtor or indebted to him claims an interest in the property ad-

verse to him or denies the debt such interest or debt shall be recoverable

only in an action against such person or corporation by the receiver. But
the judge may, by order, forbid a transfer or other disposition of such prop-

erty or interest until a sufficient opportunity be given to the receiver to

commence the action and prosecute the same to judgment and execution.

Such order may be modified or dissolved at any time by the judge granting

the same on such security as he shall direct.

1942 Code § 752; 1932 Code § 752; Civ. P. '22 § 619; Civ. P. '12 § 357; Civ. P. '02

§ 319; 1870 (14) § 325.

Debtor of judgment debtor may pay his

debt only to receiver.—The provisions of

this section authorize an order in supple-

mentary proceedings forbidding one not a

party to the proceedings, but indebted to

a judgment debtor, from paying the amount
of indebtedness to anyone but the receiver.

Globe Phosphate Co. v. Pinson, 52 S. C.

185, 29 S. E. 549.

And judgment debtor may not appeal
from an order requiring this.—An injunc-

tion forbidding a debtor of judgment debt-

or from paying his debt to anyone but the

receiver cannot be appealed from by the

judgment debtor because it was directed

against one not a party to the proceedings,

since he is not aggrieved. Globe Phosphate
Co. v. Pinson. 52 S. C. 185, 29 S. E. 549.

Administrator not entitled to interplead

in supplementary proceedings by creditors

of his intestate.—An administrator, not
denying the possession of or claiming any
interest in a fund belonging to the estate

of his deceased, is not entitled to an action

making all claimants parties to settle the

right to the fund, when judgment creditors

of the deceased have instituted supplemen-
tary proceedings to subject this fund. See
DeLoach v. Sarratt. 58 S. C. 117, 36 S. E.

532.

Payments may be temporarily restrained

pending adjudication of rights to fund where
the fund is held by a third party. Deer Is-

land Lumber Co. v. Virginia-Carolina

Chemical Co., Ill S. C. 299, 97 S. E. 833.

§ 10-1736. Reference by judge.

The judge may, in his discretion, at any time order a reference to a referee

agreed upon by the parties or appointed by him to report the evidence or

the facts and may, in his discretion, appoint such referee in the first order.

1942 Code § 753; 1932 Code § 753; Civ. P. '22 § 620; Civ. P. '12 § 358; Civ. P. '02

§ 320; 1870 (14) § 326.

§10-1737. Costs of proceeding.

The judge may allow to the judgment creditor or to any party so examined,
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whether a party to the action or not, witness fees and disbursements and a

fixed sum in addition, not exceeding thirty dollars, as costs.

1942 Code §754; 1932 Code §754; Civ. P. '22 §621; Civ. P. '12 §359; Civ. P. '02

§ 321; 1870 (14) § 327.

thorized. Cheatham v. Seawright, 30 S. C.

101, 8 S. E. 526.

And especially so where in pursuance of

an order granted by a judge at chambers.

—

A judge sitting at chambers has no power,
unless expressly conferred, to render a judg-
ment enforceable by execution; so he can-
not render a judgment for the costs, fees,

etc., as set out in this section, and grant
leave to issue execution thereon. Cheatham
v. Seawright, 30 S. E. 101, 9 S. E. 526.

Costs may be allowed for any specific

services in an action.—In supplementary
proceedings, a party may be allowed not
only the sum provided for in this section

but also such other costs as may be pro-
vided for the several officers of the court,

including attorneys, for any specific serv-
ices in an action. Dauntless Mfg. Co. v.

Davis, 24 S. C. 536.

This section does not authorize a fee to

plaintiff's attorney. Dilling, Baker & Co. v.

Foster, 21 S. C. 334.

Creditor may recover cost for such pro-
ceeding from administrator.—Where ad-
ministrators voluntarily place a fund be-

longing to their decedent's estate out of

their hands and beyond their control, they
will be held liable for cost of proceeding
supplementary to execution instituted by
a judgment creditor of the decedent to sub-

ject such fund to the payment of his judg-
ments. DeLoach v. Sarratt, 58 S. C. 117.

36 S. E. 532.

Or failing there, from the fund before

it is applied to his judgment.—In case the

cost for proceedings supplementary to ex-

ecution against administrators for funds

voluntarily placed beyond their control can-

not be collected from them, the creditor

may recover his cost from the fund before

it is applied to his judgment. DeLoach v.

Sarratt, 58 S. C. 117, 36 S. E. 532.

Technical sense of the words "costs" and
"disbursements" subordinate to sense in

which they are used.— In the use of the
words "costs" and "disbursements" regard
must be had to the sense in which they are

used more than to their strict technical

meaning. Dauntless Mfg. Co. v. Davis, 24
S. C. 536.

"The judge" here means the judge be-

fore whom such supplementary proceedings
are brought for confirmation or reversal of

the referee's report. Anderson v. Pilgram,
41 S. C. 423, 19 S. E. 1002, 20 S. E. 64.

Allowances are made only when proceed-
ings go beyond referee's report.—No such
allowance as here set out will be made when
the proceedings go no further than the re-

port of the referee. Anderson v. Pilgram,
41 S. C. 423, 19 S. E. 1002. 20 S. E. 64

A fixed sum nay be allowed as costs

though not designated in the order as costs.

—Under the provisions of this section a
person examined as having property of the

debtor in his possession is properly allowed
witness fees and disbursements, and a fixed

sum as costs, though that be not designated
in the order as costs. Cheatham v. Sea-
wright, 30 S. C. 101, 8 S. E. 526.

But can be fixed by the judge only.—The
"fixed sum as costs" herein provided for

must be fixed by the judge and not by the

clerk of the court. Dilling, Baker & Co. v.

Foster, 21 S. C. 334.

Provisions for costs in a judge's order

are set aside on reversal of order.—The mat-
ter of costs, being statutory, a judge's pro-

vision for costs will necessarily be set aside

on a reversal of his order. Burdett v. Mc-
Allister, 42 S. C. 352, 20 S. E. 86.

A judgment and execution for such costs,

fees, etc., are unauthorized.—In view of

§ 10-1738, a judgment and execution for

costs, fees, etc., as set out here, are unau-

§ 10-1738. Punishment for contempt.

If any person, party or witness disobey an order of the judge or referee,

duly served, such person, part)' or witness may be punished by the judge as for

a contempt. And in all cases of commitment under this chapter the person

committed may, in case of inability to perform the act required or to endure

the imprisonment, be discharged from imprisonment by the court or judge

committing him or the court in which the judgment was rendered, on such

terms as may be just.
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1942 Code § 755; 1932 Code § 755; Civ. P. '22 § 622; Civ. P. '12 § 360; Civ. P. '02

§ 322; 1870 (14) § 328.

All orders in these proceedings are to be

enforced by attachment for contempt.—This
section seems to imply that all orders made
in supplementary proceedings are to be
enforced, not by judgment and execution,

but by attachment for contempt. Cheatham
v. Seawright, 30 S. C. 101, 8 S. E. 526.

And this applies to irregular and im-
properly granted orders.—An irregular and
improperly granted order, which should be

attacked by motion to set aside for irregu-

larity, cannot be disregarded and one who
does so is subject to attachment for con-

tempt. Earle v. Stokes, 5 S. C. 336.

Order for imprisonment does not violate

the Constitution.—An order for imprison-
ment of defendant in case he refuses to sur-

render a sum of money adjudged to be due
in supplementary proceedings does not vio-

late the Constitution. Kennesaw Mills Co.

v. Walker, 19 S. C. 104.

But it should not be incorporated in or-

der for delivery of money by debtor.—In an

order in supplementary proceedings for the
delivery of money by the judgment debtor
to the receiver, it is error to incorporate
a direction for imprisonment in case of re-

fusal. Kennesaw Mills Co. v. Walker, 19

S. C. 104.

As the application for attachment is made
after time fixed for execution of order.

—

The application for attachment on defend-
ant's refusal to surrender money in his

hands as ordered by the court should be
made after the time fixed for the execu-
tion of the order, and on rule to show
cause. Kennesaw Mills Co. v. Walker, 19

S. C. 104.

Appeal from order and not habeas cor-

pus is remedy for imprisonment.—Anyone
committed to imprisonment as a result of

disobeying an order, as herein set out, must
seek relief by appeal and not by habeas
corpus. In re Stokes, 5 S. C. 71.

Cited in Latimer v. Trowbridge, 52 S. C.

193, 29 S. E. 634.

Article 3.

Judicial Sales Generally.

§ 10-1751. Property taken under execution to be sold, etc.

When any sheriff or other officer shall take the lands, tenements, goods

and chattels of any person whatsoever by virtue of any execution and the

owner of such lands, tenements, goods and chattels shall not, within five days

after such taking, satisfy the debt, damages and costs of the party issuing

such execution, such sheriff or officer shall and may sell, by auction, the lands,

tenements, goods and chattels so taken or so much thereof as shall be suffi-

cient to satisfy the judgment for the best price that can be got for the same.

1942 Code § 9069; 1932 Code § 9069; Civ. C. '22 § 5478; Civ. C. '12 § 3699; Civ. C. '02

§ 2615; G. S. 1986; R. S. 2115; 1785 (7) 229.

This and other sections in this article ready been sold to pay the executions,

cover tax executions and tax sales.—Os-
borne v. Vallentine, 196 S. C. 90, 12 S. E.

(2d) 856 (1941).

But do not apply to changes in invest-

ment.—This section and other sections in

this article relate to execution and judicial

sales, and have no application to a change

in investment and other such matters which

are inherent in the equitable jurisdiction of

the court. Matheson v. McCormac, 186 S.

C. 93, 195 S. E. 122 (1938).

A sheriff's sale under an execution with
no lien will be valid if there be at the time
in his office an execution having lien. Ag-
new v. Adams, 17 S. C. 364; Garvin v.

Garvin, 34 S. C. 3S8, 13 S. E. 625.

But the sale is invalid if enough has al-

Zylstra v. Keith, 2 DeS. (2 S. C. Eq.) 140.

Sheriff cannot purchase at his own sale.

Lewis v. Brown, 4 Strob. (35 S. C. L.)

293.

A sale under junior judgment divests

the lien of senior judgment. Matthews v.

Nance, 49 S. C. 389, 27 S. E. 408; Trumbo
v. Cumming, 20 S. C. 334; Agnew v.

Adams, 17 S. C. 364; Snipes v. Sheriff, 1

Bay (1 S. C. L.) 295; Greenwood v. Nay-
lor, 1 McC. (12 S. C. L.) 414; Gist v.

Mcjunkin, 1 McM. (26 S. C. L.) 342:

Vance v. Red, 2 Spear (29 S. C. L.) 90;

McKnight v. Gordon, 13 Rich. Eq. (34

S. C. Eq.) 222; In re Voorhies, 46 S. C.

114, 24 S. E. 170.
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Prevention of competition among bidders
will vitiate the sale. Farr v. Sims, Rich.

Eq. Cas. (9 S. C. Eq.) 122; Barrett v. Bath
Paper Co., 13 S. C. 128; Toole v. Johnson,
61 S. C. 34, 39 S. E. 254.

Real property is sold subject to mort-
gages upon it. Commissioners v. Hart, 1

Brev. (3 S. C. L.) 492; Thayer v. Sheriff,

2 Bay (2 S. C. L.) 169; Ex parte Sheriff,

1 McC. (12 S. C. L.) 399; Yates v. Bond,
2 McC. (13 S. C. L.) 382; McClure v.

Mounce, 2 McC. (13 S. C. L.) 423; Nor-
man v. Norman, 26 S. C. 41, 11 S. E. 1096.

But personal property mortgaged is not
liable to executions against the mortgagor.
Reese v. Lvon, 20 S. C. 17; McClendon
v. Wells, 20 S. C. 514; Levi v. Legg & Bell,

23 S. C. 282; Williams v. Dobson, 26 S. C.

110, 1 S. E. 421; Ex parte Knobeloch, 26
S. C. 331, 2 S. E. 612; National Bank of

Newberry v. Kinard, 28 S. C. 101, 5 S. E.

464; Ex parte Lorenz, 32 S. C. 365, 11 S. E.

206; Akers v. Rowan, 33 S. C. 451, 12 S. E.
165.

There is no implied warranty at sher-

iff's sales; the rule of caveat emptor applies.

Thayer v. Sheriff, 2 Bay (2 S. C. L.) 169,

Davis v. Murray, 2 Mill (9 S. C. L.) 143;

Herbemont v. Sharp, 2 McC. (13 S. C. L.)

264; Yates v. Bond, 2 McC. (13 S. C. L.)

382; Davis v. Hunt, 2 Bail. (18 S. C. L.I

412; Stoney v. Shultz, 1 Hill (10 S. C. Eq.)
465; Murphy v. Higginbottom, 2 Hill (20 S.

C. L.) 397; Moore v. Aikin, 2 Hill (20 S. C.

L.) 403; Perry v. Williams, Dud. (23 S. C. L.)

44; Kilgore v. Peden, 1 Strob. (32 S. C. L.)

18; Jones v. Burr, 5 Strob. (36 S. C. L.) 147;

Leger v. Doyle, 11 Rich. (45 S. C. L.) 103;

Wingo v. Brown, 14 Rich. (48 S. C. L.)

103; Cox v. Edwards, 8 S. C. 1 ; Charles-
ton v. Blohme, 15 S. C. 124; Norman v
Norman, 26 S. C. 41, 11 S. E. 1096; Long
v. McKissick, 50 S. C. 218, 27 S. E. 636.

§ 10-1752. Estates held in trust may be sold.

All estate, real or personal, which is held in trust for him against whom
execution is sued may be seized by the sheriff or officer to whom the writ

is delivered and sold as the property of him that is entitled to the trust, in

the same manner as if such property were held in his own name.

1942 Code § 9067; 1932 Code § 9067: Civ. C. '22 § 5476; Civ. C. *12 § 3697; Civ. C. '02

§2613; G. S. 1984; R. S. 2113; 1712 (2) 527.

This section contemplates only a case

where the trust is a clear and simple one
for the benefit of the debtor. Spann v.

Carson, 123 S. C. 371, 116 S. E. 427; White
v. Kavanagh, 8 Rich. (42 S. C. L.) 377.

And not trusts for debtor jointly with
others.—Rice v. Burnett, Speers (17 S. C.

Eq.) 579; Bristow v. McCall, 16 S. C. 545.

Nor such for married women.—You-
mans v. Buckner, 3 Hill (21 S. C. L.) 218.

Section inapplicable to implied or result-

ing trusts.—Harrison v. Hollis, 2 N. &
McC. (11 S. C. L.) 578; Bauskett v. Hol-
sonback, 2 Rich. (31 S. C. L.) 624; Thom-
son v. Peake, 7 Rich. (41 S. C. L.) 353;
White v. Kavanagh, 8 Rich. (42 S. C. L.)

377.

§ 10-1753. Where and by whom sales made.

Property adjudged to be sold must be sold in the county in which it lies,

except as herein otherwise provided, and in the manner herein provided. All

sales of real estate under the orders of the probate court shall be made by the

judge of probate. All sales under the order of the court when the title is to be
made by the clerk of the circuit court shall be made by the clerk. In those

counties in which the office of master exists the master shall make all sales

ordered by the court in granting equitable relief, conformable to the practice

of the circuit court or to the practice of the courts of equity in this State before

such courts were abolished. And whenever real estate is adjudged to be sold

by a master, such sale may take place by consent of the parties to the cause

or their attorneys, or, when infants are parties, by consent of their guardians

ad litem or their attorneys in any county which the court may direct.

Whenever the court of common pleas in any county shall have acquired
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jurisdiction over real estate lying in another county the master for the

county in which the action is brought may sell such real estate in the county

in which the land is situated. But when such land is contained in one tract or

adjoining tracts lying in more than one county the land may be sold in what-

ever county the court may fix, and the advertisement shall appear in the

county or counties in which the land is situate and in which the land is to

be sold. All other judicial sales shall be made by the sheriffs.

1942 Code § 740; 1932 Code § 740; Civ. P. '22 § 607; Civ. P. '12 § 345: Civ. P. '02

§ 306; 1870 (14) § 310; 1S72 (15) 194; 1878 (16) 336, 558; 1884 (18) 708; 1885 (19) 7;

1927 (35) 289; 1929 (36) 1052.

The provisions as to property being sold

in county in which it lies are mandatory.

—

The provisions requiring property adjudged
to be sold, to be sold in the county where
it lies, and by the sheriff of the county are

mandatory. Rose v. Thornley, 33 S. C.

313, 12 S. E. 11. See also, Ostendorff v.

Erown, 15 S. C. 616; Armstrong v. Hum-
phreys, 5 S. C. 128.

But even if directory, courts are bound
to pursue such directions.—Even if the

provision of this section requiring prop-
erty adjudged to be sold, to be sold in the

county where it lies, and by the sheriff of

the county, was directory merely, it would
still follow that the courts were bound to

pursue such direction, and a decree or order

disregarding it would have to be considered

as erroneous. Rose v. Thornley, 33 S. C.

313, 12 S. E. 11. See also, Ostendorff v.

Brown, 15 S. C. 616; Armstrong v. Hum-
phreys, 5 S. C. 12S.

A court may order a receiver, instead

of a master, to dispose of the assets of a

bankrupt.—This and §§ 10-2301 to 10-2313

when construed together mean that while,

as a general rule, sales ordered by the court

in granting equitable relief must be made
by the master, in a <-ase of the sale of the

property of an insolvent bank, the circuit

court is not obliged to follow the general

rule, and may order the assets disposed of

through a receiver by sale or otherwise.

Ex parte O'Bannon, 65 S. C. 487, 43 S. E.
958.

Without contravening this section.—An
order authorizing a receiver appointed by
the court under the authority of §§ 10-2301

to 10-2313 to sell the property of an insol-

vent bank is not in contravention to this

section requiring the property to be sold

bv a master. Ex parte O'Bannon, 65 S. C.

487, 43 S. E. 958.

Court may order clerk to sell mortgaged
land in foreclosure proceedings.—Under
the provisions of this section a circuit

court judge is authorized to order the clerk-

to sell certain premises under a decree of

mortgage foreclosure and to pay the pro-

ceeds to the mortgagee, and the sureties

on the clerk's official bond are liable for

any misappropriation bv him. Fort v. Ass-
mann, 38 S. C. 253, 16 S. E. 887.

Or sheriff, in counties where office of

master does not exist.— In counties where
the office of master does not exist, the

court may order a sale for foreclosure of

mortgaged land to be made by the sheriff.

Childs v. Alexander, 22 S. C. 169.

But not a referee, though a purchaser

at this sale is protected.—A decree in fore-

closure directing the sale of property to be

made by a referee is erroneous, and will be

set aside, on appeal; but, until notice of

appeal is given, it binds the defendant, and
purchaser at the sale will not be affected

by an appeal afterwards taken. Armstrong
v. Humphreys, 5 S. C. 128.

An official deprived of this right may de-

mand judicial inquiry.—It seems that a

judge cannot disqualify an official to sell

property under this section without a right

of judicial inquiry in that official as to

the basis of the judgment. See New Eng-
land Mtg. Security Co. v. Kinard, 43 S. C.

311, 21 S. E. 113^

Sale under renewed execution passes

good title if defendant fails to object to

renewal.—A sheriff's sale of land made in

another county than where the land lies

gives indisputable title to the purchaser as

against the defendant and his vendee,

where the defendant failed, on being sum-
moned, to show cause against renewal of

the execution. Freer v. Tupper, 21 S. C.

75.

Even where execution twenty years old.

—

A sheriff's sale of land made under a re-

newal of an execution twenty years old

passes indisputable title to a purchaser as

against a defendant, where he failed to ob-

ject when summoned to show cause against

the renewal. See Jackson v. Patrick, 10

S. C. 197; McNair v. Ingraham, 21 S. C.

70.

Execution may issue on transcript of

judgment on lands in new county.—When
a judgment, entered in one county and be-
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coming a lien on land in that county, is and the purchaser will, in such a case, pre-

transcribed to the records of a new county, vail over defendant's vendee. Garvin v.

formed from the old county and embracing Garvin, 34 S. C. 388, 13 S. E. 625.

the lands under the lien, execution may A recital in record of sale of land in

issue upon the transcript and the land be foreign county by consent is not open to

sold. Garvin v. Garvin, 34 S. C. 3S8, 13 collateral attack.—A recital in the record
S. E. 625. of partition proceedings that the sale of

Even when judgment is rendered after land in another county was by consent, as

land disposed of by defendant.—An unsat- provided for in this section and § 15-1828,

isfied execution of an older judgment is not open to collateral attack. Connor v.

lodged in the sheriff's office before defend- McCoy, 83 S. C. 165, 65 S. E. 257.

ant sells land, will permit a sheriff's sale Cited in Bush v. Aldrich, 110 S. C. 491,

of the land under an execution on a judg- 96 S. E. 922; In re Rugheimer, 36 F. 369;

ment obtained after the sale by defendant, Habenicht v. Rawls, 24 S. C. 461.

§ 10-1754. When sheriff to make judicial sales ; fees.

All judicial sales shall be made by the sheriff, unless otherwise provided

by law. In all such sales made by him his fees shall be the same as allowed

by law on sales under executions issuing from the court of common pleas.

1942 Code § 3542; 1932 Code § 3542; Civ. C. '22 § 2085; Civ. C. '12 § 1192; Civ. C. '02

§867; G. S. 691; R. S. 746; 1870 (16) 324 §2; 1878 (16) 336; 1891 (20) 1250; 1931 (37) 2.

There is no distinct class of cases in Applied in Calder v. Maxwell, 99 S. C.

which by positive law the clerk, not the 115, 82 S. E. 997.

sheriff, is to execute titles. Childs

v. Alexander, 22 S. C. 169; Williams v. Mc-
Lendon, 44 S. C. 174, 21 S. E. 616.

§10-1755. Same ; local exceptions.

In the counties of Beaufort, Charleston, Chester, Georgetown, Lancaster and

Lexington, the fees of the sheriffs for making judicial sales shall be the same

as are allowed the clerks of the courts in similar cases.

1942 Code § 3542; 1932 Code § 3542; Civ. C. '22 § 2085; Civ. C. '12 § 1192; Civ. C. '02

§867; G. S. 691; R. S. 746; 1870 (16) 324 §2; 1878 (16) 336; 1891 (20) 1250; 1931 (37) 2.

§ 10-1756. Same; Clarendon County.

In Clarendon County all fees and costs of the officer making such a sale

shall be collected from the proceeds of the sale or otherwise and no convey-

ance shall be made or possession delivered until such costs and fees are

collected.

1942 Code 5 3542; 1932 Code § 3542; Civ. C. '22 § 2085; Civ. C. '12 § 1192; Civ. C. '02

§867; G. S. 691; R. S. 746; 1870 (16) 324 §2; 1878 (16) 336; 1891 (20) 1250; 1931 (37) 2.

§ 10-1757. Employment of auctioneers to make judicial sales in Abbeville

County.

The probate judge, master and sheriff of Abbeville County, respectively, may
each employ an auctioneer for their respective offices to make all judicial sales

of property ordered by the court of probate or common pleas court or by

virtue of executions duly issued, to be sold at public auction in Abbeville

County. All auctioneers employed to make sales of property under this sec-

tion shall receive the following fees for their services : one dollar for the

first tract or parcel and fifty cents for each additional sale under the same

decree and when two or more tracts are sold together one dollar and a half
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for each such sale. Such fees shall be taxed and paid as part of the costs

in the proceeding under which such sales are made.

1942 Code § 3902-3; 1937 (40) 112.

§ 10-1758. Sheriff to advertise sale of property.

The sheriff of every county in this State shall, before he exposes any lands

or tenements which he may be directed to sell by virtue of any execution or

mortgage, publicly advertise the same three weeks immediately previous to

the sale day or days on which he means to expose the same for sale.

Personal property shall be advertised for fifteen days.

1942 Code § 9070; 1932 Code § 9070; Civ. C. '22 § 5479; Civ. C. '12 § 3700; Civ. C. '02

§ 2616; G. S. 1987; R. S. 2116; 1797 (5) 305; 1839 (11) 54; 1879 (17) 192.

Computation of time.—In computing the Applied as to foreclosure sale, in Alex-
time, the day the advertisement begins and ander v. Messervey, 35 S. C. 409, 14 S. E.

the day of sale may both be counted. 854.

Manning v. Dove, 10 Rich. (44 S. C. L.) Stated in Osborne v. Vallentine, 196 S. C.

395. 90, 12 S. E. (2d) 856.

§ 10-1759. Contents of advertisement of sale.

The sheriff shall specify in the advertisement the property to be sold the

time and place of sale, the name of the owner of the property and the party

at whose suit the sale is to be made and shall publish the advertisement at

three public places in the county, one whereof shall be at the court house

door, and publication shall also be made in some gazette, as provided in

§ 10-1758, before the day of sale, if the sale is to be made in a county in which

a newspaper may be printed.

1942 Code § 9071; 1932 Code § 9071; Civ. C. '22 § 5480; Civ. C. '12 § 3701; Civ. C. '02

§ 2617; G. S. 1988; R. S. 2117; 1791 (7) 263; 1796 (7) 283; 1839 (11) 54; 1849 (11) 598;

1933 (38) 441.

But an imperfect description of the prop-
erty does not vitiate the advertisement.

Ward v. Cohen, 3 S. C. 338; Lawrence v.

Grambling, 13 S. C. 120; Cain v. Maples,
1 Hill (19 S. C. L.) 304.

Also failure to publish in a newspaper
does not invalidate a sale. Turner v. Mc-
Crea, 1 N. & McC. (10 S. C. L.) 11.

Advertisement not in name of true own-
er when made in name of deceased.

—

Where deceased died prior to assessment
of her land for the current year but after

January 1, and advertisement and levy were
made for sale of the land for taxes in her
name, although she had devised her land

to others, it was held that the levy and
advertisement were not in the name of the

true owners, they being th° devisees. Os-
borne v. Vallentine, 196 S. C. 90, 12 S. E.

(2d) 856.

The advertisement may be evidence to

show that purchaser was not mistaken as

to the property sold. Elfe v. Gadsden, 2

Rich. (31 S. C. L.) 373.

Cross reference.—As to seizure, adver-

tisement and sale of property under execu-

tion for delinquent taxes, see § 65-2766.

The requirements must be essentially

complied with or the sale will be void.

Farr v. Sims, Rich. Eq. Cas. (9 S. C. Eq.)
122.

The constructive notice provided by the

levy, advertisement and sale in the owner's
name, is deemed sufficient. Such notice to

the owners, as required by the tax sale

statutes, being constructive rather than
actual, the court requires strict compliance
therewith, the sound view being that all

requirements of the law leading up to tax

sales which are intended for the protection

of the taxpayer against surprise or the sac-

rifice of his property are to be regarded
mandatory, and are to be strictly enforced.

Osborne v. Vallentine, 196 S. C. 90, 12 S. E.

(2d) 856.

The advertisement must contain the

terms of sale. Farr v. Sims, Rich. Eq.

Cas. (9 S. C. Eq.) 122.
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As to sale en masse or in parcels, see For additional related case as to publica-
Hammett v. Farmer, 26 S. C. 566, 2 S. E. tion in newspaper, see State v. Beckett, 3

507. McC. (14 S. C. L.) 290.

§ 10-1760. Same ; in counties containing cities of sixty thousand by 1930 census.

In all counties containing a city whose population exceeded sixty thou-

sand inhabitants according to the United States census for 1930, in the sale

of any real property sold by order of court, whether the sale be made by
master, referee, special or acting master, judge of probate or other person

designated in the court order or decree, the sale must be advertised in a

newspaper published in such county, at least twice. The first advertisement

shall be three weeks before the date of such sale and the second advertisement

one week before the date of such sale. The advertisement must show

:

(1) The title of the cause: provided, however, that if there be more than

one plaintiff or more than one defendant it shall be sufficient to designate the

title of the cause by giving the name of the plaintiff first appearing or the

defendant first appearing and the fact that there are other parties in the suit

may be designated by adding after the name of such plaintiff or defendant

the words "et al";

(2) The name of the master, referee, special or acting master or other

person designated by the order or decree who is to sell the property;

(3) The property which is to be sold, which may be designated by giving

the street or plat number of the same without setting forth a full descrip-

tion thereof; but when a full description of the property is not given there

shall be noted after the designation of the lot or property a reference to the

page and book in the register of mesne conveyances office where a more ade-

quate description of the same may be had ; and

(4) The terms of such sale and the time and place thereof.

1942 Code § 9071; 1932 Code § 9071; Civ. C. '22 § 5480; Civ. C. '12 § 3701; Civ. C. '02

§ 2617; G. S. 1988; R. S. 2117; 1791 (7) 263; 1796 (7) 2S3; 1839 (11) 54; 1849 (11) 598;
1933 (38) 441.

Cross reference.—See § 10-1759 and notes
thereto.

§ 10-1761. Sale days.

The regular day of sheriff's sales shall be the first Monday in each month
except when the first Monday in any month is a legal holiday in which case

the sale day shall be on the Tuesday next succeeding such holiday. But / / C

the sheriff may sell personal property on any day after fifteen days' adver-

tisement at any convenient place in his county to be designated in the ad-

vertisement. If there be not time to dispose of all the property on sale day

the next day following shall also be a regular sale day, if by public outcry

on sale day notice of sale on the next day shall have been given. The sheriff

may sell property at any other time when so ordered by a court of compe-

tent authority.

1942 Code § 9072; 1932 Code § 9072; Civ. C. '22 § 5481; Civ. C. '12 § 3702; Civ. C. '02

§ 2618; G. S. 19S8; R. S. 2118; 1791 (7) 263; 1839 (11) 54; (15) 850; 1918 (30) 776;

1931 {37) 95.
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Cross reference.—As to sales at public And he is not liable for attachment for

auction of confiscated property, see § 57-241. such postponement. Connor v. Archer, 1

The sheriff can sell only on the first Mon- Spears (28 S. C. L.) 89.

day and Tuesday of each month. Minter Stated in Henry v. Blakely, 216 S. C. 13,

v. Dent, 2 Eail. (18 S. C. L.) 291. 56 S. E. (2d) 581 (1949).
The sheriff must be the judge of the

necessity to postpone a sale to Tuesday.
Cain v. Maples, 1 Hill (19 S. C. L.) 304.

§ 10-1762. Hours of sale.

The hours of sale shall be between eleven and five. But sales shall not be

held at any time after notice given by the sheriff that the sales for the day

have been closed.

1942 Code § 9077; 1932 Code § 9077; Civ. C. '22 § 5484; Civ. C. '12 § 3705; Civ. C. '02

§2620; G. S. 1991; R. S. 2120; 1791 (7) 263; 1839 (11) 54.

This section is directory. Lewis v.

Brown, 4 Strob. (35 S. C. L.) 293.

§ 10-1763. Same; Charleston County.

The hours of sale shall be between eleven and three o'clock in Charleston

County.

1942 Code § 9077; 1932 Code § 9077; Civ. C. '22 § 5484; Civ. C. '12 § 3705; Civ. C. '02

§ 2620; G. S. 1991; R. S. 2120; 1791 (7) 263; 1839 (11) 54.

This section is directory. Lewis v.

Brown, 4 Strob. (35 S. C. L.) 293.

§ 10-1764. Place of sheriff's sales.

The place of sheriff's sales, as to real estate, shall be at the courthouse of

the county. Personalty may be sold at the place whereon it may be found

by the sheriff upon levy or such other more convenient place as may be se-

lected.

1942 Code § 9073; 1932 Code § 9073; Civ. C. '22 § 5482; Civ. C. '12 § 3703; Civ. C. "02

§ 2619; G. S. 1990; R. S. 2119; 1839 (11) 54.

Stated in Henry v. Blakely, 216 S. C. 13,

56 S. E. (2d) 581 (1949).

§ 10-1765. Same; Charleston County.

Master's and sheriff's sales in Charleston County may be conducted at the

Charleston Real Estate Exchange or other place in the county as the court

may direct, any law or custom to the contrary notwithstanding.

1942 Code § 9076; 1932 Code § 9076; Civ. C. '22 § 5483; Civ. C. '12 § 3704; 1908 (25) 1211.

§ 10-1766. Same; Georgetown County.

Sheriff's sales, as to real estate, in Georgetown County may be conducted

at the market place.

1942 Code § 9073: 1932 Code § 9073; Civ. C. '22 § 5482; Civ. C. '12 § 3703; Civ. C. '02

§ 2619; G.S. 1990; R. S. 2119; 1839 (11) 54.

§ 10-1767. Same; Marlboro County.

All public sales in Marlboro County under order of court in partition and
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foreclosure proceedings shall be made by the clerk of the circuit court of

Marlboro County, and his fees and commissions therefor shall be the same
as provided by law for the sheriff of Marlboro County on sales under execu-

tion issuing from the court of common pleas of Marlboro County.

1942 Code § 9075; 1932 Code § 9075; 1931 (37) 197.

§ 10-1768. Same ; Union County.

All lands offered for sale and sold in Union County (1) under the orders

or decrees of court, unless otherwise directed therein, (2) by the sheriff under

levy and execution or (3) by the delinquent tax collector under levy and exe-

cution for taxes, paving assessments and licenses shall be held in the court-

room of the Union County court house.

1942 Code § 9074: 1932 Code § 9074; 1931 (37) 119.

Cited in Osborne v. Vallentine, 196 S. C.

90, 12 S. E. (2d) 856.

§ 10-1769. Sheriff's execution sales to be for cash ; resale.

Every sheriff's sale made by virtue of the directions of an execution shall

be for cash. If the purchaser shall fail to comply with the terms afore-

said the sheriff shall proceed to resell at the risk of the defaulting pur-

chaser either on the same or some subsequent sale day, as the plaintiff may
direct, and, in the absence of any direction by the plaintiff, the sheriff shall

resell on the same day, if practicable, and if not on the next succeeding sale

day, making in every such case proclamation that he is reselling at the risk

of such defaulting former purchaser.

1942 Code § 9078; 1932 Code § 9078; Civ. C. '22 § 5485; Civ. C. '12 § 3706; Civ. C. '02

§ 2621; G. S. 1992; R. S. 2121; 1791 (7) 263; 1839 (11) 54.

I. General Consideration.

II. Resale.

I. GENERAL CONSIDERATION.
Liability of purchaser.—The statute fixes

the liability upon the highest bidder as a

purchaser to the extent of the difference in

bids. Cox v. Edwards, 8 S. C. 1.

Purchaser's title fails where he does not
comply. Jones v. Cathcart Co., 17 S. C.

592.

Purchaser who is owner of execution not

required to pay cash.—Where the purchas-
er is the owner of the execution and en-

titled to the proceeds of the sale, he need
not pay cash, except sufficient to pay costs.

Cobb v. Pressly, 2 McM. (27 S. C. L.) 416;

Lemmond v. Short, 3 Strob. (34 S. C. L.)

313; Lorick & Lowrance v. McCreery, 20

S. C. 424.

Time for compliance.—The bidder may
comply after the time fixed for the resale.

Yates v. Gridley, 16 S. C. 496.

As to time within which to comply, see

Brown v. Barnwell Mfg. Co., 46 S. C. 415,

24 S. E. 191.

Waiver of formalities.—The formalities

required are intended for benefit of parties

interested, and may be waived by their

common consent. O'Bannon v. Kirkland,

2 Strob. (33 S. C. L.) 29; Lewis v. Brown,
4 Strob. (35 S. C. L.) 293; Richardson v.

Inglesby, 13 Rich. (34 S. C. Eq.) 59.

Interest on bid.—The bidder is respon-

sible, when the property is delivered, for

the interest on his bid from the sale.

Hampton v. Eigleberger, 2 Bail. (18 S. C.

L.) 520; Arnold v. House, 12 S. C. 600.

Deed of sheriff, when the bid has not

been fully paid, is valid. Woody v. Dean,
24 S. C. 499.

Section not applicable to foreclosure.

—

This section does not apply to a sale by
the sheriff as directed by decree of fore-

closure. Calder v. Maxwell, 99 S. C. 115,

82 S. E. 997.

As to bid by attorney for undisclosed

principal, see Long v. McKissick, 50 S. C.

218, 27 S. E. 636.

As to acceptance of check for bid, see

Brown v. Barnwell Mfg. Co., 46 S. C. 415,

24 S. E. 191.
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For additional related cases as to Act
1839, see Connor v. Archer, 1 Spears (28

S. C. L.) 89; Yongue v. Cathcart, 2 Strob.

(33 S. C. L.) 221; Towles v. Turner, 3 Hill

(21 S. C. L.) 178.

II. RESALE.

Master's sale at risk of successful bidder

who refused to comply with bid.—Where
an order for sale by the master of dece-

dent's land for payment of debts provided

that, on purchaser's failure or refusal to

comply with the terms of the sale within

five days, the master should readvertise in

like manner, and offer the property for sale

until the property should be sold to a bid-

der who would comply with the terms, the

master, on the successful bidder's refusal

to comply with his bid, was not authorized

to resell the property at the bidder's risk,

notwithstanding this section, since such

statute does not apply to judicial sales, and
the master was bound strictly by the terms
of the order of sale. White v. Brown, 131

S. C. 71, 126 S. E. 750.

The sheriff is not bound to resell. Elfe

v. Gadsden, 1 Strob. (32 S. C. L.) 225.

Resale on same day may be invalid.—A
resale on the same day, at the instance of the

second purchaser, at great sacrifice, is in-

valid. Pickett v. Pickett, 2 Hill Eq. (11

S. C. Eq.) 470.

The resale is not at the risk of the former
purchaser, if the sheriff failed to make
proclamation to that effect, Yongue v.

Cathcart, 2 Strob. (33 S. C. L.) 221.

Nor if made months afterwards, without
the direction of the plaintiff.—Yongue v.

Cathcart, 3 Strob. (34 S. C. L.) 304;

Yongue v. Aiken, 4 Rich. (38 S. C. L.) 15.

But this does not apply where the sheriff

delivers the property without the cash.

Towles v. Turner, 3 Hill (21 S. C. L.) 178;

Cobb v. Pressly, 2 McM. (27 S. C. L.) 416;

Elfe v. Gadsden, 1 Strob. (32 S. C. L.) 225;

Cochran v. Roundtree, 3 Strob. (34 S. C.

L.) 217; Richardson v. Inglesbv, 13 Rich.

Eq. (34 S. C. Eq.) 59.

Nor does it authorize the successor to

sue for the difference in price between the
first and second sale. Underwood v. Ja-
cobs, 3 McC. (14 S. C. L.) 447.

But direction of judgment creditor alone

to deliver property without payment re-

leases the debtor and the bid satisfies the

execution. Richardson v. Inglesbv. 13

Rich. Eq. (34 S. C. Eq.) 5?.

Whether a resale is made by the proper
officer is a question which the purchaser

at the first sale may raise only when sued
for a deficiency. Childs v. Frazee, 15 S. C.

612.

A subsequent judgment creditor cannot
complain of the sheriff's neglect to bind the

bidder by resale within the time required.

State v. Yongue, 6 Rich. (40 S. C. L.) 323.

Where the first bidder is insolvent and
the sheriff fails to so bind him, and resells

for less than his bid, the execution is not
satisfied to the extent of the bid. Lewis
v. Richardson, 6 Rich. (40 S. C. L.) 382.

Where the debtor consents to postpone
the resale, the sheriff is not liable for the

difference in bids. State v. Yongue, 9 Rich.

(43 S. C. L.) 443.

Nor where a judgment creditor consents.

—State v. Yongue, 10 Rich. (44 S. C. L.)

448.

§ 10-1770. Upset bids within thirty days on foreclosure or execution sale.

In all judicial sales of real estate for the foreclosure of mortgages and sales

in execution the bidding shall not be closed upon the day of sale but shall

remain open until the thirtieth day after such sale, exclusive of the day of sale.

Within such thirty day period any person other than the highest bidder at the

sale or any representative thereof in foreclosure and execution suits may enter

a higher bid upon complying with the terms of sale by making any necessary

deposit as a guaranty of his good faith and thereafter within such period any

person, other than such highest bidder at the sale or any representative there-

of, in foreclosure suits may in like manner raise the last highest bid and the

successful purchaser shall be deemed to be the person who submitted the last

highest bid within such period and made the necessary deposit or guaranty.

But the mortgagee or his representative shall enter such bid as he desires

at the time the sale is made and he and all persons acting in his behalf shall

be precluded from entering any other bid in any amount at any other time

except the single or last bid made by him or in his behalf at the sale. If
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the thirtieth day falls on Sunday the bidding shall be closed on the Monday
immediately following.

The bidding shall be reopened by the officer making the sale on the thirtieth

day after the sale, exclusive of the day of the sale, at eleven o'clock in the

forenoon and the bidding shall be allowed to continue until the property shall

be knocked down in the usual custom of auction to the successful highest

bidder complying with the terms of sale. The sales officer shall announce

the sales about to be closed and shall receive the final bids in such sales in

the order determined by him.

1942 Code §9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294: 1939 (41) 156, 202.

Purpose of section.—By this section the

legislature has undertaken to protect, as

far as possible, mortgagors and mort-
gagor's distressed property from mort-
gagees who seek an advantage; the prin-

ciple of the conduct of all judicial sales is

the same—the sale must be made upon
free, fair, and competitive bidding. Ex
parte Keller, 185 S. C. 283, 194 S. E. 15.

This section distinctly recognizes the ne-

cessity of a strict compliance with the

terms of the decree under which property

is sold, in denning who shall be deemed
to be the successful bidder. Peoples Nat.

Bank of Greenville v. Hudson, 179 S. C.

399, 184 S. E. 102; Ex parte Keller, 185

S. C. 283, 194 S. E. 15.

Section 10-1772 in no wise conflicts with
this section. Ex parte Keller, 185 S. C.

283, 194 S. E. 15.

The bid must be in a definite sum, since

in no other way can it be said that the sale

is conducted in a fair manner to all bidders.

Ex parte Keller, 185 S. C. 283, 194 S. E.
15.

Power of court to set aside sale is not
circumscribed by this section.— In proper
cases the court will set aside a judicial sale.

This power of the courts is not circum-
scribed by this section which relates to the

manner of making judicial sales. Jefferson

Standard Life Ins. Co. v. Standard Bldg.

Co., 174 S. C. 150, 177 S. E. 24.

And court will set aside sale for any
irregularity up until thirtieth day.—As re-

gards court's right to set aside judicial

sales, any irregularity occurring at any time
after public sale up until thirtieth day
thereafter would, under the statute, be as po-
tential to invoke power of court as if it

occurred on day of public auctioning. Jef-

ferson Standard Life Ins. Co. v. Standard
Bldg. Co., 174 S. C. 150, 177 S. E. 24.

Mortgage sale of property which evi-

dence showed to be worth more than $5,-

000.00 was set aside and premises ordered

resold, where last bid of $500.00 was in-

adequate, and through negligence of mas-
ter's stenographer, bid of $4,000.00 was not
received in time. Jefferson Standard Life

Ins. Co. v. Standard Bldg. Co., 174 S. C.

150. 177 S. E. 24.

Confirmation of bid error where not en-

tered on master's sales book.—Confirma-
tion of bid on theory that it was made
within statutory thirty-day period after

public sale was error, where no bid was
actually made and entered on master's sales

book before expiration of time. Jefferson

Standard Life Ins. Co. v. Standard Bldg.
Co., 174 S. C. 150, 177 S. E. 24.

Party alleging must prove.—In confirma-
tion proceedings, one alleging that party
making upset bid could not during statu-

tory thirty-day period raise bid made at

mortgage foreclosure sale, because only bid

at public sale was made on its behalf, must
prove that such bid was made on behalf

of such party. Jefferson Standard Life Ins.

Co. v. Standard Bldg. Co., 174 S. C. 150,

177 S. E. 24.

Party waived right to object that ques-
tions respecting bids made during statu-

tory thirty-day period after judicial sale

were raised by rule to show cause in orig-

inal case, where he made return to rule

after objections were overruled. Jefferson
Standard Life Ins. Co. v. Standard Bldg.
Co., 174 S. C. 150, 177 S. E. 24.

Order directing sale of realty by receiver

at private sale after advertisement and fil-

ing of bids in suit which was begun by peti-

tion for leave to sell and convey property
to mortgage creditor held not violative of

laws relating to judicial sales, since pro-
ceeding was not suit to foreclose real estate

mortgage and court had given full consid-

eration to questions relating to necessity

for sale of property and time, place, man-
ner, and method of sale. Hannon v. Me-
chanics Building & Loan Ass'n, 177 S. C.

153, 180 S. E. 873.

This section is inapplicable to receiver's

sale of industrial corporation's property, in-
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eluding both realty and personalty, as a For a construction of this section prior

going concern. Montgomery & Crawford, to the 1939 amendment, see Hollidav v.

Inc. v. Arcadia Mills, 174 S. C. 252, 177 McFadden, 188 S. C. 187, 198 S. E. 392.

S. E. 151.

§ 10-1771. Same in other judicial sales.

In judicial sales other than foreclosures or in execution the bidding shall

not remain open but shall be closed upon the date of sale unless there be ob-

jection at or prior to the hearing at which the decree is rendered to such clos-

ing by one or more parties to the suit, in which case the question shall be

within the discretion of the court. In sales which involve both partition and

foreclosure the bidding shall remain open as in foreclosure sales unless the

right to a deficiency judgment is expressly waived.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 156, 202.

§10-1772. Deposits by bidders.

In no decree of sale or order thereunder shall there be a requirement for

a deposit of cash or other guaranty of good faith prior to the conclusion of the

bidding at any judicial sale of real estate, and such deposit or guaranty as may
be required at the conclusion of the bidding and of any person who there-

after raises the bid within the aforementioned period shall be five per cent

of the bid or some lesser percentage thereof.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 202.

This section in no wise conflicts with of cash or other guaranty of good faith on

§ 10-1770. Ex parte Keller, 185 S. C. 283, the part of a bidder, the only limitation

194 S. E. 15. thereon and thereabout being that the de-

This section leaves to the discretion of cree or order shall not require a deposit

the court the form of deposit or guaranty, of cash or other guaranty of good faith prior

whether it be cash, cashier's check, certi- to the conclusion of the bidding, and of any
fied check, or a bond or other security. Ex person who thereafter raises the bid within

parte Keller, 185 S. C. 283, 194 S. E. 15. the thirty-day period, as a prerequisite to

Court has power to require deposit.

—

bidding; and that the deposit required shall

This section if not directly, by implication not exceed five per cent of the bid. Ex
recognizes the power of the court in its parte Keller, 185 S. C. 283, 194 S. E. 15.

decree of sale or order, to require a deposit

§ 10-1773. Return of deposit when bid raised.

When any bid is raised as provided in § 10-1770 the deposit theretofore made
by the prior high bidder shall be returned, with written notice to the effect

that his bid has been raised, to him or his attorney personally or by mail

within two days thereafter, and he shall have no further interest in the bid

or sale.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (3S) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 202.

§ 10-1774. Provisions inapplicable to certain foreclosure suits.

The provisions of §§ 10-1770 to 10-1773 shall not apply to any suit brought

for foreclosure if the complaint therein states that no personal or deficiency

judgment is demanded and that any right to the same is expressly waived or

924



§ 10-1775 Civil Remedies and Procedure § 10-1777

when the plaintiff is suing in a representative or fiduciary capacity or a de-

fendant is sued in such capacity and sets up a right to affirmative relief in

his answer, makes the beneficiary or a member of the class of beneficiaries

a party to the action and requests in the complaint or answer leave of the

court to waive any right to a personal or deficiency judgment, and such leave

is granted by the court and incorporated in the decree. But in any such case

the sales officer shall state in the advertisement of sale that no personal or

deficiency judgment is demanded and that the bidding will not remain open

after the sale but that compliance with the bid may be made immediately.

1942 Code § 907S-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 156, 202.

§ 10-1775. Compensation of officer making sale.

The officer making judicial sales of real estate may charge for services

rendered in making such sales and in paying over the proceeds of such sales

to the parties entitled thereto and for rendering all services in connection with

such sales for which a commission fee is authorized by law a fee of seven

dollars in case of such sale for a price of five hundred dollars or less and in

the case of a sale for more than five hundred dollars he shall be entitled to

an additional fee of one per cent of the excess. No fees, charges or commis-

sions, other than those herein authorized, may be charged by the officer

making such sales, except that if such officer acted as referee or master in

any case and took testimony, made a report or performed any other service

prior to the order or decree of sale he shall be entitled to the regular legal

fees therefor. When such officer is upon a salary basis of compensation all

such fees, charges and commissions shall be paid to the county treasurer as

may be provided by law.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 202.

§10-1776. Same; local exceptions.

In Aiken County and Florence County the additional fee for a sale for more
than five hundred dollars shall be one and one-half per cent instead of one

per cent of such excess. In Florence County, upon application by the master

or special masters, any circuit judge having jurisdiction of any such cause

may, in his discretion, revise or modify the fees and commissiones payable

under this section and § 10-1775 and fix the amount of compensation to be paid

such master or special masters.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 202.

§ 10-1777. Same; Allendale County.

The provisions of § 10-1775 shall not apply to the county of Allendale. The
fees and commissions of the master of Allendale County and special master

to whom causes in said county are referred shall be in the same amounts pro-

vided by law prior to April 11 1932. But any circuit judge having jurisdic-

tion of any such cause may, in his discretion, revise or modify such fees and
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commissions and fix the amount of compensation to be paid to such master

or special masters.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 202.

§10-1778. Same ; Charleston County.

The provisions of § 10-1775 shall not apply to the county of Charleston, but

the fees, charges and commissions of sales officers in that county shall remain

as fixed by law on May 16 1933.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 202.

§10-1779. Same ; Georgetown County.

The provisions of § 10-1775 shall not apply in the county of Georgetozi.fi,

where the clerk of court making the sale shall be entitled to the fees other-

wise provided for by law when he acts as special referee in the case in which

the sale is made.

1942 Code § 9078-1; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620,

1936 (39) 1294; 1939 (41) 202.

§ 10-1780. Same; Marlboro County.

The provisions of § 10-1775 shall not apply in Marlboro County and the fees,

charges and commissions of the officers selling lands in said county shall re-

main as fixed by law prior to November 1 1933.

1942 Code § 907S-1 ; 1932 (37) 1529; 1933 (38) 511; 1934 (38) 1187, 1266, 1346, 1620;

1936 (39) 1294; 1939 (41) 202.

§ 10-1781. Proceeds of sale by debtor paid over to sheriff.

The entire proceeds of a sale of property subject to levy and sale made
by the judgment debtors are to be paid over by such judgment debtors to the

sheriff in whose office such judgments, executions or decrees are lodged, to

be applied by the sheriff towards the satisfaction of the same.

1942 Code § 9079; 1932 Code § 9081; Civ. C. '22 § 5486; Civ. C. '12 § 3707; Civ. C. *02

§ 2622; G. S. 687; R. S. 2122; 1871 (14) 604.

§ 10-1782. Confirmation of sale and deed.

If no objection as to the price at which the property may have been sold

shall be made in writing by either of the judgment creditors and filed with

the sheriff within three months from and after the time such payment shall

have been made, the sale shall thereupon be considered confirmed, and the

sheriff shall make the following endorsement on the back of the deed of con-

veyance, viz. : "No objection having been filed in my office to the within bar-

gain and sale within the time prescribed by law this bargain and sale is there-

fore confirmed." Such endorsement shall be dated and signed officially by the

sheriff.

1942 Code § 9079; 1932 Code § 9081; Civ. C. '22 § 5486; Civ. C. '12 § 3707; Civ. C. '02

§ 2622; G. S. 687; R. S. 2122; 1871 (14) 604.
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§ 10-1783. Proceedings if judgment creditors object to sale.

Should any of the judgment creditors object to the price at which any of

the property may have been sold and file such notice with the sheriff within

the time before mentioned the sheriff shall immediately proceed to levy upon

and offer for sale such property, proceeding, in all respects, according to the

law in regard to levy and sale by the sheriff. If the highest bid made for

such property upon such sale shall not be more than the amount of the in-

debtedness which had been cancelled by the sale made by the debtor the

sheriff shall withdraw such property from sale, and the creditor who may have

filed his objection shall be required to pay all costs and expenses that accrued

in consequence thereof.

1942 Code § 9080; 1932 Code § 9082; Civ. C. *22 § 5487; Civ. C. '12 § 3708; Civ. C.

'02 §2623; G. S. 688; R. S. 2123; 1871 (14) 605.

§ 10-1784. Endorsement on conveyance in case of objection.

Should any judgment creditor so object the sheriff shall make the follow-

ing endorsement on the back of the conveyance made by the debtor, viz.:

"Objection having been filed in my office by , judgment creditor,

I levied upon and exposed for sale the property within named and failing

to receive a higher bid than the amount of indebtedness cancelled by the

proceeds of the within bargain and sale this sale is therefore confirmed.

Such endorsement shall be signed by the sheriff.

1942 Code § 9081; 1932 Code § 9083; Civ. C. '22 § 5488; Civ. C. '12 § 3709; Civ. C.
'02 § 2624; G. S. 689; R. S. 2124; 1871 (14) 605.

§ 10-1785. Proceedings when property sold by sheriff brings more than sale

by debtor.

In the event that the property, when so exposed for sale by the sheriff as

provided for in § 10-17S3, should bring more than the amount of the indebted-

ness cancelled by the proceeds of the sale made by the debtor the purchaser

from the debtor shall be refunded the amount paid by him with interest from

the time of payment and the bargain and sale made by the debtor rescinded

and titles executed by the sheriff to the purchaser at his sale. After deduct-

ing the costs and expenses by reason of the levy and sale the remainder shall

be applied, according to law, towards satisfaction of the judgments or exe-

cutions in his office.

1942 Code $ 9082; 1932 Code 9084; Civ. C. '22 § 5489; Civ. C. '12 § 3710; Civ. C. '02

§ 2625; G. S. 690; R. S. 2125; 1871 (14) 605.

§10-1786. Conveyance after sale.

Upon such sale being made and the terms complied with the officer making

the same must execute a conveyance to the purchaser which shall be effec-

tual to pass the rights and interests adjudged to be sold.

1942 Code § 740; 1932 Code § 740; Civ. P. '22 § 607; Civ. P. '12 § 345; Civ. P. '02

§ 306; 1870 (14) § 310; 1872 (15) 194; 1878 (16) 336, 558; 1884 (18) 708; 1885 (19) 7;

1927 (35) 289; 1929 (36) 1052.
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§ 10-1787. Conveyances of real estate sold under execution.

When any sheriff or other officer makes a conveyance of any real estate

sold by virtue of a tax execution or other execution the conveyance shall con-

tain the name of the person owning- the property executed on, the name of

the judgment creditor executing, the date of execution and the date of sale.

1942 Code § 9083; 1932 Code § 9079; 1929 (36) 277.

Cited in Osborne v. Vallentine, 196 S. C.

90, 12 S. E. (2d) 8S6.

§ 10-1788. Successors of selling officers may make title.

In all cases in which any sheriff, probate judge, clerk of court or master

shall have legally sold any real or personal estate and such sheriff, probate

judge, clerk of court or master shall die, resign or otherwise go out of office

before he shall have executed title therefor to the purchaser, any subsequent

sheriff, probate judge, clerk of court or master of the same county, upon the

terms of sale being complied with or satisfactory evidence produced that they

have been complied with, may make and execute good and sufficient title to the

purchaser for the property so sold.

1942 Code § 3541; 1932 Code § 3541; Civ. C. '22 § 2084; Civ. C. '12 § 1191; Civ. C.
'02 § 866; G. S. 686; R. S. 745; 1899 (23) 44.

Deed by subsequent sheriff relates back. land, and relate back to the time of the

—A deed in fee of the property sold to a sale. Carolina Sav. Bank v. McMahon, 37

purchaser by a subsequent sheriff of the S. C. 309, 16 S. E. 31.

same county will vest in him the fee to the

§ 10-1789. Recording of execution conveyances.

When any conveyance under § 10-1787 is offered to any clerk of court or reg-

ister of mesne conveyances of this State for recording he shall index it under

the name of the officer who made the conveyance, the name of the person whose
property was executed on, as grantor, and the name of the person who purchased,

as grantee.

1942 Code § 9083-1; 1932 Code § 9079; 1929 (36) 277.

§ 10-1790. Judicial sales res judicata as to innocent purchasers, without con-

firmation.

Upon the execution and delivery by the proper officer of the court of a deed

for any property sold at a judicial sale under a decree of a court of compe-

tent jurisdiction the proceedings under which such sale is made shall be

deemed res judicata as to any and all bona fide purchasers for value without

notice, notwithstanding such sale may not subsequently be confirmed by the

court.

1942 Code § 9084; 1932 Code § 9080; 1923 (33) 126.

Not necessary to have sale confirmed.

—

was regular and fair, it was held that the

Where the mortgagee was the purchaser of failure to have the sale confirmed by the

the property sold and there was no sug- order of the court did not -./ork any hard-

gestion of fraud, nor was there any evi- ship on the mortgagor and this section dis-

dence that the purchaser had notice of any posed of the matter. VVooten v. Seanch,

irregularities in the proceedings, if any ex- 187 S. C. 219, 196 S. E. 877.

isted, the trial judge holding that the sale
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§ 10-1791. Liens extinguished by sale when lien creditor party to proceeding.

No lien created by operation of law or agreement of the parties whether of

record or authorized by law to be entered of record in any office of any clerk

of court or register of mesne conveyance in this State or any transcript, ex-

tension, renewal or revival thereof shall constitute a lien or attach or reattach

as a lien on real property of the lien debtor or real property in which the lien

debtor has an interest after a public sale of such real property at any execution

or judicial sale in any action or special proceeding to which the lien creditor

is duly made a party as provided by law. But this section and § 10-1792 shall

not be construed to affect any prior mortgage lien not foreclosed in any such

action or special proceeding and shall not be construed to require the fore-

closure of any such prior mortgage lien. And this section and § 10-1792 shall

not apply to tax execution sales.

1942 Code § 9084-1; 1935 (39) 503.

§ 10-1792. Reacquisition of such property by lien debtor.

No lien on real property barred by a public sale of such real property at

any execution or judicial sale heretofore made in the manner provided in

§ 10-1791, nor any transcript, extension, renewal or revival thereof, shall con-

stitute a lien or attach or reattach as a lien on the real property so sold, or

any part thereof, if acquired by the lien debtor subsequent to May 11 1935.

1942 Code § 9084-2; 1935 (39) 503.

§ 10-1793. To pay over proceeds to prior lien.

The sheriff shall pay over the proceeds of sale of any real estate sold by
him to any judgment creditor having a prior lien thereon.

1942 Code § 3540; 1932 Code § 3540; Civ. C. '22 § 2083; Civ. C. '12 § 1190; Civ. C. '02

§ 865; G. S. 685; R. S. 744; 1839 (11) 55 § 60.

Priority of liens.—A prior judgment to

another does not constitute a prior lien on
lands acquired by the judgment debtor sub-

sequent to the entry of both judgments, as

their lien attaches at the same time, and
they are entitled to a pro rata distribution.

Belknap v. Greene, 56 S. C. 119, 34 S. E.

26. See also, Davis v. Hunt, 2 Bail. (18

S. C. L.) 412; State v. Easterling, 1 Rich.

(30 S. C. L.) 310; Furman v. Christie, 3

Rich. (37 S. C. L.) 1; Lynch v Hanahan,
9 Rich. (43 S. C. L.) 186; Wallace v. Gra-

ham, 13 Rich. (47 S. C. L.) 322; State v.

Boles, 13 S. C. 283; Trimmier v. Winsmith,
23 S. C. 449; Garvin v. Garvin, 34 S. C.

388, 13 S. E. 625.

A State court, on an application, by the

holder of a senior judgment rendered in a
Federal court within the State, for a rule

against a sheriff holding the proceeds of a

sale on execution under a junior judgment
rendered in a State court, will require him
to apply such proceeds first on the Federal
judgment. In re Voorhies, 46 S. C. 114,

24 S. E. 170.

Priority of execution for costs.—Under
this section an execution for costs in a suit

to compel compliance herewith was prop-
erly postponed to an execution for costs

issued upon a prior judgment. National
Bank v. Goodman, 33 S. C. 601, 11 S. E.

785.

Applied in Kaminsky v. Trantham, 45 S.

C. 393, 23 S. E. 132.
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CHAPTER 21.

Abatement of Nuisances.

Sec. Sec.

10-1801. Use of buildings or places for 10-1808. Abatement; closing place for

lewdness declared a nuisance. year.

10-1802. Attorney General, solicitor, or cit- 10-1809. Use of proceeds of sale.

izen may bring suit for injunc- 10-1810. Entry or use of building contempt.
tion. 10-1811. Owner may secure release of build-

10-1803. Temporary injunction. ing.

10-1S04. Trial; evidence of general reputa- 10-1812. Notice to owner before action

tion. against him.

10-1805. Immunity of witnesses. 10-1813. When county attorney or solicitor

10-1806. Dismissal. to enforce.

10-1807. Violation of injunction.

§ 10-1801. Use of buildings or places for lewdness declared a nuisance.

Whosoever shall erect, establish, continue, maintain, use, own, occupy, lease

or re-lease any building, erection or place used for the purpose of lewdness,

assignation or prostitution in this State is guilty of a nuisance, and the build-

ing, erection or place or the ground itself in or upon which such lewdness,

assignation or prostitution is conducted, permitted, carried on, continued or

exists and the furniture, fixtures, musical instruments and movable property

used in conducting or maintaining such nuisance are also declared a nuisance

and shall be enjoined and abated as hereinafter provided.

1942 Code § 575; 1932 Code § 575; Civ. P. '22 § 491: 1918 (30) 814.

§ 10-1802. Attorney General, solicitor, or citizen may bring suit for injunction.

Whenever a nuisance is kept, maintained or exists, as defined in this chap-

ter, the Attorney General, the solicitor of the judicial district in which such

nuisance is kept or any citizen of the State may maintain an action in equity in

the name of the State, upon the relation of such Attorney General, solicitor

or citizen, to enjoin perpetually such nuisance, the person conducting or main-

taining the same and the owner or agent of the building or ground upon which

the nuisance exists.

1942 Code § 576; 1932 Code § 576; Civ. P. '22 § 492; 1918 (30) 814.

§ 10-1803. Temporary injunction.

In such action the court or the judge in vacation shall, upon the presenta-

tion of a petition therefor alleging that the nuisance complained of exists,

allow a temporary writ of injunction, without bond, if the existence of such

nuisance shall be made to appear to the satisfaction of the court or judge by

evidence in the form of affidavits, depositions, oral testimony or otherwise,

as the complainant may elect, unless the court or judge by previous order

shall have directed the form and manner in which it shall be presented. Three

days' notice in writing shall be given the defendant of the hearing of the

application and if then continued at his instance the writ as prayed shall be

granted as a matter of course. When an injunction has-been granted it shall

be binding on the defendant throughout the State and any violation of the
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provisions of the injunction herein provided for shall be a contempt as here-

inafter provided.

1942 Code § 576; 1932 Code § 576; Civ. P. '22 § 492; 1918 (30) 814.

§ 10-1804. Trial ; evidence of general reputation.

The action, when brought, shall be triable at the first term of court after

due and timely service of the notice has been given, and in such action evi-

dence of the general reputation of the place shall be competent for the pur-

pose of proving the existence of the nuisance.

1942 Code § 577; 1932 Code § 577; Civ. P. '22 § 493; 1918 (30) 815.

§10-1805. Immunity of witnesses.

The solicitor, Attorney General or other attorney representing the prose-

cution for violation of this statute may, with the approval of the court, grant

immunity to any witness called to testify in behalf of the prosecution.

1942 Code § 583; 1932 Code § 583; Civ. P. '22 § 499; 1918 (30) 817.

§ 10-1806. Dismissal.

If the complaint is filed by a citizen or corporation it shall not be dismissed

except upon a sworn statement made by the complainant and his or its attor-

ney setting forth the reason why the action should be dismissed and upon

the approval of such dismissal by the Attorney General or by the solicitor,

in writing or in open court. If the court is of the opinion that the action

ought not to be dismissed it may direct the Attorney General or solicitor to

prosecute said action to judgment, and if the action is continued more than

one term of court any citizen of the State may be substituted for the complain-

ing party and prosecute the action to judgment. If the action is brought by

a citizen or a corporation and the court finds there was no reasonable ground

or cause for the action, the costs may be taxed to such citizen or corporation.

1942 Code § 577; 1932 Code § 577; Civ. P. '22 § 493; 1918 (30) 815.

§10-1807. Violation of injunction.

In case of the violation of any injunction granted under the provisions

of this chapter the court or, in vacation, a judge thereof may summarily try

and punish the offender. The proceeding shall be commenced by filing with

the clerk of the court a complaint, under oath, setting out the alleged facts

constituting such violation, upon which the court or judge shall cause a war-

rant to issue under which the defendant shall be arrested. The trial may be

had upon affidavits, or either party may at any stage of the proceedings de-

mand the production and oral examination of the witnesses. A party found

guilty of contempt under the provisions of this section shall be punished by

a fine of not less than two hundred dollars nor more than one thousand dollars

or by imprisonment in the county jail or State Penitentiary not less than three

months nor more than six months, or by both fine and imprisonment.

1942 Code § 57S; 1932 Code § 578; Civ. P. '22 § 494; 1918 (30) 815.
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§ 10-1808. Abatement ; closing place for year.

If the existence of the nuisance be established in an action, as provided in

this chapter or in a criminal proceeding, an order of abatement shall be entered

as part of the judgment in the case. The order shall direct the removal from

the building or place of all fixtures, furniture, musical instruments or mov-
able property used in conducting the nuisance, shall direct the sale thereof in

the manner provided for the sale of chattels under execution and shall direct

the effectual closing of the building or place against its use for any purpose

and so keeping it closed for a period of one year, unless sooner released.

1942 Code § 579; 1932 Code § 579; Civ. P. '22 § 495; 1918 (30) 816.

§ 10-1809. Use of proceeds of sale.

The proceeds of the sale of the personal property, as provided in § 10-1808.

shall be applied in the payment of the costs of the action and abatement and

the balance, if any, shall be paid to the defendant.

1942 Code § 580; 1932 Code § 580: Civ. P. '22 § 496; 1918 (30) 816.

§ 10-1810. Entry or use of building contempt.

If any person shall break and enter or use a building, erection or place

so directed to be closed he shall be punished as for contempt, as provided

in § 10-1807.

1942 Code § 579; 1932 Code § 579; Civ. P. '22 § 495; 1918 (30) 816.

§ 10-1811. Owner may secure release of building.

If the owner appears and pays all costs of the proceeding and files a bond,

with sureties to be approved by the court, in the full value of the property,

to be ascertained by the court or, in vacation, by the county auditor's records,

conditional that he will immediately abate the nuisance and prevent the same

from being established or kept therein within a period of one year thereafter,

the court or, in vacation, the judge may, if satisfied of his good faith, order

the premises closed under the order of abatement to be delivered to the owner
and the order of abatement cancelled so far as the same may relate to said

party. And if the proceeding be an action in equity and said bond be given

and costs therein paid before judgment and order of abatement the action

shall be thereby abated as to said building only. The release of the prop-

erty under the provisions of this section shall not release it from judgment

lien, penalty or liability to which it may be subject by law.

1942 Code § 581; 1932 Code § 581; Civ. P. '22 § 497; 1918 (30) 816.

§ 10-1812. Notice to owner before action against him.

No proceeding against the owner of the real estate shall be commenced
hereunder unless ten days' written notice be given by the prosecuting at-

torney to such owner or his agent and upon his failure thereafter to abate

the nuisance.

1942 Code § 582; 1932 Code § 582; Civ. P. '22 § 498; 1918 (30) 817.
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§ 10-1813. When county attorney or solicitor to enforce.

In case the existence of such nuisance is established in a criminal proceed-

ing in a court not having equitable jurisdiction the county attorney or solici-

tor of the district shall proceed promptly under this chapter to enforce the

provisions and penalties hereof, and the finding of the defendant guilty ill

such criminal proceedings, unless reversed or set aside, shall be conclusive

as against such defendant as to the existence of the nuisance.

1942 Code § 580; 1932 Code § 580; Civ. P. '22 § 496; 1918 (30) 816.

CHAPTER 22.

Arbitration.

Sec. Sec.

10-1901. Agreement to arbitrate. 10-1904. Effect of findings; appeal.
10-1902. Selection and oath of arbitrators. 10-1905. Filing award.
10-1903. Powers of arbitrators.

§ 10-1901. Agreement to arbitrate.

Any and all persons, in case of disagreement or difference of opinion as to

the proper settlement of any contention that may hereafter arise, may agree

to leave their differences to arbitration, each party to enter into bond in

double the amount involved faithfully to abide the result of arbitration.

1942 Code § 7041; 1932 Code § 7041; Civ. C. '22 § 5602; Civ. C. '12 § 3953; Civ. C. '02

§ 2849; 1896 (22) 193.

Cross reference.—As to constitutional pro-

vision for arbitration, see S. C. Const., Art.

6, §1.

§ 10-1902. Selection and oath of arbitrators.

The arbitrators shall be selected in the following manner: one discreet

person shall be selected by each party to the contention and the two so se-

lected shall select a third person who shall not be connected with either of

the principals by blood or otherwise. The three so selected shall proceed to

organize by electing a chairman from their number and shall take the fol-

lowing oath, to wit : "I do solemnly swear that I will duly consider all

the evidence adduced by the several parties to this contention, and I will render

a true verdict of findings according to law and the evidence."

1942 Code § 7041; 1932 Code § 7041; Civ. C. '22 § 5602; Civ. C. '12 § 3953; Civ. C. '02

§ 2849; 1896 (22) 193.

§ 10-1903. Powers of arbitrators.

The arbitrators appointed as aforesaid shall have power to subpoena wit-

nesses and send for papers with the same powers and penalties as now apply

to magistrates' courts.

1942 Code § 7041; 1932 Code § 7041; Civ. C. '22 § 5602; Civ. C. '12 § 3953; Civ. C. '02

§ 2849; 1896 (22) 193.
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§ 10-1904. Effect of findings ; appeal.

The findings of the board of arbitration shall be final, except that either

party shall have the right of appeal to the circuit court by serving written

notice upon the opposite party within five days after the finding of the arbi-

trators, setting forth the grounds of the appeal. On such appeal the circuit

judge presiding shall hear the appeal as to all questions of law and fact without

the intervention of a jury. If no such notice be given within five days after

such finding the award of arbitration shall be final.

1942 Code § 7041; 1932 Code § 7041; Civ. C. '22 § 5602; Civ. C. '12 § 3953; Civ. C. '02

§ 2849; 1896 (22) 193.

Conclusiveness of arbiter's decision.

—

Applied in Rogers v. McManus, 108 S. C.

The decision of the arbiter when reached 350, 94 S. E. 732; Jones v. Enoree Power
in the exercise of his honest judgment is Co., 92 S. C. 263, 75 S. E. 452.

conclusive. Brooke v. Laurens Mills Co., Cited in Haig v. Wateree Power Co., 119

78 S. C. 200, 58 S. E. 806. S. C. 319, 112 S. E. 55.

As to when award will be set aside, see

Greenville County v. Spartanburg County,
62 S. C. 105, 40 S. E. 147.

§ 10-1905. Filing award.

The award of the arbitration shall be filed with the clerk of court of com-

mon pleas within five days after such finding and when so filed shall become

a judgment of the court of common pleas for such county.

1942 Code § 7041; 1932 Code § 7041; Civ. C. '22 § 5602; Civ. C. *12 § 3953; Civ. C. '02

§ 2849; 1896 (22) 193.

CHAPTER 23.

Death by Wrongful Act and Lynching.

Article 1.

Death by Wrongful Act.

Sec.

10-1951. Civil action for wrongful act

causing death.

10-1952. Beneficiaries of action for wrong-
ful death.

10-1953. Same in cases of illegitimacy.

10-1954. Damages; amount and to whom
payable.

Sec.

10-1955. Liability for costs.

10-1956. When article inapplicable.

Article 2.

Liability of County for Lynching.

10-1961. When county liable for damages
for lynching.

Article 1.

Death by Wrongful Act.

§ 10-1951. Civil action for wrongful act causing death.

Whenever the death of a person shall be caused by the wrongful act, neg-

lect or default of another and the act, neglect or default is such as would, if

death had not ensued, have entitled the party injured to maintain an action

and recover damages in respect thereof, the person who would have been

liable, if death had not ensued, shall be liable to an action for damages, not-
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withstanding the death of the person injured, although the death shall have

been caused under such circumstances as make the killing in law a felony.

In the event of the death of the wrongdoer, such cause of action shall survive

against his personal representative.

1942 Code § 411; 1932 Code § 411; Civ. P. '22 § 367; Civ. C. '12 § 3955; Civ. C. '02

§ 2851; G. S. 2183; R. S. 2315; 1859 (12) 825; 1949 (46) 270.

I. General Consideration.

II. Nature of Right Conferred by Section.

III. Negligence.

IV. Release from Liability.

Cross Reference.

See § 58-1004, as to modification of the common law principles of contributory negli-

gence in cases involving accidents at railroad crossings, and the note thereto.

I. GENERAL CONSIDERATION.
This section is contrary to the common

law in that it allows an action to be brought

by the deceased's administrator for injuries

done to the person, even after the death of

such person. Pinson v. Southern Ry. -Car-
olina Division, 85 S. C. 355, 67 S. E. 464;

Kitchen v. Southern Ry. Co., 68 S. C. 554,

48 S. E. 4; Lilly v. Charlotte, Columbia &
Augusta R. Co., 32 S. C. 142. 10 S. E. 932.

And grants new right of action.—At
common law there was no right of action

for an injury causing death, therefore, this

and § 10-1952 granted a new right of action

where none existed before. Sisk v. Press-

ley, 81 F. Supp. 16.

Section does not allow action under

§ 33-925.—This section does not apply to

a case under § 33-925, which gives to a

person injured by a defect in a highway or

bridge a right of action against the county

wherein such highway or bridge is situated:

in such case the right of action dies with

the person. All v. Barnwell County, 29

S. C. 161, 7 S. E. 58.

The right of action given in this section

accrues to the personal representative

where death is instantaneous. Reed v.

Northeastern R. Co., 37 S. C. 42, 16 S. E.

289.

And the defendant cannot be heard to

question the propriety of the appointment
of an administrator where it has no stand-

ing to question the method of administra-

tion of the estate and its sole interest is

the denial of its alleged liability for the

negligent death under Lord Campbell's

Act. Breeden v. Atlantic Coast Line R.

Co., 86 F. Supp. 964.

Complaint may support action under this

section though it is deficient under Federal
Act.—Where an action is brought to re-

cover for death under the Federal Employ-
ers' Liability Act and it is found that de-

ceased was not an employee, the complaint
may be sufficient to uphold a recovery un-

der this section. Jenkins v. Southern Ry.-

Carolina Division, 152 S. C. 386, 150 S. E.

128.

And plaintiff need not elect.—Where the
action is for the death of one volunteering
to fire a locomotive who was killed in head-
on collision, causes of action under Fed-
eral Employers' Liability Act and under
this section, are not inconsistent so as to

require the plaintiff to elect, where question
whether deceased was firing engine as de-
fendant's employee has to be determined
by facts developed in trial. Jenkins v.-

Southern Rv. -Carolina Division, 152 S. C.

386, 150 S. E. 128. See also, Brisenden v.

Chamberlain, 53 F 307, holding that an
action under this section is a criminal law
action for purposes of Federal jurisdiction.

But if action lies under Federal Act there
may be no recovery under this section.

—

This section has no application where de-

ceased was employed by a railroad engaged
in interstate commerce, and was himself
so engaged at the time of lis death, as the
Federal Employers' Liability Act, limiting

the right of action to dependent relatives,

is paramount and exclusive as to employees
engaged in interstate commerce. Jones v.

Charleston & W. C. R. Co., 98 S. C. 197,

82 S. E. 415.

For an opinion concerning effect of citi-

zenship of administrator upon removal to

Federal court, see Sisk v. Pressley, 81 F.

Supp. 16.

Section does not cover action in rem
against motor vehicle.—The clause, "the
person [or corporation] who would have
been liable, if death had not ensued, shall

be liable to an action for damages," evi-

dently would not cover an action in rem
against a motor vehicle. Hunter v. Boyd,
203 S. C. 518, 28 S. E. (2d) 412.

Law of another state must be alleged and
proved.—In a case involving the necessary
allegations for wrongful death under this

section, it is not necessary to allege the

local law applicable since the court takes

judicial notice thereof. But when the law
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of another state is relied upon, then such

law must be alleged and proven and, there-

fore, such law is an essential part of the

cause of action. Sellers v. Lewis & Holmes
Motor Freight Corporation, 215 S. C. 256,

54 S. E. (2d) 806 (1949).

Applied in Bogan v. Southern Ry. Co.,

179 S. C. 394, 184 S. E. 143; Cobb v. South-

ern Public Utilities Co., 181 S. C. 310, 187

S. E. 363; Spurlin v. Colprovia Products
Co., 185 S. C. 449, 194 S. E. 332; Huggins
v. Broom, 189 S. C. 15, 199 S. E. 903;

Hayes v. Atlantic Coast Line R. Co., 196

S. C. 386, 13 S. E. (2d) 921; Miller v. Boyle
Const. Co., 198 S. C. 166, 17 S. E. (2d)

312; Fuller v. Southern Electric Service

Co., 200 S. C. 246, 20 S. E. (2d) 707; Dan-
iel v. Tower Trucking Co., 203 S. C. 119,

26 S. E. (2d) 406; Gleaton v. Southern Ry.

Co., 208 S. C. 507, 38 S. E. (2d) 710; Simon
v. Strode, 209 S. C. 134, 39 S. E. (2d) 209;

Nettles v. Southern Ry. Co.. 211 S. C. 187,

44 S. E. (2d) 321.

Cited in Elkin v. Southern Ry. Co., 156

S. C. 390, 153 S. E. 337; Bennett v. Spar-

tanburg Ry., Gas & Electric Co., 97 S. C.

27, 81 S. E. 189; Rookard v. Atlanta & C.

Air Line Ry. Co., 89 S. C. 371, 71 S. E.

992; Pinson v. Southern Ry.-Carolina Divi-

sion, 85 S. C. 355, 67 S. E. 464; Hull v.

Seaboard Air Line Ry., 76 S. C. 278, 57

S. E. 28; Morris v. Spartanburg Rv., Gas
& Electric Co., 70 S. C. 279, 49 S. E. 854:

Kitchen v. Southern Ry. Co., 68 S. C. 554.

48 S E. 4; Stuckev v. Atlantic Coast Line

R. Co., 57 S. C. 395, 35 S. E. 550; Nohr-
den v. Northeastern R. Co., 54 S. C 492,

32 S. E. 524; Garrick v. Florida Cent. &
P. R. Co., 53 S. C. 448, 31 S. E. 334; Stab-

ler v. Southern Ry. Co., 160 S. C. 191, 158

S. E. 267; Driggers v. Southern Ry. Co.,

169 S. C. 157, 168 S. E. 185; Busby v. Rit-

ter Lumber Co., 172 S. C. 372, 174 S. E. 4;

Jackson v. Columbia, 174 S. C. 208, 177

S. E. 158; Sarratt v. Holston Quarry Co.,

174 S. C. 262, 177 S. E. 135; Daniel v.'Tow-
er Trucking Co., 205 S. C. 333, 32 S. E.

(2d) 5; Gregory v. Powell, 206 S. C. 261.

33 S. E. (2d) 629; Brissie v. Southern Rv.

Co., 209 S. C. 503, 41 S. E. (2d) 97; Henne-
gan v. Atlantic Coast Line R. Co., 211 S. C.

357, 45 S. E. (2d) 331; Gleaton v. South-

ern Ry. Co., 212 S. C. 186, 46 S. E. (2d)

879; Smith v. Atlantic Coast Line R. Co.,

212 S. C. 332, 47 S. E. (2d) 725; American
Cas. Co. v. Howard, 173 F. (2d) 924; At-
lantic Greyhound Corp. v. Eddins, 177 F.

(2d) 954.

II. NATURE OF RIGHT CON-
FERRED BY SECTION.

It provides only that the liability shall

survive and confers the right of ac-

tion on no one. Grainger v. Greenville, S.

& A. Ry. Co., 101 S. C. 399, 85 S. E. 968.

The right is for new cause of action and
not a survival.—The right to sue for

wrongful death, given by this section, is

a new cause of action, independent of any
cause of action for the tort committed by
the defendant, which the deceased may
have had during his life, or would have had,

if he had survived the injury. Wellman
v. Bethea, 243 F. 222; Osteen v. Southern
Ry.-Carolina Division, 76 S. C. 368, 57 S. E.

196; In re Mayo's Estate, 60 S. C. 401, 38

S. E. 634.

It does not accrue until death.—The ac-

tion provided for in this section does not

accrue against the defendant until the

death of the plaintiff's testator. Wellman
v. Bethea, 243 F. 222; Claussen v. Broth-
ers, 148 S. C. 1, 145 S. E. 539.

But if the deceased never had a cause of

action, none accrues under this section.

Scott v. Greenville Pharmacv, 212 S. C.

485, 48 S. E. (2d) 324.

Test of right is whether deceased could
have maintained action.—Under this sec-

tion the test of right of an administrator
to maintain an action is whether deceased
could have maintained an action for the
injury had he survived. Reed v. North-
eastern R. Co., 37 S. C. 42, 16 S. E. 289;

Price v. Richmond & Dan"ille R. Co., 33
S. C. 556, 12 S. E. 413.

A recovery for death does not bar action

for injuries suffered by deceased.—An ac-

tion under this section, giving a recovery
for wrongful death for the benefit of

numerated persons, doe not bar a tort

action by the administrator, for the benefit

of the estate, for damages for decedent's
suffering. Grainger v. Greenville, S. & A.
Ry. Co., 101 S. C. 399, 85 S. E. 968, citing

Bennett v. Spartanburg Ry., Gas & Electric

Co., 97 S. C. 27, 81 S. E. 189.

An action brought under this section is

not a debt, so as to come within the provi-

sions of § 19-554, providing that no action

for debt may be brought against an execu-
tor or administrator for 12 months after

the testator's death. Newman v. Lemmon,
149 S. C. 417, 147 S. E. 439.

Two causes of action exist upon death.

—

When this section is construed with § 10-

209, providing for survival of actions, it

will be seen that two causes of action exist

upon the death of an injured person: a

cause of action allowed by the common law

for injuries suffered by the deceased per-

son and kept alive by the survival statute

for the benefit of his estate; and a cause

of action for the death, created by this sec-
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tion. Claussen v. Brothers, 148 S. C. 1,

145 S. E. 539.

Which may not be joined in complaint.

—An executor or administrator may not

under §§ 10-701 and 10-702 join an action

for tort against the deceased with an action

for wrongful death under this section, since

in the first action the damages are recov-

ered by the administrator as part of the

assets of his intestate's estate, while in

the second the administrator is merely su-

ing as trustee for the benefit of the sur-

viving spouse and children, in the first case

recovering the damages sustained by de-

ceased and in the latter those sustained by
the survivors. Grainger v. Greenville, S.

& A. Ry. Co., 101 S. C. 399, 85 S. E. 968;

Bennett v. Spartanburg Ry., Gas & Elec-

tric Co., 97 S. C. 27, 81 S. E. 189.

And of which, action for death does not

survive against defendant's administrator.

—The action for wrongful death under this

section abates upon the death of the wrong-
doer, and may not be made to survive by
§ 10-209. since that section, providing for

the survival of causes of action in respect

to "injuries to the person," can not apply

to an action for wrongful death. Claussen

v. Brothers, 148 S. C. 1, 145 S. E. 539.

It was said in the case of Wellman v.

Bethea, 243 F. 222, that it was not clear

that this section would support an action

instituted against the defendant's adminis-

trator for wrongful death.

Tort by governmental agency.—This sec-

tion gives an administrator no right of

action, where the injury was caused by tort

of a governmental agency, so that deceased
could have maintained no action against it.

Mullinax v. Hambright, 115 S. C. 22, 104

S. E. 309.

Order of probate court cannot confer

right to prosecute claim on parties not en-

titled by statute.—Where settlement was
made by persons not entitled to prosecute

a claim under this section for injury to

them caused by the death of decedent, the

order of the probate court could confer no
such right on them; hence it is patent that

an order of that court was invalid to con-
fer on them power to compromise such
claim, and the proper party could bring an
action under the section. Ellenberg v. Ar-
thur, 178 S. C. 490, 183 S. E. 306.

III. NEGLIGENCE.
Such negligence must be proximate

cause.—The complainant in action under
this section for suicide of husband alleged-

ly caused by unlawful sale of barbiturate

capsules did not have cause of action as

the suicide could not be said to have been

proximately caused by the unlawful sale.

Scott v. Greenville Pharmacy, 212 S. C.

485, 48 S. E. (2d) 324.

A taxicab owner was liable under this

section for death of passenger when cab
driven by employee ran off road and over-

turned, as there was sufficient evidence to

justify inference that driver's negligence

was proximate cause of death. Squires v.

Henderson, 208 S. C. 58, 36 S. E. (2d) 738.

Under this section negligence must be
affirmatively alleged. Reed v. Northeast-
ern R. Co., 37 S. C. 42, 16 S. E. 289; All

v. Barnwell County, 29 S. C. 161, 7 S. E.

58.

An allegation that certain switches were
left open on a railroad track at a certain

time "carelessly and negligently" was a

sufficient argument of negligence. Reed v.

Northeastern R. Co., 37 S. C. 42, 16 S. E.

289.

But plaintiff may not blend two charges
of negligence.—Where two charges of neg-
ligence are blended in the complaint, the

plaintiff must either set up each charge
separately, or elect which he will retain

for trial. Reed v. Northeastern R. Co., 37

S. C. 42, 16 S. E. 289.

Question of negligence is for the jury.

—

The question of negligence of both de-

ceased and defendant, under this section, is

entirelv for the jury. Trimmier v. Atlanta
& C. A. L. Ry. Co., 81 S. C. 203, 62 S. E.
209; Osteen v. Southern Ry.-Carolina Di-
vision, 76 S. C. 368, 57 S. E. 196; Harris
v. Simon, 32 S. C. 593, 10 S. E. 1076.

In action under this section for death of

guest passenger in automobile which ran
into bus parked on the pavement of the

highway near the right edge at night with-
out flares, the negligence of the automobile
driver was not of such independence and
unforeseeability as to insulate, as a matter
of law, the negligence of the bus company
which was reasonably inferable from the

evidence. The evidence was for the jury.

Ayers v. Atlantic Grevhound Corp., 208
S. C. 267, 37 S. E. (2d) 737.

Except where there is not sufficient evi-

dence presented to raise the question of

negligence.—Davis v. Columbia & Green-
ville R. Co., 21 S. C. 93; Hooper v. Colum-
bia & Greenville R. Co., 21 S. C. 541.

Contributory negligence of deceased will

preclude the beneficiary's recovery. Reed
v. Northeastern R. Co., 37 S. C. 42, 16 S. E.

289; Hooper v. Columbia & Greenville R.

Co. 21 S. C. 541; Wilson v. Clarendon
County, 139 S. C. 333, 138 S. E. 33; Cirosky
v. Smathers, 128 S. C. 358, 122 S. E. 864.

And may affect other beneficiaries.—In

action under this section for death of in-
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fant for benefit of father and mother,
wherein complaint contains allegation of

freedom from negligence in accordance
with § 5856, in actions against county,

exclusion of testimony tending to show fa-

ther and mother were not living together

at time of injury, and that father had in-

trusted entire custody and care of child to

mother, is error, in that contributory neg-
ligence on part of the mother might affect

the right of the father to recover. Wilson
v. Clarendon County, 139 S. C. 333, 138

S. E. 33.

But administrator may maintain action

for death of child incapable of negligence.

—Where a child seven years old is killed

on a railroad track, there being no evidence

as to his intelligence or capacity, the prima
facie presumption is that he was incapable

of personal negligence, and contributory

negligence cannot be imputed to him, or

to his parent or custodian, so as to prevent

a recovery in an action by his administrator

under this section. Watson v. Southern
Ry. Co., 66 S. C. 47, 44 S. E. 375. See
Mason v. Southern Ry. Co., 58 S. C. 70,

36 S. E. 440.

IV. RELEASE FROM LIABILITY.

Release by deceased in lifetime bars ac-

tion.—Where the deceased, during his life-

time, has debarred himself from suit by the

release of the wrongdoer, his administrator,

cannot maintain the action, unless he shows
that the release was procured by fraud or

duress. Rish v. Seaboard Air Line Ry.,

106 S. C. 143, 90 S. E. 704; Price v. Rich-

mond & Danville R. Co., 33 S. C. 556, 12
S. E. 413.

Unless incapacity or duress of deceased
is shown.—Where the defendant sets up in

its answer, a release executed by plaintiff's

intestate, of all claims for damages against
defendant by reason of the accident, it is

competent for the plaintiff to show incapa-
city and duress of intestate, to invalidate

such release. Price v. Richmond & Dan-
ville R. Co., 38 S. C. 199, 17 S. E. 732.

Widow's release also bars action.—

A

widow's release of defendants, if valid, will

preclude an administrator's action for hus-
band's death for her benefit. Aldridge v.

Watts Mill, 131 S. C. 222, 127 S. E. 213.

But much latitude is allowed in admis-
sion of evidence as to fraud concerning re-

lease.—Where a release given by a widow
was attacked on ground of fraud, evidence
that at the time such release was given
widow had received $1,400 as proceeds of

insurance policy, carried by defendant, and
was given an additional $500 in considera-
tion of release, is admissible as showing or
tending to show that release was volun-
tarily given. Aldridge v. Watts Mill, 131

S. C. 222, 127 S. E. 213.

And instruction as to disposition of re-

lease money on verdict is not error.—An
instruction that if the jury found for de-

fendants, widow would be entitled to retain

check- given in consideration of alleged in-

valid release, but that if it found for plain-

tiff, she would not be entitled to retain such
check, is not improperly given. Aldridge
v. Watts Mill, 131 S. C. 222, 127 S. E. 213.

§ 10-1952. Beneficiaries of action for wrongful death.

Every such action shall be for the benefit of the wife or husband and child

or children of the person whose death shall have been so caused, and, if there

be no such wife, husband, child or children, then for the benefit of the parent

or parents, and if there be none such, then for the benefit of the heirs at law or

the distributees of the person whose death shall have been so caused. Every

such action shall be brought by or in the name of the executor or administra-

tor of such person.

1942 Code § 412; 1932 Code § 412; Civ. P. '22 § 368; Civ. C. '12 § 3956; Civ. C. '02

§ 2852; G. S. 2184; R. S. 2316; 1859 (12) 825; 1898 (22) 788; 1901 (23) 743; 1902 (23)

1071.

Cross reference.—As to actions by execu-

tors and administrators, see § 10-208.

This section and § 1C-1954 are insepa-

rably linked with § 10-1951,' in that they

provide the only persons for whose benefit

the action shall be brought, the meausure
of damages, and how the amount shall be
ascertained. Grainger v. Greenville, S. &

A. Ry. Co., 101 S. C. 399, 85 S. E. 968;

Childs v. Bolton, 69 S. C. 555, 48 S. E. 618.

The words "heirs" and "distributees" as

used in this section mean the same thing.

Kitchen v. Southern Ry. Co., 68 S. C. 554,

48 S. E. 4.

This action is only enforceable by the

administrator or executor of the deceased's
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estate. In re Mayo's Estate, 60 S. C. 401,

38 S. E. 634; Sisk v. Pressley, 81 F. Supp.

16. And it is said that he has precisely the

same right to recover as the deceased would
have, if living and suing for damages for in-

jurv. Hooper v. Columbia & G. R. Co., 21

S. C. 541.

Under this section a father may not main-

tain an action in his own name against a

wrongdoer for damages for the wrongful

death of his child. Edgar v. Castello, 14

S. C. 20.

And existence of a beneficiary is condi-

tion precedent to maintenance of action.

—

In order for the administrator of the de-

ceased to have a cause of action under this

and the preceding section, there must be
one or more persons bearing the relation

to the deceased named in this section.

Kitchen v. Southern Ry. Co., 68 S. C. 554,

48 S. E. 4.

There can be no recovery under this

section unless at the time of the decedent's

death there are one or more of the desig-

nated beneficiaries in existence. If there

are none, the common law principle gov-

erns. Unless the complaint affirmatively

shows that there is such a beneficiary, it is

demurrable. Smith v. Atlantic Coast Line

R. Co., 212 S. C. 332, 47 S. E. (2d) 725.

Allegations of the complaint as to bene-

ficiaries were not sufficient compliance with

this section in Hennegan v. Atlantic Coast

Line R. Co., 211 S. C. 357, 45 S. E. (2d)

331.

In order to occupy the status of a child

by adoption so as to enable him to main-
tain an action under this section for the

wrongful death of his adoptive parent, the

adoption must have been procured under
the procedure prescribed by §§ 10-2581 et

seq. Smith v. Atlantic Coast Line R. Co.,

212 S. C. 332, 47 S. E. (2d) 725.

Simultaneous death of husband and wife.

—In an action by administratrix of deceased
wife, who was killed with her husband in

the same accident, the court held that it

was reasonably inferable from the evidence

that there was no survivorship, and that,

if such were the case, the right of action

would accrue on behalf of the heirs at

law of the deceased wife because, if their

deaths occurred at the same moment, it

could not be said that a cause of action

would accrue to the deceased husband as

an heir at law of his wife, and therefore,

the case was brought for the benefit of the

proper parties, to wit, the heirs at law and
distributees of the deceased wife. Collins

v. Atlantic Coast Line R. Co.. 183 S. C.

284, 190 S. E. 817.

Administrator sues as trustee.—Under

this section the administrator sues as trus-

tee for the benefit of the surviving spouse
and children. Bennett v. Spartanburg Ry.,

Gas & Electric Co., 97 S. C. 27, 81 S. E.
189.

Manner of distribution is secondary in

importance to award of damages.—This and
the preceding section are remedial in their

character, and should be liberally construed,

to accomplish their object; the award of

damages being the important matter, and
the manner of distribution of secondary im-
portance. Morris v. Spartanburg Ry., Gas
& Electric Co., 70 S. C. 279, 49 S. E. 854.

And therefore action will not abate as
long as any beneficiary exists.—The con-
struction that an action under this section

can abate as long as any beneficiary or

class named in this section exists, is too
narrow, and erroneous. Morris v. Spartan-
burg Ry., Gas & Electric Co., 70 S. C. 279,

49 S. E. 854.

An action under this section brought for

the alleged benefit of the father and broth-

ers and sisters, does not abate on the death

of the father, though he was the sole bene-
ficiary under the statute when the action

was commenced; the action may be carried

on for the benefit of whoever may be en-

titled to participate in the recovery. Mor-
ris v. Spartanburg Ry., Gas & Electric Co.,

70 S. C. 279, 49 S. E. 854.

And it is proper for plaintiff to testify

as to age and number of dependent children

as this tends to show that the alleged negli-

gence deprived him of ability to meet ob-

ligations imposed by law. Youngblood v.

South Carolina & G. R. Co., 60 S. C. 9, 38

S. E. 232.

But where complaint does not show prop-
er beneficiaries it is demurrable.—LTnless it

is alleged in the complaint that the parties

for whose benefit the action is brought, bear
the relationship provided for in this sec-

tion, the complaint states no cause of ac-

tion and is demurrable. Kitchen v. South-
ern Ry. Co.. 68 S. C 554, 48 S. E. 4;

Nohrden v. Northeastern R. Co., 54 S. C.

492, 32 S. E. 524; Lilly v. Charlotte, Colum-
bia & Augusta R. Co., 32 S. C. 142, 10 S. E.

932.

But not so where just one party is im-
properly included.—Where one party is im-
properly included in the list of beneficiaries

in the complaint, the complaint is not de-

murrable, it being proper to correct the

error by striking out such name. McDaniel
v. Atlantic Coast Line R. Co., 76 S. C. 189,

56 S. E. 956; Reed v. Northeastern R. Co.,

37 S. C. 42, 16 S. E. 289.

An administratrix appointed by a court

in a foreign jurisdiction has no legal capa-
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city to sue in the courts of South Carolina,

therefore, such administratrix has no legal

capacity to bring an action under the pro-

visions of this section in a United States Dis-

trict Court in South Carolina. Coburn v.

Coleman, 75 F. Supp. 107.

Where plaintiff, appointed administratrix

in foreign jurisdiction, brought an action

under this section, the court held that it

could not be maintained unless letters tes-

tamentary were taken out in South Caro-

lina by such administratrix even though
there was allegation that the plaintiff was
the sole beneficiary under this section.

Heath v. Smyther, 19 F. Supp. 1020.

Procedure in action under foreign stat-

ute.—Where action is brought by a mother
in South Carolina to recover for a wrongful
death in Georgia, and it is shown that the

Georgia statute provided that the mother
should bring the action, but that the statute

was primarily remedial rather than proce-

dural, the mother will be forced to amend
the complaint to show that she brings the

action in the capacity of an administra-

trix, as required by the terms of this sec-

tion. Bussey v. Charleston & W. C. Ry.

Co., 73 S. C. 215, 53 S. E. 165.

Where an action is brought in South

Carolina for a death by wrongful act in

North Carolina, and the only North Caro-

lina statute which the court may consider

confers the right of action on the personal

representative, but does not name the bene-

ficiaries, the court will not grant a non-suit

because of the use in the complaint of the

words "for the benefit of his parents," the

reference to the supposed beneficiary be-

ing regarded as mere surplusage. Free v.

Southern Ry. Co., 78 S. C. 57, 58 S. E. 952.

Applied in Nettles v. Southern Ry. Co.,

211 S. C. 187, 44 S. E. (2d) 321; Simon
v. Strode, 209 S. C. 134, 39 S. E. (2d) 209;

Daniel v. Tower Trucking Co., 203 S. C.

119, 26 S. E. (2d) 406; Fuller v. Southern

Electric Service Co., 200 S. C. 246, 20 S. E.

(2d) 707; Hayes v. Atlantic Coast Line R.

Co., 196 S. C. 386, 13 S. E. (2d) 921; Hug-
gins v. Broom, 189 S. C. 15, 199 S. E. 903;

Smith v. Edwards, 186 S. C. 186, 195 S. E.

236; Perrin v. Rainwater, 186 S. C. 181.

195 S. E. 283; Spurlin v. Colprovia Prod-
ucts Co., 185 S. C. 449, 194 S. E. 332; Cobb
v. Southern Public Utilities Co., 181 S. C.

310, 187 S. E. 363; Sellers v. Lewis &
Holmes Motor Freight Corporation, 215

S. C. 256, 54 S. E. (2d) 806 (1949).

Stated in Dawson v. Southern Ry. Co.,

196 S. C. 34, 11 S. E. (2d) 453.

Cited in Jenkins v. Southern Ry.—Caro-
lina Division, 152 S. C. 386, 150 S. E. 128

Claussen v. Brothers, 148 S. C. 1, 145 S. E
539; Aldridge v. Watts Mill, 131 S. C. 222,

127 S. E. 213; Drennan v. Southern Ry.

—

Carolina Division, 91 S. C. 507, 75 S. E.

45; Watson v. Southern Ry. Co., 66 S. C
47, 44 S. E. 375; Price v. Richmond & Dan-
ville R. Co., 33 S. C. 556, 12 S. E. 413
Harris v. Simon, 32 S. C. 593, 10 S. E.

1076; Stabler v. Southern Rv. Co., 160

S. C. 191, 158 S. E. 267; Driggers v. South-
ern Ry. Co., 169 S. C. 157. 168 S. E. 185;

McCoy v. State Highway Dept., 169 S. C.

436, 169 S. E. 174; Busby v. Ritter Lumber
Co., 172 S. C. 372, 174 S. E. 4; Hunter v.

Boyd, 203 S. C. 518, 28 S. E. (2d) 412;

Daniel v. Tower Trucking Co., 205 S. C.

333, 32 S. E. (2d) 5; Gregory v. Powell,

206 S. C. 261, 33 S. E. (2d) 629; Squires

v. Henderson, 208 S. C. 58, 36 S. E. (2d)

738; Ayers v. Atlantic Greyhound Corp.,

208 S. C. 267, 37 S. E. (2d) 737; Gleaton v.

Southern Ry. Co., 208 S. C. 507, 38 S. E.

(2d) 710; Gleaton v. Southern Ry. Co.,

212 S. C. 186, 46 S. E. (2d) 879; Scott v.

Greenville Pharmacy, 212 S. C. 485, 48

S. E. (2d) 324; American Cas. Co. v. How-
ard, 173 F. (2d) 924; Breeden v. Atlantic

Coast Line R. Co., 86 F. Supp. 964.

§ 10-1953. Same in cases of illegitimacy.

In the event of the death of an illegitimate child or the mother of an ille-

gitimate child by the wrongful or negligent act of another, such illegitimate

child or the mother or brother or sister of such illegitimate child shall have

the same rights and remedies in regard to such wrongful or negligent act

as though such illegitimate child had been born in lawful wedlock.

1942 Code § 8913; 1932 Code § 8913; Civ. C. '22 § 5334; Civ. C. '12 § 3562; 1906 (25)

156; 1920 (31) 1039; 1927 (35) 242; 1934 (38) 1419.

Cross references.—As to certain void § 19-53. As to excessive legacies to bas-

gifts to bastard children, see § 57-310. As tards, see § 19-238.

to inheritance by or from illegitimates, see
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§ 10-1954. Damages; amount and to whom payable.

In every such action the jury may give such damages, including exemplary

damages when such wrongful act, neglect or default was the result of reck-

lessness, wilfulness or malice, as they may think proportioned to the injury

resulting from such death to the parties respectively for whom and for whose
benefit such action shall be brought. And the amount so recovered shall be

divided among the before mentioned parties in such shares as they would

have been entitled to if the deceased had died intestate and the amount re-

covered had been personal assets of his or her estate.

1942 Code § 412; 1932 Code § 412; Civ. P. '22 § 368; Civ. C. '12 § 3956; Civ. C. '02

§ 2'852; G. S. 2184; R. S. 2316; 1859 (12) 825; 1S98 (22) 788; 1901 (23) 743; 1902 (23)

1071.

I. Damages.
II. Apportionment and Disposition of Re-

covery.

I. DAMAGES.
Section is constitutional.—This section,

permitting exemplary damages in actions

for negligent killing where the wrongful
act was the result of recklessness, wanton-
ness, or malice, does not deprive a carrier

of its property without due process of law.

Hull v. Seaboard Air Line Ry., 76 S. C. 278,

57 S. E. 28; Osteen v. Southern Ry.—Caro-
lina Division, 76 S. C. 368, 57 S. E. 196.

The language of this section means that

the jury may award such damages as, un-
der the evidence, they may think propor-
tioned to the injury. Mishoe v. Atlantic

Coast Line R. Co., 186 S. C. 402, 197 S. E.
97.

Only such damages as are sustained by
the beneficiaries may be recovered. Bennett
v. Spartanburg Rv., Gas & Electric Co.,

97 S. C. 27, 81 S. E. 189.

Under this section, limiting the recov-
ery to the "injury resulting from the

death" no recovery may be had for the

negligent or wanton exposure of decedent's

dead body. Pinson v. Southern Ry.—Caro-
lina Division, 85 S. C. 355, 67 S. E. 464.

Where testimony was admitted showing
the effect of deceased's suffering on the ben-
eficiaries under this section, it was ren-

dered harmless by a positive instruuction

that the jury could not consider as an
element of damages, either the suffering

of deceased or the grief of the beneficiar-

ies, occasioned by witnessing such suffering.

Stuckey v. Atlantic Coast Line R. Co., 60

S. C. 237, 38 S. E. 416.

The elements of damage, in actions for

wrongful death, include: pecuniary loss,

mental shock and suffering, wounded feel-

ings, grief and sorrow, loss of companion-
ship, and deprivation of the use and com-
fort of the intestate's society, the loss of

his experience, knowledge, and judgment
in managing the affairs of himself and of

his beneficiaries, in addition to the loss

of his ability to earn money for the support,

maintenance, care and protection of his

wife and children, and for the education

and training of the latter. Mishoe v. At-
lantic Coast Line R. Co., 186 S. C. 402,

197 S. E. 97.

Not necessary that beneficiaries suffer pe-

cuniary loss.—Under this section it is not
essential, even to the recovery of compen-
satory damages, that the person for whose
benefit the action is brought, should be de-

pendent upon the deceased for support, or

that they should suffer pecuniary loss. Hull

v. Seaboard Air Line Ry., 76 S. C. 278,

57 S. E. 28; Barksdale v. Seaboard Air

Line Ry., 76 S. C. 183, 56 S. E. 906; Mason
v. Southern Ry. Co., 58 S. C. 70, 36 S. £.

440; Strother v. South Carolina & G. R.

Co., 47 S. C. 375, 25 S. E. 272; Petrie v.

Columbia & G. R. Co., 29 S. C. 303, 7

S. E. 515. See Davis v. Columbia & G. R.

Co., 21 S. C. 93.

But absence of such loss may be com-
mented on.—While pecuniary loss is not

essential to recovery under this section, it

is an element of damages, and where there

is no proof of such loss its absence may
be commented on by the judge in his in-

structions to the jury. Barksdale v. Sea-

board Air Line Ry., 76 S. C. 183, 56 S. E.

906.

In some instances, pecuniary loss is pre-

sumed.—When the relation between de-

ceased and the beneficial plaintiff is that,

of husband and wife or parent and minor
child, in the absence of evidence to the

contrary, actual pecuniary loss will be pre-

sumed from the death. Mishoe v. Atlan-

tic Coast Line R. Co., 186 S. C. 402, 197

S. E. 97, quoting Gilliam v. Southern Ry.
Co., 108 S. C. 195, 93 S. E. 865.

"Injury" does not mean only the depriva-

tion of a legal right.—The word "injury"
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contained in this section does not mean
that damages are recoverable only for the

deprivation of a legal right, but that all the

elements of compensatory damages should

be considered. Barksdale v. Seaboard Air

Line Ry., 76 S. C. 183, 56 S. E. 906.

And funeral expenses can be recovered
in this State in an action under this stat-

ute. Tollerson v. Atlantic Coast Line R.

Co., 188 S. C. 67, 198 S. E. 164.

Where it appears that the plaintiff has
paid the funeral expenses of the deceased,
it is proper for the jury to consider them
as an element of damages. Petrie v. Co-
lumbia & G. R. Co., 29 S. C. 303, 7 S. E.
515.

A wife and child may recover for mental
anguish and loss of companionship. Brick-
man v. Southern Rv. Co., 74 S. C. 306, 54

S. E. 553.

And it is not necessary that any wit-

ness testify to the pecuniary value of dece-

dent's services. Petrie v. Columbia & G.

R. Co., 29 S. C. 303, 7 S. E. 515.

Nor is it necessary to show money value
of deceased.—Since direct proof of the value

of human life is not possible, and what is

reasonable compensation therefor must be
left to the sound discretion and judgment
of the jury, it is not necessary to show the

precise money value of the deceased, or the
exact amount of damages suffered by the

beneficiaries, in order to sustain a recovery
of substantial damages where a foundation
for the recovery of damages has been laid

by the introduction of evidence tending to

show the earning capacity of the deceased,

or the existence of persons who were de-

pendent upon him for support. Mishoe v.

Atlantic Coast Line R. Co., 186 S. C. 402.

197 S. E. 97.

Life expectancy of beneficiary is not
relevant.—In an action for recovery of
damages under this section, the probable
duration of the beneficiary's life is not rele-

vant to the inquiry as to damages. Trim-
mier v. Atlanta & C. A. L. Ry. Co., 81

S. C. 203, 62 S. E. 209.

Section authorizes exemplary damages.

—

This section authorizes exemplary damages
where the negligence was the result of will-

fulness or malice. Osteen v. Southern
Rv.—Carolina Division, 76 S. C. 368, 57

S. E. 196.

Only where wantonness is proved.

—

Where, in an action under this section,

there is no evidence of willfulness or wan-
tonness, it is reversible error to refuse a

request by defendant to charge that puni-

tive damages could not be recovered.

Trimmier v. Atlanta & C. A. L. Ry. Co..

81 S. C. 203, 62 S. E. 209.

Punitive damages are a legal right.—The
right to punitive damages under this sec-
tion is a legal right, following directly on
the jury's finding of recklessness, wilful-
ness, or malice, as a matter of law. Brick-
man v. Southern Ry. Co., 74 S. C. 306, 54
S. E. 553.

And jury's discretion as to amount is

absolute.—This section confers the right
to punitive damages, and only leaves to
the discretion of the jury the amount of
such damages. Such discretion, however,
is absolute, and will not be reviewed as
to amount by the Supreme Court. Brick-
man v. Southern Ry. Co., 74 S. C. 306, 54
S. E. 553.

But new trials are permissible where ex-
cessive verdicts rendered.—This section,
providing that the jury shall assess damages
proportionate to the injury, does not place
such actions on a different basis from oth-

• er actions in tort, and a trial judge has
authority to grant a new trial where the
verdict is excessive. Stuckey v. Atlantic
Coast Line R. Co., $7 S. C. 395, 35 S. E.
550.

Or where verdict gives inadequate dam-
ages.—Bodie v. Charleston & W. C. Ry. Co.,

66 S. C. 302, 44 S. E. 943.

Or if it is apparent that injustice has
been done. Hall v. Northwestern R. Co.,

81 S. C. 522, 62 S. E. 848.

Where punitive damages are sought, con-
dition of body is relevant.—Where, in an
action to recover for death under this sec-

tion, the action is for punitive as well as

compensatory damages, evidence descrip-

tive of the mangled condition of the body
is relevant. Brickman v. Southern Ry. Co.,

74 S. C. 306, 54 S. E. 553.

And so also are allegations as to what
occurred before accident.—Where a pas-

senger was killed in a railroad coach, al-

legations as to what occurred within ten

days before the accident will not be stricken

out as irrelevant, since they tend to show
gross negligence. Stuckey v. Atlantic

Coast Line R. Co.. 60 S. C. 237, 38 S. E.

416.

II. APPORTIONMENT AND DIS-
POSITION OF RECOVERY.

Funds recovered are not distributable ac-

cording to statute of distribution.—The
funds recovered under this and the pre-

ceding section must be distributed accord-
ing to the provisions of this section and
not in accordance with the terms of the

statute of distribution. Childs v. Bolton, 69

S. C. 555, 48 S. E. 618.

Except, it may be considered as to pro-

portion receivable by beneficiaries.—Under
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the provision of this section that the amount
shall be divided between the parties en-

titled in such shares as they would have
been entitled to had the deceased died intes-

tate and the amount had been personal

assets of his estate, it is proper to look

to the statute of distribution for the pur-

pose of determining alone the proportions

in which the funds should be distributed.

Childs v. Bolton, 69 S. C. 555, 48 S. E.

618.

Recovery is absolute property of bene-

ficiaries.—The amount recovered in actions

under this and the preceding section belongs

absolutely to the persons, named in this

section, for whose benefit they are brought.

Rookard v. Atlanta £, C. Air Line Ry. Co.,

89 S. C. 371, 71 S. E. 992.

For damages recovered are not assets

of the estate.—Money collected by an ad-

ministrator or executor under this section

does not become a part of the assets of the

deceased person's estate, in the sense that

it becomes liable for his debts and passes

under the statute of distribution. Boyd v.

Richie, 159 S. C. 55, 155 S. E. 844; Rookard
v. Atlanta & C. Air Line Ry. Co., 89 S. C.

371, 71 S. E. 992.

In the case of Mullinax v. Hambright,
115 S. C. 22, 104 S. E. 309, the court re-

jected a contention that the action allowed
by this section is a property right and an
asset of the estate, and that the denial

of the right to recover damages in this

action is, in effect, a taking of property
without just compensation, in violation of

the federal and state constitutions.

Right of action under section is sufficient

to authorize the grant of letters.—Where
there are no assets left by deceased, a right

of action existing under this section is

sufficient to authorize the grant of letters

of administration. In re Mayo's Estate,

60 S. C. 401, 38 S. E. 634.

And surety on bond is liable for misap-
plication of funds.—Where an administra-

trix brings an action for the benefit of her-

self and her minor son, she brings the ac-

tion, in her official capacity, and collects

the money by virtue of her office, with the

resulting duty of disbursing it officially,

hence the surety on her bond is liable for

her misapplication of such funds. Boyd
v. Richie, 159 S. C. 55, 155 S. E. 844.

§ 10-1955. Liability for costs.

The executor or administrator, plaintiff in the action, shall be liable to costs

in case there be a verdict for the defendant or nonsuit or discontinuance, out

of the goods, chattels and lands of the testator or intestate, if any.

1942 Code § 413: 1932 Code § 413; Civ. P. '22 § 369; Civ. C. '12 § 3957; Civ. C. '02

§ 2S53; 1903 (24) 96.

Cross reference.—As to general statute

providing for costs against fiduciaries, see

§ 10-1620.

Administrator not personally liable un-

less guilty of bad faith in action before

the court. Clark v. Wright, 26 S. E. 196,

1 S. E. 814.

Defendant's costs may be deducted from
recovery at subsequent trial.—Under this

section and § 10-1620, a judgment for the

defendant for the costs of an appeal, dece-
dent leaving no estate, may be deducted
from the amount recovered by the plain-

tiff administrator at a subsequent trial of

the same cause. Rookard v. Atlanta &
C. Air Line Ry. Co., 89 S. C. 371, 71 S. E.

992.

§ 10-1956. When article inapplicable.

The provisions of this article shall not apply to any case in which the

person injured has, for such injury, brought action, which has proceeded to

trial and final judgment before his or her death.

1942 Code § 414; 1932 Code § 414; Civ. P. '22 § 370; Civ. C. '12 § 3958; Civ. C. '02

§ 2854; G. S. 2186; R. S. 2318; 1859 (121 825.

Section only intended to prevent double

remedy in any case.—This section, in ex-

cluding a right of action in the administra-

tor where deceased, in his lifetime, has re-

covered a final judgment for his injury,

does not imply that the administrator may

maintain an action in every other case, but
is only intended to prevent a double remedy
in any case. Price v. Richmond & Danville

R. Co., 33 S. C. 556, 12 S. E. 413.

Cited in Tenkins v. Southern Ry. -Carolina
Division, 152 S. C. 386, 150 S. E. 128; Rish
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v. Seaboard Air Line Ry., 106 S. C. 143,

90 S. E. 704; Jones v. Charleston & W. C.

R. Co., 98 S. C. 197, 82 S. E. 415; Stuckey

v. Atlantic Coast Line R. Co., 57 S. C.

395, 35 S. E. 550; In re Mayo's Estate, 60
S. C. 401, 38 S. E. 634.

Article 2.

Liability of County for Lynching.

§ 10-1961. When county liable for damages for lynching.

In all cases of lynching when death ensues the county in which such lynch-

ing takes place shall, without regard to the conduct of the officers, be liable

in exemplary damages of not less than two thousand dollars, to be recovered

by action instituted in any court of competent jurisdiction by the legal repre-

sentatives of the person lynched, and they are hereby authorized to institute

such action for the recovery of such exemplary damages. A county against

which a judgment has been obtained for damages in any case of lynching

shall have the right to recover in any court of competent jurisdiction the

amount of such judgment from the parties engaged in such lynching and is

hereby authorized to institute such action.

1942 Code § 3041; 1932 Code § 3041; Civ. C. '22 § 5601; Civ. C. '12 § 3947; Civ. C. '02

§ 2844; 1896 (22) 214.

I. General Consideration.

II. Application of Section.

Cross Reference.

With regard to lynching where death ensues, see S. C. Const., Art. 6, § 6.

I. GENERAL CONSIDERATION.
Section should be liberally construed.

—

This section should be liberally interpreted

to the end that the remedy prescribed

should not be denied in any case coming
substantially within its spirit. Kirkland
v. Allendale County, 128 S. C. 541, 123 S.

E. 648.

"Lynching" has no fixed legal meaning.

—

It has been said that the word "lynching"

has "no technical legal meaning," but is

merely a descriptive phrase which "is uni-

versally understood to signify the illegal

infliction of punishment by a combination

of persons for an alleged crime." Kirkland

v. Allendale County, 128 S. C. 541, 123 S.

E. 648; Green v. Greenville County, 176

S. C. 433, 180 S. E. 471 (1935).

Plaintiff must prove that plaintiff's in-

testate was "lynched."—In an action for

exemplary damages under this section the

plaintiff, in order to establish a cause of

action, must prove that plaintiff's intestate

was killed after being charged with or sus-

pected of having committed some crime
and that such death was inflicted by a mob
because of said crime or suspicion of crime.

In other words, the burden is upon plaintiff

to prove by the preponderance of the evi-

dence that plaintiff's intestate was "lynched"

as herein defined. Green v. Greenville

County, 176 S. C. 433, 180 S. E. 471 (1935).
Definition of "ensue."—The word "ensue"

in its primary signification means "to come
after," to follow in the order of happen-
ing or in the course of time, without any
necessary causal connection between what
went before and what follows. While the

term as here employed may not soundly
be construed to have been used in a sense

that does not involve causal connection,

the breadth of the term used, considered
in connection with the primary object of

the provision as a whole, would seem clearly

to indicate that the causal connection con-
templated was not necessarily that involved

in the ordinary action to recover damages
for a tort. Kirkland v. Allendale County,
128 S. C. 541, 123 S. E. 648.

Action under this section is for money
only, and is triable by jury. Best v. Barn-
well County, 114 S. C. 123, 103 S. E. 479.

And damages are assessed by jury.—The
use of the words "in any court of compe-
tent jurisdiction" shows conclusively that

the action hereunder is to be brought in

a court of law, and that the damages are

to be assessed by a jury. Best v. Barnwell
County, 114 S. C. 123, 103 S. E. 479.

And court of common pleas alone has
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jurisdiction.—Under this section, jurisdic-

tion is with the court of common pleas, and
not with the county board, and hence is

not barred by rejection by such board. The
court of common pleas is the only court

having jurisdiction, for the reason that the

amount of recovery is unlimited. Best v.

Barnwell County, 114 S. C. 123, 103 S. E.

479.

The county board of commissioners does

not possess the constituent elements of a

court in the sense mentioned in this sec-

tion. It has no machinery for trial of

cases before a jury, which is essential. A
plaintiff cannot therefore waive such juris-

dictional defects by first taking his case

before the county board. Best v. Barnwell
County, 114 S. C. 123, 103 S. E. 479.

Action need not be transferred to newly
formed county.—Where, between the ac-

crual of an action under this section and
the trial of the claim for damages, a new
county is formed from portions of the

county in which the lynching occurred, and
the act creating such new county provides

for the transfer to the courts of the new
county of pending civil actions in the old

county, such action for damages for the

lynching need not be transferred to the

new county, since it cannot be contended

that the defendant resided in any particular

portion of the county. Best v. Barnwell

Countv, '114 S. C. 123, 103 S. E. 479.

Stated in Green v. West, 161 S. C. 161,

159 S. E. 23.

II. APPLICATION OF SECTION.

Under this section the county is liable

whether party lynched was prisoner or not.

—Brown v. Orangeburg County, SS S. C.

45, 32 S. E. 764; Green v. Greenville County,

176 S. C. 433, 180 S. E. 471 (1935).

And this section contemplates acts of a

mob leading to death within its provisions.

Kirkland v. Allendale County, 128 S. C. 541,

123 S. E. 648.

And also acts which contribute to or

hasten death.—Where, under this section,

acts of the lynchers contribute to or hasten

death, the county is liable for such death.

Kirkland v. Allendale County, 128 S. C. 541.

123 S. E. 648.

But this section does not allow action

against county for mob violence where
death did not ensue. Brazzill v. Lancaster

County, 132 S. C. 347, 128 S. E. 728.

Taking prisoner from sheriff and leav-

ing him seriously wounded in automobile
without medical care is "lynching."—Where
a prisoner is taken from a sheriff, and while

seriously wounded and bleeding is carried

a considerable distance in an automobile

and is left lying therein more dead than

alive, without medical attention, there is

a "lynching" within the meaning of this

section. Kirkland v. Allendale County, 128

S. C. 541, 123 S. E. 648.

As is taking deceased from one county jail

and killing him in another county.—The tak-

ing of the deceased out of Pickens County
jail and his killing by a mob in Greenville

County constituted sufficient facts to bring

action against Greenville County under this

section. Earle v. Greenville, 215 S. C. 539,

54 S. E. (2d) 348 (1949).

And this is true, even though he was
dead before his body was hanged or burned.

Kirkland v. Allendale County, 128 S. C. 541,

123 S. E. 64S.
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§ 10-2001. Short title.

This chapter may be cited as the "Uniform Declaratory Judgments Act."

1948 (45) 2014.

§ 10-2002. Courts of record may declare rights, status and other legal relations.

Courts of record within their respective jurisdictions shall have power to

declare rights, status and other legal relations whether or not further relief

is or could be claimed. No action or proceeding shall be open to objection

on the ground that a declaratory judgment or decree is prayed for. The dec-

laration may be either affirmative or negative in form and effect. Such

declarations shall have the force and effect of a final judgment or decree.

1948 (45) 2014.

Editor's note.—Attention is called to the

fact that some of the cases treated in this

note were decided prior to the enactment of

the Uniform Declaratory Judgments Act in

1948.

This section is liberally construed.—The
statute providing for declaratory judgments
meets a real need and should be liberally

construed to accomplish the purposes in-

tended, i. e„ to afford a speedy and inex-

pensive method of adjudicating legal dis-

putes without invoking any coercive remedies

of the old procedure, to settle legal rights,

and to remove uncertainty and insecurity

from legal relationships without awaiting

a violation of the rights or a disturbance of

the relationships. Williams Furniture Corp.

v. Southern Coatings & Chemical Co., 216

S. C. 1, 56 S. E. (2d) 576 (1949).

Declaratory judgment is granted in dis-

cretion of trial court.—Whether a declara-

tory judgment shall be accorded one who
petitions for it is a matter resting in the

sound discretion of the trial court, to be
reasonably exercised in furtherance of the

purposes of the statute. It is a judicia dis-

cretion, subject to review, and must be ex-

ercised in accordance with legal principles.

Williams Furniture Corp. v. Southern Coat-
ings & Chemical Co., 216 S. C. 1, 56 S. E.

(2d) 576 (1949).

The jurisdiction to render a declaratory

judgment is discretionary, and should be
exercised with great care with due regard
to all the circumstances of the case. South-
ern Ry. Co. v. Order of Ry. Conductors of

America, 210 S. C. 121, 41 S. E. (2d) 774

(1947), cert, granted 338 U. S. 899, 70 S. Ct.

251, 94 L. Ed. 553 (1949), construing a

former similar provision (1942 Code §660).
And is ordinarily refused where another

remedy will be more effective.—Ordinarily.

a court will refuse a declaration where a

special statutory remedy has been provided

or where another remedy will be more ef-

fective or appropriate under the circum-
stances. Williams Furniture Corp. v.

Southern Coatings & Chemical Co., 216 S.

C. 1, 56 S. E. (2d) 576 (1949).

Though this rule is not inflexible.—When
there exists a genuine controversy requiring

a judicial determination, the court is not

bound to refuse to exercise its power to

declare rights and other legal relations

merely because there is another remedy
available. Southern Ry. Co. v. Order of

Ry. Conductors of America, 210 S. C. 121.

41 S. E. (2d) 774 (1947), cert, granted 338

U. S. 899, 70 S. Ct. 251, 94 L. Ed. 553

(1949). construing a former similar provi-

sion (1942 Code §660).
That another remedy may exist and that

other relief may be available to the plain-

tiff are factors to be considered by the

court. However, before declaratory relief

may be denied in the discretion of the court
on the ground of the existence of other
remedies, it must clearly appear that the

asserted cumulative remedies are not only
available to the plaintiff, but that they are

speedy and adequate or as well suited to the

plaintiff's needs as declaratory relief. South-
ern Ry. Co. v. Order of Ry. Conductors of

America, 210 S. C. 121, 41 S. E. (2d) 774

(1947), cert, granted 338 U. S. 899, 70 S. Ct.

251, 94 L. Ed. 553 (1949), construing a for-

mer similar provision (1942 Code §660).
Our declaratory judgment act is not in

general limited by its express terms to cases

where there is no other adequate remedy
available, but, on the contrary, is expressly

made applicable without regard to other

relief claimed. Southern Ry. Co. v. Order
of Ry. Conductors of America, 210 S. C.

121. 41 S. E. (2d) 774 (1947), cert, granted
338 U. S. 899, 70 S. Ct. 251, 94 L. Ed. 553

(1949), construing a former similar provi-

sion (1942 Code § 660).
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§ 10-2003. Deed, will, written contract, statute, municipal ordinance, contract

or franchise.

Any person interested under a deed, will, written contract or other writings

constituting a contract or whose rights, status or other legal relations are

affected by a statute, municipal ordinance, contract or franchise may have

determined any question of construction or validity arising under the instru-

ment, statute, ordinance, contract or franchise and obtain a declaration of

rights, status or other legal relations thereunder.

1948 (45) 2014.

Editor's note.—Attention is called to the

fact that some of the cases treated in this

note were decided prior to the enactment
of the Uniform Declaratory Tudgments Act
in 1948.

Facts showing existence of actual contro-

versy are sufficient.—A complaint for declar-

atory relief is legally sufficient if it sets

forth facts showing the existence of an
actual controversy relating to legal rights

and duties of the respective parties under
a contract and requests that these rights

and duties be adjudged by the court. South-
ern Rv. Co. v. Order of Ry. Conductors of

America, 210 S. C. 121, 41 S. E. (2d) 774

(1947), cert, granted 338 U. S. 899, 70

S. Ct. 251, 94 L. Ed. 553 (1949), construing

a former similar provision (1942 Code
§660).
Declaratory judgment is usually refused

in workmen's compensation cases.—Ordi-

narily, the courts should refuse to make
a declaration of rights with respect to

whether or not an injured employee is en-

titled to workmen's compensation, since the

boards established for that purpose have
exclusive jurisdiction. Williams Furniture

Corp. v. Southern Coatings & Chemical Co..

216 S. C. 1, 56 S. E. (2d) 576 (1949).

Under the provisions of this section, the

court will not determine whether company
was included under Workmen's Compensa-
tion Act where proceedings for claims by
its employees had been instituted with the

Industrial Commission. Williams Furni-

ture Corp. v. Southern Coatings & Chemi-
cal Co., 216 S. C. 1, 56 S. E. (2d) 576

(1949).

Construction of will and codicils.—Under
this section equity may entertain a bill to

construe a will and codicils. Des Portes v.

Des Portes, 157 S. C. 407, 154 S. E. 426
(1930), construing a former similar provi-

sion (1942 Code §660).
In a case where the sole object of the

plaintiff was to obtain a construction of a
will, the court of common pleas was with-
out jurisdiction and this section, subse-
quently enacted, was inapplicable. Ex
parte Darby, 157 S. C. 434, 154 S. E. 632
(1930). construing a former similar provi-
sion (1942 Code §660).

Declaration of rights under contract be-
tween railroad and railroad union.—In an
action for a declaration of rights under a
written contract by a railroad against a
railroad union, the union contended that

the State court was without jurisdiction

over the action because the terms of the

contract were without the scope of the
Railway Labor Act. It was held on appeal
to the United States Supreme Court that

the South Carolina State court was without
power to interpret such agreement between
the railroad and its conductors where, as
here, the dispute arising under the terms
of the agreement was subsequently re-

ferred to the National Railroad Adjustment
Board, and that, therefore, the declaratory
judgment granted by the State court should
be reversed. Order of Railway Conductors
of America v. Southern Railway Co., 339

U. S. 255, 70 S. Ct. 585, 94 L. Ed. 811

(1950).

For additional related case, see Daniel v.

Conestee Mills, 183 S. C. 337, 191 S. E.

76 (1937), decided before enactment of

the Uniform Declaratory Judgments Act in

1948.

§ 10-2004. Construe contract before or after breach.

A contract may be construed either before or after there has been a breach

thereof.

1948 (45) 2014.

§ 10-2005. Trust and estate of decedent, infant, lunatic or insolvent.

Any person interested as or through an executor, administrator, trustee,
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guardian or other fiduciary, creditor, devisee, legatee, heir, next of kin or cestui

que trust in the administration of a trust or of the estate of a decedent, infant,

lunatic or insolvent may have a declaration of rights or legal relations in

respect thereto:

(1) To ascertain any class of creditors, devisees, legatees, heirs, next of

kin or others

;

(2) To direct the executors, administrators or trustees to do or abstain

from doing any particular act in their fiduciary capacity ; or

(3) To determine any question arising in the administration of the estate

or trust, including questions of construction of wills and other writings.

1948 (45) 2014.

§ 10-2006. Enumeration not restriction on generality of act.

The enumeration in §§ 10-2003 to 10-2005 does not limit or restrict the ex-

ercise of the general powers conferred in § 10-2002 in any proceeding when
declaratory relief is sought in which a judgment or decree will terminate the

controversy or remove an uncertainty.

1948 (45) 2014.

§ 10-2007. When declaratory judgment may be refused.

The court may refuse to render or enter a declaratory judgment or decree

when such judgment or decree, if rendered or entered, would not terminate the

uncertainty or controversy giving rise to the proceeding.

194S (45) 2014.

Declaratory relief should not be accorded controversy. Williams Furniture Corp. v.

to try a controversy by piecemeal, or to try Southern Coatings & Chemical Co., 216 S.

particular issues without settling the entire C. 1, 56 S. E. (2d) 576 (1949).

§ 10-2008. Parties.

When declaratory relief is sought all persons shall be made parties who
have or claim any interest which would be affected by the declaration, and no

declaration shall prejudice the rights of persons not parties to the proceed-

ing. In any proceeding which involves the validity of a municipal ordinance

or franchise the municipality shall be made a party and shall be entitled to

be heard. If the statute, ordinance or franchise is alleged to be unconstitu-

tional the Attorney General shall also be served with a copy of the proceeding

and be entitled to be heard.

1948 (45) 2014.

§ 10-2009. Determination of facts ; jury trials.

When a proceeding under this chapter involves the determination of an

issue of fact such issue may be tried and determined in the same manner as

issues of fact are tried and determined in other civil actions in the court in

which the proceeding is pending. All existing rights to jury trials are hereby

preserved.

1948 (45) 2014.
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§ 10-2010. Costs.

In any proceeding under this chapter the court may make such award
of costs as may seem equitable and just.

1948 (45) 2014.

§ 10-2011. Review of declaratory judgments.

All orders, judgements and decrees under this chapter may be reviewed as

other orders, judgments and decrees.

1948 (45) 2014.

§ 10-2012. Further relief based on declaratory judgment.

Further relief based on a declaratory judgment or decree may be granted

whenever necessary or proper. The application therefor shall be by petition

to a court having jurisdiction to grant the relief. If the application be deemed
sufficient the court shall, on reasonable notice, require any adverse party

whose rights have been adjudicated by the declaratory judgment or decree

to show cause why further relief should not be granted forthwith.

1948 (45) 2014.

§ 10-2013. Chapter to be construed liberally.

This chapter is declared to be remedial. Its purpose is to settle and to afford

relief from uncertainty and insecurity with respect to rights, status and

other legal relations. It is to be liberally construed and administered.

1948 (45) 2014.

§ 10-2014. Chapter to make uniform the laws of the states.

This chapter shall be so interpreted and construed as to effectuate its general

purpose to make uniform the law of those states which enact substantially

identical legislation and to harmonize, as far as possible, with Federal laws and

regulations on the subject of declaratory judgments and decrees.

1948 (45) 2014.

CHAPTER 25.

Injunctions.

Sec. Sec.

10-2051. By whom order of injunction may 10-2056. Injunction after answer; tem-
be made. porary restraint.

10-2052 to 10-2054. Blank. 10-2057. Security upon injunction; how
10-2055. Conditions under which temporary damages ascertained.

injunction granted. 10-2057.1. Injunctions to stay execution or

10-2055.1. When temporary injunction judicial sales.

granted; copy of affidavit to be 10-2058. Injunction to suspend business of

served. corporation.

10-2055.2. Order to show cause why injunc- 10-2059. Motion to vacate or modify in-

tion should not be granted; tem- junction.

porary restraint. 10-2060. Affidavits on such motion.
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§ 10-2051. By whom order of injunction may be made.

An order of injunction may be made by the court of common pleas in which
an action is brought or by a judge thereof and, in the absence from the circuit

or inability to act from any cause of a judge thereof, by a judge of any other

circuit or a justice of the Supreme Court.

1942 Code § S65; 1932 Code § 565; Civ. P. '22 § 481; Civ. P. '12 § 269; Civ. P. '02 § 239;
1870 (14) § 241.

Power of Supreme Court justice.—This
section was construed in the case of Salinas

v. C. Aultman & Co., 49 S. C. 325, 27 S. E.
385, to be an act restricting the power of

a justice of the Supreme Court to make
an order of injunction, under the S. C.

Const, of 1868, Art. 43, to actions brought
in the court of common pleas when the

judge thereof was absent from circuit, or
unable to make the order. Under the S. C.

Const, of 1895, Art. 5, § 25, Supreme Court
justices and circuit judges are given power
to issue interlocutory injunctions at cham-
bers as in court and by S. C. Const. Art.

4, § 4, the Supreme Court is vested with
power to issue writs or orders of injunc-

tion, thus dispelling any doubt as to the
present scope of the section.

General sessions court may not grant
injunction.—A general sessions court does
not have jurisdiction to grant injunctive re-

lief. State v. Franks, 214 S. C. 525, 53 S.

E. (2d) 608 (1949).

Section does not apply to action to de-

termine right to public office. Sanders v.

Belue, 78 S. C. 171, 58 S. E. 762.

For additional related cases, see, as to

injunction against assessment of damages
by arbitration, Greenville v. Earle, 80 S. C.

321, 60 S. E. 1117; as to injunction against

enforcing unconstitutional ordinance, Sperry
& Hutchinson Co. v. Columbia, 82 S. C. 577,

64 S. E. 752; as to injunction against tres-

pass or nuisance, Bratton v. Catawba Pow-
er Co., 80 S. C. 260, 60 S. E. 673; as to

injunction against continuous trespass, de-

fenses of estoppel and purchaser for value

being equitable issues, Atlantic & C. A. L.
R. Co. v. Victor Mfg. Co., 79 S. C. 266, 60
S. E. 675; as to injunction against commis-
sion of crime—statutory nuisance, State v.

Riddock & Byrnes, 78 S. C. 286, 58 S. E.
803; as to injunction against new county
election, Lamar v. Croft, 73 S. C. 407, 53

S. E. 540; as to injunction against State

Board at suit of private citizen, Duncan v.

State Board of Education, 74 S. C. 560, 54

S. E. 760; as to injunction against illegal

tax where there is no remedy at law,

Ware Shoals Mfg. Co. v. Jones, 78 S. C.

211, 58 S. E. 811; as to injunction against

taking of land by city, Kendall v. Columbia,
74 S. C. 539, 54 S. E. 777; as to injunction

in aid of suit for alimony, Thomason v.

Thomason, 73 S. C. 129, 52 S. E. 870; as to

injunction against continuous trespass and
waste, Crawford v. Atlantic Coast Lum-
ber Corp. 77 S. C. 81, 57 S. E. 670. See
also, Marion County Lumber Co. v. Tilgh-

man Lumber Co., 75 S. C. 220, 55 S. E.

337; Alderman & Sons Co. v. Wilson, 69

S. C. 156, 48 S. E. 85. As to injunction

against illegal act of public officers, Amerk-
er v. Taylor, 81 S. C. 163, 62 S. E. 7.

Cited, in Meinhard v. Youngblood, 37 S.

C. 223, 15 S. E. 947; Andrews v. Sumter
Comercial & Real Etstae Co., 87 S. C. 301,

69 S. E. 604; Heyward v. Long, 178 S. C.

351, 183 S. E. 145; Dacus v. Johnston, 180

S. C. 329, 185 S. E. 491; Hoile v. National

Suretv Corp., 204 S. C. 110, 28 S. E. (2d)

638; Latham v. York, 210 S. C. 565, 43

S. E. (2d) 467.

§§ 10-2052 to 10-2054. Blank.

§ 10-2055. Conditions under which temporary injunction granted.

When it shall appear:

(1) By the complaint, that the plaintiff is entitled to the relief demanded,

and such relief, or any part thereof, consists in restraining the commission

or continuance of some act the commission or continuance of which, during

the litigation, would produce injury to the plaintiff;

(2) During the litigation, that the defendant is doing, threatens or is about

to do, procure or suffer some act to be done in violation of the plaintiff's
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rights respecting the subject of the action and tending to render the judgment

ineffectual ; or

(3) By affidavit during the pendency of an action, that the defendant threat-

ens or is about to remove or dispose of his property, with intent to defraud

his creditors

;

A temporary injunction may be granted to restrain such act or such re-

moval or disposition.

1942 Code § 566; 1932 Code § 566; Civ. P. '22 § 482; Civ. P. '12 § 270; Civ. P. '02 § 240;

1870 (14) § 242.

I. General Consideration. III. Procedure.

II. Jurisdiction and Power.
A. Generally.

B. Specific Illustrations.

Cross References.

See § 15-134, as to the jurisdiction of the Supreme Court and the power of the justices

thereof to grant and hear appeals from temporary injunctions, and the note thereto. See

§ 10-2057, as to the bond required on the granting of a preliminary injunction, and the note

thereto. See § 10-2304, as to preliminary injunctions in cases of receivership, and the note

thereto. See § 10-2051, as to the authority of a judge of a foreign court and a judge at

chambers to grant an injunction, and the notes thereto. See § 15-233, as to the jurisdic-

tion of a circuit judge at chambers, and the note thereto. Also see §§ 15-234, 15-235, con-

cerning the jurisdiction at chambers of a judge of a foreign circuit.

I. GENERAL CONSIDERATION. merits of the case at chambers, and practi-

"Until further order of the court" is a ca"y effecting a transfer of the possession

temporary injunction.—An injunction re-

straining certain acts "until the further or-

der of the court," is a temporary injunction

within the meaning of this section. An-
drews v. Sumter Commercial & Real Estate

Co., 87 S. C. 301, 69 S. E. 604.

Temporary injunction preserves property

in statu quo.—It is not the province of a

preliminary injunction to compel the trans-

fer of property of any kind from one party

to another. Pelzer v. Hughes, 27 S. C. 408,

3 S. E. 781; Columbia Water Power Co. v.

Columbia, 4 S. C. 388.

The party asking for an injunction is as-

sumed to be in possession of the property

in respect of which he demands protection,

and all the injunction can require on the

part of the opposite party is that he should

forbear from interfering with that posses-

sion. He cannot be required to perform
any act whatever. If the plaintiff cannot

enjoy his rights without compelling the

defendants to perform some act, he must
wait until he has established them by his

judgment. Columbia Water Power Co. v.

Columbia, 4 S. C. 388.

Where an ex parte temporary injunction

is granted to a railroad restraining the de-

fendant from interfering with its agents

working the road-bed, and defendant's mo-
tion for a temporary injunction to modify
the restraining order until the title of the

land comprising the road-bed could be de-

cided, is refused, i\ is error, as deciding the

of the premises in dispute from one party

into the hands of another. Northwestern
R. Co. v. Colclough, 84 S. C. 37, 65 S. E.

950.

In order that it may abide the result of

the suit.—The sole object of a temporary
injunction under this section is to preserve

the subject of controversy in the condition

in which it is whei the order is made, until

an opportunity is offered for a full and
deliberate investigation. Williams v. Jones
& Amerman, 92 S. C. 342, 75 S. E. 705;

State v. Rice, 66 S. C. 1, 44 S. E. 80; Pelzer

v. Hughes, 27 S. C. 408, 3 S. E. 781.

A complainant may be entitled to a pre-

liminary injunction although his right to

the relief prayed may ultimately fail. Wil-
liams v. Jones & Amerman, 92 S. C. 342,

75 S. E. 705; Pelzer v. Hughes, 27 S. C.

408, 3 S. E. 781.

And is a preventive rather than remedial
process.—An injunction is defined to be a

judicial process, whereby a party is required

to do, or to refrain from doing, a particular

thing, but is generally used (always be-

fore a decree upon the merits) to prevent

a meditated wrong, for which reason it is

regarded as a preventive rather than a re-

storative or remedial process. Pelzer v.

Hughes, 27 S. C. 408, 3 S. E. 781.

The term "interlocutory injunction" was
contained in a former provision of this sec-

tion. Salinas v. C. Aultman & Co., 49 S. C.

325, 27 S. E. 385.
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II, JURISDICTION AND POWER.
A. Generally.

Injunctive relief cannot be demanded as

a matter of right, but is a matter that rests

in the sound discretion of the judge to

whom application is made therefor. Sand-

ers v. Textile Workers Organizing Comm.,
187 S. C. 66, 196 S. E. 543.

And will not lie unless plaintiff's rights

are threatened.—An injunction will not lie

where it is not shown that the defendant is

doing or threatening to do an act in viola-

tion of the plaintiffs' legal or equitable

rights. Padgett v. State Highway Commis-
sion, 150 S. C. 538, 148 S. E. 548 (1929).

It is discretionary with court.—An in-

junction, under this section, is not a mat-

ter of right, but of grace, resting in the

sound discretion of the judge. Williams v.

Jones & Amerman, 92 S. C. 342, 75 S. E.

705; Pelzer v. Hughes, 27 S. C. 408, 3 S. E.

781.

And should be granted or denied accord-

ing to the justice of the case.—In doubtful

cases the court weighs the nature and ex-

tent of the injury which will arise to either

party from granting or withholding of an

injunction under this section, and deter-

mines the question of equitable relief in the

manner best calculated to promote sub-

stantial justice. Pelzer v. Hughes, 27 S.

C. 408, 3 S. E. 781.

In passing upon an application for an

interlocutory or preliminary injunction the

court satisfies itself not that the plaintiff

has certainly the right, but that he has a

fair question to raise as to the existence of

such a right. Williams v. Jones & Amer-
man, 92 S. C. 342, 75 S. E. 705.

And it is error of law to refuse injunc-

tion if justified.—Where an action is for

the sole purpose of an injunction, and a

temporary injunction, as provided for in

this section, is essential to the assertion

and preservation of a legal right, if estab-

lished in the complaint, it is error of law
to refuse such temporary injunction. Wil-

liams v. Jones & Amerman, 92 S. C. 342,

75 S. E. 705; Wilder v. Alderman & Sons
Co., 74 S. C. 178, 53 S. E. 950; Alderman
& Sons Co. v. Wilson, 69 S. C. 156, 48 S. E.

85.

Where a complaint alleges an exclusive

right of way over a certain road, and that

the defendant threatens to trespass there-

on, and the trespass is of such a nature

as to render an action at law inadequate,

a temporary injunction is properly granted.

Alderman & Sons Co. v. Wlson, 69 S. C.

156, 48 S. E. 85.

Nor should it be dissolved upon motion

where complaint shows a meritorious case.

—Where the facts of the complaint pre-

sent a proper case for a temporary injunc-

tion it is error to dissolve such injunction

upon mere motion, heard upon affidavits,

where such dissolution might work irre-

parable harm upon the plaintiff. Cudd v.

Calvert. 54 S. C. 457, 32 S. E. 503.

Temporary injunction does not determine
final right.—A court of equity will, under
this section, in many cases, interfere by in-

junction to preserve property in statu quo
during the pendency of a suit in which the

rights to it are to be decided, without ex-

pressing, and often without the means of

forming, any opinion as to such rights.

Pelzer v. Hughes, 27 S. C. 408, 3 S. E. 781.

On an application for a temporary in-

junction, the court will not interfere if it

thinks there is no real question between
the parties, but where a substantial ques-

tion is presented, it will preserve the prop-

erty until such question can be disposed of.

Williams v. Jones & Amerman, 92 S. C.

342. 75 S. E. 705.

But the complaint, return, and affidavit

should be considered.—In determining

whether a temporary injunction should be

granted under this section, the complaint,

the return, and the affidavits should be con-

sidered. Alderman & Sons Co. v. Wilson,

69 S. C. 156, 48 S. E. 85.

And judge may consider merits of cause.

—Not only has the circuit judge jurisdiction

to grant temporary injunctions at chambers,
but in such inquiries may consider the

merits of the cause as bearing upon the

question, and should grant such injunctions

upon a prima facie showing when essential

to the assertion and preservation of the

legal rights of the partv. Ex parte Tones,

160 S. C. 63, 158 S. E. 134; Latham v. York,
210 S. C. 565, 43 S. E. (2d) 467.

The circuit judge has full power and
jurisdiction at chambers to grant a tempo-
rary injunction even before service of the

summons or its lodgment for service, pro-

vided the same is served within a reason-

able time with the summons; and within

his discretion, may grant such temporary
injunction upon an ex parte application and
without notice except where specifically

required bv statute. Ex parte Jones, 160

S. C. 63, 158 S. E. 134.

A temporary injunction may be granted

by a circuit judge at chambers on an ex

parte application. Andrews v. Sumter Com-
mercial & Real Estate Co.. 87 S. C. 301,

69 S. E. 604; Watson v. Citizens' Sav. Bank,

5 S. C. 159.

But the judge cannot decide case on
merits at chambers.—Where a circuit judge
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hears a motion for a temporary injunction

at chambers, it is not proper for him to

consider the merits of the case as a whole,

except in so far as to enable him to decide

as . to whether a prima facie showing has
been made. Willims v. Jones & Amerman,
92 S. C. 342, 75 S. E. 705; Alderman
& Sons Co. v. Wilson, 69 S. C. 756, 48 S. E.

85; Northwestern R. Co. v. Colclough, 84

S. C. 37, 65 S. E. 950; Alston v. Limehouse,
60 S. C. 559, 39 S. E. 188; Cudd v. Calvert,

54 S. C. 457, 32 S. E. 503; Seabrook v.

Mostowitz, 51 S. C. 433, 29 S. E. 202;

Sease v. Dobson, 34 S. C. 345. 13 S. E. 530.

B. Specific Illustrations.

Injunction to restrain public officer must
come within this section.—To be entitled

to a temporary injunction restraining a
public officer from his duties pending an
action of quo warranto to determine his

title thereto, it must be shown that the case
comes within one of the provisions of this

section, since it is contrary to the estab-
lished rules of equity to restrain persons
from exercising the functions of public
offices in such cases. State v. Rice, 67 S.

C. 236, 45 S. E. 153; State v. Rice, 66 S. C.

1. 44 S. E. 80.

But section dees not apply to injunction

in action for receivership.—This section

does not contemplate the issuance of tem-
porary injunction prior to the appointment
of receivers for insolvent companies, that

situation being provided for in § 10-2304

relating to receivership. Truesdell v. John-
son, 144 S. C. 188, 142 S. E. 343.

Equity will not usually enjoin a criminal
proceeding.—Equity will not enjoin a crimi-

nal proceding under this section unless there
is an equity suit to try the same right be-

tween the same parties pending, or the

prosecution is instituted under an ordinance
or statute which is clearly void, and ir-

reparable injury to property will result from
its enforcement. Palmetto Golf Club v.

Robinson, 143 S. C. 347, 141 S. E. 610.

Nor an election where no property rights

are involved and there is an adequate rem-
edy at law. Little v. Barksdale, 81 S. C.

392, 63 S. E. 308.

Injunction under subd. (2) cannot be
granted without showing of endangered
claim.—In an action by a wife for a separa-

tion, an injunction restraining disposition

of property by defendant cannot be granted

under this section where there are no alle-

gations in the complaint, and no facts stated

in affidavits submitted, to show that plain-

tiff's claim is in danger of being defeated by
defendant's disposition of his property.

Smith v. Smith, 51 S. C. 379, 29 S. E. 227.

An injunction will not be entered under
this section against a mortgagee's disposal

of other property, on mortgagor's anticipa-

tion of deficiency judgment, in absence of

a showing warranting an attachment.
Palmetto Guano Corp. v. Green, 138 S. C.

106, 136 S. E. 132.

Where damages for the future have been
recovered injured party cannot claim an in-

junction. Mason v. Apalache Mills, 81 S.

C. 554, 62 S. E. 399, 871.

III. PROCEDURE.
Bond essential to temporary injunction.

—An injunction should not be granted
against a going concern without bond, or
until such concern has been legally de-
termined a nuisance. Williams v. Jones, 62
S. C. 472, 40 S. E. 881. See Watson v.

Citizens' Sav. Bank, 5 S. C. 159.

Executing officer is proper defendant in

action to restrain attachment.—On an ap-
plication for an injunction, under this sec-

tion, to restrain attachment proceedings the
executing officer of such attachment is a

proper party defendant. Meinhard v.

Youngblood, 37 S. C. 223, 15 S. E. 947.

Judge of foreign circuit should enter his

jurisdiction upon the record.—Where a

judge of another circuit grants a temporary
injunction, it should appear in the record
that he took jurisdiction due to absence of

any judge in the proper circuit. Hornesby
v. Burdell, 9 S. C. 303.

Questions involving title to land require

jury.—Where the question of nuisance as

basis for an injunction raises a question of

title to land, it should not be referred to

a referee but should be tried at law, before

a jury. Lipscomb v. Littlejohn, 63 S. C.

38. 40 S. E. 1023.

Unless property is acquired in violation

of order of court.—Where a defendant ac-

quires property in breach of an order of the
court, possession may be taken from him
by a temporary injunction under this sec-

tion. Columbia Water Power Co. v. Co-
lumbia, 4 S. C. 388.

An interlocutory injunction granted under
this section is appealable to the Supreme
Court under the provision of § 15-134. Wil-
liams v. Jones, 62 S. C. 472, 40 S. E. 881.

Cited in Columbia Water Power Co. v.

Nunamaker, 73 S. C. 550, 53 S. E. 996.

§ 10-2055.1. When temporary injunction granted ; copy of affidavit to be served.

The injunction may be granted at the time of commencing the action or at
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any time afterwards before judgment upon its appearing satisfactorily to the

court or judge, by the affidavit of the plaintiff or of any other person, that

sufficient grounds exist therefor. A copy of the affidavit must be served with
the injunction.

1942 Code § 567; 1932 Code § 567; Civ. P. '22 § 483; Civ. P. '12 § 271; Civ. P. '02 § 241-
1870 (14) § 243.

Cross references.—See §§ 10-101 and 10-401

as to the commencement of actions, and
the notes thereto. See § 10-406 as to when
jurisdiction of an action is acquired. See
notes under § 10-2055 concerning power of

court to grant temporary injunction at

chambers. See § 10-2054 for exception

where injunction may not be granted with-

out notice. As to discretionary power of

the judge in the allowance of temporary
injunctions, see § 10-2056.

The commencement of the action as men-
tioned in this section may take place with

the issuance of a restraining order as well

as by the service of the summons, accord-

ing to § 10-406, providing that with the

allowance of a provisional remedy, the court

acquires jurisdiction of all subsequent pro-

ceedings. Jordan v. Wilson, 69 S. C. 256.

48 S. E. 224.

When injunction allowed on commence-
ment of ex parte application without notice.

—Where it appears necessary to preserve the

status quo of the property involved and the

relation of the parties defendant, the court

has jurisdiction, under this section, to grant

an injunction on the commencement of suit

on an ex parte application without notice.

Jordan v. Wilson, 69 S. C. 256, 48 S. E. 224;

Meinhard v. Youngblood, 37 S. C. 223, 15

S. E. 947; Watson v. Citizens' Sav. Bank, 5

S. C. 159.

But summons should be served with in-

junction.—This section contemplates the
presentation of a summons together with
the proper complaint and proofs to the
judge for a reasonable time before the actual
service of the summons, in order that the
summons, to commence the action, and the
injunction mentioned in this section, may
be served together. Jordan v. Wilson, 69

S. C. 256, 48 S. E. 224.

The complaint need not be verified where
the affidavits, as required by this section,

are sufficient. Meinhard v. Youngblood,
37 S. C. 223, 15 S. E. 947.

Refusal of injunction not a decision upon
merits.—Upon such application for injunc-

tion the judge may consider the merits of

the case in order to determine whether it

should be granted, and his refusal is not

a decision upon the merits. Sease v .Dob-
son, 34 S. C. 345, 13 S. E. 530.

For additional related cases as to in-

junction against nuisance, see State v.

Chicco, 82 S. C. 122, 63 S. E. 306; State

v. Union Social Club, 82 S. C. 142, 63 S. E.

545; State v. Columbia Water Power Co.,

82 S. C. 181, 63 S. E. 884.

§ 10-2055.2. Order to show cause why injunction should not be granted; tem-

porary restraint.

If the court or judge deems it proper that the defendant or any of several

defendants should be heard before granting the injunction an order may
be made requiring cause to be shown, at a specified time and place, why the

injunction should not be granted. The defendant may, in the meantime, be re-

strained.

1942 Code § 571; 1932 Code § 571; Civ. P. '22 § 487; Civ. P. '12 § 275; Civ. P. '02 § 244;

1870 (14) § 246.

Cross references.—As to when security

required, see § 10-2057. See § 10-2055 and
notes concerning power of court to grant

temporary injunction at chambers.

A distinction exists between an order

granting an injunction and an order simply
restraining the defendant until the court

can determine whether the plaintiff is en-

titled to an injunction. Wright v. Columbia,

77 S. C. 416, 57 S. E. 1096; Creech v. Long,
72 S. C. 25, 31, 51 S. E. 614.

For additional related case as to power to

grant temporary injunction at chambers on
ex parte application, see Andrews v. Sum-
ter Commercial & Real Estate Co., 87 S. C.

301, 69 S. E. 604.

Cited in Palmetto Golf Club v. Robinson,
143 S. C. 347, 141 S. E. 610.
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§ 10-2056. Injunction after answer; temporary restraint.

An injunction shall not be allowed after the defendant shall have answered

unless upon notice or upon an order to show cause. But in such case the

defendant may be restrained until the decision of the court or judge granting

or refusing the injunction.

1942 Code § 568; 1932 Code § 568; Civ. P. '22 § 484; Civ. P. '12 § 272; Civ. P. '02 § 242;

1870 (14) § 244.

Requirement of notice is mandatory.—An Corp. v. Green, 138 S. C. 106, 136 S. E. 132.

order enjoining defendants' receipt of cer- Cited in Andrews v. Sumter Commercial
tain dividends was improperly entered after & Real Estate Co., 87 S. C. 301, 69 S. E.

commencement of the action where no no- 604: Jordan v. Wilson, 69 S. C. 256, 48

tice was given to such defendants as pro- S. E. 224.

vided for in this section. Palmetto Guano

§ 10-2057. Security upon injunction ; how damages ascertained.

When no provision is made by statute as to security upon an injunction

the court or judge shall require a written undertaking on the part of the plain-

tiff, with or without sureties, to the effect that the plaintiff will pay to the

party enjoined such damages, not exceeding an amount to be specified, as he

may sustain by reason of the injunction if the court shall finally decide that

the plaintiff was not entitled thereto. The damages may be ascertained by

a reference or otherwise as the court shall direct.

1942 Code § 570; 1932 Code § 570; Civ. P. '22 § 486; Civ. P. '12 § 274; Civ. P. '02 § 243;

1870 (14) § 245.

I. Requirements and Jurisdiction. III. Action and Damages.
II. Remedy for Failure to Give Bond. IV. Reference.

Cross References.

As to costs in civil actions, see §§ 10-1601 to 10-1624 and the notes. As to the security

for costs which may be asked of a nonresident plaintiff, see Cir. Ct. Rule 10, and the note

thereto.

I. REQUIREMENTS AND The court said in Smith v. Smith, 51

JURISDICTION. S. C. 379, 29 S. E. 227, "we do not under-
_,.. . , ,, r j _»_j. stand that the court, in Watson v. Citizens'
This requirement of the Code is manda- c _ c ' ,__ .. ,

, .; . . . .„ .. „,„•„ Sav. Bank, 5 S. C. 159, 1/7, decided that
tory and it is error not to require the plain- .. ' .

._ . . . ,. , ... the failure ot a judge to require a written
tiff in an action to give the undertaking , , . *•

. . , , . ., . , undertaking upon granting an injunction
but it is harmless error where the court has ... ° r

, ° , ".. ,, £.. . «.. i
, . , , , , , . .„ .... , . ,i did not render the order voidable, but that
decided that the plaintiff was entitled to the . , ., , . ,. . .
.
i.uuEu "'»i H

,. . , , ,. , the failure to do so was not jurisdictional,
injunction, because the defendant could col- .-, . . , . . , ,

' J
, ' , , ... j.i But, be that as it may, the words of the

lect damages under such written undertak- . . . _ , , ,

?, ,, , , . ., r ,, . -a section are plain and mandatory; and the
ing only if the court shall finally decide , . . . ,

,

s " 3
, . .„ ..., , '. , „ order herein is in that respect erroneous,

that the p aintiff was not entitled thereto. , , „.,. _,„t KaV. „„;j„»_^_, ^_ , ^nn c ^ ii 1 c -c- ^n d to that extent must be set aside.
DePass v. Spartanburg, 190 S. C. II, 1 a. Jl.

(2d) 904 court cannot dispense with the

It was' error not to require the petitioner undertaking provided for in this section on

to give a bond before issuing an order issuing an injunction. New York Life Ins.

restraining the State Highway Department Co - v -
Mobley, 89 S. C. 189, 71 S. E. 817;

from entering the land of the petitioner Columbia Water Power Co. v. Nuna-

pending an appeal in condemnation proceed- maker, 73 S C. 550 53 S.E 996; Ex parte

ings. Headdon v. State Highway Dept., Z«|ler, 83 SC. 78, 64 SE 513, 916; Smith

197 S C 118 14 S E (2d) 586. v - Smith, 51 S. C. 379, 29 S. E. 227; Mein-

However the failure of a judge to require hard v. Youngblood, 37 S. C. 223, IS S. E.

the bond does not deprive him of jurisdic-
""*'•

tion in the motion then before him. Watson In an action by a wife for a separation,

v. Citizens' Sav. Bank, 5 S. C. 159. the court cannot grant an injunction re-
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straining the disposition of property by
the defendant without requiring the plain-

tiff to give a written undertaking. Smith
v. Smith, 51 S. C. 379, 29 S. E. 227.

Where a plaintiff institutes condemnation
proceedings against a company for com-
pensation for flooding his lands and the de-

fendant then brings action in a separate

court to determine the plaintiff's right to

such condemnation proceedings, procuring

a temporary injunction restraining the pro-

ceedings in the lower court, the bond re-

quired by this section may not be dispensed

with. Columbia Water Power Co. v. Nuna-
maker, 73 S. C. 550, 53 S. E. 996.

Although filing of bond may be made a

condition subsequent to continuance of in-

junction.—This section does not require the

judge to exact an undertaking as a condi-

tion precedent to the issuance of an injunc-

tion, and a limit of fourteen days fixed,

beyond which such undertaking is not to

be filed, is a reasonable one. Meinhard v.

Youngblood, 37 S. C. 223, IS S. E. 947.

Undertaking not required on simple re-

straining order.—An undertaking is not re-

quired under this section on an order simply

restraining the defendant until the court

can determine whether the plaintiff is en-

titled to an injunction. Wright v. Columbia,

77 S. C. 416, 57 S. E. 1096; Creech v. Long,
72 S. C. 25, 51 S. E. 614.

But may be required in judge's discretion.

—The circuit judge may require a bond
within his discretion from the plaintiff on a

simple restraining order to abide the de-

termination of his right to an injunction.

Wright v. Columbia, 77 S. C. 416, 57 S. E.

1096; Creech v. Long, 72 S. C. 25, 51 S. E.

614.

II REMEDY FOR FAILURE TO
GIVE BOND.

Remedy when bond not required.—It has
been determined that the failure of the

court to require the undertaking is not a
jurisdictional defect; that the undertaking
may be filed after the granting of the in-

junction; that the judge or court may, upon
motion, so amend the order of injunction

as to require execution of a sufficient under-

taking, and, even where the undertaking
filed affords insufficient protection, the rem-
edy is by timely application for its increase.

Ex parte Jones, 160 S. C. 63, 158 S. E. 134.

III. ACTION AND DAMAGES.
No action on bond when defendant com-

plies before plaintiff makes bond.—Where
injunction is issued, conditioned on the

plaintiff's providing an undertaking under

this section, and the defendant complies
with the order before the plaintiff makes
such a bond, the defendant may not bring
an action for damages resulting from such
obedience to the injunction. Batson v. Paris
Mountain Water Co., 73 S. C. 368, 53 S. E.
500.

Section contemplates damages incurred
from unwarranted injunction.—This sec-

tion requires an undertaking on the part of

the plaintiff that he will pay to the party
enjoined such damages as he might sus-

tain by reason of the injunction, if the court

should finally decide that the plaintiff was
not entitled thereto. Lewis v. Jones, 65 S.

C. 157, 43 S. E. 525.

But only direct damages recoverable.

—

The "damages" recoverable under this sec-

tion are only those arising directly and
proximately from the issuance of the in-

junction. Livingston v. Exum, 19 S. C.
223.

Where the defendant is enjoined from
cutting wood for two weeks and thereby
loses contact with his labor and loses a
contract, his damages, under this section,

include only the possible profit for the time
the injunction was in effect, and not the

entire loss under the contract. Moorer v.

Andrews, 39 S. C. 427, 17 S. E. 948.

On the dissolution of an order tempo-
rarily enjoining the sale of lands, which
has continued for a year, it is proper to

assess a year's interest on the final selling

price as damages under this section. Hill

v. Thomas, 19 S. C. 230.

And such damages are not recoverable

out of bond until decision on merits of in-

junction.—Where plaintiffs fail to establish

their claims against the defendants but it

does not appear that any court has finally

decided that the plaintiffs were not entitled

to the temporary injunction which they ob-

tained, it is not necessarily shown that the

injunction was improperly granted in the

first instance, so as to allow recovery on
the undertaking as provided for in this sec-

tion. Garlington v. Copeland, 43 S. C. 389,

21 S. E. 317.

But suit on bond is permissible where
main suit is dismissed.—Where a complaint
under which a temporary injunction was
granted is dismissed, it carries with it a

dissolution of the injunction, and it is proper,

under this section, to refer the question of

damages by reason of the issuance thereof.

Lewis v. Jones, 65 S. C. 157, 43 S. E. 525;

Greenville v. Mauldin, 64 S. C. 438, 42 S. E.

200.

In the case of Lewis v. Jones, 65 S. C.

157, 43 S. E. 525, it was said "There are ex-

pressions in the case of Garlington v. Cope-
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land, 43 S. C. 389, 396, 21 S. E. 317, which
seem to indicate that an action could not
be brought on the undertaking to recover
damages sustained by reason of the injunc-

tion when it was not dissolved until the

final decision on the entire case. But the

language used in that case must be con-
strued with reference to the question which
was under consideration by the court, viz.,

attorney's fee paid by defendant
for the purpose of having the injunction

dissolved ... If the language of that

case shall be construed to be applicable to

other damages sustained by reason of the

injunction, it would practically destroy the

protection intended to be afforded the de-

fendant by the statute and the undertaking."

And also where injunction is only dis-

solved in part.—Under this section, dis-

solution in toto of injunction is not neces-

sary to entitle persons restrained from
recovering damages; and, vhere an injunc-

tion prohibits the defendant from entering

a strip of land for any purpose, dissolution

to the extent of permitting him to use it

as a means of ingress and egress to his

land, entitles him to recover attorney's fees.

Chambers v. Long, 132 S. C. 179, 128 S. E.

853.

Judgment is confined to amount of bond
and costs.—Where the damages recover-
able as directly caused by the injunction

are greater than the bond provided in ac-

cordance with this section, the judgment
should include only the amount of the bond
and the costs of the proceedings. Hill v.

Thomas, 19 S. C. 230.

Security for costs differs from security for

damages hereunder.—The security for the
costs of an action which may be required of

a nonresident plantiff is a totally different

thing from the injunction bond required

under this section, and should not be con-
fused therewith. Meinhard v. Strickland,

29 S. C. 491, 7 S. E. 838.

And nonresident plaintiff may give bond
for damages without sureties.— It is not

improper under the provisions of this sec-

tion that nonresident plaintiffs be permitted

to give bond without sureties. Meinhard
v. Strickland, 29 S. C. 491, 7 S. E. 838.

Attorney's fees are recoverable as dam-
ages.—Attorney's fees for procuring the

dissolution of an injunction are recoverable

as "damages" under the bond provided for

in this section. Chambers v. Long, 132 S.

C. 179, 128 S. E. 853.

But are not recoverable out of bond where
injunction is only ancillary.—Where the

temporary injunction is merely ancillary to

the principal object of the action and only

dissolved as a necessary consequence of the

judgment upon the main controversy, at-

torney's fees for procuring the dissolution

of the injunction are not recoverable out of

the undertaking provided for in this sec-

tion. Garlington v. Copeland, 43 S. C. 389,

21 S. E. 317. See Columbia Water Power
Co. v. Nunamaker, 73 S. C. 550. 53 S. E.
996.

Or where fees for dissolution are not dis-

tinguishable from those in main suit.

—

Where the fees incurred for the dissolution

of an injunction are not distinguishable from
those incurred in prosecuting the general

issue, it is proper to exclude them as "dam-
ages" recoverable under this section. Hill

v. Thomas, 19 S. C. 230.

"Damages" not recoverable under bond
may be recovered in subsequent action.

—

Where plaintiff procures a temporary in-

junction to prevent defendant from taking

possession of land, giving bond under this

section, and defendant does not recover
rents and profits as "damages" out of said

bond upon his prevailing in the suit, he is

not precluded from recovering such "dam-
ages" in a later action. Rabb v. Patterson,

42 S. C. 528, 20 S. E. 540.

The term "damages" may cover rents and
profits in some cases, but not where, to do
so, would require the plaintiffs to split up
their claims for rent into several actions.

Rabb v. Patterson, 42 S. C. 528, 20 S. E.

540.

IV. REFERENCE.
Jurisdiction to order reference not lost

by dismissal of answer and cross-complaint.
—In Walker v. Preacher, 188 S. C. 60, 198

S. E. 168, the court held that the circuit

court did not lose jurisdiction to order a

reference to ascertain the damages when
it dismissed an answer and cross-complaint
seeking an injunction without then ordering
or reserving the right to order such refer-

ence. The order dismissing the answer and
cross-complaint was only an adjudication of

the primary issue of the propriety of the in-

junctive relief and in no manner affected

the rights of the enjoined party to make
application for an order of reference.

Referee's findings as to damages enforce-

able by court order.—After the decision of

a referee as to damages, as provided for in

this section, the court may order the dam-
ages paid by the obligors without any fur-

ther action against them on the undertaking,

provided they have been made parties to the

reference by notice. Hill v. Thomas, 19 S. C.

230.

Applied in Grant v. Charleston, 82 S. C.

268, 64 S. E. 388; Collins v. Collins Estate,

207 S. C. 452, 36 S. E. (2d) 584.
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Cited in Palmetto Guano Corp. v. Green, Brewer, 129 S. C. 74, 123 S. E. 771; Jordan
138 S. C. 106. 136 S. E. 132: Baker v. v. Wilson, 69 S. C. 52, 48 S. E. 37.

§ 10-2057.1. Injunctions to stay execution or judicial sales.

An injunction to stay an execution or judicial sale shall not be allowed

unless upon notice of at least four days to the adverse party or to his attor-

ney unless the court or judge before whom the application is made shall pre-

scribe a shorter time, nor shall a motion for such an injunction be heard less

than five days before the time fixed for such sale unless the court or judge,

upon cause being shown, shall order otherwise. And in all cases the deci-

sion of the court or judge upon such a motion shall be filed with the clerk

of the court for the county before the time fixed for such sale ; otherwise the

sale shall not be stayed. When an execution or judicial sale is stayed by

injunction the time of the existence of such stay shall not be deemed or taken

to be a part of the time of the existence of the active energy of such execu-

tion or a part of the time of the existence of the lien of any judgment or decree.

1942 Code § 569; 1932 Code § 569; Civ. P. '22 § 485; Civ. P. "12 § 273; Civ. P. '02 § 242a;
1899 (23) § 43.

An order to stay execution cannot be ing, when one of the defendants had been
made without notice to the adverse party heard on an ex parte motion asking that
required by this section. New York Life the restraining order be modified. The re-

Ins. Co. v. Mobley, 89 S. C. 189, 71 S. E. quirements of this section and rule 64 had
817. in effect been complied with. First Caro-
But judge may issue, without notice to linas Joint Stock Land Bank of Columbia

defendants, a temporary restraining order v. Knotts, 191 S. C. 384, 1 S. E. (2d) 797.

expressly enjoining a judicial sale, which Applied in Ex parte Graham, 54 S. C.

has been ordered in a foreclosure proceed- 163, 32 S. E. 67.

§ 10-2058. Injunction to suspend business of corporation.

An injunction to suspend the general and ordinary business of a corpora-

tion shall not be granted except by the court or a judge thereof. Nor
shall it be granted without due notice of the application therefor to the

proper officers of the corporation except when the State is a party to the pro-

ceeding, unless the plaintiff shall give a written undertaking, executed by two
sufficient sureties, to be approved by the court or judge, to the effect that the

plaintiff will pay all damages, not exceeding the sum to be mentioned in the

undertaking, which the corporation may sustain by reason of the injunction

if the court shall finally decide that the plaintiff was not entitled thereto.

The damages may be ascertained by a reference or otherwise, as the court

shall direct.

1942 Code § 572; 1932 Code § 572; Civ. P. *22 § 488; Civ. P. '12 § 276; Civ. P. '02 § 245;

1870 (14) § 247.

When the undertaking herein prescribed tiffs' rights, they are only required to give

alone need be given. — Where minority the bond mentioned in this section and not

stockholders sue to restrain the corpora- a bond based on the value of the corporate

tion and majority stockholders from dispos- assets. Andrews v. Sumter Commercial &
ing of corporate property in fraud of plain- Real Estate Co., 87 S. C. 301, 69 S. E. 604.

§ 10-2059. Motion to vacate or modify injunction.

If the injunction be granted by the court or a judge thereof, without notice,

the defendant at any time before the trial may apply upon notice to the court

958



§ 10-2060 Civil Remedies and Procedure § 10-2060

in which the action is brought or to a judge thereof to vacate or modify the

same. The application may be made upon the complaint and affidavit on

which the injunction was granted or upon affidavits on the part of the defendant,

with or without the answer.

1942 Code § 573; 1932 Code § 573; Civ. P. '22 § 489; Civ. P. '12 § 277; Civ. P. '02 § 246;

1870 (14) § 248.

It is error to refuse to entertain a motion
to dissolve a temporary injunction, based
on the answer of the defendant and his pro-

posed affidavits. Kelly v. Tiner. 86 S. C.

160, 68 S. E. 465.

Answer and affidavits offered in support

of a motion to vacate an injunction, must be

considered in determining whether the in-

junction issued was reasonably essential for

the protection of plaintiff's rights. Kelly v.

Tiner, 86 S. C. 160, 68 S. E. 465.

Motion not precluded by former which
lacked notice.—Where a motion to vacate

an ex parte temporary injunction, under this

section, is refused because of the lack of

proper notice, a second motion for the same
purpose is not thereby precluded, and a mo-
tion for a counter injunction is considered

as in effect a motion to modify the previ-

ous order. Northwestern R. Co. v. Col-

clough, 84 S. C. 37, 65 S. E. 950.

When defendant has been heard this sec-

tion does not apply.—Where a temporary
injunction is issued after a rule to show
cause, at the hearing of which the defend-

ant appears, no remedy lies under this sec-

tion, any subsequent application for a re-

consideration of the question being in the

nature of a review, which may be had only

in accordance with the provisions of § 7-1.

Montgomery v. Robinson, 93 S. C. 247, 76

S. E. 188; Jordan v. Wilson, 69 S. C. 52,

48 S. E. 37.

Motion to discharge not allowed after trial

is begun.—This section, when construed with

§ 10-931 as to the undertaking on the part of

the defendant in attachment proceedings, and
providing that the defendant may move to

discharge as in "other provisional remedies,"
does not allow a motion to discharge after

the jury is impaneled and sworn and the

pleadings read. Savings Bank of Fort Mill

v. Sprunt & Son, 86 S. C. 8. 67 S. E. 955.

Succeeding judge may dissolve temporary
injunction.—A circuit judge can dissolve a

temporary injunction granted by his prede-
cessor until the further order of the court.

'Bouknight v. Davis, 33 S. C. 410, 12 S. E.

96.

As to when it should not be dissolved, see
Cudd v. Calvert, 54 S. C. 457, 32 S. E. 503.

And new party to action may procure dis-

solution.—Where one circuit judge has is-

sued a temporary injunction until further
order of the court, with leave to other per-

sons interested to become parties and move
for a dissolution thereof under this section,

another circuit judge has jurisdiction to dis-

solve the injunction upon motion of such
new party, as to whom the injunction was
without notice. Smith v. Thomason, 26 S.

C. 607, 12 S. E. 96.

Applied in Northrop v. Simpson, 69 S.

C. 551, 48 S. E. 613.

Cited in Lester v. Fox Film Corp., 114

S. C. 414, 103 S. E. 775; Andrews v. Sumter
Commercial & Real Estate Co., 87 S. C. 301,

69 S. E. 604.

§ 10-2060. Affidavits on such motion.

If the application be made upon affidavits on the part of the defendant, but

not otherwise, the plaintiff may oppose the same by affidavits or other proofs

in addition to those on which the injunction was granted.

1942 Code § 574; 1932 Code § 574; Civ. P. '22 § 490; Civ. P. '12 § 278; Civ. P. '02 § 247;

1870 (14) § 249.

CHAPTER 26.

Mandamus.

Sec.

10-2101. Return to be made to first writ;

time for answer.

10-2102. Further pleadings and proceedings.

Sec.

10-2103. Place of trial; damages and costs.

10-2104. Not liable in other actions, if dam-
ages are recovered, etc.
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§ 10-2101. Return to be made to first writ ; time for answer.

When any writ of mandamus shall issue out of any of the courts of this

State, the person who is required to make a return to such writ of mandamus
shall make his return to the first writ of mandamus. The court or the judge

thereof may allow the person to whom any writ of mandamus shall be di-

rected such convenient time to make a return, plead, reply, rejoin or demur as

to the court or judge shall seem just and reasonable.

1942 Code § 847; 1932 Code § 847; Civ. P. '22 § 795; Civ. C. '12 § 4099; Civ. C. '02

§2998; G. S. 2342; R. S. 2457; 1712 (2) 568, 570.

Issue of fact may be referred. State v.

Columbia, 22 S. C. 582.

But a judge cannot hear issues in man-
damus in any other county than the one in

which defendant resides. State v. Scar-

borough, 7 S. C. 288, 49 S. E. 860; State

v. Williams, 52 S. C. 416, 29 S. E. 814;

LaMotte v. Smith, 50 S. C. 558, 27 S. E.

933.

Mandamus will not issue to compel dis-

penser of a county to operate dispensary

where court would have to set aside elec-

tion in favor of no dispensary. Wilson v.

Cox, 73 S. C. 398, 53 S. E. 613.

Mandamus against State Treasurer to

compel exchange of certificate for bond
does not constitute suit against State.

Ehrlich v. Jennings, 78 S. C. 269, 58 S. E.

922.

An action for mandamus to enforce a

private right may be brought in the name
of the private citizen. State v. Cain, 78

S. C. 348, 58 S. E. 937.

Additional related cases.—As to manda-
mus generally, see State v. Durant, 71 S. C.

311, 51 S. E. 146; as to mandamus not being

a remedy, where county board of education

refuses to issue certificate to teacher, see

Greenville College for Women v. County
Board of Education, 75 S. C. 93, 55 S. E.

132; as to mandamus against State officers

to compel compliance with appropriation

act, see State v. State Dispensary Comm.,
79 S. C. 316, 60 S. E. 928, affirmed in 213

U. S. 174, 29 S. Ct. 465, 53 L. Ed. 752;

as to mandamus to compel performance of

official act forbidden by an unconstitutional

statute and as to lack of available funds con-
stituting a defense in mandamus, see State

v. Burley, 80 S. C. 127, 61 S. E. 255; as

to mandamus refused, when duty is dis-

cretionary, see Lanford v. Drummond, 81

S. C. 174, 62 S. E. 10; as to mandamus and
certiorari against executive committee of

Democratic party, Moore v. Griffin, 81 S.

C. 393, 62 S. E. 545; Holt v. Democratic
Executive Committee of Gaffney, 79 S. C.

263, 60 S. E. 659; as to mandamus against

State Board of Pharmaceutical Examiners
to compel issuance of license, see State v.

Matthews, 81 S. C. 414, 62 S. E. 695, dis-

tinguished in Ex parte Hollis, 82 S. C.

230, 64 S. E. 232; as to mandamus to compel
payment of claim against county, see State

v. Goodwin, 81 S. C. 419, 62 S. E. 1100; as

to mandamus to compel water company to

furnish customer (right to cut off service

considered), see Poole v. Parish Mountain
Water Co., 81 S. C. 438, 62 S. E. 874; as

to mandamus to compel member board of

canvassers to act, see State v. Jones, 83

S. C. 432, 65 S. E. 444; as to mandamus to

compel county chairman to put name on
party ticket, see Fooshe v. McDonald, 82

S. C. 22, 63 S. E. 3; as to mandamus against

Governor being refused, see Brown v. An-
sel, 82 S. C. 141, 63 S. E. 449; State v. Scar-

borough, 70 S. C. 288, 49 S. E. 860.

§ 10-2102. Further pleadings and proceedings.

As often as in any of the cases aforesaid any writ of mandamus shall issue

out of any of such courts and return shall be made thereto, the person suing

or prosecuting such writ of mandamus may plead to or traverse all or any of

the material facts contained within the return; and the person making such

return shall reply, take issue or demur thereto. Such further proceedings shall

be had therein, and in such manner, as may be necessary for the determination

thereof.

1942 Code § 848; 1932 Code § 848; Civ. P. '22 § 796; Civ. C. '12 § 4100; Civ. C. '02

§ 2999; G. S. 2343; R. S. 2458; 1712 (2) 569.
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Prosecutor not required to traverse re- opinion in Pendarvis v. Orangeburg, 157

turn.—The view was taken in the dissenting S. C. 496, 154 S. E. 756.

§ 10-2103. Place of trial ; damages and costs.

If any issue shall be joined on such proceedings the person suing such writ

shall try the same in such place as a civil action should have been tried. In

case a verdict shall be found for the person suing such writ or judgment

given for him upon a demurrer, by default or for want of a replication or

other pleading he shall recover his damages and costs in such manner as he

might have done in a civil action. And a peremptory writ of mandamus
shall be granted without delay for him for whom judgment shall be given, as

might have been if such return had been adjudged insufficient. In case judg-

ment shall be given for the person making such return to such writ he shall

recover his costs of suit.

1942 Code § 849; 1932 Code § 849; Civ. P. '22 § 797; Civ. C. '12 § 4101; Civ. C. '02

§ 3000; G. S. 2344; R. S. 2459: 1712 (2) 569.

Cross reference.—As to specific section State v. County Treasurer of Orangeburg,
covering place of trial of civil actions, see 10 S. C. 40; State v. County Commissioners,

§ 10-302, and notes thereto. 18 S. C. 597.

This section, in effect, says that an issue Counsel who brought suit to compel con-
joined on mandamus proceedings must be tinued operation of public utility entitled to

tried in the county where the respondent reasonable fees under this section. State

resides. LaMotte v. Smith, 50 S. C. 558. v. Broad River Power Co., 164 S. C. 208,

27 S. E. 933; State v. Scarborough, 70 S. C. 162 S. E. 74.

288, 49 S. E. 860. Attorney's fee not allowed when of-

The term "civil action" means, under this ficial acts under honest concept of duty.

—

section, "action on the case" under the prac- Teacher, entitled to mandamus to compel
tice before the Code. State v. County county superintendent of education to ap-
Treasurer of Orangeburg, 10 S. C. 40. prove pay warrants, was not entitled to re-

Costs allowed are such as were allowed cover attorney's fee, under this section,

under the practice before the Code, and not where superintendent was actuated entirely

those in civil actions under the Code. State by an honest conception of his duty. Press-

v. County Treasurer of Orangeburg. 10 lev v. Nunnery, lo9 S. C. 509, 169 S. E.

S. C. 40. 413.

But not allowed when court tries issue.

—

§ 10-2104. Not liable in other actions, if damages are recovered, etc.

If any damages shall be recovered by virtue of this chapter against any

such person making return to such writ as aforesaid he shall not be liable

to be sued in any other action or suit for making such return.

1942 Code § 850; 1932 Code § S50; Civ. P. '22 § 798; Civ. C. '12 § 4102; Civ. C. '02

§ 3001; G. S. 2345; R. S. 2460.
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CHAPTER 27.

Moneys Paid into Court.

Sec. Sec.

10-2151. Moneys paid into court to be de- 10-2153. How money deposited to be drawn.
posited. 10-2154. Clerk to obey order of court to

10-2152. Same; magistrate courts in Sum- deposit.

ter County.

10-2151. Moneys paid into court to be deposited.

All moneys, except fines and penalties paid under sentence in criminal

cases, which shall be paid into the circuit or probate courts of the State or

received by the officers thereof in causes pending therein shall be immedi-

ately deposited in some incorporated state bank or national bank of good

credit and standing within the circuit; or if there be no such bank within the

circuit, then in such bank nearest to the place of holding the circuit, in the

name and to the credit of the court, provided, that money paid into court to

be immediately paid out need not be so deposited, but shall be paid upon order

of the court.

1942 Code §§ 342, 343; 1932 Code §§ 342, 343; Civ. P. '22 §§ 298, 299; Civ. C. *12 §§ 3931.

3932; Civ. C. '02 §§ 2828, 2829; G. S. 2175, 2176; R. S. 2304, 2305; 1868 (14) 16; 1944 (43)

1281.

§ 10-2152. Same ; magistrate courts in Sumter County.

In Sumter County the provisions of § 10-2151 shall also apply to magistrates.

1942 Code § 342; 1932 Code § 342; Civ. P. '22 § 298: Civ. C. '12 § 3931; Civ. C. '02

§ 2828; G. S. 2175; R. S. 2304; 1868 (14) 16; 1944 (43) 1281.

§ 10-2153. How money deposited to be drawn.

No money deposited as aforesaid shall be drawn from such bank except by

order of the judge of the court, in term or in vacation, to be signed by such

judge and to be entered and certified of record by the clerk. Every such order

shall state the cause in or on account of which it is drawn.

1942 Code § 343; 1932 Code § 343; Civ. P. '22 § 299; Civ. C. '12 § 3932; Civ. C. '02 § 2829;

G. S. 2176; R. S. 2305; 1868 (14) 16.

§ 10-2154. Clerk to obey order of court to deposit.

If any clerk of any such court, or other officer thereof, having received

moneys as aforesaid, shall refuse or neglect to obey the order of such court

for depositing the same as aforesaid, such clerk or other officer shall be forth-

with proceeded against by attachment for contempt.

1942 Code § 344; 1932 Code § 344; Civ. P. '22 § 300; Civ. C. '12 § 3933; Civ. C. '02

§ 2830; G. S. 2177; R. S. 2306; 1868 (14) 16.
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Sec.

10-2201.

10-2202.

10-2203.

10-2204.

10-2205.

CHAPTER 28.

Partition.

Partition compellable between joint

tenants and tenants in common.
Only parties to proceeding affected

thereby.

State as owner of escheated inter-

est not necessary party.

Validation of certain titles.

Jurisdiction of common pleas;

sale.

Sec.

10-2206. Writs of partition; commissioners.

10-2207. Oath.

10-2208. When property cannot be divided

in kind.

10-2209. Allotment or sale.

10-2210. Sale may be ordered without writ

upon testimony taken.

10-2211. Attorneys' fees.

§ 10-2201. Partition compellable between joint tenants and tenants in com-
mon.

All joint tenants and tenants in common who hold, jointly or in common,
for a term of life or years or of whom one has an estate for a term of life or

years with the other that has an estate of inheritance or freehold in any lands,

tenements or hereditaments shall be compellable to make severance and par-

tition of all such lands, tenements and hereditaments.

1942 Code § 8826; 1932 Code § 8826; Civ. C. '22 § 5292; Civ. C. '12 § 3522; Civ. C. '02

§ 2436; G. S. 1829: R. S. 1948; 1712 (2) 471, 474.

I. General Consideration.

II. Partition Agreements.
III. Pleading and Practice.

A. In General.

B. Trial.

C. Parties.

IV. Liens.

I. GENERAL CONSIDERATION.
Partition is demanded as common right.

Atkinson v. Jackson, 24 S. C. 594.

But not where joint estate arises out of

illegal transaction.—Milhous v. Sally, 43 S.

C. 318, 21 S. E. 268, 885; Fricks v. Lewis,
26 S. C. 237, 1 S. E. 884.

Or as long as testator directs estate to

be kept together.—Callahan v. Callahan, 36

S. C. 454, 15 S. E. 727.

Void restriction.—Where a will provided
that lands devised jointly to the testator's

wife and children should not be sold until

all the tenants agreed with the testator's

sister, it was held, the statute states a rule

of public policy, and the restriction is void
both by statute and by common law as an
unreasonable limitation on the power of

alienation. McCravey v. Otts, 90 S. C. 447,

74 S. E. 142.

Miscellaneous references.—As to estates

in entirety, see Green v. Cannady, 77 S. C.

193, 57 S. E. 832. As to partition between
tenants in common for life, see Windham
v. Howell, 68 S. C. 478, 47 S. E. 715. As

to grantee of entire estate claiming from co-

tenant, see Garret v. Weinberg, 43 S. C.

36, 20 S. E. 756. As to partition by joint

agreement of heirs, see Home v. McRae,
53 S. C. 51. 30 S. E. 701. As to allowabil-

ity of nonsuit, see Gilreath v. Furman, 57

S. C. 289, 35 S. E. 516. As to effect of

upsetting commissioner's report, see Parrott

v. Barrett, 81 S. C, 255, 62 S. E. 241 : Aldrich
v. Aldrich, 75 S. C. 369, 55 S. E. 887.

II. PARTITION AGREEMENTS.
Party to partition deed cannot ask for

court partition.—One who is joined in exe-

cution of a deed of partition, and retains

a portion of the land assigned him cannot
ask partition at the hands of the court,

while claiming under the deed. Brickie v.

Leach, 55 S. C. 510, 33 S. E. 720.

An agreement for partition signed by
married women and their husbands and
others in interest, is enforceable. Smith v.

Tanner, 32 S. C. 259, 10 S. E. 1008.

A grant by one tenant in common of a

right of way gives right to grantee to have
grantor's share laid off in severalty.

Charleston, C. & C. R. Co. v. Leech, 33 S.

C. 175, 11 S. E. 631.

A conveyance by one co-tenant does not
operate to prejudice of other co-tenants.

Young v. Edwards, 33 S. C. 404, 11 S. E.
1066.

Partition by parol agreement may be
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good and binding. Haughabaugh v. Hon-
ald, 3 Brev. (5 S. C. L.) 97; Goodhue v.

Barnwell, Rice Eq. (14 S. C. Eq.) 198;

Kennemore v. Kennemore, 26 S. C. 251, 1

S. E. 881; Rountree v. Lane, 32 S. C. 160,

10 S. E. 941.

Such partition by husband cannot pre-

vail against wife. Jones v. Reeves, 6 Rjch.

(40 S. C. L.) 132.

III. PLEADING AND PRACTICE.

A. In General.

Premature action for partition.—Action
for partition premature while two of the

co-tenants hold possession under an unex-
pired lease. Cannon v. Lomax, 29 S. C. 369,

7 S. E. 529.

Partition of intestate's property should

not be brought within the year after his

death and without making administrator

party. Williams v. Mallory, 33 S. C. 601,

11 S. E. 1068. See also, Geiger v. Geiger,

57 S. C. 521, 35 S. E. 1031; Ex parte Worley,
49 S. C. 41, 26 S. E. 949.

Lands lying in several counties may be
partitioned in same proceeding in one
county. Daniels v. Moses, 12 S. C. 130.

Proceedings for partition and homestead
at same time are inconsistent. Williams v.

Mallory, 33 S. C. 601, 11 S. E. 1068. See
also, Geiger v. Geiger, 57 S. C. 521, 35 S. E.

1031; Ex parte Worley, 49 S. C. 41, 26 S. E.

949.

Partition paramount to dower of co-ten-

ant's wife.—The right to partition is para-

mount to the right of a wife of a co-tenant

to dower; hence, sale for partition will bar

her right. Holley v. Glover, 36 S. C. 404,

15 S. E. 605.

But where the land is divided in kind

the wife's dower attaches to the portion

assigned bim or his alienee. Gaffney v.

Jefferies, 59 S. C. 565, 38 S. E. 216.

Joint estate for joint lives may be parti-

tioned. Reilly v. Whipple, 2 S. C. 277.

Partition between wife and children.

—

Partition was ordered during lifetime of

husband and wife between her and their

children then living, where the title was
in her and such children and those to be
born. Mellichamp v. Mellichamp, 28 S. C.

125, 5 S. E. 333.

B. Trial.

Title claimed by defendant must be tried

by jury before partition can be considered.

Capell v. Moses, 36 S. C. 559, IS S. E. 711.

Where a defendant in partition claims an
independent title, his claim must be first

adjudicated. Brock v. Nelson, 29 S. C. 49,

6 S. E. 899.

Issue of title.—Where the issue of title

is sufficiently raised by the pleading there
is no necessity for the court to frame an
issue. Tyler v. Williams, 53 S. C. 367, 31

S. E. 298; Barnes v. Rodgers, 54 S. C. 115,

31 S. E. 885; Sumner v. Harrison, 54 S. C.

353, 32 S. E. 572.

C. Parties.

Necessary parties.—Tenant in common
who has conveyed his interest is not a nec-
essary party. McNish v. Guerard, 4 Strob.
Eq. (23 S. C. Eq.) 66.

Mortgagee has equitable interest which
should be protected in partition suit by
making him party thereto. Ex parte John-
son, 147 S. C. 259, 145 S. E. 113.

Under this section, the better and safer

practice is to make all incumbrancers par-

ties to partition proceedings to prevent
multiplicity of suits, protect rights of such
incumbrancers, and to preserve value of

undivided interest as security. Ex parte

Johnson, 147 S. C. 259, 145 S. E. 113.

Pretermitted child not necessary party.

—

The only child of a testator born after the

making of a will and receiving nothing
thereunder is not a necessary party to a

suit to partition testator's real property.

Weinberg v. Weinberg, 208 S. C. 157, 37

S. E. (2d) 507.

Adult children may have partition of

homestead assigned to widow, during her
life. Ex parte Worley, 54 S. C. 208, 32

S. E. 307, overruling Yoe v. Hanvey, 25
S. C. 94.

Purchaser of remainder may compel par-

tition with other tenants in common dur-

ing lifetime of his life tenant. Lorick &
Lowrance v. McCreerv, 20 S. C. 424; Varn
v. Varn, 32 S. C. 77, 10 S. E. 829.

Bank suing as one of tenants in common
of fee and alleging its consent as owner
of life estate, could sue for partition, where
adult remaindermen consented and rights

of infant remaindermen were properly pro-

tected. South Carolina Sav. Bank v. Stan-

sell, 160 S. C. 81, 158 S. E. 131.

IV. LIENS.

Lien against undivided interest of co-

tenant.—Under this section, on sale of

land in partition proceedings, any prior lien

against undivided interest of any co-tenant

is transferred to share of proceeds of such
tenant, whether such incumbrancer is a

party to the proceedings or not. Ex parte

Johnson, 147 S. C. 259, 145 S. E. 113.

Mortgage on undivided interest of one of

remaindermen.—Under this section, where,
after life tenant's death, one of the remain-
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dermen mortgaged his undivided interest As to estimate of rents and profits, see

in realty, and thereafter, with two other Volentine v. Johnson, 1 Hill Eq. (10 S. C.

remaindermen, purchased property at par- Eq.) 49; Lyles v. Lyles, 1 Hill Eq. (10

tition sale paying in only sufficient funds S. C. Eq.) 76; Backler v. Farrow, 2 Hill

to pay off co-tenants other than purchasers, Eq. (11 S. C. Eq.) 11; Woodward v.

it was held that as soon as the mortgagor Clarke, 4 Strob. Eq. (23 S. C. Eq.) 167;

became seized in the one-third undivided Jones v. Massey, 9 S. C. 376; Jones v.

interest by such purchase he became trus- Massey, 14 S. C. 292; Scaife v. Thomson,
tee for benefit of mortgagee to extent of 15 S. C. 337; McCreary v. Burns, 17 S. C.

his original undivided interest. Ex parte 45; Annelv v. DeSaussure, 17 S. C. 389;

Johnson, 147 S. C. 259, 145 S. E. 113. Jacobs v. Bush, 17 S. C. 594; Sutton v. Sut-
Statutory lien for purchase money at- ton, 26 S. C. 33, 1 S. E. 19; Annely v. De-

tached under Act of 1791 not affected by Saussure, 26 S. C. 497, 2 S. E. 490; Mc-
repeal of that Act. Daniels v. Moses, 12 Cants v. McCants, 51 S. C. 503, 29 S. E.
S. C. 130; Chalmers v. Jones, 23 S. C. 463. 387; McGee v. Hall, 28 S. C. 562, 6 S. E.

But no such lien attached unless the pro- 566.

visions had been strictlv complied with. Cited in Jeffords v. Thornal, 204 S. C.

Burnside v. Watkins, 30 S. C. 459, 9 S. E. 257, 29 S. E. (2d) 116.

518.

§ 10-2202. Only parties to proceeding affected thereby.

No severance or partition shall be prejudicial or hurtful to any person

or persons, their heirs or successors, other than such as are parties unto the

partition, their executors and assigns.

1942 Code § 8826; 1932 Code § 8826; Civ. C. '22 § 5292; Civ. C. '12 § 3522; Civ. C. 02

§ 2436; G. S. 1829; R. S. 1948; 1712 (2) 471, 474.

§ 10-2203. State as owner of escheated interest not necessary party.

If one having a vested interest in real estate as tenant in common dies

without a will and without known heirs partition proceedings may be main-

tained against unknown heirs without making the State a party to the action

and a sale and conveyance under a decree in the cause shall vest such inter-

est as may be subject to escheat under the provisions of this chapter in the

purchaser, provided that in such decree provisions be made for the payment
of the divisible share of such deceased person in the proceeds of sale, if

any, to the State Treasurer, to be paid into the State Treasury, subject to

the right of the heir or heirs to recover the same by proper proceedings and

on issue tried in the court of common pleas.

1942 Code § 8830; 1932 Code § 8830; 1924 (33) 1090.

§ 10-2204. Validation of certain titles.

All titles to real estate conveyed prior to March 18 1924 under order of the

court in partition cases when one or more of the parties in interest had died

without heirs or other disposition of the estate are hereby validated in so far

as they may be affected by the provisions of this chapter.

1942 Code § 8830; 1932 Code § 8830; 1924 (33) 1090.

§ 10-2205. Jurisdiction of common pleas; sale.

The court of common pleas has jurisdiction in all cases of real and per-

sonal estates held in joint tenancy or in common to make partition in kind or

by allotment to one or more of the parties upon their accounting to the other

parties in interest for their respective shares or, in case partition in kind or
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by allotment cannot be fairly and impartially made and without injury to any

of the parties in interest, by the sale of the property and the division of the

proceeds according to the rights of the parties.

1942 Code § 8827; 1932 Code § 8827; Civ. C. '22 § 5293: Civ. C. '12 § 35\S; Civ. C. '02

§ 2437; G. S. 1830; R. S. 1949; 1882 (17) 982; 18S5 (19) 314.

An estate in trees may exist separate

from the estate in the land and is the sub-

ject of partition. It is discretionary with

the court whether they be sold together or

not. Rivers v. Atlantic Coast Lumber
Corp., 81 S. C. 492, 62 S. E. 855.

Miscellaneous references.—As to allega-

tion of ouster, see Elmore v. Davis, 49 S. C.

1, 26 S. E. 898. As to when account be-
tween co-defendants can be ordered, see

Craig v. Craig, Bail. Eq. (8 S. C. Eq.) 102.

As to infant parties and fee conditional,

see Owings v. Hunt, 53 S. C. 187, 31 S. E.

237; DuPont v. DuBos, 52 S. C. 244, 29
S. E. 665.

§ 10-2206. Writs of partition; commissioners.

Writs of partition shall be issued and directed to five persons. Two of such

persons shall be nominated by the plaintiff, two by the defendant and the

fifth by the officer issuing the writ, and in cases when the defendant fails

to appear or answer the plaintiff shall nominate three persons and the officer

two. The writ shall command them, or a majority of them, within one month
thereafter, fairly and impartially, according to the best of their judgment, to

make partition of the premises described in the complaint among the parties

entitled thereto, according to their several rights.

1942 Code § 8828; 1932 Code § 8828; Civ. C. '22 § 5294; Civ. C. '12 § 3524; Civ. C. '02

§ 2438; R. S. 1950; 1885 (19) 314.

Commissioners presumed impartial.—In

absence of evidence it must be assumed
that commissioners acted impartially. Riley

v. Gaines, 14 S. C. 454.

Contents of writ and order.—Barnes v.

Rodgers, 54 S. C. 115, 31 S. E. 885; Tram-
mell v. Trammell, 57 S. C. 89, 35 S. E. 533;

Love v. Love, 57 S. C. 530, 35 S. E. 398.

The return of a majority of the commis-
sioners is sufficient. Yates v. Gridley, 16

S. C. 496.

Confirmation by court.—Return of com-
missioners in division of the land, unless

clearly erroneous and unjust, will be con-
firmed by the court. Greer v. Winds, 4

DeS. (4 S. C. Eq.) 85; Buckler v. Farrow,
Rich. Eq. Ca. (9 S. C. E...) 178.

Return, when confirmed, vests title from
actual partition. Hudson v. Wallace, 1

Rich. Eq. (IS S. C. Eq.) 1.

Court cannot change return after accept-

ance.—The return of the commissioners, if

accepted, is the law between the parties as

to equality of partition, and the court can-

not otherwise determine it. Buckler v.

Farrow, Rich. Eq. Ca. (9 S. C. Eq.) 178.

Value of improvements.—In computing
value of improvements, not their cost, but

the value they have imparted to the prem-
ises, is allowed. Moore v. Williamson, 10

Rich. Eq. (31 S. C. Eq.) 323; Scaife v.

Thomson, 15 S. C. 337.

Rights of cotenant's mortgagees.—When
a cotenant has successfully mortgaged a

specific part of the land, it should be al-

lotted to him or sold so as to preserve the

rights of mortgagees, if other cotenants

are not prejudiced. Kennedy v. Boykin, 35

S. C. 61, 14 S. E. 809.

For additional related cases, see Parrott

v. Barrett, 81 S. C. 255, 62 S. E. 241; Aldrich

v. Aldrich, 75 S. C. 369, 55 S. E. 887; Allen

v. Allen. 76 S. C. 494, 57 S. E. 549; Bowen
v. True, 79 S. C. 394, 60 S. E. 943.

§ 10-2207. Oath.

Before acting under said writ the commissioners therein named shall be

duly sworn for the purpose of complying with the command of the writ.

1942 Code § 8828; 1932 Code § 8828; Civ. C. '22 § 5294; Civ. C. '12 § 3524; Civ. C. '02

§ 2438; R-. S. 1950; 1885 (19) 314.
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§ 10-2208. When property cannot be divided in kind.

When the estate or property cannot, in the opinion of the commissioners,

be fairly and equally divided between the parties interested therein without

manifest injury to them, or some one of them, then they shall make a special

return of the whole property and the value thereof, truly appraised, and certi-

fy their opinion to the court whether it will be most for the benefit of all

parties to deliver over to one or more of the parties interested therein the

property which cannot be fairly divided, upon the payment of a sum of

money to be assessed by the commissioners, or to sell the same at public auc-

tion, and the court shall proceed to consider and determine the same.

1942 Code § 8828; 1932 Code § 8828; Civ. C. '22 § 5294; Civ. C. '12 § 3524; Civ. C. '02

§ 2438: R. S. 1950; 1S85 (19) 314.

Special return. — Commissioners may
make special return, vesting property in

one or more of the parties, upon paying
certain sum as its assessed value. Carnes
v. White. 1 Brev. (3 S. C. L.) 458; Burnside
v. Watkins, 30 S. C. 459, 9 S. E. 518.

It may recommend a credit to whom
the land is allotted. Gravdon v. Gravdon.
McM. Eq. (16 S. C. Eq.) 63.

Such return, when confirmed, vests title

only from payment of the money. Burriss

v. Gooch, 5 Rich. (39 S. C. L.) 1.

And it need not fix the precise amount
of the sum that each party is to receive,

but order of confirmation should distribute

it. Gravdon v. Graydon, McM. Eq. (16

S. C. Eq.) 63; Mobley v. Mobley, 2 Spears
(29 S. C. L.) 654.

Interest on money for equality of parti-

tion.— Interest is allowed on money assessed
for equalitv of partition. Craig v. Craig,

Bail. Eq. (8 S. C. Eq.) 102.

§ 10-2209. Allotment or sale.

If it shall appear to the court that it will be for the benefit of all parties

interested in the estate or property that it should be vested in one or more
of the persons entitled to a portion of it, on the payment of a sum of money
assessed as aforesaid, the court shall determine accordingly, and the person

or persons, on the payment of the consideration money, shall be vested with

the estate so adjudged to such person or persons. But if it shall appear to

the court that it would be more for the interest of the parties interested in the

estate or property that it should be sold and the proceeds of sale be divided

among them, then the court shall direct a sale to be made on such terms as

to the court shall seem right.

1942 Code § 8828; 1932 Code § 8828; Civ. C. '22 § 5294; Civ. C. '12 § 3524; Civ. C. '02

§ 2438; R. S. 1950; 1885 (19) 314.

Direction for sale.— If it appears to the

court that there is or will be a bid for a

material advance in price above that assessed

by the commissioners, it will direct a sale.

Monre v. Williamson, 10 Rich. Eq. (31 S.

C. Eq.) 323.

The rule of caveat emptor does not apply

to sales under decree for partition. Bolivar

v. Zeigler. 9 S. C. 287; McMichael v. Mc-
Michael, 51 S. C. 555. 29 S. E. 403.

Issuance of a writ in partition is not nec-

essary to determine whether partition in

kind is practicable, in view of this section.

expressly giving the court the same power
to decide the issue upon testimony as have
commissioners in partition. Tedder v. Ted-
der, 115 S. C. 91, 104 S. E. 318.

The court favors partition in kind when
it can be fairly so made without injury to

any other parties in interest. Smith v. Pear-

son, 210 S. C. 524. 43 S. E. (2d) 479.

As to lien as to rents, see Vautrhan v.

Langford. 81 S. C. 282, 62 S. E. 316.

As to sale of entire tract, boundaries, see

Foster v. Foster, 81 S. C. 307, 62 S. E. 320.
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§ 10-2210. Sale may be ordered without writ upon testimony taken.

Nothing in §§ 10-2206 to 10-2209 shall be construed to affect the power of the

court of common pleas to dispense with the issuing of a writ of partition when,

in the judgment of the court, it would involve unnecessary expense to issue

the same. And the court may in all proceedings in partition, without re-

course to said writ, determine by means of testimony taken before the proper

officer and reported to the court whether a partition in kind among the parties

be practicable or expedient and, when made, may order a sale of the property

and a division of the proceeds according to the rights of the parties.

1942 Code § 8829; 1932 Code § 8829; Civ. C. '22 § 5295; Civ. C. '12 § 3525; Civ. C. '02

§ 2439; R. S. 1951; 1886 (19) 506.

§10-2211. Attorneys' fees.

The court of common pleas may fix attorneys' fees in all partition proceed-

ings and, as may be equitable, assess such fees against any or all of the parties

in interest.

1949 (46) 123.

CHAPTER 29.

Quo Warranto and Scire Facias.

Sec.

10-2251.

10-2252.

10-2253.

10-2254.

10-2255.

10-2256.

10-2257.

10-2258.

10-2259.

10-2260.

10-2261.

10-2262.

Provisions in lieu of scire facias

and quo warranto.
Action at direction of General

Assembly to annul charter of

corporation.

Action to annul charter of corpora-

tion brought by leave of court.

Attorney General to bring action.

Leave to sue; how obtained.

Action against usurpers, for for-

feiture of office or against per-

sons acting as corporation.

Action to vacate letters patent.

One action against several persons

claiming office or franchise.

When relator to be joined as

plaintiff.

Security for costs.

Complaint and arrest of defendant
in action for usurping office.

Judgment in such actions.

Sec.

10-2263. Assumption of office, etc., by re-

lator, when judgment is in his

favor.

10-2264. Proceedings against defendant on
refusal to deliver books, etc.

10-2265. When and how damages recov-

ered.

10-2266. Penalty for usurping office or

franchise.

10-2267. Judgment of forfeiture against

corporation.

10-2268. Costs against corporation or per-

sons claiming to be sucn.

10-2269. Restraining corporations; appoint-

ment of receiver.

10-2270. Where judgment roll against cor-

poration or vacating letters

patent filed.

10-2271. Entry of judgment relating to let-

ters patent; disposition of realty.

§ 10-2251. Provisions in lieu of scire facias and quo warranto.

The writ of scire facias, the writ of quo warranto and proceedings by in-

formation in the nature of quo warranto having been abolished, the remedies

previously obtainable in those forms may be obtained by civil actions under

the provisions of this chapter.

1942 Code § 827; 1932 Code § 827; Civ. P. '22 § 775; Civ. P. '12 § 462; Civ. P. '02

§424; 1870 (14) §443.
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Cross references.—As to when actions
are deemed commenced, see § 10-101 and
notes. As to specific section covering ac-
tions upon information or complaint, see

§ 10-2256 and notes. As to specific section
covering proceedings to try title to office,

see § 10-2256 and notes. As to jurisdiction

of Supreme Court, see §§ 15-121 to 15-135.

Actions commenced under this section
must be commenced by service of summons.
State v. Sanders, 118 S. C. 498, 110 S. E.
808. See also Walpole v. Wall, 153 S. C.
106. 149 S. E. 760.

And issue must be made by complaint
and answer.—Under this section, in an ac-

tion to try title to an office, the issue shall

be made by complaint and answer, and not
on the coming in of the return to the rule

to show cause. State v. Rice, 66 S. C. 1,

44 S. E. 80; Darling v. Brunson, 94 S. C.

207, 77 S. E. 860; State v. Tollison, 95 S. C.

58, 78 S. E. 521; State v. Evans, 33 S. C.

612, 12 S. E. 816.

Scire facias is abolished both as public
and private remedy. Lawton v. Perry, 40
S. C. 255, 18 S. E. 861.

But only as to civil action.—Writs of

scire facias are affected by this section only

when used as civil remedies, and the writ
may be used to estreat a recognizance
given to secure the appearance of a per-
son charged with crime. State v. Wilder,
13 S. C. 344.

And jurisdiction to hear quo warranto
proceedings is not affected.—This section,

in abolishing the writ of quo warranto, does
not limit the jurisdiction of the Supreme
Court to hear such proceedings, as the sec-

tion abolishes only the formal character-
istics of the writ. Alexander v. McKenzie,
2 S. C. 81; State v. Bowen. 8 S. C. 382.

Quo warranto proceeedings and actions in

equity must be distinguished where the equi-

table action is one to restrain exercise of

duties of office. State v. Stickley, 80 S. C.

64, 61 S. E. 211.

Since quo warranto proceedings are used
to try title to offices allegedly held by de-

fendants, a former equitable action to re-

strain defendants in the exercise of the

duties thereof does not bar later quo war-
anto proceedings. State v. Sticklev, 80 S.

C. 64, 61 S. E. 211.

Cited in Atlantic Coast Line R. Co. v.

Epperson, 85 S. C. 134, 67 S. E. 235.

§ 10-2252. Action at direction of General Assembly to annul charter of cor-

poration.

An action may be brought by the Attorney General in the name of the State,

whenever the General Assembly shall so direct, against a corporation for the

purpose of vacating or annulling the act of incorporation or an act renewing

its corporate existence, on the ground that such act or renewal was procured

upon some fraudulent suggestion or concealment of a material fact by the

persons incorporated or some of them or with their knowledge and consent.

1942 Code § 828; 1932 Code § 828; Civ. P. '22 § 776; Civ. P. '12 § 463; Civ. P. '02 § 425;

1870 (14) §444.

§ 10-2253. Action to annul charter of corporation brought by leave of court.

An action may be brought by the Attorney General in the name of the

State, on leave granted by the Supreme Court, a justice thereof or a circuit

judge, for the purpose of vacating the charter or annulling the existence of

a corporation, other than a municipal corporation, whenever such corporation

shall have

:

(1) Offended against any of the provisions of this title or the acts creating,

altering or renewing such corporation;

(2) Violated the provisions of any law by which such corporation shall

have forfeited its charter by abuse of its powers

;

(3) Forfeited its privileges or franchises by failure to exercise its powers

;

(4) Done or omitted any act which amounts to a surrender of its corporate

rights, privileges and franchises ; or

(5) Exercised a franchise or privilege not conferred upon it by law.
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1942 Code § 829; 1932 Code § 829; Civ. P. '22 § 777; Civ. P. '12 § 464; Civ. P. '02 § 426;

1870 (14) § 445.

Charter of corporation cannot be for- a railroad company to operate its road can-

feited on motion.— It would be inconsist- not be attacked by an individual in a col-

ent with the scheme provided for the an- lateral proceeding. Atlantic Coast Line R.

nulment of the charter of a corporation, Co. v. Epperson, 85 S. C. 134, 67 S. E.

under this section, to declare a forfeiture 235.

of a charter on mere motion, or that a Whether or not failure to hold meetings

cause of forfeiture should ipso facto dis- should result in a forfeiture of corpora-

solve the corporation. Atlantic Coast Line tion's charter is a question for the State

R. Co. v. Epperson, 85 S. C. 134, 67 S. E. and not for the casual enforcement by pri-

235. vate parties. Alderman v. Alderman, 178

Nor attacked collaterally.—The right of S. C. 9, 181 S. E. 897.

§ 10-2254. Attorney General to bring action.

The Attorney General, whenever he shall have reason to believe that any

of these acts or omissions can be established by proof, shall apply for leave

and upon leave being granted, bring the action in every case of public interest

and, also in every other case in which satisfactory security shall be given to

indemnify the State against the costs and expenses to be incurred thereby.

1942 Code § 829; 1932 Code § 829; Civ. P. '22 § 777; Civ. P. '12 § 464; Civ. P. '02 § 426;

1870 (14) §445.

§ 10-2255. Leave to sue; how obtained.

Leave to bring the action may be granted upon the application of the

Attorney General. And the court or judge may, at discretion, direct notice

of such application to be given to the corporation or to its officers previous

to granting such leave and may hear the corporation in opposition thereto.

1942 Code § 830; 1932 Code § 830; Civ. P. '22 § 77S; Civ. P. '12 § 465; Civ. P. '02 § 427;

1870 (14) §446.

§ 10-2256. Action against usurpers, for forfeiture of office or against persons

acting as corporation.

An action may be brought by the Attorney General in the name of the

State upon his own information or upon the complaint of any private party

or by a private party interested on leave granted by a circuit judge against

the parties offending in the following cases:

(1) When any person shall usurp, intrude into, or unlawfully hold or ex-

ercise any public office, civil or military, or any franchise within this State or

any office in a corporation created by the authority of this State;

(2) When any public officer, civil or military, shall have done or suffered

an act which, by the provisions of law, shall make a forfeiture of his office; or

(3) When any association or number of persons shall act within this State

as a corporation without being duly incorporated.

1942 Code § 831; 1932 Code § 831; Civ. P. '22 § 779; Civ. P. '12 § 466; Civ. P. '02 § 428;

1870 (14) §447.

The provision as to obtaining leave from Nor to actions brought in original juris-

circuit judge does not apply to suits by diction of Supreme Court.—Actions brought

Attorney General, but only to actions by in the original jurisdiction of the Supreme
private parties. State v. Sanders, 118 S. C. Court do not come under the provision as

498, 110 S. E. 808. to obtaining leave from a circuit judge, as
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that provision applies only to actions be- Applied, as to trying title of game war-
gun in the circuit courts. State v. Sanders, den, Gibbes v. Richardson, 107 S. C. 191,

US S. C. 498, 110 S. E. 808 92 S. E. 333; as to trying title of mayor,
Petition to have election declared void Green v. James, 110 S. C. 263, 96 S. E. 400.

not action to try title.—A petition, not seek- Cited in State v. Tollison, 95 S. C. 58, 78
ing to have any candidate declared mayor S. E. 521; State v. Belue, 138 S. C. 393,

or alderman, but simply to have an elec- 136 S. E. 641; Culbertson v. Blatt, 194 S. C.

tion declared null and void, is not an ac- 105, 9 S. E. (2d) 218.

tion to try title under this section. Whis-
onant v. Belue, 127 S. C. 483, 121 S. E.
360.

§ 10-2257. Action to vacate letters patent.

An action may be brought by the Attorney General in the name of the State

for the purpose of vacating or annulling the letters patent granted by the

people of this State in the following cases

:

(1) When he shall have reason to believe that such letters patent were

obtained by means of some fraudulent suggestion or concealment of a ma-
terial fact made by the person to whom the same were issued or made or with

his consent or knowledge;

(2) When he shall have reason to believe that such letters patent were

issued through mistake or in ignorance of material fact ; or,

(3) When he shall have reason to believe that the patentee or those claim-

ing under him have done or committed an act in violation of the terms and

conditions on which the letters patent were granted or have by any other

means forfeited the interest acquired under the same.

1942 Code § 832; 1932 Code § 832; Civ. P. '22 § 780; Civ. P. '12 § 467; Civ. P. '02 § 429;

1870 (14) §44S.

§ 10-2258. One action against several persons claiming office or franchise.

When several persons claim to be entitled to the same office or franchise

one action may be brought against all such persons in order to. try their re-

spective rights to such office or franchise.

1942 Code § 839; 1932 Code § 839; Civ. P. '22 § 787; Civ. P. '12 § 474; Civ. P. "02 § 436;

1870 (14) §455.

§ 10-2259. When relator to be joined as plaintiff.

When an action shall be brought by the Attorney General, by virtue of

this chapter on the complaint of any private party or by a person having an

interest in the question, the name of such person shall be joined with the

State as plaintiff.

1942 Code § 833; 1932 Code § 833; Civ. P. '22 § 781; Civ. P. '12 § 468; Civ. P. '02 § 430'

1870 (14) § 449.

Cited in Culbertson v. Blatt, 194 S. C. 105,

9 S. E. (2d) 218.

§ 10-2260. Security for costs.

In every case the Attorney General, or circuit judge, as the case may be

may require as a condition precedent to bringing such action that satisfactory

security shall be given to indemnify the State against the costs and expenses
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to be incurred thereby. In every case brought by the Attorney General in

which such security is given the measure of compensation to be paid by such

person to the Attorney General shall be left to the agreement, express or

implied, of the parties.

1942 Code § 833; 1932 Code § 833; Civ. P. '22 § 781; Civ. P. '12 § 468; Civ. P. '02 § 430;

1870 (14) §449.

§ 10-2261. Complaint and arrest of defendant in action for usurping office.

When such an action shall be brought against a person for usurping an

office, the Attorney General or private party bringing the same, in addition

to the statement of the cause of action, may also set forth in the complaint the

name of the person rightfully entitled to the office, with a statement of his

right thereto. In such case, upon proof by affidavit that the defendant has

received fees or emoluments belonging to the office by means of his usurpa-

tion thereof, an order may be granted by a judge of the circuit or by a justice

of the Supreme Court for the arrest of such defendant and holding him to

bail. Thereupon he shall be arrested and held to bail in the same manner,

with the same effect and subject to the same rights and liabilities as in other

civil actions when the defendant is subject to arrest.

1942 Code § 834; 1932 Code § 834; Civ. P. '22 § 782; Civ. P. '12 § 469; Civ. P. '02 § 431;

1870 (14) § 450.

Applied in Sanders v. Belue, 78 S. C. 171,

58 S. E. 762.

§ 10-2262. Judgment in such actions.

In every case judgment shall be rendered upon the right of the defendant

and also upon the right of the party alleged to be entitled or only upon the

right of the defendant as justice shall require.

1942 Code § 835; 1932 Code § 835; Civ. P. '22 § 783; Civ. P. '12 § 470; Civ. P. '02 § 432;
1870 (14) §451.

Cited in Gibbes v. Richardson, 107 S. C.

191, 92 S. E. 333; State v. Belue, 138 S. C.

393, 136 S. E. 641.

§ 10-2263. Assumption of office, etc., by relator, when judgment is in his

favor.

If the judgment be rendered upon the right of the person so alleged to be

entitled and the same be in favor of such person, he shall be entitled, after

taking the oath of office and executing such official bond as may be required

by law, to take upon himself the execution of the office and he shall imme-

diately thereafter demand of the defendant in the action all the books and

papers in his custody or within his power belonging to the office from which

he shall have been excluded.

1942 Code § 836; 1932 Code § 836; Civ. P. '22 § 784; Civ. P. '12 § 471; Civ. P. '02 § 433;

1870 (14) § 452.

§ 10-2264. Proceedings against defendant on refusal to deliver books, etc.

If the defendant shall refuse or neglect to deliver over such books or
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papers, pursuant to the demand, he shall be guilty of a misdemeanor, and

the following proceedings shall be had to compel delivery of such books or

papers:

(1) The successor in whose favor judgment has been so rendered may
make complaint of such refusal or neglect to any judge of the circuit court of

the circuit in which the person so refusing shall reside or to any justice of

the Supreme Court. If such judge be satisfied by the oath of the complainant

and such testimony as shall be offered that any such books or papers are with-

held he shall grant an order directing the person so refusing to show cause

before him, within some short reasonable time, why he should not be com-

pelled to deliver the same.

(2) At the time so appointed or at any other time to which the matter may
be adjourned upon due proof being made of the service of such order, such

judge shall proceed to inquire into the circumstances. If the person charged

with withholding such books or papers shall make affidavit before the judge

that he has truly delivered over to his successor all such books and papers

in his custody or appertaining to his office, within his knowledge, all further

proceedings before the judge shall cease and the person complained against

shall be discharged.

(3) If the person complained against shall not make such oath and it shall

appear that any such books or papers are withheld the judge before whom
such proceedings shall be had shall, by warrant, commit the person so with-

holding to the jail of the county, there to remain until he shall deliver such

books and papers or be otherwise discharged according to law.

(4) In the case stated in the last paragraph, if required by the complainant,

the judge shall also issue his warrant, directed to any sheriff or constable,

commanding him in the day time to search such places as shall be designated

in such warrant for such books and papers as belong to the officer so removed
or whose term of office expired in his official capacity and which appertained

to such office and seize and bring them before the officer issuing the warrant.

(5) Upon any books or papers being brought before such judge, by virtue

of such warrant, he shall inquire and examine whether the same appertained

to the office from which the person so refusing to deliver was removed or of

which the term expired and, if so, he shall cause the same to be delivered to the

complainant.

1942 Code § 837; 1932 Code § 837; Civ. P. '22 § 785; Civ. P. '12 § 472; Civ. P. '02 § 434;
1870 (14) §453.

Section applies to appointive offices.—

A

For remedy then is by a civil action.

—

party having prima facie title to an ap- If the title to an office is not clear, the rem-
pointive office is entitled to a summary or- edy for the withholding of books, etc., is

der against the party in possession of the by an action in the nature of quo warranto,
books belonging to the office. Verner v. Ex parte Whipper, 32 S. C. 5, 10 S. E. 579.

Seibels, 60 S. C. 572, 39 S. E. 274. One declared legally elected is entitled

But not when issues of fact are involved. to order.—One who has been legally de-

—When serious issues of fact are involved, clared duly elected to an office, and has been
summary proceedings to determine the title legally commissioned and qualified, has a

to public office should not, as a general clear prima facie title, sufficient to author-
rule, be entertained under this section. Dar- ize an application for possession of the

ling v. Brunson, 94 S. C. 207, 71 S. E. 860. official records and the commitment of the
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incumbent for withholding them, as provid- The Supreme Court has no original ju-

ed for under subds. (1), (2) and (3) of risdiction to determine the title to an of-

this section. This is true even though the fice on petition and rule to show cause in

title to the office has not yet been decided less than twenty days, when the one in

in an action for that purpose. Ex parte possession of the office demurs to the ju-

Whipper, 32 S. C. S, 10 S. E. 579; McMillan risdiction of the court on the ground that

v. Bullock, 53 S. C. 161, 31 S. E. 860; Carri- the proper proceeding is bv a civil action,

son v. Young, 125 S. C. 42. 118 S. E. 32. State v. Tollison, 95 S. C. 58, 78 S. E. 521.

But application premature when party Applied, as to obtaining of office of judge
in office not properly discharged.—An ap- of probate, Smith v. McConnell, 44 S. C.

plication, under this section, to a circuit 491, 22 S. E. 721.

judge for books or papers, is a premature Cited in Bruner v. Smith, 188 S. C. 75,

one, when the party refusing to turn over 198 S. E. 184.

the books and papers has not been proper-
ly discharged from his office. McMillan
v. Bullock, 53 S. C. 161, 31 S. E. 860.

§ 10-2265. When and how damages recovered.

If judgment be rendered upon the right of the person so alleged to be en-

titled, in favor of such person, he may recover, by action, the damages he shall

have sustained by reason of the usurpation by the defendant of the office from

which such defendant has been excluded.

1942 Code § 838; 1932 Code § 838; Civ. P. '22 § 786; Civ. P. '12 § 473; Civ. P. '02 § 435;

1870 (14) §454.

§ 10-2266. Penalty for usurping office or franchise.

When a defendant, whether a natural person or corporation, against whom
such action shall have been brought shall be adjudged guilty of usurping,

intruding into or unlawfully holding or exercising any office, franchise or

privilege, judgment shall be rendered that such defendant be excluded from

such office, franchise or privilege and also that the plaintiff recover costs

against such defendant. The court may also, in its discretion, fine such de-

fendant a sum not exceeding two thousand dollars. The fine, when collected,

shall be paid into the State Treasury.

1942 Code § 840; 1932 Code § 840; Civ. P. '22 § 78S; Civ. P. '12 § 475; Civ. P. '02 § 437;

1870 (14) §456.

§ 10-2267. Judgment of forfeiture against corporation.

If it shall be adjudged that a corporation against which an action shall have

been brought pursuant to this chapter has, by neglect, abuse or surrender,

forfeited its corporate rights, privileges and franchises, judgment shall be

rendered that the corporation be excluded from such corporate rights, priv-

ileges and franchises and that the corporation be dissolved.

1942 Code § 841; 1932 Code § 841; Civ. P. '22 § 789; Civ. P. '12 § 476; Civ. P. '02 § 438;

1870 (14) § 457.

§ 10-2268. Costs against corporation or persons claiming to be such.

If judgment be rendered in such action against a corporation or against

persons claiming to be a corporation the court may cause the costs to be

collected by execution against the persons claiming to be a corporation or by
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attachment or process against the directors or other officers of such corpora-

tion.

1942 Code § 842; 1932 Code § 842; Civ. P. '22 § 790; Civ. P. '12 § 477; Civ. P. '02 § 439;

1870 (14) §458.

§ 10-2269. Restraining corporation; appointment of receiver.

When such judgment shall be rendered against a corporation the court shall

have power to restrain the corporation, to appoint a receiver of its property

and to take an account and make distribution thereof among its creditors.

And the Attorney General, immediately after the rendition of such judgment,

shall institute proceedings for that purpose.

1942 Code § 843; 1932 Code § 843; Civ. P. '22 § 791; Civ. P. '12 § 478; Civ. P. '02 § 440;

1870 (14) §459.

§ 10-2270. Where judgment roll against corporation or vacating letters patent

filed.

Upon the rendition of such judgment against a corporation or for the

vacating or annulling of letters patent the Attorney General shall cause a

copy of the judgment roll to be forthwith filed in the office of the Secretary

of State.

1942 Code § S44; 1932 Code § 844; Civ. P. '22 § 792; Civ. P. '12 § 479; Civ. P. '02 § 441;

1870 (14) §460.

§ 10-2271. Entry of judgment relating to letters patent; disposition of realty.

The Secretary of State shall thereupon, if the record relates to letters patent,

make an entry in the records of his office of the substance and effect of such

judgment and of the time when the record thereof was docketed. The real

property granted by such letters patent may thereafter be disposed of in the

same manner as if such letters patent had never been issued.

1942 Code § 845; 1932 Code § 845; Civ. P. '22 § 793; Civ. P. '12 § 480; Civ. P. '02 § 442;

1870 (14) § 461.

CHAPTER 30.

Receivership and Other Provisional Remedies.*

Sec.

10-2301. Appointment.
10-2302. Not appointed without notice.

10-2303. Notice to nonresident.

10-2304. Temporary injunction may be

granted without notice.

i0-2305. No receiver to be appointed before

judgment when bond offered.

10-2306. Bond given after appointment; re-

turn of property.

Sec.

10-2307. How bonds payable; filing.

10-2308. Action when security becomes in-

sufficient.

10-2309. How damages ascertained if re-

ceiver is improperly appointed.
10-2310. Compensation of receivers of cor-

porate property.

10-2311. Deposit of money, etc., in court.

10-2312. Enforcing order for deposit.

10-2313. Judgment for sum admitted due.

* As to trusts and fiduciaries generally, see Title 67. As to other methods of liquidating

bank, see §§ 8-301 to 8-310.
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§ 10-2301. Appointment.

A receiver may be appointed by a judge of the circuit court, either in or out

of court

:

(1) Before judgment, on the application of either party, when he estab-

lishes an apparent right to property which is the subject of the action and

which is in the possession of an adverse party and the property, or its rents

and profits, are in danger of being lost or materially injured or impaired, ex-

cept in cases when judgment upon failure to answer may be had without

application to the court;

(2) After judgment, to carry the judgment into effect;

(3) After judgment, to dispose of the property according to the judgment
or to preserve it during the pendency of an appeal or when an execution has

been returned unsatisfied and the judgment debtor refuses to apply his prop-

erty in satisfaction of the judgment

;

(4) When a corporation has been dissolved, is insolvent or in imminent
danger of insolvency or has forfeited its corporate rights, and, in like cases,

of the property within this State of foreign corporations; and

(5) In such other cases as are provided by law or may be in accordance

with the existing practice, except as otherwise provided in this Code.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;

1870 (14) §267; 1897 (22) 510.

I. General Consideration. V. Subdivision (5).

II. Subdivision (1). VI. Pleading and Practice.

III. Subdivision (2). A. General Principles.

IV. Subdivision (4). B. Who May Be Appointed.

Cross References.

See §§ 10-1732 to 10-1734 as to the appointment of receivers in supplementary proceed-

ings, and the note thereto. See S. C. Const.. Art. 5. §§ 13, 14. 25 and §§ 15-23i to 15-235

as to the powers of a circuit judge in chambers. As to when a nonresident judge may
hear a notice upon motion, see §§ 10-1226, 10-1227 and the notes. As to the appointment
of a receiver on the dissolution of a corporation, see § 12-604. As to temporary injunc-

tions generally, and the note thereto, see § 10-2055. As to cases in which attachment may
be granted, see §§ 10-904, 10-905. As to how service of notice may be made, see § 10-462.

As to sale of real estate by master, see § 10-1753.

I. GENERAL CONSIDERATION. whose possession it is found and place it

Tt„ „.„ t„ „„ • , „ „„_:„„ :„ „„i_j in the hands of a third party pending liti-
tne power to appoint a receiver is vested ,. „ ... T *, . .. % .-.

. .. _. _. r ., c„» a cation. I ruesdell v. Johnson, 144 S. C.
in every circuit court of the State, and no- ,„. , ._ „ „ ... _ J

,
'

, ,_
188. 142 S. E. 343; Pelzer v. Hughes, 27
S. C. 408, 3 S. E. 781.

where in the body of the law is there any
limitation upon this authority, or any re-

peal of the provisions of this section, ex
Receivership is in the nature of a seques-

,. j r, t -.- '; c . , tration.—The appointment of a receiver is
press or implied. Petition of State v. u \\ c u
Hutchinson, 182 S. C. 369.' 189 S. E. 475.

not so much in the nature of an attachment

Appointment receiver is stronger rem- |
3 ° f " "'J"*

1*^. Pel" r V
'
HugheS

'

2?

edy than injunction.— the appointment of

a receiver under the provisions of this sec- And is a drastic remedy.—The appoint-

tion is a stronger remedy than that of a ment of a receiver is a drastic remedy, to

temporary injunction alone. Pelzer v. be exercised with great circumspection.

Hughes , 27 S. C. 408, 3 S. E. 781. Truesdell v. Johnson, 144 S. C. 188, 142

Since such appointment transfers pos- s - E -
343

-
Pelzer v. Hughes, 27 S. C- 408,

session of property.—The effect of the ap- 3 S. E. 781.

pointment of a receiver is to take prop- To be granted with caution.—As a rule, a

erty at the instance of the moving party. receiver will not be appointed during the

out of the possession of the person in progress of a cause, unless there is the
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strongest reason to believe that the plain-

tiff is entitled to the relief demanded in

his complaint, and that there is danger that

the property will be materially injured be-

fore the case can be determined. Pelzer
v. Hughes, 27 S. C. 408, 3 S. E. 781.

An application for a receiver is not en-

titled to favorable consideration when the
plaintiff has lain for a long period of years
and quietly acquiesced in a condition of

affairs which he seeks to change by ob-

taining a receiver. Brookshire v. Farmers'
Alliance Exch., 73 S. C. 131, 52 S. E. 867.

Where, on the vote of the stockholders,

a solvent corporation is being dissolved,

a stockholder's application for a receiver

on the ground that certain transactions

of the directors, long acquiesced in, were
ultra vires, will be denied, where no fraud,

mismanagement, or neglect is charged.

Brookshire v. Farmers' Alliance Exch. 73

S. C. 131, 52 S. E. 867.

Under § 12-604, the appointment of a re-

ceiver must be according to the provisions

of this section. Ex parte Citizens' Exch.
Bank of Denmark, 140 S. C. 471, 139 S. E.

135.

II. SUBDIVISION (1).

"Apparent right" means title.—A re-

ceiver may not be appointed under subd.

(1) of this section to manage mortgaged
property on the request of the mortgagee
or person holding under the mortgagee
without notice to mortgagor, since legal

title is always in the mortgagor, or person
claiming under him, precluding one claim-

ing under the mortgagor from establish-

ing an "apparent right" to the property, un-

less the mortgagor is insolvent or the mort-
gaged premises insufficient. Greenwood
Loan & Guarantee Ass'n v. Childs, 67 S. C.

251, 45 S. E. 167.

III. SUBDIVISION (2).

Not applicable to appointment of receiv-

er to secure execution of judgment.—The
provisions of this section as to receivers do
not apply to receivers appointed, under

§§ 10-1732 to 10-1734, to secure the fruits

of a judgment. This section prescribes a

remedy toward the prosecution of a civil

action in the procurement of a judgment,
as distinguished from §§ 10-1732 to 10-1734

which prescribe a remedy toward the exe-

cution of a judgment. Deer Island Lum-
ber Co. v. Virginia-Carolina Chemical Co..

Ill S. C. 299, 97 S. E. 833.

The duty of the receiver is, "after judg-

ment, to carry the judgment into effect,"

and, under the order of the judge, to re-

cover by litigation the title and possession

of the propertv. Blackmon v. Kirven, 173

S. C. 302, 175 S. E. 637.

For additional related cases as to ap-

pointment of receivers in supplementary
proceedings, see Dilling, Baker & Co. v.

Foster, 21 S. C. 334; Dauntless Mfg. Co. v.

Davis, 22 S. C. 584; Sparks v. Davis, 25

S. C. 381.

IV. SUBDIVISION (4).

"Insolvency" exists only where assets will

not meet liabilities.—The "insolvency" pro-

vided for in subd. (4) of this section is that

condition of the debtor where his entire prop-

erty and assets are insufficient to pay his

debts. Miller v. Southern Land, etc., Co.,

53 S. C. 364, 31 S. E. 281.

Where the assets of a corporation as

shown, were about three times the stated

indebtedness of a corporation, and there

was no showing that the corporation's

property was seriously depreciated; but, on

the contrary, it was shown that large ad-

ditions had been recently made to its plant;

and it was not found that the corporation

was endeavoring to dispose of its property

in defraud of its creditors, it was error

to provide for a receiver under subd. (4)

of this section. Miller v. Southern Land,
etc., Co., 53 S. C. 364, 31 S. E. 281.

"Imminent danger of insolvency" as used
in subd. (4) of this section means danger of

insolvency from the standpoint of preserv-
ing the assets of the involved corporation.

In re Maplecroft Mills, 218 F. 659, reversed

on other grounds in Maplecroft Mills v.

Childs, 226 F. 415.

Where a corporation has ceased to be a

"going concern," the assets are scant, there

exist some creditors, with the possibility

of others, and the main asset is an uncer-

tain claim at law involving the expense of

litigation, there is such "imminent danger
of insolvency" as to warrant the appoint-

ment of a receiver under subd. (4) of this

section. Chisolm v. Carolina Agency Co.,

88 S. C. 438, 70 S. E. 1035.

Action must be instituted against corpo-
ration.—The court has no authority to ap-

point a receiver in a proceeding instituted

without institution of action against cor-

poration for which the receiver is sought.

Porter v. Brown, 149 S. C. 151, 146 S. E.

810.

Purpose bona fide liquidation.—Court of

equity may order receivership when corpo-

ration is insolvent or in imminent danger

of insolvency when such receivership is

for purpose of bona fide liquidation of rights

of creditors according to their respective

priorities. Montgomery & Crawford v.

Arcadia Mills, 173 S. C. 464, 176 S. E. 589.
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A receiver should not be appointed
where the appointment is opposed by all

creditors except one, to whom the amount
due has been tendered and refused. Miller

v. Southern Land, etc., Co., 53 S. C. 364,

31 S. E. 281.

V. SUBDIVISION (5).

Insolvency alone not sufficient.—Proof of

insolvency, and nothing more, is not suffi-

cient to warrant the appointment of a re-

ceiver under this section. Virginia-Caro-
lina Chemical Co. v. Hunter, 84 S. C. 214,

66 S. E. 177; Whilden v. Chapman, 80 S.

C. 84, 61 S. E. 249.

It must appear that property is in danger
of injury or loss.—No receiver will be ap-
pointed under this section to take over prop-
erty assigned and sold to third persons by
the insolvent where it does not appear that

there is any danger of loss or injury to

the property during litigation. Pelzer v.

Hughes, 27 S. C. 408, 3 S. E. 781.

But receiver may be appointed for sol-

vent fraudulent debtor.— If a solvent debtor
adopts a course of conduct showing a fraud-

ulent intent to defeat or hinder his creditors.

a receiver may be appointed. Virginia-

Carolina Chemical Co. v. Hunter. 84 S. C.

214, 66 S. E. 177.

Effect when debtor has assigned property.

— It is not necessary, under the provisions

of this section and § 57-353, that the plain-

tiff recover judgment and exhaust his legal

remedies, to have a receiver appointed over

property assigned by the debtor, it only be-

ing necessary to prove that the assignee

is insolvent or incompetent. Regenstein v.

Pearlstein, 30 S. C. 192, 8 S. E. 850.

Insolvency of both firm and partners pre-

requisite for receiver of partnership.

—

Where a creditor seeks to have a receiver

appointed over partnership assets, he must
show that he cannot enforce payment of

his debt by judgment and execution, either

against the firm or the individual partners.

Whilden v. Chapman, 80 S. C. 84, 61 S. E.

249.

The insolvency of a partnership is suffi-

ciently averred in an action for a receiver,

where it is shown that an execution against
one partner has been returned nulla bona,
and that the other has no attachable prop-
ertv. Allen v. Cooley, 53 S. C. 414, 31 S.

E. 634.

Retiring partner may procure receiver

against remaining partner who has assumed
firm debts.—Where the remaining partner

on the dissolution of a partnership, retains

the assets and assumes the liabilities of the

firm, the retiring partner becomes a surety

for such liabilities, and may, on showing
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that the assets are being dissipated by the
remaining partner, have a receiver appoint-
ed under this section. Allen v. Cooley, 53

S. C. 414, 31 S. E. 634.

Answer of partner showing collusion of
copartner to deprive him of assets calls

for receiver.—Where, on a complaint by
a creditor against a partnership, it does
not appear that he is entitled to such re-

ceiver, but on the answer of one of the

partners it appears that he has a good
cause for a receiver under subd. (1) of this

section by prima facie case of fraudulent

management and collusion to deprive him
of his share in the assets, the answer
stated a cause which justified the court in

appointing a receiver. Whilden v. Chap-
man. 80 S. C. 84, 61 S. E. 249.

Where complaint and answer present pri-

mary question of title receiver should not

be appointed.—A claim of title in the com-
plaint, together with an allegation of de-

fendant's insolvency and of danger of loss

of rents, all of which are denied in the an-

swer, present a question of title triable by
jury, and not a cas warranting the ap-

pointment of a receiver. DeWalt v. Kin-

ard, 19 S. C. 286.

But where insolvent party claims entire

property on partition suit receiver should

be appointed for rents.—Where one of the

alleged tenants in common claims the right

to the entire property in fee simple, is seek-

ing to collect all the rents thereof on a

bill of partition, and is insolvent, it is

proper to appoint a receiver to collect the

rents and pay taxes and insurance during

the litigation. Christ Church v. Fishburne,

83 S. C. 304, 65 S. E. 238.

A receiver was properly appointed in

an action for partition where the party in

possession was insolvent. McCrady v.

Jones, 36 S. C. 136, 15 S. E. 430.

Mortgagee may not procure receiver to

apply rents and profits to mortgage debt

pending foreclosure.—A mortgagee, having

only a lien on the mortgaged property, has

no claim whatsoever to rents and profits,

and pending foreclosure proceedings, a re-

ceiver will not be appointed to apply such

rents and profits to the payment of the

mortgage debt, notwithstanding the insuf-

ficiency of the land to pay the same, and
the present insolvency of the mortgagor.

Hardin v. Hardin, 34 S. C. 77, 12 S. E. 936;

Seignious v. Pate, 32 S. C. 134, 10 S. E.

880.

Simple creditors may force executor into

receivership.—An executor holds assets of

the testator as quasi trustee for his cred-

itors, and it is competent for the court to

appoint a receiver at the instance of such

[ I SC Code]
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creditors, upon its being shown that the

executor is mismanaging the assets, and it

is not essential that the creditors first ob-
tain judgment and have their executions re-

turned unsatisfied. Harman v. Wagener, 33

S. C. 487, 12 S. E. 98.

Applied in Southern Trust Co. v. Cudd,
166 S. C. 108, 164 S. E. 428.

VI. PLEADING AND PRACTICE.
A. General Principles.

Equity has exclusive jurisdiction.—The
jurisdiction to appoint a receiver under this

section lies exclusively in equity. Pelzer
v. Hughes, 27 S. C. 408, 3 S. E. 781.

A receiver may be appointed at cham-
bers. Truesdell v. Johnson, 144 S. C. 188,

142 S. E. 343; Harman v. Wagener, 33 S. C.

487, 12 S. E. 98; Regenstein v. Pearlstein,

30 S. C. 192, 8 S. E. 850; Pelzer v. Hughes,
27 S. C. 408, 3 S. E. 781: Kilgore v. Hair,

19 S. C. 486.

But it is improper to inquire into merits
before judgment.— It is improper, in the

appointment of a receiver, before judgment,
to inquire into, or express any opinion as

to the general merits of the case. Pelzer
v. Hughes, 27 S. C. 408, 3 S. E. 781.

However a general view should be taken
of pleadings and issue.—In view of the strict

necessity required for the appointment of

a receiver before judgment, under this sec-

tion, it is necessary, upon an application

therefor, to take a general view of the

scope of the pleadings, and the issues made.
Pelzer v. Hughes, 27 S. C. 408. 3 S. E. 781.

A circuit judge may not, on his own
motion, appoint a receiver as provided for

in this section. White v. Britton, 72 S. C.

175, 51 S. E. 547.

Or without any application.— It is error

to appoint a receiver where no application

for such is made bv either party. White v.

Britton, 72 S. C. 175, 51 S. E. 547.

Nonresident judge may appoint receiver

at chambers on default or consent.—Where
there is no resident judge in the circuit in

which the cause arises, a nonresident judge,

located in another circuit, may, in case of

default, or consent of the parties, appoint

a receiver within the provisions of this sec-

tion. Truesdell v. Johnson, 144 S. C. 188,

142 S. E. 343.

But Supreme Court may not appoint new
receiver on appeal.—Where, on appeal, the

Supreme Court finds that an appointment of

a receiver by the circuit court was an abuse
of discretion, it has no jurisdiction to ap-

point a new receiver, but may only direct

the lower court to fill the vacancy. Ex
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parte Citizens' Exch. Bank of Denmark,
140 S. C. 471, 139 S. E. 135.

Party seeking appointment need not give
bond until appointment.— It is proper that

when a receiver is appointed he should be
required to give bond, but there is no stat-

ute or rule of law which requires that a

bond should be exacted from a plaintiff be-

fore granting an order for the appoint-
ment of a receiver. DeWalt v. Kinard, 19

S. C. 286.

Nor need master practically appointed
receiver give special bond.—Where a mas-
ter, a bonded officer of the court, is prac-
tically though not nominally made a re-

ceiver, it is not necessary that he be re-

quired to give a special bond. DeWalt v.

Kinard, 19 S. C. 286.

Receiver's commissions at discretion of
court.—This section does not fix any com-
missions to be allowed a receiver, such
commissions being left to the discretion

of the court. Mann v. Poole, 48 S. C. 154,

26 S. E. 229.

And any assignment of such commissions
before court fixes same must be held to in-

clude in its terms any order of the court
touching their distribution. Ex parte Rey-
nolds, 68 S. C. 436, 47 S. E. 728.

Court may order receiver instead of mas-
ter to dispose of assets of bankrupt.
Buist v. Merchants' & Planters Bank, 65

S. C. 487, 43 S. E. 958.

And receivers may be appointed by the
court to make sales under its orders. Cly-
burn v. Reynolds, 31 S. C. 91, 9 S. E. 973.

No attachment against property after re-

ceiver appointed.—After a receiver has been
duly appointed and qualified, an attachment
cannot be levied on the property in his

possession, for it is then in the custody
of the law. Regenstein v. Pearlstein, 30
S. C. 192, 8 S. E. 850.

Attachment will not lie against property
under receiver's control even before he has
filed his bond. Regenstein v. Pearlstein,

30 S. C. 192, 8 S. E. 850.

Plaintiff seeking receiver is entitled to

open and reply.—The plaintiff, on motion
for the appointment of a receiver under this

section, is entitled to open and reply, as

such action comes within the provisions

of Circuit Court Rule 59, relating to per-

sons bringing motions on special matters.

Allen v. Cooley, 53 S. C. 414, 31 S. E. 634.

Admissions in answer are sufficient evi-

dence on motion for appointment of re-

ceiver. Meinhard v. Strickland, 29 S. C.

491, 7 S. E. 838.

B. Who May Ee Appointed.

The circuit judge has a large discre-
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tion in the matter of selecting and desig-

nating a receiver. Ex parte Citizens' Exch.
Bank of Denmark, 140 S. C. 471, 139 S. E.

135.

A receiver must be impartial and capable

and as a general rule should not be con-
nected in interest with any party to the

cause. Ex parte Citizens' Exch. Bank of

Denmark, 140 S. C. 471, 139 S. E. 135; Vir-

ginia-Carolina Chemical Co. v. Hunter,
84 S. C. 214, 66 S. E. 177.

And special fitness may be considered.

—

The appointment of an attorney for a bank
examiner as a receiver is not an abuse
of the court's discretion where special fit-

ness is shown and he was neither an ap-

plicant for the position nor the nominee
of any interested person. Ex parte Citizens'

Exch. Bank of Denmark, 140 S. C. 471,

139 S. E. 135.

It is improper to appoint as receiver the

agent of the petitioning creditor, in absence

of circumstances showing his special fitness,

or the propriety of appointing one so close-

ly connected with the parties in interest.

Virginia-Carolina Chemical Co. v. Hunter,

84 S. C. 214, 66 S. E. 177.

An attorney actively engaged in secur-

ing or opposing receivership should not or-

dinarily be appointed as receiver. Ex parte

Citizens' Exch. Bank of Denmark, 140 S. C.

471, 139 S. E. 135.

The appointment of the clerk of the court

as receiver is not permissible under this

section. White v. Britton, 72 S. C. 175,

51 S. E. 547.

Nor may a master be appointed.—

A

master of the court should not be
appointed a receiver, under this section,

in any case. White v. Britton, 72 S. C.

175, 51 S. E. 547; Kilgore v. Hair, 19 S. C.
486.

Receiver derives entire authority from

court.—A receiver is an executive officer

of the court, administering the assets of

the estate under the direction of the court,

his authority resting only in the orders by
which he is appointed. In re Fifty-Four
First Mortg. Bonds, 15 S. C. 304; Gads-
den v. Whaley, 14 S. C. 210.

Where the president and directors of a
railroad were ordered by the court to re-

main in control of the property but under
the direction of the court, such order made
them receivers—that is, officers of the court,

and not of the company. In re Fifty-Four
First Mortg. Bonds, IS S. C. 304; Ex parte

Brown, 15 S. C. 518.

And he has no general authority as a

receiver to sue or be sued, or defend. In

re Fiftv-Four First Mortg. Bonds, 15 S. C.

304; Gadsden v. Whaley, 14 S. C. 210.

Removal of interested receiver will not

invalidate his proper acts.—The removal
of a receiver under this section because he
is the agent of the petitioning creditor and
the appointment of another receiver will

not invalidate any proper act of the origi-

nal receiver. Virginia-Carolina Chemical
Co. v. Hunter, 84 S. C. 214, 66 S. E. 177.

An order made, on the discharge of a

receiver, referring to the amount found by
the clerk to be in the hands of the receiver,

and providing for his discharge after pay-
ment of certain amounts, is res judicata of

the account of the receiver. Sarratt v.

Gaffney Citv Carpet Mfg. Co., 77 S. C. 85,

57 S. E. 616.

Nor affect claims arising during his con-

trol.—A change of incumbent in the office

of a receiver does not affect the status of

claims against the property arising during

the receivership. Ex parte Brown, 15 S. C.

518.

Applied in Powell v. Gary, 200 S. C. 154,

20 S. E. (2d) 391.

§ 10-2302. Not appointed without notice.

No receiver of the property of any person or corporation shall be appointed

by any court or judge, either in term time or at chambers, without notice of

the application for such appointment to the party to the action whose property

is sought to be put in the hands of a receiver and to any part}' to the action

in possession of such property claiming an interest therein under any contract,

lease or conveyance thereof from the alleged owner. At least four days' notice

of the application must be given, unless the court shall, upon it being made to

appear that delay would work injustice, prescribe a shorter time.

1942 Code § 584: 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;
1870 (14) §267; 1897 (22) 510.

A receiver may not be appointed under the cause. White v. Britton, 72 S. C. 175.

this section without notice to any party to 51 S. E. 547.

980
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Service on wife of party litigant is suffi-

cient.—Under the provisions of this sec-

tion, and § 10-462 relating to the manner
of serving notice, service on the wife of

the defendant, at his place of residence, is

sufficient, provided he is not out of the
State. Allen v. Cooley, 53 S. C. 414, 31

S. E. 634.

Notice of receiver's application for in-

structions need not be given.—Where a re-

ceiver makes application to the court for

instructions as to the disposal of the prop-

erty in his hands, it is not necessary that

the defendants have notice of such appli-

cation. Allen v. Cooley, S3 S. C. 414, 31

S. E. 634.

An order directing a receiver in the per-

formance of his duties is not beyond the

jurisdiction of the court, though notice of

an appeal from the order appointing such
officer has been given, where the return

on appeal has not been filed. Allen v.

Cooley, S3 S. C. 414, 31 S. E. 634.

§ 10-2303. Notice to nonresident.

When the party whose property is sought to be placed in the hands of a

receiver cannot be found within the State, then notice of the application to the

party in possession of such property shall be sufficient. And when the prop-

erty is abandoned and not in possession of any one and the party claiming the

same cannot be found within the State, then the appointment may be made
without notice of the application. But whenever a receiver is appointed and
the party claiming the property cannot be found within the State, notice of

such appointment shall be forthwith given by publication or personal service

without the State as prescribed by law in the case of a summons in a civil

action.

22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 26S;1942 Code § 584; 1932 Code § 584; Civ. P.

1870 (14) §267; 1897 (22) 510.

Court may direct receiver as to duties

before notice given.—Under § 10-2302 pro-
viding for notice of application for a re-

ceiver, and this section further providing
for notice of appointment of receiver where
the party claiming the property cannot be
found within the State, the court has ju-

risdiction to direct a receiver in regard to

his duties, where no notice has been given
of his appointment, in the absence of evi-

dence that the party claiming the property

cannot be found in the State. Allen v.

Cooley, 53 S. C. 414, 31 S. E. 634.

Service must be in exact name of defend-
ant.—Under this section the styling of a

corporation as "incorporated under the laws
of New York" in the complaint and personal
service out of the State in such style is

fatally defective, where such corporation
is in fact incorporated in Florida. Porter
v. Brown, 149 S. C. 151, 146 S. E. 810.

§ 10-2304. Temporary injunction may be granted without notice.

The court or judge may by temporary injunction, without notice, pending

the hearing of such application, restrain the delivery of the property or any

part thereof sought to be put in the hands of a receiver to any other person

whomsoever, and the court shall be deemed to have taken jurisdiction over

such property from the time of the issuance of such temporary injunction.

But no such temporary injunction shall issue so as to interfere with the use

and disposition of such property by any person or corporation in the usual

and customary mode and course of business and use of the same without the

court or judge first requiring from the party applying for such injunction a

bond, with security, in a sufficient sum, not less than two hundred and fifty

dollars, to pay all damages arising from such temporary injunction should

no receiver be appointed on the hearing of the application.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;
1870 (14) §267; 1897 (22) 510.
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Cross reference.—As to temporary in- provided for therein renders such injunc-

junctions generally, and the notes, see § 10- tion void. Truesdell v. Johnson, 144 S. C.

20SS. 188, 142 S. E. 343; Roberts v. Pipkin, 63

Bond is condition precedent to injunc- S. C. 252, 41 S. E. 300.

tion.—The failure of the court to require Applied in Boynton v. Consolidated In-

the bond as a condition precedent to the demnity & Ins. Co., 180 S. C. 279, 185 S. E.

issuance of the temporary injunction, also 731.

§ 10-2305. No receiver to be appointed before judgment when bond offered.

No receiver of the property of any person or corporation shall be appointed

before final judgment in the cause if the party claiming the property so sought

to be placed in the hands of a receiver or the party in possession thereof shall

offer a bond, in the penalty of double the value of the property, with sufficient

security, approved by the clerk of the court of common pleas of the court in

which the action is brought, fully to account for and deliver over, whenever
thereafter required by any final adjudication in the cause, the property sought

to be placed in the hands of a receiver and to meet and satisfy any decree or

judgment or order that may be made in the cause.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;
1870 (14) §267; 1897 (22) 510.

Protection is afforded person claiming ing or in possession of the litigated prop-
possession of property.—This section and erty may retain possession of the property

§ 10-2306 were enacted for the purpose of and prevent the appointment of a receiver,

protecting the interests of the person claim- Truesdell v. Johnson, 144 S. C. 188, 142

ing or in possession of the property for S. E. 343.

which a receiver is sought. Truesdell v. Applied in Cohen v. Standard Acci. Ins.

Johnson, 144 S. C. 188, 142 S. E. 343. Co., 203 S. C. 263, 17 S. E. (2d) 230.

Method provided whereby a person claim-

§ 10-2306. Bond given after appointment; return of property.

Whenever the court or judge before whom such application is made shall

appoint a receiver before final judgment in the cause there shall be inserted

in the order of appointment a clause fixing the value of the property for which

the bond may be given, as prescribed in § 10-2305. And upon the due execution

and filing of such bond thereafter before final judgment in the cause the court

or judge shall vacate the appointment of such receiver and direct the redelivery

of the property to the party from whose possession it was taken ;
provided,

that when, under the orders of the court or judge, the receiver has incurred

any lawful charges and expenses in the care and custody of the property put

into his hands the court or judge, before directing the redelivery, may require

sufficient security to be given in addition for the payment of such lawful

charges and expenses should they be thereafter finally adjudged to be charge-

able against the property.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;

1870 (14) §267; 1897 (22) 510.

Fixation of value of property is condi- providing for defendant's bond after ap-

tion precedent to appointment of receiver. pointment of the receiver to recover pos-

— It is a condition precedent to the issu- session of the property, may be of full force

ance of an order for a receiver under § 10- and effect. Truesdell v. Johnson. 144 S. C.

2305 that the value of the litigated property 188, 142 S. E. 343.

be fixed therein, in order that this section, But order directing receiver to make
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an inventory is not such "fixation."—An
order of a judge directing a receiver to

make an inventory of the assets of a com-
pany to which he is given possession is not
equivalent to a clause fixing the value of

the property. Truesdell v. Johnson, 144
S. C. 188, 142 S. E. 343.

It is not error to correct erroneous val-

uation.—Where an error is made in fixing

the value of the property, in the order ap-
pointing a receiver, the circuit judge has
power to correct such error. Allen v.

Cooley, 53 S. C. 414, 31 S. E. 634.

Receivership is vacated by execution of

bond.—The entering into a bond, under
this section and § 10-2306, after appoint-
ment of a receiver, where the order appoint-

ing such receiver provides for such a bond,
makes an appeal concerning the appoint-
ment unnecessary, as the entering into the
bond vacates the receivership. Brookshire
v. Farmers' Alliance Exch., 71 S. C. 451,

51 S. E. 442; Roberts v. Pipkin, 63 S. C.

252, 41 S. E. 300.

The requirement of this section is for the
benefit of those who are in possession of

the property and to enable them to re-

plevy it. Ex parte Rowley, 200 S. C. 174.

20 S. E. (2d) 383.

Provision is made for the recovery of

property pending final judgment where an
order has been made appointing a receiv-

er. Truesdell v. Johnson, 144 S. C. 188,

142 S. E. 343.

§10-2307. How bonds payable; filing.

The several bonds required by this chapter shall be made payable to the

clerks of the respective courts in which the action is pending in which the

bonds shall be made and shall be conditioned as required by this chapter.

They shall, upon execution and approval as to form and sufficiency by the

court or judge, or such other officer as the order shall prescribe, be filed in

the office of the clerk of court, who shall, upon demand of any party to the

cause and payment of the legal fees therefor, give certified copies of such

bonds on which any party entitled to the benefit thereof may sue the parties

liable thereon in any court of competent jurisdiction.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;
1870 (14) §267; 1897 (22) 510.

The court of appointment and service of

a receiver is the only "court of competent
jurisdiction" to entertain a claim upon the

official bond required, and in the action in

which the appointment was made. Hoile
v. Nat. Sur. Corp., 204 S. C. 110, 28 S. E.

(2d) 638.

Receiver may be procurer of injunction.

—There is no obstacle to the maintenance
of actions at law upon bonds given pursuant
to this section whether or not the procurer
of temporary injunction or restraining or-

der, later dissolved, is a receiver appointed
by a court. Hoile v. Nat. Sur. Corp., 204
S. C. 110, 28 S. E. (2d) 638.

§ 10-2308. Action when security becomes insufficient.

Should the security become insufficient upon any of such bonds after the

same have been given and approved, the court or judge may, upon application.

after notice, require the security to be made sufficient and on default therein

may proceed as if no bond had been given, but without prejudice to the right

of any party entitled to the benefit of such bond to enforce it according to

the terms and conditions thereof.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;
1870 (14) §267; 1897 (22) 510.

§ 10-2309. How damages ascertained if receiver is improperly appointed.

Whenever a receiver shall have been appointed of any property against

the opposition of any party to the cause and shall have taken possession of

the same and thereafter by any final adjudication such receiver shall be held
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to have been improperly appointed, the costs, charges and expenses of such

receivership shall not be charges upon the property as a whole but only upon

the interests therein of the party procuring the appointment. And any party

to the cause having opposed such receivership may apply to the court after

final adjudication, as aforesaid, and have it referred to a master, referee or

jury, as the practice in the case presented may be proper, to have his actual

damages by reason of such receivership ascertained and assessed and for

judgment therefor against the party or parties having procured such receiver.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;

1870 (14) §267; 1897 (22} 510.

§ 10-2310. Compensation of receivers of corporate property.

Receivers of the property within this State of foreign or other corporations

shall be allowed such commissions as may be fixed by the court appointing

them.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;

1870 (14) §267; 1897 (22) 510; 1950 (46) 1810.

§ 10-2311. Deposit of money, etc., in court.

When it is admitted by the pleading or examination of a party that he has

in his possession or under his control any money or other thing capable of

delivery which, being the subject of litigation, is held by him as trustee for

another party or which belongs or is due to another party, the court may
order the same to be deposited in court or delivered to such party, with or

without security, subject to the further direction of the court.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265:

1870 (14) §267; 1897 (22) 510.

This section is only applicable to the pay the funds to the plaintiff or deposit

state of facts existing when the order is them in court, without notice to trustee, or

granted.—Where a simple money judg- finding that the funds were in his posses-

ment has been rendered against a trustee sion at the date of the order. American
holding over funds it is error for a subse- Seeding Machine Co. v. Commander, 77

quent circuit judge to order the trustee to S. C. 312, 57 S. E. 1108.

§ 10-2312. Enforcing order for deposit.

Whenever in the exercise of its authority a court shall have ordered the

deposit, delivery or conveyance of money or other property and the order

is disobeyed, the court, besides punishing the disobedience as for contempt,

may make an order requiring the sheriff or constable to take the money or

property and deposit, deliver or convey it in conformity with the direction of

the court.

1942 Code § 584; 1932 Code § 584; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 265;

1870 (14) §267; 1897 (22) 510.

A judge can grant an order of attachment by the court. Harman v. Wagener, 33 S.

against an executor who has refused to turn C. 487, 12 S. E. 98.

over the assets to a receiver as ordered

§ 10-2313. Judgment for sum admitted due.

When the answer of the defendant expressly, or by not denying, admits

part of the plaintiff's claim to be just the court on motion may order such
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defendant to satisfy that part of the claim and may enforce the order as it

enforces a judgment or provisional remedy.

1942 Code § 584; 1932 Code § 5S4; Civ. P. '22 § 524; Civ. P. '12 § 303; Civ. P. '02 § 26S;
1870 (14) §267; 1897 (22) 510.

This section provides for a personal order
to the defendant to satisfy a debt which
he admits, and in addition allows execution
against his property, or any other way
of satisfying a debt provided by the law.

Mallov v. Douglass, 113 S. C. 384, 101

S. E. 825.

Where the proper motion under this

section is for an order directing the defend-

ant to pay admitted sum due, it is not er-

ror for the court to make such an order
on plaintiff's motion for judgment, where
defendant is neither misled nor surprised.

Phenix Furniture Co. v. Daggett, 145 S.

C. 357, 143 S. E. 220.

But such an order is not a final judg-

ment as to all matters set forth in the case,

so as to preclude further inquiry as to

issues set up in the pleadings. Malloy v.

Douglass, 113 S. C. 384, 101 S. E. 825.

Section applies when defendant offers to

pay sum admitted in full satisfaction.

—

Where the defendant offers to pay sum,

deemed by plaintiff to be in full satisfac-

tion, he may be forced to pay that amount
to plaintiff without condition. Phenix Fur-
niture Co. v. Daggett, 145 S. C. 357, 143

S. E. 220.

Pending suit the offer to pay must be to

pay into court.—If offer to pay be made,
pending suit, by a debtor to his creditor,

it cannot avail him, unless he follow it up
with offer to pay money into court, or,

at least, submit to judgment for sum ad-

mitted. Coghlan v. South Carolina R. Co.,

32 F. 316, affirmed in 142 U. S. 101, 12

S. Ct. 150, 35 L. Ed. 951.

Applied in Bomar v. Gantt, 167 S. C.

139, 166 S. E. 90; Pilot Life Ins. Co. v.

Habis, 90 F. (2d; 842.

Cited in Smith v. Sovereign Camp Wood-
men of the World, 204 S. C. 193, 28 S. E.

(2d) 808; Marion v. Weston, 126 S. C. 65,

119 S. E. 582; Bush v. Aldrich, 110 S. C.

491, 96 S. E. 922.

CHAPTER 31.

Recovery of Real Property.

Article 1.

General Provisions.

Sec.

10-2401. Who may bring action to deter-

mine adverse claim.

10-2402. Plaintiff may bring second action

for recovery of real estate.

10-2403. Publication of summons; personal

service out of State sufficient.

10-2404. Service on unknown parties.

10-2405. Appearance of such parties; subse-

quent defense by minors.

10-2406. Reference to master.

10-2407. Effect of judgment; who bound.
10-2408. Costs.

10-2409. Time limitation upon reopening

matter.

10-2410. Immaterial procedural errors to be

disregarded.

10-2411. Right to jury trial unchanged.

Article 2.

Possession and Adverse Possession.

Sec.

10-2421. When possession presumed; when
occupation deemed under legal

title.

10-2422. Occupation under written instru-

ment, etc.

10-2423. What constitutes adverse posses-

sion under written instrument,

etc.

10-2424. Premises held adversely but not

under written instrument.

10-2425. Adverse possession under claim of

title not written.

10-2426. Relation of landlord and tenant, as

affecting adverse possession.

Article 3.

Forcible Entry and Detainer.

10-2431. Action may be had against person
wrongfully disseizing.
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Sec.

10-2432.

10-2433.

10-2434.

10-2435.

10-2436.

10-2437.

In case of recovery, plaintiff to

have treble damages.
Magistrates to have jurisdiction

of forcible entries and detainers.

Restitution of possession given to

avoid entries with force, in es-

tates for years, etc.

Provisions not to affect tenants

who have held by force three

years.

To put party ousted in possession.

Proceedings in cases of forcible

entry, etc., same as tenants hold-

ing over.

Article 4.

Summary Ejectment of Trespassers.

10-2441. Duty of magistrate in case of

trespass.

10-2442. When warrant not to issue.

10-2443. Fee of magistrate and sheriff or

constable.

Sec.

10-2444. Either party has right of appeal;
injunction; time of decision.

Article S.

Determination Whether Life Tenant,

etc., Be Alive or Dead.
10-2451. Remaindermen, etc., may compel

production of absent or con-
cealed person.

10-2452. If such person not produced, taken
to be dead.

10-2453. Proceedings on affidavit that such
person is beyond limits of State.

10-2454. Rights preserved when it appears
that concealed or absent person
sought is living.

10-2455. Guardian, etc., may prove minor.

etc., alive.

10-2456. Guardians, etc., holding estates

after determination of life estate

trespassers.

10-2457. Heirs, etc., may recover damages.

Article 1.

General Prozisions.

§ 10-2401. Who may bring action to determine adverse claim.

Any person in possession of real property, by himself or his tenant, or any

person having- or claiming title to vacant or unoccupied real property may
bring an action against any person who claims or who may or could claim an

estate or interest therein or a lien thereon adverse to him for the purpose of

determining such adverse claim and the rights of the parties, respectively.

1942 Code § 878; 1932 Code § 878; Civ. P. '22 § 826; 1916 (29) 928.

Section enlarges power of court to deter-

mine adverse claims.—The, purpose and ef-

fect of this section is to enlarge the power
of the court to determine adverse claims to

land so as to authorize the quieting of title

in cases where an action would not lie

under the strict rules of equity practice.

Tolbert v. Greenwood Cotton Mill, 213

S. C. 43, 4S S. E. (2d) 599 (1948).

And section is liberally construed.—This
section, being of remedial nature, should be
liberally construed and held to embrace all

cases coming fairly within its scope. Tol-

bert v. Greenwood Cotton Mill, 213 S. C.

43, 48 S. E. (2d) 599 (1948).

It applies where sale is prevented by ad-

verse claim.—A complaint alleging that de-

fendant asserted a claim against plaintiff's

property, which also alleged that because of

such claim plaintiff was unable to sell the

timber on the land, stated a cause of action

authorized by this section. Tolbert v.

Greenwood Cotton Mill, 213 S. C. 43, 48 S.

E. (2d) 599 (1948).

An action to cancel an instrument based
upon fraud will lie under this section ir-

respective of the Federal laws. Miller v.

Long, 71 F. Supp. 603.

Applied in Forshur Timber Co. v. Santee

River Cvpress Lumber Co., 203 S. C. 225.

178 S. E. 329.

§ 10-2402. Plaintiff may bring second action for recovery of real estate.

The plaintiff in all actions for recovery of real property or the recovery of

the possession thereof is hereby limited to two actions for the same and no

*>AA
986

(V



§ 10-2402 Civil Remedies and Procedure § 10-2402

more. And before any second such action shall be brought the costs of the

first action shall be first paid.

1942 Code § 374; 1932 Code § 374; Civ. P. '22 § 317; Civ. P. '12 § 123; Civ. P. '02 § 98;

1879 (22) 76; 1913 (27) 36.

I. General Consideration. C. Action for Recovery of Real Es-

II. Statutory Requisites. tate.

A. In General. 1. General Principles.

B. Conditions Enumerated and Ne- 2. Illustrations.

cessity of Compliance.
1. Generally.

2. Payment of Costs.

Cross References.

As to ten year limitation on bringing of action, see § 10-124. As to two year limitation

on bringing of second action, see § 10-125.

I. GENERAL CONSIDERATION.
Common law did not limit number of ac-

tions.—At common law there was no limit

to the number of actions of ejectment which
a plaintiff might bring for the recovery of

the same real property, and, as each was
based upon the fiction of a different lease,

entry, and ouster, they were not within

the principles of res judicata, because the

parties were not the same, and the cause

of action was different. Carr v. Mouzon,
93 S. C. 161, 76 S. E. 201. See also Co-
lumbia Water-Power Co. v. Columbia Land
& Inv. Co., 42 S. C. 488, 20 S. E. 378, 540,

for a full discussion of the common law. And
see Walsh v. Evans, 112 S. C. 131, 99 S. E.

546; Tompkins v. Augusta & K. R. Co.,

30 S. C. 479, 9 S. E. 521.

Section radically changes the common
law procedure.—When this section was
adopted, radical changes had been made
in legal procedure. The technical pleadings

of the common law and feigned issues had
been abolished. John Doe and Richard
Roe could no longer sue and defend; but

actions (with few exceptions) had to be
prosecuted and defended by the real par-

ties in interest. The action for "recovery

of real property" had been substituted for

the common-law action of ejectment. This

section must be construed in the light of

these changes. Carr v. Mouzon, 93 S. C.

161, 76 S. E. 201.

For additional related cases see Geiger

v. Kaigler, 15 S. C. 262; Turnbull v. Ross,

141 F. 649.

II. STATUTORY REQUISITES.

A. In General.

Section "limits" party to two actions.

—

This section was enacted not to give two
actions to a person who might sue to re-

cover real property, but to "limit" such a

person to two actions. Walsh v. Evans,

112 S. C. 131, 99 S. E. 546; Tompkins v.

Augusta & K. R. Co., 30 S. C. 479, 9 S. E.

521.

This section relates to the individual

bringing an action, and to the class of

property sought to be recovered in that

action, and is clearly a restriction on what
otherwise would be the right of that in-

dividual in reference to his legal status as

to that property. In the absence of the

statute, he could bring as many actions

as he chose for the recovery of the same
real estate. Logan v. Jones, 155 S. C. 258,

152 S. E. 518.

Which means the bringing of the same
action twice.—This section authorizes plain-

tiff in ejectment to bring the same action

twice, and does not mean that plaintiff's

right is limited to the bringing of two dif-

ferent actions to recover the same amount
or actions based on different facts. Carr
v. Mouzon, 93 S. C. 161, 76 S. E. 201.

And relieves defendant from continued
attacks on his title.—This section was
enacted, not only to limit the right of a

person to two actions for the recovery of

real estate, but it was intended also to

protect a person in possession of, and claim-

ing title to, real estate. Such person has

a right sometime to be relieved of con-

tinued attacks on his title by the same per-

son, or those claiming under him. It is

a statute of repose, and should be so con-

strued. Logan v. Jones, 155 S. C. 258, 152

S. E. 518, and the authorities therein cited.

Section does not apply to defenses.

—

This section forbids the bringing of more
than two actions, but does not apply to a

defense. Dent v. Bolar, 125 S. C. 63, 118

S. E. 26.

Section constitutes exception to doctrine

of res judicata.—Under the general doc-

trine of res judicata a party would be pro-

hibited from instituting a second action

against the same defendant upon the same
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cause of action. In other words, trie gen-
eral rule is that the first action is res ju-

dicata of the second, where the same par-

ties and the same issues are involved. This
section, however, constitutes an exception

to the doctrine of res judicata, and by this

statute a second action, which otherwise
would be prohibited, is expressly permitted.

See Williams v. Wannamaker, 122 S. C. 368.

115 S. E. 637.

And the judgment in first action is not
res judicata of second.—Where a second
action in ejectment is brought after pay-
ment of costs of the first and within the

time specified, the judgment in the first

action is not res judicata of the second.

Carr v. Mouzon, 93 S. C. 161, 76 S. E.

201, and the authorities therein discussed.

Provided the action falls within this sec-

tion.— In order for the statutory exception

to apply, the case in question must of

course fall within this section. See Wil-
liams v. Wannamaker, 122 S. C. 368, 115

S. E. 637, wherein it is held that a judg-

ment in partition is not within this section,

and is therefore a complete bar to a sec-

ond action for the same cause between the

same parties.

B. Conditions Enumerated and Necessity
of Compliance.

1. Generally.

Conditions precedent to institution of sec-

ond action.—Before a second action can be
brought for the recovery of real property,

two conditions must be complied with:

(1) The costs of the previous action must
"be first paid;" and (2) the second action

must be brought within two years from the

termination of the first action, either by
the "rendition of the verdict or judgment
in the first action" or "the granting of a

non-suit or discontinuance therein." If ei-

ther or both of these conditions be not first

complied with, then there is no authority

for the bringing of a second action, and it

must, therefore, necessarily fail. Columbia
Water-Power Co. v. Columbia Land &
Inv. Co., 42 S. C. 488, 20 S. E. 378, 540.

See also, Logan v. Jones, 155 S. C. 258, 152

S. E. 518; Stewart-Jones Co. v. Hankins,
155 S. C. 234. 152 S. E. 430.

Compliance with named conditions is

mandatory.—This section and § 10-125 were
not intended only as a benefit to the defend-

ant but they fix a condition precedent to

the privilege accorded to the plaintiff.

Peterman v. Pope, 74 S. C. 296, 54 S. E.

569.

And may not be waived by defendant.

—

The defendant does not waive plaintiff's

failure to comply with this section by
failing to have the costs regularly taxed,

or by failing to claim or demand payment
of the costs, or by going to trial, knowing
that the costs had not been paid. Columbia
Water-Power Co. v. Columbia Land &
Inv. Co., 42 S. C. 488. 20 S. E. 378. 540.

See also, Stewart-Jones Co. v. Hankins,
155 S. C. 234. 152 S.' E. 430.

Nor dispensed with by court order.—

A

provision in an order of discontinuance that

the plaintiff desires to let his action fall

"for the purpose of bringing a new ac-

tion," does not and cannot dispense with

the requirements of this section. Columbia
Water-Power Co. v. Columbia Land & Inv.

Co., 42 S. C. 488, 20 S. E 378, 540.

2. Payment of Costs.

Compliance with requirement should be
affirmatively alleged.— It is the duty of

plaintiff to allege in his complaint the per-

formance of the requirement as to the pay-
ment of the cost of the first action in order

to show his right to maintain the second
action. Peterman v. Pope, 74 S. C. 296,

54 S. E. 569.

Otherwise it is assumed that there are

unpaid costs.—The contention has been
made that until the costs of the previous

action have been paid, it cannot be assumed
that there were any such costs. But this

position is said to be untenable. See Co-
lumbia Water-Power Co. v. Columbia Land
& Inv. Co., 42 S. C. 488, 20 S. E. 378, 540.

And if not alleged then defendant may
show noncompliance.—If the plaintiff does

not affirmatively show payment of costs,

as he should do, then the defendant may
be permitted to amend his answer before

trial so as to allege such nonpayment.

Peterman v. Pope, 74 S. C. 296. 54 S. E.

569.

And plaintiff's defective pleading is not

waived by filing answer.— If this be a de-

fect appearing on the face of the complaint,

the objection is not waived by answer, with-

out stating the objection, but may be urged

on the trial, if the defendant give five days'

notice in writing to the opposite party of

the grounds of such objection. Peterman

v. Pope, 74 S. C. 296, 54 S. E. 569.
_

Costs for witnesses may be paid direct-

ly to witnesses.— In a suit for possession

of land, the prevailing party taxed costs

for his witnesses individually on the sub-

poena tickets and their affidavits of attend-

ance. The losing party paid the costs as

taxed by the clerk, but did not pay them
to the defendant or to the clerk, but di-

rectly to the witnesses themselves, taking

their individual receipts, and filing the same
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with the clerk of court. In the second ac-

tion, based upon the same cause of action

the prevailing party could not allege that

the losing party had not paid the costs,

as required by this section, before bring-

ing such second action, though the prevail-

ing party had previously paid the witnesses

part of their fees. Mitchell v. Barrs, 64

S. C. 197, 41 S. E. 962, and the authorities

therein discussed.

Payment under court order, without ob-

jection, estops plaintiff to deny existence

of costs.—Where plaintiff, on the second
trial, under an order of court, and without
objection, pays into court the amount stated

by the clerk to be due for the costs of

the first trial, he is estopped to claim on
appeal that, as the costs were never taxed,

there never had been any legal costs. Co-
lumbia Water-Power Co. v. Columbia Land
& Inv. Co., 42 S. C. 488, 20 S. E. 378, 540.

Dismissal for non-payment of costs con-

stitutes second action.—Under this section

the dismissal of a second action for failure

to pay the costs of the first action precludes

the plaintiff from bringing another action

for the recovery of the land. In other

words, such proceeding, though dismissed,

constitutes the second action referred to

in this section. Columbia Water-Power
Co. v. Columbia Land & Inv. Co., 47 S. C.

117, 25 S. E. 48.

C. Action for Recovery of Real Estate.

1. General Principles.

The addition of new parties does not

change character of suit.—Where two ac-

tions for the recovery of the same real es-

tate against the same defendant have been

brought and dismissed, a third action can-

not be brought and sustained by the same
parties merely by adding other parties as

plaintiffs. Logan v. Jones. 155 S. C. 258.

152 S. E. 518. The result that would fol-

low if such procedure were permitted, is

clearly stated by the court, in the follow-

ing language: "If (such procedure were
permitted) then a party may bring his ac-

tion for the recovery of real estate, and dis-

miss and pay costs, bring his second within

two years, dismiss and pay costs, add some
other party, real or fictitious, and bring

another action despite the fact that he has

had two actions dismissed, and so on ad

infinitum. The statute would be a nullity

because it could be evaded by merely add-

ing new parties as plaintiffs." (Paren-

thesis supplied.)

The question whether or not the newly

added parties plaintiff could bring an ac-

tion against the defendant for any alleged

interest they might have, it they did not

claim title through or from the same com-
mon source as the parties who brought
the first two actions, and were therefore

barred from a third, was raised but was
not decided in Logan v. Jones, 155 S. C.

258, 152 S. E. 518.

Possession of land is essentially involved.

—An action "for recovery of real prop-
erty" presupposes that the defendant there-

in is in possession of the land in dispute,

and it is predicated upon his refusal to sur-

render the possession thereof to the plain-

tiff. Therefore a second action for the

same land must be for the same cause.

Carr v. Mouzon, 93 S. C. 161, 76 S. E. 201.

And "recovery" thereof must be sought.

—

Under this subdivision, both the first and
the second action must be to "recover" the

land in question, in order to bar the in-

stitution of a third suit. Foster v. Foster,

81 S. C. 307, 62 S. E. 320.

Though this need not be sole relief.

—

This section, in view of §§ 10-701, 45-81

to 45-83, 45-85, and 45-86, which permit

the joinder of several causes of action,

legal or equitable, or both, in the same
suit, is not limited in its application to ac-

tions in which the sole relief sought is

the recovery of real estate or possession

thereof, but applies as well to actions in

which two causes are joined. Southern
Cotton Oil v. Shelton, 220 F. 247.

2. Illustrations.

Enjoining appropriation of land.—An ac-

tion to enjoin a railroad company from
appropriating land for its road, and for

damages for such appropriation, is not an
action "for the recovery of real property,

or the recovery of the possession thereof,"

within the meaning of this section. Tomp-
kins v. Augusta & K. R. Co., 30 S. C. 479,

9 S. E. 521.

Section applies to suits by trustee.—This
section applies to suits brought by a trus-

tee for an infant cestui que trust. Benbow
v. Levi. 50 S. C. 120, 27 S. E. 655.

But it does not apply to suit brought

to ascertain if land is subject to trust deed.

—A suit, brought by a trustee, to determine

whether land then in possession of defend-

ant in such action is subject to the trust

deed, is not an action for the recovery of

real estate within the meaning of this sec-

tion. Martin v. Ragsdale, 71 S. C. 67, 50

S. E. 671 .

But does apply to complaint which pur-

ports to seek partition.—A complaint, which

purports to seek partition, docs not state

a cause of action in partition where it is

alleged that the whole title is in other par-

ties to the action than the defendant in
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possession. Such allegations in effect de-

mand recovery against the defendant in

possession and really constitute an action

of ejectment, so that if two actions for

the recovery of the same land have pre-

viously been instituted, then the present

action, though styled a partition suit, must
fail. Mitchum v. Shaw, 98 S. C. 175, 82

S. E. 401.

Where two actions for recovery of land

were discontinued, a subsequent action

against the same defendant in possession
by the same plaintiffs for partition, though
defendant has no interest in the land, is

in effect an action for the recovery of the

land and is not maintainable under this

section. Mitchum v. Shaw, 98 S. C. 175,

82 S. E. 401.

Unless the issue as to superiority of title

is involved.—Cut a partition suit involv-

ing the issue of whether defendant's title

is paramount to that of plaintiff, is an "ac-

tion for recovery of real property" within

the meaning of this section. Walsh v.

Evans, 112 S. C. 131, 99 S. E. 546, holding
that two such partition suits previously in-

stituted, bar the plaintiff's right to insti-

tute another suit seeking to recover posses-
sion of the property. Foster v. Foster, 81

S. C. 307, 62 S. E. 320; Elmore v. Davis,
49 S. C. 1, 26 S. E. 89S, are discussed and
distinguished.

Forms of action which do not fall within
this provision.—There are forms of action

by which the title to real property may be
brought in issue and determined, as, for

instance, an action for damages for trespass

in the nature of common-law action of

trespass quare clausum fregit, an action

for rents and profits, and actions for fore-

closure of mortgage or partition in which
a defendant sets up an independent legal

title in himself, but none of these are ac-

tions "for recovery of real property," and
therefore they do not fall within the pro-

visions of this section. Carr v. Mouzon.
93 S. C. 161, 76 S. E. 201, citing Tompkins
v. Augusta & K. R. Co., 30 S. C. 479, 9

S. E. 521: Elmore v. Davis. 49 S. C. 1,

26 S. E. 898; Foster v. Foster, 81 S. C.

307, 62 S. E. 320. See also, Frederick v.

Chapman, 144 S. C. 137, 142 S. E. 247.

§ 10-2403. Publication of summons; personal service out of State sufficient.

When any action is commenced to determine adverse claims publication of

the summons may be made and service upon parties outside of the State and

unknown claimants obtained in the following manner. When the sheriff of

the county in which the action is brought shall have duly determined that

the defendant cannot be found therein, and an affidavit of the plaintiff or his

attorney shall have been filed with the clerk stating that a cause of action

exists to determine adverse claims to certain property within the county, and

that he believes the defendant or defendants, naming them, is not a resident

of the State or cannot be found therein and either (1) that he has mailed a

copy of the summons, by registered mail, to the defendant at his place of

residence or (2) that such residence is not known to him, service of the sum-

mons may be made upon the defendant by three weeks' public notice thereof

in the manner provided by law for publication of summons in civil actions.

Personal service of such summons without the State, made after order for

publication, proved by the affidavit of the person making the same made
before an authorized officer having a seal, shall have the same effect as the

publication of the summons herein provided.

1942 Code § 879; 1932 Code § 879; Civ. P. '22 § 827; 1916 (29) 928.

§ 10-2404. Service on unknown parties.

In any action brought to determine adverse claims to real property within

this State the plaintiff may insert in the title thereof, in addition to the names
of such persons as are known or appear of record to have some right, title,

interest, estate or lien in or on the real property in controversy, the following:

"Also all other persons unknown, claiming an}- right, title, estate, interest in
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or lien upon the real estate described in the complaint herein." Service of the

summons may be had upon all such unknown persons defendant by publica-

tion in the same manner as against nonresident defendants, upon the filing

of an affidavit of the plaintiff, his agent or attorney, stating the existence of

a cause of action to try adverse claims within this State. The plaintiff shall

before commencement of such publication file with the clerk of the court a

notice of the pendency of the action, a copy of which shall be published in

the same newspaper with and immediately following the summons.

1942 Code § 880; 1932 Code § 8S0; Civ. P. '22 § 828; 1916 (29) 929.

Cross references.—As to service by pub- ice of summons on absent defendant, see

lication, see § 10-451. As to effect of serv- § 43-83.

§ 10-2405. Appearance of such parties; subsequent defense by minors.

All such unknown persons so served shall have the same right to appear

and defend before and after judgment as would named defendants upon whom
service is made by publication, and any order or judgment in the action shall

be binding upon those who have been served or who shall appear and defend,

whether they be of age or minors, and, if they be minors when judgment is

rendered, they may be allowed to defend at any time within three years after

coming of age.

1942 Code § 880; 1932 Code § 880; Civ. P. '22 § 828; 1916 (29) 929.

§ 10-2406. Reference to master.

In all actions brought under this article the court, or a judge thereof, shall

refer the same to a master or special referee to take the testimony as to the

plaintiff's claim or title and as to all the facts and circumstances unless the

same shall be taken in open court and carefully inquire as to the existence of

claim by and residence of all nonresidents. If it shall appear to the court or

judge that there probably exists a bona fide claim or lien on the part of any

such nonresident or minor, whose name and whereabouts can be ascertained,

no decree adjudicating the rights of such minor or affecting or quieting the

title as against him or her shall be rendered unless personal service upon him

or her outside of the State after order for publication shall first be made and

proved as hereinbefore provided.

1942 Code § 880; 1932 Code § 880: Civ. P. '22 § 828; 1916 (29) 929.

§ 10-2407. Effect of judgment; who bound.

Any judgment entered in an action to try adverse claims shall be binding

upon all of the defendants joined in the action. When unknown owners and

claimants are joined as defendants it shall be binding upon any and all persons

or parties having or claiming, or who might or could claim, an interest in or

lien upon the property adverse to the plaintiff who have been served or who
shall appear and defend, whether residents of this State or nonresidents.

1942 Code § 882; 1932 Code § 882; Civ. P. '22 § 830; 1916 (29) 930.

§ 10-2408. Costs.

If the defendant in his answer disclaim any interest in the property or suffer

judgment to be taken against him without answer the plaintiff cannot recover
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costs. But if the summons has been served upon the defendant personally

and it is made to appear that, after the accrual of the cause of action and before

commencement thereof, the plaintiff demanded in writing of the defendant

and the defendant neglected to execute within a reasonable time thereafter a

good and sufficient quit-claim deed of the property described in the complaint,

upon tender of such deed ready for execution, the plaintiff shall nevertheless

recover his costs.

1942 Code § S81; 1932 Code § S81; Civ. P. '22 § 829; 1916 (29) 930.

§ 10-2409. Time limitation upon reopening matter.

No judgment or decree quieting title to land or determining the title thereto,

or adverse claims therein, shall be adjudged invalid or set aside for any reason,

unless the action or proceeding to vacate or set aside such judgment or de-

cree shall be commenced or application for leave to defend be made within

three years from the time of filing for record a certified copy of such judg-

ment or decree in the office of the clerk of court of the county in which the

lands affected by such judgment or decree are situated or, in case of minors,

within three years after coming of age.

1942 Code §883; 1932 Code §883; Civ. P. '22 §831; 1916 (29) 930.

§ 10-2410. Immaterial procedural errors to be disregarded.

At every stage of an action the court shall disregard all errors or defects

in pleadings and proceedings which do not affect the substantial rights of the

adverse party, and no judgment shall be reversed or affected by reason thereof.

1942 Code § 884; 1932 Code § 884; Civ. P. '22 § 832; 1916 (29) 930.

§ 10-2411. Right to jury trial unchanged.

Nothing in this article shall be construed or held to change the existing law

in reference to trials by jury in all actions of trespass to try titles, trespass

quare clausum fregit or ejectment or other action to recover possession of

real estate.

1942 Code § 884; 1932 Code § 884; Civ. P. '22 § 832; 1916 (29) 930.

Article 2.

Possession and Adverse Possession.

§10-2421. When possession presumed; when occupation deemed under legal

title.

In every action for the recovery of real property or the possession thereof

the person establishing a legal title to the premises shall be presumed to have

been possessed thereof within the time required by law. The occupation of

such premises by any other person shall be deemed to have been under and

in subordination to the legal title unless it appear that such premises have

been held and possessed adversely to such legal title for ten years before the

commencement of such action.

1942 Code § 377; 1932 Code § 377; Civ. C. '22 § 320; Civ. P. '12 § 126; Civ. P. '02 § 101;

1870 (14) § 104; 1873 (15) 496.
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I. General Consideration.

II. Presumption of Possession.

III. Adverse Possession.

A. Elements.
1. Possession.

2. Continuous Period.

3. Hostile Holding.
B. Illustrations.

I. GENERAL CONSIDERATION.
Prior law provided for twenty year limi-

tation.—Prior to 1873 when this section was
adopted, a twenty year limitation applied

to the cases herein mentioned, instead of

the ten year limitation now provided for.

See Sudduth v. Sumeral, 61 S. C. 276, 39
S. E. 534.

An adverse possession commencing prior

to the insertion in this section of the ten

year limitation provision, must have con-
tinued for the full twenty year period be-
fore it could ripen into a right. Hodge v.

Hodge, 56 S. C. 263, 34 S. E. 517; Lyles
v. Roach, 30 S. C. 291, 9 S. E. 334; Rehkopf
v. Kuhland, 30 S. C. 234, 9 S. E. 99.

Adverse possession may give title capable
of being asserted actively.—A person who
has been in adverse possession of land for

the statutory period has a good and valid

title by virtue of such adverse possession,

which may be affirmatively asserted against

one not protected by some disability. The
statute of limitations has a double aspect;

besides offering a shield of defense, it may,
under certain circumstances, give title capa-

ble of being asserted actively. Lyles v.

Fellers, 138 S. C. 31, 136 S. E. 13, and
the authorities there cited.

For additional related cases as to adverse
possession, see Lloyd v. Rawl, 63 S. C. 219,

41 S. E. 312 (claiming title under common
ancestor) ; Langston v. Cothran, 78 S. C.

23, 58 S. E. 956 (disclaiming title).

II. PRESUMPTION OF POSSESSION.

Proof of legal title raises presumption
of possession for ten years.—This section

has been construed several times to mean
that, where a person proves legal title to

real property, the person so proving the

legal title is presumed to have been in

possession of the premises for ten years.

Love v. Turner, 71 S. C. 322, 51 S. E. 101;

Dickson v. Epps, 104 S. C. 381, 89 S. C.

354; Atlantic Coast Line R. Co. v. Baker,

143 S. C. 445, 141 S. E. 688; Moseley v.

Hankinson, 25 S. C. 519.

And allegation of the fee is equivalent

to allegation of possession.—The allegation

of ownership in fee simple carries with it

the allegation of possession, for the posses-

sion is presumed to follow the legal title.

Shute v. Shute, 79 S. C. 420, 60 S. E. 961;

Stokes v. Murray, 102 S. C. 395, 87 S. E.

71.

And burden is then on opposite party to

show adverse possession.— In an action to

recover land, where plaintiffs have proved
a good legal title in themselves from their

ancestor, thus raising the presumption men-
tioned in this section, the burden is on the

defendant to show that his possession was
adverse. Stokes v. Murray, 102 S. C. 395, 87

S. E. 71. See also, Dickson v. Epps, 104

S. C. 381, 89 S. E. 354.

But actual occupancy is unnecessary to

create presumption.— In Haithcock v.

Haithcock, 123 S. C. 61, 115 S. E. 727, the

Supreme Court approved a charge to the

jury which stated the law to be that the

presumption mentioned in this section was
effective if the party shows title, even
though he may never have seen the land in

question.

Which is only destroyed by adverse occu-
pancy for ten years.—The presumption
stated in this section holds good unless

and until someone else goes on the land

and occupies it adversely for ten years.

Haithcock v. Haithcock, 123 S. C. 61, 115

S. E. 727; Love v. Turner, 71 S. C. 322,

51 S. E. 101.

Adverse possession gives no right until

the expiration of ten years. Ellen v. Ellen,

16 S. C. 132.

III. ADVERSE POSSESSION.

A. Elements.

1. Possession.

Possession denotes a group of facts.

—

The word possession denotes a group of

facts. Hence when we say of a man that

he has possession, we affirm directly that

all the facts of a certain group are true of

him, and we convey indirectly or by impli-

cation that the law will give him the ad-

vantage of the situation. Dickson v. Epps,
104 S. C. 381, 89 S. E. 354.

And such facts alone may be testified

to.—A witness in a suit which is being de-

fended on the ground of adverse possession

may relate acts of possession or ownership,

but the witness cannot say who has been
in possession. Dickson v. Epps, 104 S. C.

381, 89 S. E. 354.

And to be "adverse" possession must evi-

dence ownership of land.
—"Adverse posses-

sion'' means such possession as evidences or

shows to the jury the right of the claim

to the ownership of the land. Haithcock
v. Haithcock, 123 S. C. 61, 115 S. E. 727.
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And a mere trespass is insufficient. Carr
v. Mouzon, 86 S. C. 461, 68 S. E. 661.

And cannot ripen into good title.—In view
of this section, and the four sections im-
mediately following, an occupancy which
is a mere trespass without claim of title

cannot ripen into a good title however long
continued. Carr v. Mouzon, 86 S. C. 461, 68

S. E. 661.

Nor can permissive possession avail

against paper title.—On an issue whether
the possession of M., under whom plaintiff

claimed, was adverse or permissive, it was
proper to charge that permissive possession

could not avail against a paper title. Carr
v. Mouzon, 86 S. C. 461, 68 S. E. 661.

But the giving of a deed or mortgage by
one in possession of land is ordinarily evi-

dence of assertion of title. Carr v. Mouzon,
86 S. C. 461, 68 S. E. 661.

But title will not ripen as against State.

—

Kolb v. Jones, 62 S. C. 193, 40 S. E. 168.

Unless the State has actually or presump-
tively parted with title.—Epperson v. Stan-
sill, 64 S. C. 485, 42 S. E. 426.

Use and exercise of authority rebutting

statutory presumption.—In an action by
tenants in common for twenty years
in the face of notorious and exclu-

sive possession, the use and exercise

of authority incident to exclusive and ad-

verse ownership is sufficient to rebut the

presumption that the possession was sub-

ordinate to the legal title, and is sufficient

to establish the presumption of a grant.

Powers v. Smith, 80 S. C. 110, 61 S. E. 222.

Possession under legal title once com-
menced is presumed to continue.—Where a

person's possession commenced under a

legal title, so that he and others were co-

tenants, the continuance of the possession
was, under this section, presumptively under
the legal title. Sibley v. Sibley, 88 S. C.

184, 70 S. E. 615.

But possession must have actually com-
menced.—Where a woman, married before

the Constitution of 1868, did not have the

right to the possession of her land acquired
before that time until the death of her hus-
band, the statute did not commence to run
against her until her husband's death. Gar-
rett v. Weinberg, 48 S. C. 28, 26 S. E. 3.

See also, Rawles v. Johns, 54 S. C. 394, 32

S. E. 451; Boykin v. Ancrum, 28 S. C.

486, 6 S. E. 305; Moseley v. Hankinson, 25

S. C. 519; Covar v. Cantelou, 25 S. C. 35;

Banister v. Bull, 16 S. C. 220; Bell v. Tal-

bird, Rich. (9 S. C. Eq.) 361; Joyce v.

Gunnels, 2 Rich. (19 S. C. Eq.) 259.

Actual notice of ownership is not neces-

sary.—Under an instruction in a suit for

partition, in which defendants set up exclu-

sive title to the premises, the fact that a
tenant is not bound to give actual notice

to his co-tenant of ouster, but he may do
so by conduct, and that holding exclusively,

adversely, and openly are the highest acts in

the power of a disseisor to indicate his in-

tention, and that the law presumes posses-
sion unexplained to be adverse, is sufficient.

Powers v. Smith, 80 S. C. 110, 61 S. E. 222.

And the character thereof is a question
for the jury.—The character of the posses-
sion is a question for the jury. Cantey v.

Piatt, 2 McC. (13 S. C. L.) 260; Hill v.

Saunders, 6 Rich. (40 S. C. L.) 62: Abel
v. Hutto, 8 Rich. (42 S. C. L.) 42.

Where one claims title to lands by ad-
verse possession, the question whether such
possession is, in fact, adverse is for the

determination of the jury. Harrington v.

Wilkins, 2 McC. (13 S. C. L.) 289, approved
in Lyles v. Fellers, 138 S. C. 31, 136 S. E.
13; Stokes v. Murray, 95 S. C. 120, 78 S. E.
741.

Which question must be clearly shown.
—Where the question is whether a party
has acquired title to real estate by adverse
possession for a period of ten years, within

the meaning of this section, such possession
must be clearly proved and shown. Stokes
v. Murray, 95 S. C. 120, 78 S. E. 741. See
also Ellen v. Ellen, 16 S. C. 132.

For which the giving of a mortgage is

good evidence.—A party defending under
claim of adverse possession may show that

he gave a mortgage and an option for the

timber on the land, as evidence of the

character of his possession. Dickson v.

Epps, 104 S. C. 381, 89 S. E. 354.

As are tax receipts.—Tax receipts evi-

dencing payment of taxes are admissible

to show claim of ownership of land, but
they do not sustain such claim where the

taxes are paid under contract with the

real owner. Ellen v. Ellen, 16 S. C. 132.

And if relevant testimony on such issue

exists a nonsuit is not permitted.—Where
there is any competent relevant testimony

to go to the jury, on the question of the

statute of limitation or adverse possession,

a nonsuit cannot be granted. Stokes v.

Murray, 95 S. C. 120, 78 S. E. 741.

But nonsuit is proper where essential

requirements are not proved.—Where the

plaintiff in an action to recover real estate

does not claim title from the same source

as defendant, and fails to show title in him-
self or in those from whom he claims, either

by grant or length of possession sufficient

to authorize the presumption of a grant, or

adverse possession, he should be nonsuited.

Hodge v. Hodge, 56 S. C. 263, 34 S. E.

517, giving a detailed discussion of what
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the plaintiff must show in order to recover
in such an action.

2. Continuous Period.

The period of limitation mentioned in this

section must be continuous, and the taking
of several separate possessions is not per-
mitted to make up the required ten year
period. See Hodge v. Hodge. 56 S. C. 263,

34 S. E. 517; Haithcock v. Haithcock, 123

S. C. 61, 115 S. E. 727.

The possession must be continuous—not
a possession now and a possession some
other time—not a sporadic possession, but
the continuous possession for ten years in

order to ripen such a possession into a title.

Haithcock v. Haithcock, 123 S. C. 61, 115

S. E. 727.

But the possession of a landlord through
successive tenants is deemed continuous.
Mahoney v. Southern Ry., 82 S. C. 215,

64 S. E. 228.

Also possession of the heir may be tacked
to that of ancestor.—Bardin v. Commercial
Ins. & Trust Co., 82 S. C. 358, 64 S. E.

165; Powers v. Smith, 80 S. C. 110, 61

S. E. 222; Brucke v. Hubbard, 74 S. C.

144, 54 S. E. 249; Epperson "y, Stansill, 64

S. C. 485, 42 S. E. 426.

Although the grantee of a disseisor can-

not unite his possession with that of the

disseisor.—Epperson v. Standsill, 64 S. C.

485, 42 S. E. 426, citing Pegues v. Warley,
14 S. C. 180; Ellen v. Ellen, 16 S. C. 132;

Burnett v. Crawford, 50 S. C. 161, 27 S. E.

645.

The distinction between the two situa-

tions just referred to is that when posses-

sion is cast by operation of law from an-

cestor to heir in possession, there is no
break in the continuity of possession, where-
as, in the case of disseisor and grantee,

there is a new entry and a break in the

continuity of possession. Epperson v.

Stansill, 64 S. C. 485, 42 S. E. 426.

Nor may the possession of successive

purchasers be united.—Pegues v. Warley,
14 S. C. 180.

3. Hostile Holding.

The possession must be hostile.—In order

to constitute an adverse possession there

must be a hostile holding, a holding claim-

ing the land as the holder's own, a claiming

that he has a right to hold it against the

world. Haithcock v. Haithcock, 123 S. C.

61, 115 S. E. 727.

Which presupposes a trespass.—Adverse
possession necessarily presupposes a tres-

pass upon the rights of the lawful owner.
Moseley v. Hankinson, 25 S. C. 519.

Hence, purchasers of the interest of a
life tenant cannot be regarded as trespassers
upon the rights of remaindermen until the
life estate terminates. Moseley v. Hankin-
son, 25 S. C. 519. See also, Sutton v.

Clark, 59 S. C. 440, 38 S. E. 150; Massey
v. Duren, 3 S. C. 34.

But the occasional intrusion of a tres-

passer will not interrupt the continuity of
adverse possession. Love v. Turner, 78
S. C. 513, 59 S. E. 529. See also, Carr v.

Mouzon, 86 S. C. 461, 68 S. E. 661.

B. Illustrations.

Adverse possession and presumption of
title will run against the legal title in a
trustee and the right thereunder of bene-
ficiaries. Young v. McNeill, 78 S. C. 143,

59 S. E. 986. See also, Pope v. Patter-
son, 78 S. C. 334, 58 S. E. 945; Few v.

Keller, 63 S. C. 154, 41 S. E. 85; Benbow
v. Levi, 50 S. C. 120, 27 S. E. 655; Trus-
tees v. Jennings, 40 S. C. 168. 18 S. E.
257, 891.

And parole partition between tenants in

common and exclusive possession is evi-

dence of ouster.—A parol partition between
tenants in common, and exclusive posses-
sion of one of the cotenants thereunder,
is evidence of ouster from which adverse
possession of the tenant who holds under
such partition may begin against the others
and ripen into title. Carr v. Mouzon, 86
S. C. 461, 68 S. E. 661. See also, Mole v.

Folk, 45 S. C. 265, 22 S. E. 882; Stone v.

Fitts, 38 S. C. 393, 17 S. E. 136, holding
that proof of ouster is necessary to claim
of adverse possession between cotenants.

And proof of exclusive possession for the
statutory period raises a presumption of
ouster by a cotenant. Powers v. Smith,
80 S. C. 110, 61 S. E. 222.

And grantee of cotenant may hold ad-
versely to other cotenants.—Where, under
a deed from tenant in common purporting
to convey the entire fee, the grantee goes
into possession after recording the deed,

and holds the lands adversely as his own,
it amounts to an ouster of the other tenants
in common, and gives such holder, after

ten years, title by adverse possession
against the tenants in common. Sudduth
v. Sumeral, 61 S. C. 276, 39 S. E. 534.

But minority of one cotenant will prevent
operation of statute.—The minority of one
tenant in common will protect the entire

proprety held in common from the operation

of the statute of limitations in favor of an
adverse claimant in possession. Garrett v.

Weinberg, 48 S. C. 28, 26 S. E. 3.

There can be no adverse claims against

any cotenants unless the claim is adverse
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to all the cotenants. Scaife v. Thomson,
15 S. C. 337. See also. Green v. Cannady,
71 S. C. 317, 51 S. E. 92.

Mere possession by grantee of mortgagor
not bar to foreclosure.—Mere possession
for ten years by purchaser from a mort-
gagor of part of mortgaged lands, after the

condition is broken, is no bar to a fore-

closure against the mortgagor and the pur-

chaser. Norton v. Lewis, 3 S. C. 25, re-

affirming Wright v. Eaves, 5 Rich. (26 S. C.

Eq.) 81. See also, Lynch v. Hancock, 14

S. C. 66; Clark v. Smith, 13 S. C. 585. But

as to purchaser against a judgment, see
Goldsmith v. Jacobs, 14 S. C. 624.

Nor is a remainderman affected by the
adverse possession against a life tenant.

—

Mitchell v. Cleveland, 76 S. C. 432, 57 S.

E. 33.

A guardian cannot assert adverse posses-

sion against his ward. Scaife v. Thomson,
15 S. C. 337.

Adverse possession cannot give title to

a town. Crocker v. Collins, 37 S. C. 327,

15 S. E. 951.

§ 10-2422. Occupation under written instrument, etc.

Whenever it shall appear (1) that the occupant or those under whom he

claims entered into the possession of premises under claim of title, exclusive

of any other right, founding such claim upon a written instrument as being

a conveyance of the premises in question or upon the decree or judgment of

a competent court and (2) that there has been a continued occupation and

possession of the premises, or of some part of such premises, included in such

instrument, decree or judgment under such claim for ten years, the premises

so included shall be deemed to have been held adversely, except that when
the premises so included consist of a tract divided into lots the possession

of one lot shall not be deemed a possession of any other lot of the same tract.

1942 Code § 378; 1932 Code § 378; Civ. P. '22 § 321; Civ. P. '12 § 127; Civ. P. '02 § 102;

1870 (14) §105; 1873 (15) 496.

I. General Consideration.

II. Color of Title.

A. In General.

B. Written Instrument.

III. Operation of Section.

Cross References.

As to what constitutes adverse possession under a written instrument, judgment or
decree, see § 10-2423. As to occupation and possession not under written instrument, see

§§ 10-2424 and 10-2425.

I. GENERAL CONSIDERATION.
This section and §§ 10-2423 to 10-2425

do not deal with the characteristics of ad-
verse possession; they merely delimit the

area to which title by adverse possession
extends and to some extent the manner in

which the claimed right of possession must
be asserted and exercised. Klapman v.

Hook, 206 S. C. 51, 32 S. E. (2d) 882, dis-

senting opinion of Baker, C. J.

Adverse possession founded on color of

title.—Adverse possession may be founded
on what we sometimes call a color of title,

as a deed of conveyance or a decree of the

court; or a party may enter upon land

without any paper title at all. Sudduth
v. Sumeral, 61 S. C. 276, 39 S. E. 534.

For additional related case as to adverse
possession by son entering under permis-

sion of father, see McCutchen v. Mc-
Cutchen, 77 S. C. 129, 57 S. E. 678.

Cited in Macedonia Baptist Church v.

Columbia, 195 S. C. 59, 10 S. E. (2d) 350.

II. COLOR OF TITLE.

A. In General.

Purpose of color of title.—The object

of color of title is not to pass title, but to

define the extent of the claim, and extend
the possession beyond the actual occu-
pancy to the whole property described in

the instrument. Fore v. Berry, 94 S. C
71, 78 S. E. 706.

Named sources of color of title are ex-

clusive.—Under this section it is clear that

color of title may consist only of a written

instrument, or a decree or judgment of a
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court. Lyles v. Fellers, 138 S. C. 31, 136
S. E. 13.

And mere trespass not sufficient.—The
provisions of this section constitute a basis
for the holding that an occupancy that is

a mere trespass without claim of title, can-
not ripen into a good title however long
continued. Carr v. Mouzon, 86 S. C. 461.
68 S. E. 661.

There can be no constructive possession
without color of title. Lyles v. Fellers,
138 S. C. 31, 136 S. E. 13.

B. Written Instrument.

Written instrument must identify land
claimed.—The primary function of the writ-
ten instrument required by this section as
a condition to extending the benefit of con-
structive possession to a claimant under
such instrument, is to indicate and define

the extent of the claim, and identify the
land so claimed. Frady v. Ivester, 129 S. C.

536, 125 S. E. 134.

It is perfectly well settled that the in-

strument under which a party holds ad-

versely by color of title must define the

extent of the claim. Garvin v. Garvin, 40
S. C. 435, 19 S. E. 79.

So that land may be identified.—The
writing must designate the particular piece

of property upon which the writing is in-

tended to operate so that it can be found.
Fore v. Berry, 94 S. C. 71, 78 S. E. 706.

Where possession is taken under written
instrument which an occupant repudiates
as a mortgage, and claims to be a con-
veyance, and where adverse possession is

proved by evidence other than the instru-

ment, the writing may be looked to, to

define extent of claimant's possession, under
this section. Frady v. Ivester, 129 S. C.

536, 125 S. E. 134.

But no specific description is necessary.

—

No minute description of the land is neces-

sary, and all that appears to be necessary
is that there be such a designation that

the land may be identified bj' the description.

Fore v. Berry, 94 S. C. 71, 78 S. E. 706,

citing Kirkland v. Way, 3 Rich. (37 S. C.

L.) 4.

And the fact that there is a variance of a

few acres between the deed conveying a

large tract of land and the lines marked on
the ground is immaterial, and does not pre-

vent such deed from being color of title.

Witcover v. Grant, 93 S. C. 190, 76 S. E.

274.

And a description as a 300 acre tract of

land in dispute between Willis Fore and
E. B. Berry on January 4, 1886, was held

sufficient. Fore v. Berry, 94 S. C. 71, 78

S. E. 706.

But a description which only designates
the number of acres in the land as "a
300 acre tract," is not a sufficient descrip-
tion. Humbert v. Brisbane, 25 S. C. 506,

cited in Fore v. Berry, 94 S. C. 71, 78 S. E.
706.

And if description is sufficient, parol evi-

dence is admissible.—After a description is

ascertained and determined to be sufficient,

parol evidence may be resorted to, to iden-
tify the land. Fore v. Berry, 94 S. C. 71,

78 S. E. 706, and the authorities therein

cited.

Railroad charter not sufficient.—Where a
railroad charter does not give the railroad

company a presumptive grant of lands occu-
pied, and specifically provides that where
an agreement cannot be reached with the
land owner the lands must be acquired by
condemnation, then such charter provisions
cannot be considered color of title upon
which to base adverse possession of a right

of way. Willard v. Southern Ry. Co., 158
S. C. 522, 155 S. E. 833. See also, Atlantic
Coast Line R. Co. v. Baker, 143 S. C. 445,

141 S. E. 688.

But arbitration agreement is sufficient

written instrument.—A written agreement
to submit a dispute as to the title to land
to arbitration, which did not designate the
arbitrators, and on which persons not
shown to have been the arbitrators, in-

dorsed a decision in favor of one of the
parties, was a sufficient written instrument
to constitute color of title under this sec-

tion. Fore v. Berry, 94 S. C. 71, 78 S. E.

706.

III. OPERATION OF SECTION.

Occupancy of part of land under color of

title extends to whole.—If one is in posses-
sion of a part of a tract of land, under what
is in law called a color of title, that is,

under a deed, or under a will, or under a

decree of the court, or even holding it under
a plat and survey, or having marked it out
and fenced it, or something of that kind,

if he is in possession of a small part of that

land, that is, if he claims he holds under a

color of title, his title may not be good,
his deed may be defective, he may not have
perfect legal title, still, if he holds under
color of title and occupies a small part, a

mere little corner of that land, that occupa-
tion would extend to the limits of his claim

under his deed or plat, or deed or will

under which he may hold. So a possession

under color of title extends the possession

to the limits of the claim under which one
holds, if he holds under a color of title.

Haithcock v. Haithcock, 123 S. C. 61, 115
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S. E. 727; Witcover v. Grant, 93 S. C. 190,

76 S. E. 274.

And when used for purposes of § 10-2423

possession of part constitutes possession of

whole.—This section, when taken alone,

leaves some doubt whether the continuous
occupation "of some part of the premises"
means a certain definite part of the land

or any of several parts that the holder may
happen to occupy at different times. This
section is clarified when read with § 10-2423,

and when so read, this section means that

when the land is used for any of the pur-

poses mentioned in § 10-2423, though the use

be not continuously of any particular part,

the use will be regarded as adverse posses-

sion of the whole. Mahoney v. Southern
Ry., 82 S. C. 215, 64 S. E. 228.

Even though the deed is defective.—Un-
der this section an instruction that posses-

sion of a part of a tract of land under a

claim made under an invalid deed would
give possession of the whole, is correct.

Kennedy v. Kennedy, 86 S. C. 483, 68 S. E.

664.

As is shown by use of the words "as be-

ing a conveyance of the premises."—The
words "as being a conveyance of the prem-
ises," used in this section show that the

extent of the occupant's claim, founded on
an instrument of writing, is not dependent
upon the validity of such instrument; other-

wise there would have been no necessity for

this section of the Code. Kennedy v. Ken-
nedy, 86 S. C. 483, 68 S. E. 664. To the

same effect is Frady v. Ivester, 129 S. C.

536, 125 S. E. 134.

But occupancy not under color of title is

confined to portion actually occupied.—But
where a man holds land not under a written

instrument, not under a color of title, then

his holding is confined to what he actually

has in possession, what he has actually un-

der use or cultivation, and a man may ac-

quire title without any paper or decree of

court or will or deed or plat of any kind,

but he only acquires in that case such as

he has actually brought under his control,

possession, and actual occupation. So
where one holds land not under color of

title, his possession is confined to such land

as he has cleared up, or cultivated, in the

usual manner, or improved, or which has

been protected by a substantial enclosure,

as required bv § 10-2423. Haithcock v.

Haithcock, 123 S. C. 61, 115 S. E. 727; Lyles

v. Fellers, 138 S. C. 31, 136 S. E. 13, and
the authorities cited.

Occupancy for ten years of one of two
adjoining parcels of land included within

the lines of a plat held as color of title does

not confer title by adverse possession

against the owner of the other parcel. Mas-
sey v. Duren, 3 S. C. 34.

Where the plaintiff and defendant each
claim property under color of title, but do
not claim from a common source, it is im-
material which of the paper titles bears the
earlier date. Dickson v. Epps, 104 S. C.

381, 89 S. E. 354, holding that a paper title

beginning in 1836 is of equal force and
effect as the one under which the opposite
party claimed, and beginning a century be-
fore.

Evidential facts of ownership of land.

—

The exercise of ownership of land upon
which a party enters, and claims title there-

to by virtue of this section, may be evi-

denced by such acts as (1) payment of

taxes, (2) collection of rents, (3) making
repairs and improvements, (4) advertising

the land for sale under the description con-
tained in the instrument under which entry
was made, with the statement that the title

was first class, and that such party would
make a warranty deed to the purchaser.
Godfrey v. Burton Lumber Co., 88 S. C.

132, 70 S. E. 396. See also, Carr v. Mouzon,
86 S. C. 461, 68 S. E. 661.

Evidence that at the time a railroad com-
pany constructed a road, some of the trees

were cut down and a right of way was
cleared fifty feet from center of the track

on each side, is not sufficient evidence to

show an exclusive and notorious adverse
possession, where there is also testimony
showing that at that time a great part of

land was already cleared and that for many
years prior to institution of action of tres-

pass to try title to real estate, the railroad

and predecessors in interest exercised no
acts of ownership over any part of the right

of way except that occupied by the railroad

track, side ditches, cuts, and fills. Willard

v. Southern Ry. Co., 158 S. C. 522, 155 S. E.

833.

Method of overcoming presumption.

—

Where there has been an entry under color

of title and an occupancy of the land for

the statutory period, then the presumption

created by this section can only be over-

come by showing adverse occupancy and

possession for ten years before the action

to recover the property was commenced.
Dickson v. Epps, 104 S. C. 381. 89 S. E.

354.

The burden of proof of adverse posses-

sion is on him relying thereon.—Lyles v.

Fellers, 138 S. C. 31, 136 S. E. 13.

Adverse possession cannot avail against

one under legal disability.—Of course, such
adverse possession cannot avail him against

one laboring under any legal disability

—

such, for example, as infancy—until his pos-
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session continues for the prescribed time
after the removal of such disability. Sud-
duth v. Sumeral, 61 S. C. 276, 39 S. E. 534.

This view is sustained by the case of Gar-
rett v. Weinberg, 48 S. C. 28, 26 S. E. 3.

Death does not toll section.—Death of a

person, against whom this section had been
running almost eight years, did not toll

the section even though title passed to per-

son under disability. Frady v. Ivester, 129

S. C. 536, 125 S. E. 134.

Adverse possession cannot ordinarily be
claimed against one under whom defend-
ant entered into possession, but this does
not apply where there has been an adverse
holding for a sufficient length of time to

presume a grant. Mitchell v. Allen, SI S.

C. 340, 61 S. E. 1087, 62 S. E. 399; Mc-
Cutchen v. McCutchen, 77 S. C. 129, 57

S. E. 678.

Statute starts for devisees in possession
when action accrues in favor of creditor.

—

Devisee's possession of devised lands un-
der will in order to be adverse can only
have starting point where right of action

accrues in favor of creditor. Brock v.

Kirkpatrick, 69 S. C. 231, 48 S. E. 72.

Grantee of cotenant may hold adverse to

other cotenants.— If a person goes into pos-
session of a tract of land as a tenant in

common with another, no length of such
possession can give him a title by the stat-

ute of limitations against his cotenant, for

the very obvious reason that his possession
cannot be adverse to his cotenant until an
ouster is established. But where a per-

son goes into possession of land under a
deed from a third person which purports on
its face to convey to him an absolute and
exclusive title to the entire interest in the
land, and such deed is spread upon the

public records, this is notice to the world
that he is claiming the entire and exclu-

sive interest in the land, and his posses-

sion may be adverse to all the world from
the time of its commencement. Sudduth
v. Sumeral, 61 S. C. 276, 39 S. E. 534. See
also, Dickson v. Epps, 104 S. C. 381, 89
S. E. 354.

§ 10-2423. What constitutes adverse possession under written instrument, etc.

For the purpose of constituting an adverse possession by any person claim-

ing a title founded upon a written instrument or a judgment or decree, land

shall be deemed to have been possessed and occupied in the following cases

:

(1) When it has been usually cultivated or improved;

(2) When it has been protected by a substantial enclosure;

(3) When, although not enclosed, it has been used for the supply of fuel

or of fencing timber, for the purposes of husbandry or for the ordinary use

of the occupant ; and

(4) When a known farm or a single lot has been partly improved the por-

tion of such farm or lot that may have been left not cleared or not enclosed,

according to the usual course and custom of the adjoining country, shall be

deemed to have been occupied for the same length of time as the part improved

and cultivated.

1942 Code § 379; 1932 Code § 379; Civ. P. *22 § 322; Civ. P. '12 § 128; Civ. P. '02 § 103;

1870 (14) § 106.

Witcover v. Grant, 93 S. C. 190, 76 S. E.
274.

Use in designated manner gives rise to

constructive occupancy.— If a party claims

land under color of title and also shows
that such land has been used for the pur-
poses mentioned in subd. (3) of this section

(or where the case falls within either of

the subdivisions), then such party is not
limited to the land actually occupied, and
an instruction to the contrary is erroneous.

Battle v. De Vane, 140 S. C. 305, 138 S. E.

821.

Where only part of lot improved, rest

Cross references.—As to occupation un-

der written instrument, judgment or decree,

see § 10-2422. As to occupation and pos-

session not under written instrument, see

§§ 10-2424 and 10-2425.

Section applies only where claim is under

color of title.—This section applies only

where claim to land is made under color

of title. And where there is no color of

title, the claimant is confined to that por-

tion of the land actually occupied, and pro-

tected by a substantial inclosure or usually

cultivated and improved. Walker v. Os-
wald, 156 S. C. 424, 153 S. E. 286, citing
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may be held adversely.—In Haithcock v.

Haithcock, 123 S. C. 61, 115 S. E. 727, the
Supreme Court approved an instruction that

where a known farm or a single lot, claim
to which is made under color of title, has
been partly improved, the portion left not
cleared or not inclosed, according to the
usual course and custom of the adjoining
county is deemed to have been occupied
for the same length of time as the part

improved and cultivated.

Occupancy need not be continuous in

one particular place.—In view of this and
the next foregoing section, it is not neces-
sary that possession, and occupancy of a
lot be continuous in one particular place

for the statutory period. Mahoney v.

Southern Ry. Co., 82 S. C. 215, 64 S. E. 228.

And possession may ':e adverse where
land used for fuel and timber.—Under this

section, possession is adverse and continu-
ous where land, though not cultivated or
inclosed, is continuously used for the sup-
ply of fuel and timber, the ordinary use for

which the land is fitted. Bardin v. Com-
mercial Ins. & Trust Co., 82 S. C. 358.

64 S. E. 165.

For additional related case, see Carr v.

Mouzon, 86 S. C. 461, 68 S. E. 661.

Applied in Fore v. Berry, 94 S. C. 71, 78
S. E. 706.

Cited in Sudduth v. Sumeral, 61 S. C.

276, 39 S. E. 534.

§ 10-2424. Premises held adversely but not under written instrument.

When it shall appear that there has been an actual continued occupation of

premises under a claim of title, exclusive of any other right but not founded

upon a written instrument or a judgment or decree, the premises so actually

occupied, and no other, shall be deemed to have been held adversely.

1942 Code § 380; 1932 Code § 380; Civ. P. '22 § 323; Civ. P. '12 § 129; Civ. P. '02 § 104;

1870 (14) § 107.

Cross reference.—As to occupation under
written instrument, see §§ 10-2422 and 10-

2423.

Amount of land held adversely.—The
following is a portion of an approved in-

struction, pertaining to this section: "If

he claims without claiming under color

of title, then he can only hold such part

of the land as has been protected by a sub-
stantial enclosure, or such part of the land

as has been usually cultivated or improved,

in the usual way that such lands of that

particular character are used in the com-
munity in which the land may lie." Haith-
cock v. Haithcock, 123 S. C. 61, 115 S. E.

727.

For additional related case, see Carr v.

Mouzon, 86 S. C. 461, 68 S. E. 661.

Cited in Sudduth v. Sumeral, 61 S. C.

276, 39 S. E. 534; Witcover v. Grant, 93

S. C. 190, 76 S. E. 274.

§ 10-2425. Adverse possession under claim of title not written.

For the purpose of constituting an adverse possession by a person claiming

title not founded upon a written instrument or a judgment or decree, land

shall be deemed to have been possessed in the following cases only:

(1) When it has been protected by a substantial enclosure; and

(2) When it has been usually cultivated or improved.

1942 Code § 381; 1932 Code § 381; Civ. P. '22 § 324; Civ. P. '12 § 130; Civ. P.
-

02 § 105;

1870 (14) §108.

Cross reference.—As to occupation and
adverse possession under written instru-

ment, see §§ 10-2422 and 10-2423.

This section does not apply where title

is founded on a written instrument, and
therefore, the party so claiming title need
not show inclosure and cultivation. Farm-
ers' & Merchants' Bank v. Rivers, 107 S.

C. 204, 92 S. E. 753.

For additional related case, see Carr v.

Mouzon, 86 S. C. 461, 68 S. E. 661.

Cited in Sudduth v. Sumeral. 61 S. C.

276, 39 S. E. 534; Haithcock v. Haithcock.
123 S. C. 61, 115 S. E. 727; Witcover v.

Grant, 93 S. C. 190, 76 S. E. 274: Atlantic

Coast Line R. Co. v. Baker, 143 S. C. 445,

141 S. E. 688.
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§ 10-2426. Relation of landlord and tenant, as affecting adverse possession.

Whenever the relation of landlord and tenant shall have existed between
any persons the possession of the tenant shall be deemed the possession of

the landlord until the expiration of ten years from the termination of the

tenancy or, when there has been no written lease, until the expiration of ten

years from the time of refusal to pay rent, notwithstanding that such tenant

may have acquired another title or may have claimed to hold adversely to his

landlord. But such presumptions shall not be made after the periods herein

limited.

1942 Code § 382; 1932 Code § 382; Civ. P. '22 § 32S; Civ. P. '12 § 131; Civ. P. '02 § 106;

1870 (14) §109; 1873 (15) 496.

Applied in DeLaine v. DeLaine, 211 S.

C. 223, 44 S. E. (2d) 442.

Article 3.

Forcible Entry and Detainer.

§ 10-2431. Action may be had against person wrongfully disseizing.

If any person be put out or disseized of any lands or tenements in forcible

manner or put out peaceably and be afterwards holden out with strong hand,

or, after such entry, any feoffment or discontinuance in any wise thereof be

made to defraud and take away the right of the possessor, the party grieved in

this behalf shall have an action against such disseizor.

P. '22 § 837; Civ. C. '12 § 4068; Civ. C. '02

land for the purpose of cutting and remov-
ing timber merely, would be trespass, and
not sufficient to sustain an action of forcible

entry and detainer under this section. Du
Pre v. Tilghman Lumber Co., 114 S. C.

269, 103 S. E. 526; Sease v. Barnwell Lum-
ber Co., 113 S. C. 105, 101 S. E. 567.

And negligent acts do not constitute

"forcible" ones.—There has been no forci-

ble entry and detainer under this section,

where a railroad company breaks down
a fence of the plaintiff in digging a well

on its right of way. Brown v. Southern
R. Co.. 136 S. C. 214, 131 S. E. 681.

Trespass may be brought ~i addition to
forcible entry and detainer.—An action

of trespass may be maintained, under this

section, in addition to an act of forcible

entry and detainer. Vance v. Ferguson,
101 S. C. 125, 85 S. E. 241.

1942 Code § 8S9; 1932 Code § 889; Civ.

§ 2967; G. S. 2294; R. S. 2427: 1712 (2) 445.

"Lands or tenements" do not include

iron rails temporarily laid.—An action of

forcible entry and detainer cannot be main-
tained under this section, where an entry
is made to remove iron rails temporarily
laid on the land of the plaintiff. This is

so, for the plaintiff is in quiet possession

of all his real estate, as the rails never be-
came fixtures. DeLaine v. Alderman, 31

S. C. 267, 9 S. E. 950.

Party must be in possession at time of

entry where later detention is not forcible.

—Under this section, an action cannot be

sustained without proof of possession by
the plaintiff at the time of the forcible

ejection, or after peaceable possession by
the defendant, without forcible detention.

Fleming v. Chappell, 118 S. C. 290, 110 S.

E. 148.

Plaintiff not "disseized" by entry for

purpose of cutting timber.—An entry upon

§ 10-2432. In case of recovery, plaintiff to have treble damages.

If the party grieved recover in such action and it be found by verdict or

in other manner by due form of law that the party defendant entered with

force into the lands and tenements or, after his entry, did hold them with

force, the plaintiff shall recover treble damages against the defendant.

1942 Code § 890; 1932 Code § 890; Civ. P. '22 § 838; Civ. C. '12 § 4069; Civ. C. '02

§ 2968; G. S. 2295; R. S. 2428; 1712 (2) 445.
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Provisions do not apply to detention of Not for injuries suffered in malicious
personal property.—Damages cannot, under trespass.—This section does not apply in

this section, be recovered for the detention ascertaining damages in an action for

of personal propertv. De Laine v. Alder- malicious trespass. Baxley v. Barnwell
man, 31 S. C. 267, 9 S. E. 950. Lumber Co., 113 S. C. 109, 101 S. E. 646.

Treble damages not allowed for injuries Or for results of negligent acts.—Dam-
suffered under entry not forcible.—Treble ages suffered as a result of allowing land-

damages cannot, under this section, be re- owner's cattle to escape through fence

covered for timber cut on property of plain- broken by a railroad in repairing its right

tiff, where entry was not made with force of way, cannot be recovered as treble dam-
and plaintiff was in possession of real es- ages, as this section does not cover negli-

tate. Sease v. Barnwell Lumber Co., 113 gent acts. Brown v. Southern Ry. Co.,

S. C. 105, 101 S. E. 567; Du Pre v. Tilgh- 136 S. C. 214, 131 S. E. 681.

man Lumber Co., 114 S. C. 269, 103 S. E. Exemplary and treble damages both can-

526. not be recovered. Vance v. Ferguson, 101

S. C. 125, 85 S. E. 241.

§ 10-2433. Magistrates to have jurisdiction of forcible entries and detainers.

Any two magistrates of the county wherein such lands and tenements may
be situated may inquire by the people of the same county, as well of them
that make forcible entries in lands and tenements as of them which hold the

same with force.

1942 Code § 886; 1932 Code § 886; Civ. P. '22 § 834; Civ. C. '12 § 4065; Civ. C. '02

§ 2964; G. S. 2291; R. S. 2424; 8 H 6 c. 9; 1712 (2) 444.

Cited in State v. Huntington, 3 Brev.

(5 S. C. L.) 111.

§ 10-2434. Restitution of possession given to avoid entries with force, in es-

tates for years, etc.

Any two magistrates authorized and enabled upon inquiry to give restitution

of possession unto tenants of any estate of freehold of their lands or tene-

ments which shall be entered upon with force or from them withholden by

force shall have the like and the same authority and ability, upon indictment

of such forcible entries or forcible withholdings before them duly found, to

give like restitution of possession unto tenants for terms of years of lands

or tenements by them so holden which shall be entered upon by force or

holden from them by force.

1942 Code § 892; 1932 Code § 892; Civ. P. '22 § 840; Civ. C. '12 § 4071; Civ. C. '02

§ 2970; G. S. 2297; R. S. 2430; 21 J. 1 c. 15; 1712 (2) 445.

§ 10-2435. Provisions not to affect tenants who have held by force three years.

They which keep their possessions with force in any lands and tenements

whereof they or their ancestors or they whose estate they have in such lands

and tenements have continued their possessions in the same by three years or

more shall not be endangered by force of this article.

1942 Code § 893; 1932 Code § 893; Civ. P. '22 § 841; Civ. C. '12 § 4072; Civ. C. '02

§ 2971; G. S. 2298; R. S. 2431; 8 H 6 c. 9; 1712 (2) 445.

§ 10-2436. To put party ousted in possession.

If it be found before any of them that any do contrary to this article, then

the magistrates shall cause to be reseized the lands and tenements so entered

1002



§ 10-2437 Civil Remedies and Procedure § 10-2441

or holden as aforesaid and shall put the party so put out in full possession of

the same lands and tenements so entered or holden as before.

1942 Code § 887; 1932 Code § 887; Civ. P. '22 § 835; Civ. C. '12 § 4066; Civ. C. '02

§ 2965; G. S. 2292; R. S. 2425; 1712 (2) 444.

Restitution should not be made, under if made, is tried. State v. Dayley, 2 N.
this section, until the issue as to the force, & McC. (11 S. C. L.) 121.

§ 10-2437. Proceedings in cases of forcible entry, etc., same as tenants holding

over.

The forms and proceedings before magistrates in cases of forcible entry

and detainer shall be the same as are prescribed by law in cases when tenants

hold over after the expiration of their leases.

1942 Code § 891; 1932 Code § 891; Civ. P. '22 § 839; Civ. C. '12 § 4070; Civ. C. '02

§ 2969; G. S. 2296; R. S. 2429; 1829 (61 338.

Article 4.

Summary Ejectment of Trespassers.

§ 10-2441. Duty of magistrate in case of trespass.

If any person shall have gone into or shall hereafter go into possession of

any lands or tenements of another without his consent or without warrant

of law, the owner of the land so trespassed upon may apply to any magistrate

to serve a notice on such trespasser to quit the premises and if, after the expir-

ation of five days from the personal service of such notice, such trespasser

refuses or neglects to quit then such magistrate shall issue his warrant to any
sheriff or constable requiring him forthwith to eject such . trespasser, using

such force as may be necessary.

1942 Code § 894; 1932 Code § 894; Civ. P. '22 § 842; Civ. C. '12 § 4073; Civ. C. '02

§ 2972; R. S. 2432; 1883 (18) 556; 1912 (23) 577.

Agent of owner may bring action.—An under this section. Sires v. Moseley, 60
agent shown to have acted as such for S. C. 504, 39 S. E. 7.

many years in renting and managing the And magistrate acquires jurisdiction by
land for the owner, can recover, under this such an order.— Filing of an affidavit by
section, its possession from trespassers. the plaintiff with a magistrate showing that

Bradley v. Bell, 4 S. C. 107, 12 S. E. 1071. the land was plaintiff's, and was situated in

Notice to quit premises given by order the county of which the magistrate was
to show cause is sufficient.—An order is- a judicial officer, and was in possession of

sued by a magistrate reciting an affidavit the defendant, was a sufficient description

by plaintiff that defendant had gone into to give jurisdiction, under this section,

possession of certain lands o' plaintiff with- Sires v. Moseley, 60 S. C. 501, 39 S. E. 7;

out his consent or warrant of law, and had Lee v. Chaplin, 70 S. C. 561, 50 S. E. 501;

refused to yield possession, and requiring Cotton v. Johnson. 71 S. C. 413. 51 S. E.

defendant to show cause at the magistrate's 245.

office, at a time stated, why defendant Plea to merits waives question as to

should not be ejected from the premises, proper notice.—An appearance by defend-

was a sufficient notice to quit, and the part ant to raise question of title as a defense,

as to showing cause was surplusage. Sires waives question as to service of notice to

v. Moseley, 60 S. C. 504, 39 S. E. 7; Lee quit, and gives the magistrate jurisdiction,

v. Chaplin, 70 S. C. 561, 50 S. E. 501

;

under this section. Lynch v. Ball, 79 S.

Cotton v. Johnson, 71 S. C. 413, 51 S. E. C. 243, 60 S. E. 691. See also. Lee v. Chap-
245. Hn, 70 S. C. 561, 50 S. E. 501.

And notice to quit within a certain period And mandamus will not be issued to

does not have to be given.—A notice to compel magistrate to issue writ.—Man-
quit "within five days" is not required damus will not be issued against a magis-
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trate to compel him to issue a warrant of It is patent that the county court of

ejectment, under this section, where he has Richland county was not given concurrent

not made a decision on the question as to jurisdiction with magistrates under this

the ownership of the premises in dispute. section. Moore v. Moore, 187 S. C. 144,

Richland Drug Co. v. Moorman, 71 S. C. 197 S. E. 507.

236, 50 S. E. 792.

§ 10-2442. When warrant not to issue.

If the person in possession shall, before the expiration of the five days,

appear before such magistrate and satisfy him that he has a bona fide color

of claim to the possession of such premises and enter into bond to the person

claiming the land, with good and sufficient security, to be approved by the

magistrate, conditioned for the payment of all such costs and expenses as the

person claiming to be the owner of the land may incur in the successful estab-

lishment of his claim and also for any damages which the owner of the land

may sustain by reason of the possession being withheld from him, by any

of the modes of proceeding now provided by law, the magistrate shall not

issue his warrant as aforesaid.

1942 Code § 894; 1932 Code § 894; Civ. P. '22 § 842; Civ. C. '12 § 4073; Civ. C. '02

§ 2972; R. S. 2432; 1883 (18) 556; 1912 (23) 577.

Party claiming right of ejectment must tiff is not entitled under this section, to a

make prima facie showing that he is owner writ of ejectment as he must make such

of premises.—Where trespasser appeared proof as should satisfy the magistrate that

before magistrate before expiration of five the case is one falling within the statute,

days and claimed title and asked for a Richland Drug Co. v. Moorman, 71 S. C.

hearing, but refused to give bond, the plain- 236. 50 S. E. 792.

§ 10-2443. Fee of magistrate and sheriff or constable.

The magistrate shall be entitled to demand and receive from the person

applying for such warrant a fee of two dollars before issuing the same, and

the sheriff or constable shall in like manner be entitled to demand and receive

from such person a fee of two dollars and mileage before executing such war-

rant.

19*42 Code § 895; 1932 Code § 895; Civ. P. '22 § 843; Civ. C. '12 § 4074; Civ. C. '02

§ 2973; R. S. 2433; 1883 (18) 556.

§ 10-2444. Either party has right to appeal; injunction; time of decision.

Either party to these proceedings shall have the right of appeal. The

magistrate shall not issue his warrant until the expiration of five days after

he announces his decision, and in the meantime the defendant may apply

for an injunction, as in other cases, upon giving the bond required by § 10-2442,

restraining the execution of such warrant pending the determination of his

appeal by the circuit court.

1942 Code § 896; 1932 Code § 896; Civ. P. '22 § 844; Civ. C. '12 § 4075; Civ. C. '02

§ 2974; R. S. 2434; 1883 (18) 556; 1911 (27) 134.

Allegation that defendant is a trespasser a trespasser, and entitles him to an appeal,

entitles him to appeal.—In a proceeding Moultrie v. Dixon, 26 S. C. 296, 2 S. E. 24.

under this section, an allegation in the com- Stated in Moore v. Moore, 187 S. C. 144,

plaint that the defendant is in possession 197 S. E. 507.

of the premises without warrant or author- Cited in Richland Drug Co. v. Moorman,
ity of law constitutes a charge that he is 71 S. C. 236, 50 S. E. 792.
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Article 5.

Determination Whether Life Tenant, etc., Be Alive or Dead.

§ 10-2451. Remaindermen, etc., may compel production of absent or concealed

person.

Any person who shall have any claim or demand in or to any remainder, re-

version or expectance in or to any estate after the death of any other person

may, once a year, make affidavit of his title, that he has cause to believe that

such other person is dead and that his death is concealed by his guardian, trus-

tee,Jiusband or any other person and apply to the court of common pleas for

an order requiring such guardian, trustee, husband or other person concealing,

or suspected of concealing, the death of such other person, at such time and

place as the court shall direct, on due service of such order, to produce and

show such person whose death is suspected to such person or persons (not

exceeding two) as shall, in such order, be named by the party prosecuting such

order.

1942 Code § 870; 1932 Code § 870; Civ. P. '22 § 818; Civ. C. '12 § 4056; Civ. C. '02

§ 2955; G. S. 2275; R. S. 2415; 1712 (2) 561.

§ 10-2452. If such person not produced, taken to be dead.

If the person proceeded against shall fail to produce such other person, ac-

cording to the direction made, the court may appoint commissioners before

whom such other person may be produced. If such other person cannot be

produced or there should be other satisfactory proof before the commissioners

of the death of such person, they shall make return of the fact on oath. Such
person sought shall then be taken to be dead and any lawful claimant of any

estate held by or for such person shall be let into the possession of such estate.

1942 Code § 871; 1932 Code § 871; Civ. P. '22 § 819; Civ. C. '12 § 4057; Civ. C. '02

§ 2956; G. S. 2276; R. S. 2416; 1917 (2) 561.

§ 10-2453. Proceedings on affidavit that such person is beyond limits of State.

Should it appear by affidavit that the person sought is, or lately was, at some
certain place beyond the limits of this State, the court may direct the commis-
sioners to make personal search at the place or places named if the person

prosecuting such order shall provide the necessary expenses of such search.

And upon return of the commissioners, duly made and filed, of their failure

to view such person allegedly concealed or absent or other satisfactory proof

of death, such person shall be taken to be dead and any lawful claimant of any

estate held by or for such person shall be let into possession of it.

1942 Code § 872; 1932 Code § 872; Civ. P. '22 § 820; Civ. C. '12 § 4058; Civ. C. '02

§ 2957; G. S. 2277; R. S. 2417; 1712 (2) 561.

^/^ 10-2454. Rights preserved when it appears that concealed or absent person

sought is living.

In case it should afterwards appear that theperson sought was living at the

time any proceedings under §§(57-11 to 57-14-^vere had, such person or any

person claiming title under or through such person concealed or absent may
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re-enter upon his estate and may have an action of damages for the rents and

profits during eviction.

1942 Code § S73: 1932 Code § 873; Civ. P. '22 § 821; Civ. C. '12 § 4059; Civ. C. '02

§ 2958; G. S. 2278; R. S. 2418; 1712 (2) 561.

§ 10-2455. Guardian, etc., may prove minor, etc., alive.

Nothing in §§ 57-11 to 57-14 shall prevent any guardian, husband or trustee

y\^yP from showing by satisfactory proof that the person sought was actually living

f\ i at the time proceedings for a view of such person were commenced.

I
L° 1942 Code § 874; 1932 Code § 874; Civ. P. '22 § 822; Civ. C. '12 § 4060; Civ. C. '02

1 § 2959; G. S. 2279; R. S. 2419; 1712 (2) 561.

§ 10-2456. Guardians, etc., holding estates after determination of life estate

trespassers.

Every person who, as guardian or trustee for any infant and every other

person having any estate determinable upon any life or lives who, after the

determination of such particular estate or interests, without the express consent

of him or them who are, or shall be, next and immediately entitled upon and

after the determination of such particular estates or interests, shall hold over

and continue in possession of any lands, tenements or hereditaments shall be,

and are hereby, adjudged to be trespassers.

1942 Code § 875; 1932 Code § 875; Civ. P. '22 § 823; Civ. C. '12 § 4061; Civ. C. '02

§ 2960; G. S. 2280: R. S. 2420; 1712 (2) 563.

§ 10-2457. Heirs, etc., may recover damages.

Every person, his executors or administrators, who are, or shall be, entitled

£,[*/ to any such lands, tenements, and hereditaments, upon or after the determina-

or administrators, the full value of the profits received during such wrongful

possession.

1942 Code § 876; 1932 Code § 876; Civ. P. '22 § 824; Civ. C. '12 § 4062; Civ. C. '02

§ 2961; G. S. 2281; R. S. 2421; 1712 (2) 563.

rff^ tion of such particular estates or interests, shall and may recover in damages

v. i against every such person so holding over as provided in § 57-16, his executors
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CHAPTER 32.

Recovery of Personal Property.

Sec. Sec.

10-2501. When plaintiff may claim immedi- 10-2510.

ate delivery.

10-2502. One of joint owners may sue for 10-2510.

possession.

10-2503. Affidavit and its requisites. 10-2511.

10-2504. Requisition to sheriff to take and
deliver property. 10-2512.

10-2505. When sheriff to take property;
security required. 10-2513.

10-2506. Blank.
10-2507. Service of papers on defendant. 10-2514.

10-2508. Filing of notice and affidavit. 10-2515.

10-2509. Exception to sureties. 10-2516.

When defendant entitled to re-

delivery.

1. Amount of bond required of de-

fendant when claim is for debt.

Justification of defendants sure-

ties.

Qualification and justification of

sureties.

How property taken when con-
cealed in building or enclosure.

How property kept.

Claim of property by third person.

What judgment for.

§ 10-2501. When plaintiff may claim immediate delivery.

The plaintiff in an action to recover the possession of personal property

may at the time of issuing the summons or at any time before answer claim

the immediate delivery of such property, as provided in this chapter.

1942 Code § 552; 1932 Code § 552; Civ. P. '22 § 469; Civ. P. '12 § 257; Civ. P. '02 § 227;
1870 (14) §229.

Cross references.—As to specific section

covering judgments in action for recovery

of personal property, see § 10-2516, and
note thereto. As to sections, covering ver-

dicts in action for recovery of personal

property, see §§ 10-1453. 10-1455 and notes

thereto.

Proof of title, or right of possession, is

a prerequisite to a plaintiff prevailing in an
action in claim and delivery. Manship v.

Newsome, 188 S. C. 6, 198 S. E. 428.

What is determined by action of claim
and delivery.— In claim and delivery the

right to possession, the value of the prop-
erty, the amount due, any counterclaims

arising out of the same transaction or any
defenses legal or equitable are determined
and damages actual or punitive may be
recovered, but no procedure is provided for

a sale with the protection afforded by
court order, and the matter of accountabil-

ity for the proceeds of sale is not con-
cluded. On the other hand, a proceeding
in equity to foreclose protects the rights

of all parties, both plaintiff and defendant,

and makes a complete disposition and ac-

counting of the entire controversy with

nothing left open for further litigation.

Speizman v. Guill. 202 S. C. 498, 25 S. E.

(2d) 731.

Claim and delivery is a legal action.

—

The action of claim and delivery is not a

chancery proceeding, but an action to take
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property from one who wrongfully with-
holds it, and to give it to another who has
a plain legal right thereto. Clerks' Be-
nevolent Union v. Knights of Columbus,
70 S. C. 543, 50 S. E. 206; Cannon v.

Dean, 80 S. C. 557, 61 S. E. 1012. See also.

Sparks v. Green, 69 S. C. 198, 48 S. E.

61.

For case holding that the remedy sought
as set forth in the complaint was not one
for claim and delivery, see Speizman v.

Guill, 202 S. C. 498, 25 S. E. (2d) 731.

And it must be tried in township of the
defendant.—The action of claim and de-

livery is a civil action, and must be tried in

the township where the defendant resides.

Jones v. Brown, 57 S. C. 14, 35 S. E. 397.

Necessity of serving complaint in addi-

tion to affidavit.—In a claim and delivery

action, where the plaintiff only seeks to get

possession of the property, it is necessary
to serve a complaint in addition to the affi-

davit required by § 10-2503. Middleton
v. Robinson, 202 S. C. 418, 25 S. E. (2d)

474.

Actions of trover and replevin are com-
bined in claim and delivery.—Reynolds v.

Philips, 72 S. C. 32, 51 S. E. 523.

Punitive damages cannot be recovered.

—

Tittle v. Kennedy, 71 S. C. 1, 50 S. E. 544.

Action may be brought in claim and de-
livery for goods obtained by fraud.—Where
there has been actual fraud mixed with
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deceit and corruption in an exchange of

personalty, the party defrauded has his

election to sue on the warranty or bring

his action for the property exchanged by
him. If he elects the latter, he may bring

an action in claim and delivery, for title

to the goods remained in him at his elec-

tion. Manship v. Newsome, 188 S. C. 6,

198 S. E. 428.

As to action by pledgor against pledgee,

see Gregg v. Bank of Columbia, 72 S. C.

458, 52 S. E. 195.

For additional related case, see Jaro v.

Holstein, 73 S. C. Ill, 52 S. E. 870.

Cited in Wilkins & Brown v. Curry, 90
S. C. 128, 72 S. E. 1019; Easterling v.

Odom, 98 S. C. 171, 82 S. E. 407.

§ 10-2502. One of joint owners may sue for possession.

Any one or more of several joint owners of personal property who can

establish such partial ownership in such property shall have the right to in-

stitute an action in claim and delivery to recover possession of the property

from any wrongful holder of same. In such an action the co-owners of the

property who do not join the plaintiff in bringing the suit may be made parties

defendant.

1942 Code § 564-1; 1940 (41) 1667.

§ 10-2503. Affidavit and its requisites.

When a delivery is claimed an affidavit must be made by the plaintiff or by

some one on his behalf showing:

(1) That the plaintiff is the owner of the property claimed, particularly

describing it, or is lawfully entitled to the possession thereof by virtue of a

special property therein, the facts in respect to which shall be set forth;

(2) That the property is wrongfully detained by the defendant

;

(3) The alleged cause of the detention thereof, according to the affiant's

best knowledge, information and belief;

(4) That the property has not been taken for a tax, assessment or fine

pursuant to a statute or seized under an execution or attachment against the

property of the plaintiff or, if so seized, that it is by statute exempt from such

seizure; and

(5) The actual value of the property.

1942 Code § 553; 1932 Code § 553; Civ. P. '22 § 470; Civ. P. '12 § 258; Civ. P. '02 § 228;
1870 (14) §230.

Cross reference.—As to validity of af-

fidavit taken before officer in armed forces

or in merchant marine, see § 44-475.

Affidavit not part of complaint.—The
affidavit required under this section, is in

no sense a part of the complaint, and need
not be executed at all unless the plaintiff

desires to claim the immediate delivery

of the property; it is essentially a subsidi-

ary proceeding. Adeimy v. Dleykan, 116

S. C. 159, 107 S. E. 35.

It is means of obtaining immediate pos-
session.—The affidavit in an action for

claim and delivery is not the basis of plain-

tiff's cause of action but is merely the means
of obtaining immediate possession of the

property. Middleton v. Robinson, 202 S.

C. 418, 25 S. E. (2d) 474.

And is not necessary unless immediate
delivery claimed.—The affidavit required by
this section and the bond required by § 10-

2505 are not mandatory in a claim and
delivery action unless the plaintiff claims
immediate possession. Middleton v. Robin-
son, 202 S. C. 418, 25 S. E. (2d) 474.

Defect in affidavit is objected to by mo-
tion to set aside proceedings or rule to

show cause.—An objection to an affidavit,

because of the omission of some essential

element, should be raised by a motion to

set aside the proceedings, or a rule to show
cause. Adeimy v. Dleykan, 116 S. C. 159,

107 S. E. 35.

Insufficiency of verified complaint to com-
ply with requisites of affidavit.— In Speiz-

man v. Guill, 202 S. C. 498, 25 S. E. (2d)
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731, the court held that the verified com-
plaint in question did not comply with the

requisites of the affidavit herein set forth

and did not take the place of the affidavit

required by this statutory proceeding.
Plaintiff does not have to set out title

to property.—The plaintiff is not required,

under this section, to set out evidence of
his title, but can prove ownership by any
testimony evidencing it. Osteen v. Lowry,
111 S. C. 217, 97 S. E. 244.

But must show right to possession at

commencement of action. — The plaintiff

must prove that he was entitled to the pos-
session of the property at the time the ac-

tion was commenced. Segars v. Segars, 82

S. C. 196, 63 S. E. 891.

But property does not have to be in pos-

session of defendant at commencement of

action.—Segars v. Segars, 82 S. C. 196, 63

S. E. 891.

For additional related cases as to descrip-

tion of the property, see Phoenix Furniture
Co. v. Jaudon, 75 S. C. 229, 55 S. E. 308;

Bossard v. Vaughn, 68 S. C. 96, 46 S. E.

523.

Cited in Fairey v. Zeigler, 95 S. C. 170,

78 S. E. 797; Guglieri v. Roman Tile &
Marble Co., 158 S. C. 365, 155 S. E. 406.

§ 10-2504. Requisition to sheriff to take and deliver property.

The plaintiff may thereupon, by endorsement in writing upon the affidavit,

require the sheriff of the county in which the property claimed may be to take

the same from the defendant and deliver it to the plaintiff.

1942 Code § 554; 1932 Code § 554; Civ. P. '22 § 471; Civ. P. '12 § 259; Civ. P. '02 § 229;
1870 (14) §231.

Plaintiff's right to possession is a legal

right.—Plaintiff's right to possession, under
thij section, is a substantial legal right,

and a decree dismissing plaintiff's rule to

sheriff to deliver seized property is ap-

pealable. Guglieri v. Roman Tile & Marble
Co., 158 S. C. 365, 155 S. E. 406.

Seizure made by sheriff outside of his

county is irregular.—A seizure made by
a sheriff outside of his own county is, un-
der this section, an invalid one, as a sheriff

is without authority to make a seizure out-

side of his own county. DuRant v. Brown
Motor Co., 147 S. C. 88, 144 S. E. 705.

But irregularity is waived if defendant
executes a redelivery bond.—An irregu-

larity in the seizure of property is waived
by the defendant's execution and delivery

of a redelivery bond. DuRant v. Brown
Motor Co.. 147 S. C. 88, 144 S. E. 705.

For additional related case, see Bardin v.

Drafts, 10 S." C. 493.

§ 10-2505. When sheriff to take property; security required.

Upon the receipt of the affidavit and notice, with a written undertaking

executed by one or more sufficient sureties, approved by the sheriff, to the

effect that they are bound in double the value of the property, as stated

in the affidavit for the prosecution of the action, for the return of the property

to the defendant, if the return thereof be adjudged, and for the payment to

him of such sum as may, for any cause, be recovered against the plaintiff,

including damages suffered on account of depreciation in value of the property

pending the determination of the action, the sheriff shall forthwith take the

property described in the affidavit, if it be in the possession of the defendant

or his agent, and retain it in his custody.

In case the plaintiff does not execute the required undertaking, the party

having possession of the property shall retain it until the determination of the

suit.

1942 Code § 555; 1932 Code § 555; Civ. P. '22 § 472; Civ. P. '12 § 260; Civ. P. '02 § 230;
1870 (14) §232; 1S73 (15) 498; 1937 (40) 204.

Bond not mandatory unless immediate
possession desired.—The bond required by
this section and the affidavit required by
§ 10-2503 are not mandatory in a claim
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and delivery action unless the plaintiff

claims immediate possession. Middleton
v. Robinson, 202 S. C. 418, 25 S. E. (2d)

474.
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Surety not liable for wrongful acts com-
mitted before execution of undertaking.

—

Sureties on undertaking in claim and de-

liver3r are not liable for payment of judg-
ment rendered against principal for either

actual or punitive damages for fraudulent

or wrongful acts committed by principal

prior to institution of action in claim and
delivery and before execution of undertak-
ing. Whisenhunt v. Sandel. 177 S. C. 207.

181 S. E. 61.

Nor is surety liable for punitive damages
for acts committed after execution of un-
dertaking.—Sureties on an undertaking in

claim and delivery cannot be held liable

for payment of judgment against their prin-

cipal for punitive damages for acts done
by such principal after execution of bond
in claim and delivery, since principal is not
liable for punitive damages for anything
which occurs after execution of such un-
dertaking, and obligation of sureties is no

greater than that of principal. Whisenhunt
v. Sandel, 177 S. C. 207, 181 S. E. 61.

But surety is liable for actual damages.

—

Principal and sureties on bond executed in

claim and delivery action to indemnify de-

fendant against loss which he might suffer

from surrender of property involved pend-
ing trial of action held liable for payment
of judgment for actual damages rendered
against plaintiff in claim and delivery ac-

tion for unlawful seizure and sale of prop-
erty after execution of undertaking.
Whisenhunt v. Sandel, 177 S. C. 207, 181

S. E. 61.

An objection that plaintiff's undertaking
lacked sheriff's formal approval is waived,
under this section, by defendant's failure

to except. Guglieri v. Roman Tile &
Marble Co.. 158 S. C. 365, 155 S. E. 406.

Cited in Polite v. Bero, 63 S. C. 209, 41

S. E. 305; Marshall Bros. Furniture Co.
v. Drawdy, 1S4 S. C. 492, 193 S. E. 49.

§ 10-2506. Blank.

§ 10-2507. Service of papers on defendant.

The sheriff shall without delay serve on the defendant a copy of the affi-

davit, notice and undertaking, by delivering the same to him personally, if

he can be found, or to his agent, from whose possession the property is taken,

or, if neither can be found, by leaving them at the usual place of abode of either,

with some person of suitable age and discretion.

1942 Code § 555: 1932 Code § 555; Civ. P. '22 § 472; Civ. P. '12 § 260; Civ. P. '02 § 230;

1870 (14) §232; 1873 (15) 498; 1937 (40) 204.

§ 10-2508. Filing of notice and affidavit.

The sheriff shall file the notice and affidavit, with his proceedings thereon,

with the clerk of the court in which the action is pending within twenty days

after taking the property mentioned therein.

1942 Code § 564; 1932 Code § 564; Civ. P. '22 § 480; Civ. P. '12 § 268; Civ. P. '02 § 23S;

1870 (14) §240.

No penalty is imposed for failure to com-
ply with the provisions of this section.

Alexander v. Jamison, 56 S. C. 409, 34 S. E.

695.

§ 10-2509. Exception to sureties.

The defendant may within three days after the service of a copy of the

affidavit and undertaking give notice to the sheriff that he excepts to the suf-

ficiency of the sureties. If he fails to do so, he shall be deemed to have waived

all objections to them. When the defendant excepts the sureties shall justify,

on notice, in like manner as upon bail on arrest. And the sheriff shall be

responsible for the sufficiency of the sureties until the objection to them is

either waived, as above provided, or until they shall justify or new sureties

shall be substituted and justify. But before delivery of such property to the
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plaintiff the defendant shall have three days after (1) such justification, (2)

new sureties have been substituted by the plaintiff or (3) a holding by the

sheriff that plaintiff's sureties are sufficient, within which to replevy as pro-

vided in § 10-2510.

1942 Code § 556; 1932 Code § 556; Civ. P. '22 § 473; Civ. P. '12 § 261; Civ. P. '02 § 231;

1870 (14) §233; 1947 (45) 197.

§ 10-2510. When defendant entitled to re-delivery.

At any time before the delivery of the property to the plaintiff the defend-

ant may require the return thereof upon giving to the sheriff a written under-

taking, executed by two or more sufficient sureties, to the effect that they are

bound in double the value of the property, as stated in the affidavit of the

plaintiff, for the delivery thereof to the plaintiff, if such delivery be adjudged,

and for the payment to him of such sum as may, for any cause, including dam-

ages suffered on account of depreciation in value of the property pending the

determination of the action, be recovered against the defendant. If a return of

the property be not required by the defendant as herein and under the cir-

cumstances in § 10-2509 provided and within the time therein provided, it shall

be delivered to the plaintiff, except as provided in § 10-2515.

1942 Code § 558; 1932 Code § 558; Civ. P. '22 § 474; Civ. P. '12 § 262; Civ. P. '02 § 232;

1870 (14) § 234; 1937 (40) 205: 1947 (45) 197.

Cross references.—As to specific section

covering judgments in actions for recov-

ery of personal property, see § 10-2516. and
note thereto. As to specific sections cover-

ing verdict in claim and delivery, sec §§ 10-

1453, 10-1455 and notes thereto.

As to maximum amount of bond required

of defendant, see also § 10-909.

"If such delivery be adjudged" means by
competent authority.—Elder v. Greene, 34

S. C. 154, 13 S. E. 323.

Property seized delivered to plaintiff if

counter undertaking not filed in period al-

lowed.—Construing this section as a whole,

the sheriff must deliver seized property to

plaintiff if he has filed required undertak-

ing, unless the defendant files the required

counter undertaking within three days.

Guglieri v. Roman Tile & Marble Co.. 158

S. C. 365, 155 S. E. 406.

Undertaking signed by one surety after

expiration of period is invalid.—A redeliv-

ery undertaking filed with only one surety,

and signed by the other after the expiration

of the three day period, is, under this sec-

tion, an insufficient undertaking. Guglieri

v. Roman Tile & Marble Co., 158 S. C.

365, 155 S. E. 406.

But bond does not have to be actually

executed by defendant. -This section does

not require that the defendant actually ex-

ecute the undertaking bond himself. Polite

v. Bero, 63 S. C. 209, 41 S. E. 305.

And bond is breached when judgment

101

is given for plaintiff.—A redelivery bond
given to secure return of the property to

defendant in the action, is breached, under
this section, when judgment is rendered
for the plaintiff. Bolt v. Milam, 110 S. C.

399, 96 S. E. 614; Thomson v. Toplin, 12

S. C. 580.

And sureties are bound by judgment
rendered against principal.—The sureties

of a defendant are, under this section, bound
by whatever judgment is rendered against

the principal, subject to reduction by the
amount returned to plaintiff under the

judgment. Parish v. Smith, 66 S. C. 424,

45 S. E. 16; Bolt v. Milam, 110 S. C. 399,

96 S. E. 614.

Nor are sureties discharged by plaintiff

asking for damages instead of delivery.

—

The sureties are not discharged, under this

section, by the plaintiff electing to ask a

recovery in damages in place of specific

delivery. Thomson v. Joplin, 12 S. C. 580.

But sureties are not liable for amount of

debt secured by mortgage.—Sureties are

not liable, under this section, on a rede-

livery bond, where, in claim and delivery

for personal property covered by a mort-
gage, plaintiff recovers a judgment, not for

recovery of the property or its value, with

damages for detention, but for the amount
of the debt secured by the mortgage. Wil-

kins v. Willimon, 128 S. C. 509, 122 S. E.

503; Whisenhunt v. Sandel, 177 S. C. 207,

181 S. E. 61.

1
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Nor for payment of costs.—A bond given For additional related cases, see Vance
by defendant, under this section, does not v. Vandercook Co., 170 U. S. 468, 18 S. Ct.

include the payment of costs. Brock v. 645, 42 L. Ed. 1111; Miami Powder Co. v.

Bolton, 37 S. C. 40, 16 S. E. 370. Port Royal & W. C. Ry. Co., 47 S. C. 324,

But the responsibility of a surety upon 25 S. E. 153; Loeb v. Mann, 39 S. C. 465,

the redelivery bond in replevin is limited 18 S. E. 1; Lipscomb v. Tanner, 31 S. C.

to a delivery of the property within a rea- 49, 9 S. E. 733.

sonable time, in substantially the same con- Applied in Cooper River Timber Co. v.

dition it was in at the time of the judgment. Cone, 181 S. C. 288, 187 S. E. 341.

Even if a previous sale of the property Quoted in Kimbrell v. Heffner, 163 S. C.

may be considered a breach of the con- 35, 161 S. E. 175.

dition of the bond, it would amount to no Cited in DuRant v. Brown Motor Co.,

more than a technical breach, and it could 147 S. C. 88, 144 S. E. 705; dissenting opin-

not be said that any substantial right of ion in Skalowski v. Joe Fisher, Inc., 152

the plaintiff was invalid if the property S. C. 108, 149 S. E. 340; Plumley v. Stewart,

was later repurchased and then tendered 165 S. C. 316, 163 S. E. 777; Marshall Bros,

under conditions which fully complied with Furniture Co. v. Drawdy, 184 S. C. 492,

the rule above stated. West v. Jennings, 193 S. E. 49.

192 S. C. 225, 6 S. E. (2d) 263.

§ 10-2510.1. Amount of bond required of defendant when claim is for debt.

In all actions in claim and delivery when the purpose is to collect a debt

the undertaking required of the defendant shall in no case be in excess of

double the amount of the debt claimed by the plaintiff to be due. But if there

is an appeal the court from which the appeal is taken may increase the bond.

1942 Code § 551-1; 1932 Code § 557: 1930 (36) 1347.

§ 10-2511. Justification of defendant's sureties.

The defendant's sureties, upon a notice to the plaintiff of not less than two

or more than six days, shall justify before a judge, clerk of court or magistrate

in the same manner as upon bail on arrest. Upon such justification the sheriff

shall deliver the property to the defendant. The sheriff shall be responsible

for the defendant's sureties until they justify or until justification is completed

or expressly waived and may retain the property until that time. But if they,

or others in their place, fail to justify at the time and place appointed he shall

deliver the property to the plaintiff.

1942 Code § 559; 1932 Code § 559; Civ. P. '22 § 475; Civ. P. '12 § 263; Civ. P. '02 § 233;

1870 (14) §235.

§ 10-2512. Qualification and justification of sureties.

The qualifications of sureties and their justification shall be as are pre-

scribed by §§ 10-823 and 10-830 in respect to bail upon an order of arrest.

1942 Code § 560; 1932 Code § 560; Civ. P. '22 § 476; Civ. P. '12 § 264; Civ. P. '02 § 234;

1870 (14) §236.

§ 10-2513. How property taken when concealed in building or enclosure.

If the property or any part thereof be concealed in a building or enclosure

the sheriff shall publicly demand its delivery. If it be not delivered he shall

cause the building or enclosure to be broken open and take the property into

his possession and, if necessary, he may call to his aid the power of his county.

1942 Code § 561; 1932 Code § 561; Civ. P. '22 § 477; Civ. P. '12 § 265; Civ. P. '02 § 235;

1870 (14) §237.
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§ 10-2514. How property kept.

When the sheriff shall have taken property, as in this chapter provided,

he shall keep it in a secure place and deliver it to the party entitled thereto

upon receiving his lawful fees for taking and his necessary expenses for keep-

ing the same.

1942 Code § 562; 1932 Code § 562; Civ. P. '22 § 478; Civ. P. '12 § 266; Civ. P. '02 § 236;

1870 (14) §238.

§ 10-2515. Claim of property by third person.

If the property taken be claimed by any other person than the defendant or

his agent and such person shall make affidavit of his title thereto and right

to the possession thereof, stating the grounds of such right and title, and

serve the same upon the sheriff, the sheriff shall not be bound to keep the

property or deliver it to the plaintiff, unless the plaintiff, on demand of him or

his agent, shall indemnify the sheriff against such claim by an undertaking

executed by two sufficient sureties accompanied by their affidavit that they

are each worth double the value of the property, as specified in the affidavit of

the plaintiff, and are freeholders and householders within this State. And no

claim to such property by any other person than the defendant or his agent

shall be valid against the sheriff, unless made as aforesaid, and, notwithstand-

ing such claim, when so made, he may retain the property a reasonable time

to demand such indemnity.

1942 Code § 563; 1932 Code § 563; Civ. P. '22 § 479; Civ. P. '12 § 267; Civ. P. '02 § 237;

1870 (14) §239.

Cited in Hunter v. Ruff, 47 S. C. 525, 25

S. E. 65; Parish v. Smith, 66 S. C. 424, 45

S. E. 16.

§ 10-2516. What judgment for.

In an action to recover the possession of personal property judgment for

the plaintiff may be for the possession, for the recovery of possession or for the

value thereof in case a delivery cannot be had and for damages, both punitive

and actual, for the detention. If the property has been delivered to the

plaintiff and the defendant claim a return thereof judgment for the defendant

may be for a return of the property or the value thereof in case a return can-

not be had and damages, both actual and punitive, for taking and withholding

the same.

But when either party gives bond for the property, as provided by law, no
punitive damages shall be allowed for anything occurring after the giving of

the bond.

1942 Code § 661; 1932 Code § 661; Civ. P. '22 § 600; Civ. P. '12 § 338; Civ. P. '02 § 299;
1907 (25) 483.

I. General Consideration.
II. Damages.

A. Actual.

B. Punitive.

III. Effect of Bond.
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Cross References.

As to what the jury may find in actions for recovery of personal property, see §§ 10-

1453, 10-1455 and notes thereto. As to when the jury may render a special or general

verdict, see § 10-1453 and note thereto.

I. GENERAL CONSIDERATION.
Object of section.—The real object of

this section "is of a twofold character:

First, to protect the rights of the true

owner to regain the possession of his prop-

erty in specie, if practicable; second, to

save the party who may be innocently, but
illegally, in the possession of the property

of another from being compelled to pay
such value as the jury may see fit to place

upon the property, by giving him the alter-

native of returning the property to its right-

ful owner and only paying such damages
for its detention as may be determined to

be proper." Finley v. Cudd, 42 S. C. 121,

20 S. E. 32; Holliday v. Poston, 60 S. C.

103, 38 S. E. 449.

It is plainly evident from the provisions

of this section and §§ 10-1453 and 10-1455

that it was the intention of the Legislature

to make such provisions so as to permit

the settlement in one suit of all claims, de-

mands, and controversies between the par-

ties that are connected with the right of

possession of the personal property in-

volved in the action. Columbia Nat. Bank
v. Reynolds, 166 S. C. 426, 164 S. E. 911.

Section is directory.—The provisions of

this section are directory and optional as

the circumstances may require. Wilkins
v. Willimon, 128 S. C. 509, 122 S. E. 503.

This section does not apply to action for

general damages. Joplin v. Carrier, US.
C. 327; Richey v. DuPre, 20 S. C. 6.

Counterclaim for wrongful taking au-

thorized.— In claim and delivery action, de-

fendant's counterclaim for wrongful taking

and withholding of property held author-
ized. Columbia Nat. Bank v. Reynolds, 166

S. C. 426, 164 S. E. 911.

Original status must be restored before

plaintiff may discontinue the action.

—

Where the plaintiff in an action of replevin

has taken the property from the defendant's

possession, he cannot discontinue the ac-

tion without first restoring the original

status. Pee Dee River Lumber Co. v.

Fountain, 90 S. C. 122, 72 S. E. 885. For
a case giving a treatment of the early law
on this subject, see Vance v. Vandercook
Co., 170 U. S. 438, 18 S. Ct. 674, 42 L. Ed.
1100.

Under this section the judgment should
conform to the verdict. Wilkins v. Wil-
limon, 128 S. C. 509, 122 S. E. 503.

And each party may be entitled to enter

judgment. — In such action where plaintiff

takes possession of the property and the

verdict gives him a portion of it with dam-
ages, and the remainder to the defendant
with damages, each party is entitled to en-

ter judgment. Stoney v. Bailey, 28 S. C.

156, 5 S. E. 347.

For additional related case, see Robbins
v. Slattery, 30 S. C. 328, 9 S. E. 510.

Cited in Moss v. Burdette, 151 S. C. 532,

149 S. E. 235; Weaver Piano Co. v. Curtis,

158 S. C. 117, 155 S. E. 291; Plumley v.

Stewart, 165 S. C. 316, 163 S. E. 777.

II. DAMAGES.
A. Actual.

"Actual damages" include all compensa-
tory damages whether general or special.

—

Shieder v. Southern Ry., 83 S. C. 455, 65

S. E. 631.

And damages caused by taking and with-

holding.—Where plaintiff suing to recover
possession of personal property or its value

proves her title thereto and then the de-

fendant takes the said property and dis-

poses of it, she shall be entitled, under this

section, to recover the property or its value,

and, in addition, such actual damages as she

might have suffered by reason of the taking

and withholding thereof. Manley v. Bailey,

151 S. C. 366, 149 S. E. 119.

But the damages must not be remote or

speculative.—Remote or speculative dam-
ages must be excluded and a verdict should

embrace only such damages as are the

proximate result of the taking and with-

holding of the property. Sizer & Co. v.

Dopson, 89 S. C. 535, 72 S. E. 464.

B. Punitive.

Punitive damages allowed only for wil-

ful taking and holding.—Under tl '.. section

punitive damages can only be allowed in

an action to recover possession of personal

property where the taking or holding of

the said property is wilful. Manley v.

Bailey, 151 S. C. 366. 149 S. E. 119.

And this applies to claim and delivery

action also.—Shieder v. Southern Ry., 83

S. C. 455, 65 S. E. 631. Prior to the amend-
ment of this section in 1907 {12, St. at Large

p. 483), punitive damages in action of claim

and delivery were not allowed under this

section. For cases dealing with that sub-

ject prior to the said amendment, see Bray-

ton v. Beall, 73 S. C. 308, 53 S. E. 641:

Tittle v. Kennedy, 71 S. C. 1, 50 S. E. 544.
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And such question of the right to puni-

tive damages is one for the jury. Manley
v. Bailey, 151 S. C. 366, 149 S. E. 119.

But a finding of punitive damages by the

jury cannot be sustained when the court

instructs otherwise.—Sizer & Co. v. Dop-
son, 89 S. C. 535, 72 S. E. 464.

III. EFFECT OF BOND.
Surety not liable for damages for wrong-

ful acts prior to execution of bond.—Sure-

ties on undertaking in claim and delivery

are not liable for payment of judgment
rendered against principal for either actual

or punitive damages for fraudulent or

wrongful acts committed by principal prior

to institution of action in claim and delivery

and before execution of undertaking.

Whisenhunt v. Sandel, 177 S. C. 207, 181

S. E. 61.

Nor is surety liable for punitive damages
after execution of bond.— Sureties on an
undertaking in claim and delivery cannot

be held liable for payment of judgment
against their principal for punitive damages
for acts done by such principal after exe-

cution of bond in claim and delivery, since

principal is not liable for punitive damages
for anything which occurs after execution
of such undertaking, and obligation of

sureties is no greater than that of principal.

Whisenhunt v. Sandel, 177 S. C. 207, 181

S. E. 61.

But surety is liable for actual damages
after execution.—While punitive damages
could not be recovered under this section

in claim and delivery for acts occurring
after execution of bond, actual damages
could. Sandel v. Whisenhunt, 168 S. C.

129, 167 S. E. 166.

Principal and sureties on bond executed
in claim and delivery action to indemnify
defendant against loss which he might suf-

fer from surrender of property involved
pending trial of action held liable for pay-
ment of judgment for actual damages
rendered against plaintiff in claim and de-
livery action for unlawful seizure and sale

of property after execution of undertaking.
Whisenhunt v. Sandel, 177 S. C. 207, 181

S. E. 61.

CHAPTER 33.

Remedies of Minors, Incompetents and Females.

Article 1.

Payment of Money Due Minors.

Sec.

10-2551. Courts may order payment to or

for minors.

Article 2.

Borrowing For Minors and Other
Incompetents.

10-2561. Definitions.

10-2562. Authorizing minors and incompe-
tents to borrow.

10-2563. Procedure.
10-2564. Scope of decree.

10-2565. Authorizing annual crop loans.

10-2566. Bond required.

10-2567. Other bonds not impaired by
article.

10-2568. Disbursment of loan; accounting.

10-2569. Established practice as to minors,

etc., unchanged.

Article 3.

Adoption.

10-2581. Petition for adoption.

10-2582. Alternate venue when child in

orphan house.

Sec.

10-2583. Process and guardian ad litem.

10-2584. Order of court and change of

, name.
10-2585. Restrictions on adoption of illegiti-

mate child.

10-2586. Same; when custody has been
given to petitioner.

10-2587. Gift, devise, or bequest to or in-

heritance by adopted illegiti-

mate child.

Article 4.

Conveyance of Estates Held in Trust, etc.

10-2588. When permissible.

10-2589. Effect of such conveyance.
10-2590. Infant trustee or mortgagee may

be compelled to make convey-
ance.

Article 5.

Imputing Want of Chastity.

10-2591. Liability without proof of special

damage.
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Article 1.

Payment of Money Due Minors.

§ 10-2551. Courts may order payment to or for minors.

When (1) a minor becomes entitled to a sum of money not exceeding five

f,1

hundred dollars in the settlement of an estate or under the judgment, order

or decree of any court, (2) such minor has no general or testamentary guardian

to whom such sum may be paid and (3) such minor's estate, however derived,

is in the judgment of the court in which the settlement is made or the judgment,

I order or decree is rendered too small to warrant the expense of the appoint-

I
ment of a guardian, such court or the judge thereof may make an order for

^
" the same to be paid to the minor or the father or mother of such minor or,

if the father and mother be dead, to some other person for the benefit of such

ys minor as to such court or judge may seem best.

% 1942 Code § 350; 1932 Code § 350; Civ. P. '22 § 306; Civ. C. '12 § 3939; Civ. C. '02

§2836; 1900 (23) 348; 1901 (23) 635; 1910 (26) 683; 1933 (38) 269; 1945 (44) 234.

Article 2.

Borrozving for Minors and Other Incompetents.

§ 10-2561. Definitions.

As used in this article the word or words:

(1) "Note" shall include more than one note as well as any other evidence

of indebtedness

;

(2) "Mortgage" shall include a deed-of-trust as well as any other written

instrument securing the payment of money;

(3) "Court of common pleas" and "court" shall include the judge thereof,

whether regular or special, and at chambers as well as in open court;

(4) "Loan" shall mean the money borrowed by and on behalf erf a minor

or person non compos mentis

;

(5) "Master in equity" shall include a special referee, whenever the court

in its discretion may refer the case thereto instead of to the master;

(6) "Year" shall be construed to have reference to the season of planting,

cultivating or harvesting of crops, truck or fruit

;

(7) "Production" shall mean the preparation for as well as the planting,

cultivating, fertilizing, spraying, harvesting, processing and marketing of

crops, truck and fruit ; and

(8) "Action" shall mean the proceedings and procedure authorized in and

by the provisions of this article.

1942 Code § 8664; 1932 Code § 8664; 1928 (35) 1174; 1929 (36) 186.

See note under § 10-2563. Lvnch v.

Stanton, 168 S. C. 249, 167 S. E. 392.

§ 10-2562. Authorizing minors and incompetents to borrow.

The court of common pleas, hereinafter in this article called the "court,"

may authorize minors or persons non compos mentis to contract for and

borrow money as is herein provided whenever it shall appear to its satisfaction
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that a loan of money will be for the best interest of such minor or person

non compos mentis. The court may also authorize the minor or person non

compos mentis to execute a note in payment of the money so borrowed and

to secure the same by a mortgage of real or personal property.

1942 Code § 8660: 1932 Code § 8660; 1928 (35) 1174.

Constitutionality. — This and following tural, or truck production. Lynch v. Stan-

sections held not to be unconstitutional as a ton, 168 S. C. 249, 167 S. E. 392.

taking of private property due to the fail- Cited in Beckwith v. McAlister, 165 S.

ure to require a posting of bond by guardian C. 1, 162 S. E. 623.

where loan was for agricultural, horticul-

§ 10-2563. Procedure.

Before a minor or person non compos mentis shall be authorized to borrow

money the general or testamentary guardian of the minor or the committee

of a person non compos mentis shall institute an action wherein there shall be

set forth the reason and purpose for the borrowing of such money, together

with the terms and conditions thereof and a full description of the property

to be mortgaged as security therefor. Upon the institution of such action

and before authorizing the borrowing of the money by such minor or person

non compos mentis the court shall satisfy itself that it is to the best interest

of such minor or person non compos mentis to borrow such money and to

that end it shall take testimony or refer the case to the master in equity to

take the testimony and report his findings.

1942 Code § 8661; 1932 Code § 8661; 1928 (35) 1174.

See note under § 10-2562. Lynch v.

Stanton, 168 S. C. 249, 167 S. E. 392.

§ 10-2564. Scope of decree.

In the event the court determines that it is for the best interest of the minor

or person non compos mentis that money be borrowed it shall by decree

authorize the loan, define the purpose for which the same shall be made,

specify the terms and conditions thereof, describe the property to be mort-

gaged as security therefor and fix the fees of counsel for the minor or person

non compos mentis. The court shall direct the general or testamentary

guardian of the minor or the committee of the person non compos mentis to

execute in the name of such minor or person non compos mentis a note for

the amount of the loan so authorized and to secure the same by a mortgage of

the property set forth in the complaint and described in the decree.

1942 Code § 8662; 1932 Code § 8662; 1928 (35) 1174; 1929 (36) 186.

See note to § 10-2562. Lynch v. Stanton,
168 S. C. 249, 167 S. E. 392.

§ 10-2565. Authorizing annual crop loans.

When the purpose of a loan is for the production of crops, truck or fruit

the court may in the decree also authorize a loan for the same purpose during

each succeeding year until the minor reaches his or her majority or so long

as the person non compos mentis remains in that condition, in which event
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the court shall direct that a note and mortgage to secure the amount of the

loan as authorized for each of the succeeding years be executed yearly.

1942 Code § 8662; 1932 Code § 8662; 1928 (35) 1174; 1929 (36) 186.

See note to § 10-2562. Lvnch v. Stanton,

168 S. C. 249. 167 S. E. 392.

§ 10-2566. Bond required.

The general or testamentary guardian of the minor or the committee of the

person non compos mentis to whom the decree shall direct that the proceeds

derived from the loan shall be paid shall not be paid such proceeds until a

suitable security bond has been made to and approved by the probate court

for the correct and faithful expenditure and disbursement of the proceeds of

the loan as provided in the decree. The premium for such bond shall be taxed

as costs. When, however, a loan is for agricultural, horticultural or truck

production purposes no special surety bond or accounting need be made to

the probate court as herein provided.

1942 Code § 8663; 1932 Code § 8663; 1928 (35) 1174.

See note to § 10-2562. Lynch v. Stanton,

168 S. C. 249. 167 S. E. 392.

§ 10-2567. Other bonds not impaired by article.

No other bond required of the general or testamentary guardian of a minor

or of the committee of a person non compos mentis shall in any wise what-

soever be impaired or affected by the provisions of this article.

1942 Code § 8663; 1932 Code § 8663; 1928 (35) 1174.

See note to § 10-2562. Lynch v. Stanton,

168 S. C. 249, 167 S. E. 392.

§ 10-2568. Disbursement of loan; accounting.

The money derived from the loan shall be expended by the general or

testamentary guardian of the minor or the committee of the person non compos
mentis in the method, manner and for the purpose named in the decree.

The funds shall be accounted for in the return of the general or testamentary

guardian of the minor or the committee of the person non compos mentis,

to the probate courts in the county in which the property mortgaged is lo-

cated in the same manner as a fiduciary is required to account for the funds

belonging to his ward. In no event shall the person making the loan be re-

sponsible for the proper expenditure of the proceeds thereof.

1942 Code § 8663; 1932 Code § 8663; 1928 (35) 1174.

See note to § 10-2562. Lynch v. Stanton,

168 S. C. 249. 167 S. E. 392.

§ 10-2569. Established practice as to minors, etc., unchanged.

Nothing in this article contained shall be construed to abrogate the estab-

lished practice in the courts of this State in relation to the persons and estates

of minors or persons non compos mentis except as herein provided.

1942 Code § 8667; 1932 Code § 8667; 1928 (35) 1174; 1929 (36) 186.

See note to § 10-2562. Lynch v. Stanton,

168 S. C. 249, 167 S. E. 392.
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Article 3.

Adoption*

§ 10-2581. Petition for adoption.

Any person or persons who may desire to adopt any child in this State and

confer upon such child so adopted the right to inherit as the lawful child of

such person or persons, whether it be desired to change the name of such

child or not, may file his petition in the court of common pleas for the county

in which he or they may reside.

1942 Code § 8679; 1932 Code § 8679; Civ. C. *22 § 5S78; Civ. C. '12 § 3798; Civ. C. '02

§ 2704; R. S. 2204; 1882 (21) 79; 1896 (22) 199; 1900 (23) 429; 1907 (25) 581; 1911 (27)

144.

The method of adoption provided by this Must construe other sections to see if

statute is exclusive. Smith v. Atlantic child adopted after will inherits.—In de-

Coast Line R. Co., 212 S. C. 332, 47 S. E. termining whether child adopted after ex-

(2d) 725. ecution of will of adoptive parent shared
And adoption must be in compliance in equally with other adopted child, statute

order for child to inherit.—The mode of regarding provision for children born after

adoption of a child must be in compliance will must be construed with statute giving

with the provisions of this section in order posthumous children equal share and stat-

for such child to be entitled to inherit as ute regarding adoption of children. Fish-

the child or children of the person adopt- burne v. Fishburne, 171 S. C. 408, 172 S. E.

ing such child. Hatchell v. Norton, 170 426.

S. C. 272, 170 S. E. 341. In Fishburne v. Fishburne, 171 S. C.

The adoption of a child authorized by 408, 172 S. E. 426, child adopted after ex-

the laws of the State gives it the status of ecution of will of adoptive parent shared
a child of the adoptive parent, and this equally in parent's estate with other adopted
status, with the consequent capacity to in- child, though codicil providing that such
herit from such parent, will be recognized child adopted after will should share equally

and upheld in every other state, so far as was denied admission to probate because
such laws are not inconsistent with its own codicil was defective.

laws and policy. Cribbs v. Floyd, 188 S. C. Cited in Nelson v. Boston, 202 S. C. 517,

443, 199 S. E. 677. 25 S. E. (2d) 740.

§ 10-2582. Alternate venue when child in orphan house.

Whenever the child whose adoption may be desired by any person or per-

sons in accordance with the provisions of this article is an inmate of any

orphan house within this State the petition for adoption of such child may
be filed and all other proceedings in reference thereto had in the court of

common pleas for the county in which such orphan house is situated, with

like force and effect in every respect as if such petition had been filed and

such proceedings had in the court of common pleas for the county in which

the petitioner or petitioners reside.

1942 Code § 8679; 1932 Code § 8679; Civ. C. '22 § 5578; Civ. C. '12 § 3798; Civ. C. '02

§ 2704; R. S. 2204; 1882 (21) 79; 1896 (22) 199; 1900 (23) 429; 1907 (25) 581; 1911 (27)

144.

§ 10-2583. Process and guardian ad litem.

Before any hearing shall be had on such a petition the child so sought to

be adopted and whose name is sought to be changed shall be served with a copy

* As to constitutional provision against adoption or legitimation of children by special

law, see S. C. Const., Art. 3, § 34.
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of the petition and a guardian ad litem for such child shall be appointed as in

other civil actions.

1942 Code § 8679; 1932 Code § 8679; Civ. C. '22 § 5578; Civ. C. '12 § 3798; Civ. C. '02

§ 2704; R. S. 2204; 1882 (21) 79; 1896 (22) 199; 1900 (23) 429; 1907 (25) 581; 1911 (27)
144.

§ 10-2584. Order of court and change of name.

The court, upon an examination into the merits of the petition either in

open court or upon reference may grant the prayer thereof upon such terms

as may to the court seem proper and the name of the child shall be changed,

if so provided in the decree, and the child shall be entitled to inherit from the

petitioner or petitioners as their lawful child.

1942 Code § 8679; 1932 Code § 8679; Civ. C. '22 § 5578; Civ. C. '12 § 3798; Civ. C. '02

§ 2704; R. S. 2204; 1882 (21) 79; 1896 (22) 199; 1900 (23) 429; 1907 (25) 581; 1911 (27)

144.

§ 10-2585. Restrictions on adoption of illegitimate child.

No person in this State shall adopt an illegitimate child unless the father

and mother of such child, if both were unmarried at the time of its birth, could

have lawfully contracted matrimony under the Constitution and laws of this

State nor, when the person seeking to adopt an illegitimate child has at the

time of filing the petition either a lawful wife or child, unless the wife is the

mother of such illegitimate child or unless the wife file her written consent

to such adoption in the office of the clerk of court of the county wherein the

petition is filed.

1942 Code § 8679; 1932 Code § 8679; Civ. C. '22 § 5578; Civ. C. '12 § 3798; Civ. C. '02

§ 2704; R. S. 2204; 1882 (21) 79; 1896 (22) 199; 1900 (23) 429; 1907 (25) 581; 1911 (27)

144; 1950 (46) 2453.

§ 10-2586. Same; when custody has been given to petitioner.

When the custody of any child is given to any person or persons by any

orphan or foundling home and such person or persons desire to adopt the

child, they may file their petition in accordance with the provisions of this

chapter in the county where the petitioner or petitioners reside, and it shall

not be necessary to prove who is the father or mother of the child.

1942 Code § 8679; 1932 Code § 8679; Civ. C. '22 § 5578; Civ. C. '12 § 3798; Civ. C. '02

§ 2704; R. S. 2204; 1882 (21) 79; 1896 (22) 199; 1900 (23) 429; 1907 (25) 581; 1911 (27)

144.

§ 10-2587. Gift, devise, or bequest to or inheritance by adopted illegitimate

child.

No person who adopts any illegitimate child shall give to such child by
deed, will or otherwise any greater portion of his estate than is allowed by law

unless such person has no lawful wife or issue living at the time of his death,

nor shall such illegitimate child inherit, in case of intestacy, from the adopted

parent any greater portion of his estate than may be given to such child by
deed or will when such intestate leaves a widow or lawful issue surviving

him.

1942 Code § 8679; 1932 Code § 8679; Civ. C. '22 § 5578; Civ. C. '12 § 3798; Civ. C. '02

§ 2704; R. S. 2204; 1882 (21) 79; 1896 (22) 199; 1900 (23) 429; 1907 (25) 581; 1911 (27)
144.
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Article 4.

Conveyance of Estates Held in Trust, etc.

§ 10-2588. When permissible.

Any person under the age of twenty-one years, having estates in lands,

tenements or hereditaments only in trust for others or by way of mortgage,

may by the direction of the court of common pleas, signified by an order made
upon hearing all parties concerned, on the petition of the person for whom
such infant shall be seized or possessed in trust or of the mortgagor or guard-

ian of such infant or person entitled to the moneys secured by or upon any

such lands, tenements or hereditaments whereof such infant is or shall be

seized or possessed by way of mortgage, or of the person entitled to the re-

demption thereof, convey and assure to any other person any such lands,

tenements or hereditaments in such manner as the court shall by such order

so to be obtained direct.

1942 Code §9063; 1932 Code §9063; Civ. C. '22 §5472; Civ. C. '12 §3693; Civ. C. '02

§2609; G. S. 1980; R. S. 2109; 1712 (2) 546.

Infant trustee may be compelled to con- an infant trustee to convey an estate of land

vey trust estate.—The control of trust es- held in trust for another. Cathcart v. Jen-

tates is peculiarly one of equity jurisdiction. nings, 137 S. C. 450, 135 S. E. 558 (1926).

This section gives jurisdiction to compel

§ 10-2589. Effect of such conveyance.

Such conveyance or assurance, to be had and made as aforesaid, shall be as

effectual in law, to all intents and purposes whatsoever, as if the infant was,

at the time of making such conveyance or assurance, of the full age of twenty-

one years.

1942 Code §9064; 1932 Code §9064; Civ. C. '22 §5473; Civ. C. '12 §3694; Civ. C. '02

§2610; G. S. 1981; R. S. 2110; 1712 (2) 547.

§ 10-2590. Infant trustee or mortgagee may be compelled to make conveyance.

Every such infant, being only trustee or mortgagee as aforesaid, may be

compelled by any such order, so as aforesaid to be obtained, to make such

conveyance or assurance, as aforesaid, in like manner as trustees or mortgagees

of full age are compellable to convey or assign trust estates or mortgages.

1942 Code §9065; 1932 Code §9065; Civ. C. '22 §5474; Civ. C. '12 §3695; Civ. C. '02

§2611; G. S. 1982; R. S. 2111.

Article 5.

Imputing Want of Chastity.

§ 10-2591. Liability without proof of special damage.

If any person shall utter and publish, either by writing or verbally, any

words of and concerning any female imputing to her a want of chastity, the

person so uttering and publishing such words shall be liable for damages in

a civil action brought by the female of whom the words may be uttered and

published, without proving any special damage, subject, nevertheless, to the

rules of evidence at common law.

1942 Code § 8659; 1932 Code § 8659; Civ. C. '22 § 5595; Civ. C. '12 § 3941; Civ. C. '02

§ 2838; G. S. 2179; R. S. 2308; 1824 (6) 236.
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CHAPTER 34.

Suits Involving State and United States.*

Sec. Sec.

10-2601. Persons appointed by United 10-2603. State as defendant in action affect-

States may prosecute in its be- ing title to real estate,

half. 10-2604. Action for forfeiture of property
10-2602. Suits affecting obligations of the to State.

State.

§ 10-2601. Persons appointed by United States may prosecute in its behalf.

Every person authorized and appointed by the United States for the pur-

pose, in its name and in its behalf, may commence and prosecute to final de-

cree, judgment and execution any action for the recovery from individuals

of debts due and effects belonging to the United States. Every such action

shall be conducted in the same manner and subject to the same rules and

regulations as when commenced by one citizen of this. State against another

citizen thereof, and the defendant shall be allowed the same privileges and
advantages as he would be entitled to if sued by a citizen of this State.

1942 Code § 336; 1932 Code § 336; Civ. P. '22 § 292; Civ. C. '12 § 3925; Civ. C. '02

§ 2S22; G. S. 2169; R. S. 2298; 1785 (4) 667.

§ 10-2602. Suits affecting obligations of the State.

No suit shall be filed nor shall any pending suit be prosecuted in any court

of this State affecting the issuance or sale of any state security, certificate of

indebtedness or bond the intent or effect of which is to prevent, delay or

affect the sale or other disposition thereof or which would have this effect

unless and until the plaintiff in such action shall make application to the

circuit judge presiding in the circuit in which the action is brought or, if

there be no judge presiding, then to the resident judge of such circuit or to

the Chief Justice of the Supreme Court, if the same be brought in the original

jurisdiction thereof, or if he be disabled or disqualified to an associate justice,

for leave to bring or prosecute such action and shall convince such judge or

justice of the merit in such action or proceeding. Such suit shall not then

be filed or prosecuted unless and until the plaintiff shall file in such court

a bond in such amount as will adequately protect the State against loss,

damage, injury and costs in an amount of not less than twenty-five thousand

dollars, subscribed by a duly licensed surety company or secured by the

deposit of a like amount in cash, conditioned to pay all loss, damage, injury

and costs, including attorney's fees, which the State may sustain in any such

action. And before any such action shall be commenced at least ten days'

notice thereof, together with a copy of the proposed complaint, shall be given

to the Governor and the State Treasurer, so as to afford them an opportunity

to appear before the judge or justice in opposition to the filing of the suit and

to be heard upon the amount of the bond to be required.

* As to damage claims against State Highway Department, see §§ 33-229 to 33-235.
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1942 Code § 442; 1932 Code § 442; 1930 (36) 1221.

Cited in State v. Osborne, 193 S. C. 158,

7 S. E. (2d) 526.

§ 10-2603. State as defendant in action affecting title to real estate.

In any action or suit at law affecting the title to real estate when it appears

that the State has or claims a judgment lien upon such real estate the State

may be made a party defendant in such action or suit at law, provided no

money demand is made in such suit or action at law against the State.

1942 Code § 405; 1932 Code § 405; 1926 (34) 963.

§ 10-2604. Action for forfeiture of property to State.

Whenever by the provisions of law any property, real or personal, shall be

forfeited to the State or to any officer for its use an action for the recovery of

such property, alleging the ground of the forfeiture, may be brought by the

proper officer in the circuit court.

1942 Code § 846; 1932 Code § 846; Civ. P. '22 § 794; Civ. P. *12 § 481; Civ. P. '02 § 443;

1870 (14) § 462.
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Title 11.

Contracts and Agency.*

Chap. 1. Sealed Instruments, § 11-1.

2. Gambling and Future Contracts, etc., §§ 11-51 to 11-68.

3. Statutes of Frauds, §§ 11-101 to 1 1-403.

4. Infants' Contracts, §§ 11-151 to 11-156.

5. Bulk Sales Contracts, §§ 11-201 to 11-206.

6. Separate Composition of One of Joint Debtors, §§ 11-251 to 11-253.

7. Agents Acting after Death of Principal, §§ 11-301 to 11-304.

CHAPTER 1.

Sealed Instruments.

Sec.

11-1. What considered sealed instruments.

§ 11-1. What considered sealed instruments.

Whenever it shall appear from the attestation clause or from any other

part of any instrument in writing that it was the intention of the party or

parties thereto that such instrument should be a sealed instrument then such

instrument shall be construed to be, and shall have the effect of, a sealed in-

strument although no seal be actually attached thereto.

1942 Code § 6751; 1932 Code § 6751; Civ. C. '22 § 3651; Civ. C. '12 § 2535; Civ. C. '02

§ 1677; 1899 (23) 48.

This section creates a statutory rule of And is applied to scroll or word "seal"

evidence and is applicable to all cases tried written in place of notarial seal. Walling-
since the passage of this act. Cook v. ford v. Western Union Tel. Co., 60 S. C.

Cooper, 59 S. C. 560, 38 S. E. 218 (1900). 201, 38 S. E. 443, 629 (1900).

* As to constitutional prohibition against impairing the obligation of contracts, see

S. C. Const., Art. 1, § 8.

[ISC Code]—65 1025



§ H-51 Code of Laws of South Carolina §11-51

CHAPTER 2.

Gambling and Future Contracts, etc

Article 1. Gambling Contracts.

Sec.

11-51. When loser of money at cards, etc.,

may recover by action.

11-52. If losers do not sue any other person
may.

11-53. Orders for discovery.

11-54. Notes, etc., given to secure wagers,
void.

11-55. Grants, conveyances, etc., of land
void.

Article 2. Contracts for Future Delivery.

11-61. Definitions.
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Article 1.

Gambling Contracts.

§ 11-51. When loser of money at cards, etc., may recover by action.

Any person who shall at any time or sitting, by playing at cards, dice table

or any other game whatsoever or by betting on the sides or hands of such as

do play at any of the games aforesaid, lose to any person or persons so play-

ing or betting, in the whole, the sum or value of fifty dollars and shall pay

or deliver the same or any part thereof shall be at liberty, within three months

then next ensuing, to sue for and recover the money or goods so lost and

paid or delivered or any part thereof from the respective winner or winners

thereof, with costs of suit, by action to be prosecuted in any court of com-

petent jurisdiction.

1942 Code § 6308; 1932 Code § 6308; Civ. C. '22 § 5160; Civ. C. '12 § 3416; Civ. C.
'02 § 2305; G. S. 1720; R. S. 1854; 1712 (2) 566.

The money or goods must be lost at one
time or at one sitting. Trumbo v. Finley,

18 S. C. 305 (1881).

And only the thing lost, and not the arti-

cles delivered in payment of it, can be re-

covered. Whelloch v. Bobo, Harp. (16 S.

C. L.) 421.

And there can be no recovery beyond the

time limit. Owen v. Davis, 1 Bail. (17

S. C. L.) 315; Willis v. Hockaday, 1 Spears
(28 S. C. L.) 379.

Payment need not be made at end of

gambling game.—There is no specific re-

quirement that payment be made upon the

conclusion of the gambling game. Francis

v. Mauldin, 215 S. C. 374, 55 S. E. (2d) 337

(1949).

And cause of action accrues each time
payment is made.—A cause of action ac-

crued to the defendant each time he made
a payment on the gambling debt, and he
had three months from the date of each

payment within which to bring an action

thereon. Francis v. Mauldin, 215 S. C.

374, 55 S. E. (2d) 337 (1949).

A principal may recover money lost by
his agent. Allen v. Watson, 2 Hill (20

S. C. L.) 319.

And one winner can recover of his joint

winner his share of money received on note

for wager. Owen v. Davis, 1 Bail. (17 S. C.

L.) 315.

Also recovery may be had of stakehold-

er, if demanded before he pays it over.
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§ 11-52 Contracts and Agency § 11-54

Bledsoe v. Thompson, 6 Rich. (40 S. C. L.) Therefore a contract to forfeit the de-

44. posit on the refusal to run the horse race

Or if he paid it over after notice to do for a wager above fifty dollars is void,

so.—Livingston v. Wootans, 1 N. & McC. Corley v. Berry, 1 Bail. (17 S. C. L.) 593.

(10 S. C. L.) 178. But a wager on a horse race for twenty
Horse racing is included in this section. dollars is not illegal. Barrett v. Hampton,

Barrett v. Hampton, 2 Brev. (4 S. C. L.) 2 Brev. (4 S. C. L.) 226.

226; Atchison v. Gee, 4 McC. (15 S. C. L.)

211.

§ 11-52. If losers do not sue any other person may.

In case any person who shall lose such money or other thing as aforesaid

shall not, within the time aforesaid, really and bona fide and without covin or

collusion sue and with effect prosecute for the money or other things so by
him or them lost and paid and delivered as aforesaid, it shall be lawful for

any other person, by any such action or suit as aforesaid, to sue for and

recover the same and treble the value thereof, with costs of suit, against such

winner or winners as aforesaid, the one moiety thereof to the use of the per-

son that will sue for the same and the other moiety to the use of the county

in which the offense shall have been committed.

1942 Code § 6309; 1932 Code § 6309; Civ. C. '22 § 5161; Civ. C. '12 § 3417; Civ. C. '02

§ 2306; G. S. 1721; R. S. 1855; 1712 (2) 566.

Sufficiency of complaint.—Complaint Stated in Francis v. Mauklin, 215 S. C.

which did not allege each loss to have been 374, 55 S. E. (2d) 337 (1949).

"at one time or sitting" was insufficient and
stated no cause of action. Trumbo v. Fin-

ley, 18 S. C. 305 (1881).

§ 11-53. Orders for discovery.

Any person who, by virtue of the provisions herein contained, shall or may
be liable to be sued for such moneys or other things so won shall be obliged

and compellable to answer, upon oath, such order as shall be made against

him for discovering the sum of money or other things so won at play as

aforesaid.

1942 Code § 6310; 1932 Code § 6310; Civ. C. '22 § 5162; Civ. C. '12 § 3418; Civ. C.
'02 § 2307; G. S. 1722; R. S. 1856; 1712 (2) 566.

§ 11-54. Notes, etc., given to secure wagers, void.

All notes, bills, bonds, judgments, mortgages or other securities or con-

veyances whatsoever given, granted, entered into or executed by any per-

son whatsoever when the whole or any part of the consideration of such,

conveyances or securities shall be (a) for any money or valuable thing what-

soever won by cock-fighting, horse-racing or by gaming or playing at cards,

dice tables, tennis, bowls or other game whatsoever or by betting on the

sides or hands of such as do game at any of the games aforesaid or any other

game or games, or (b) for the reimbursing or repaying any money knowingly

lent or advanced at the time and place of such cock-fighting, horse-racing or

play to any person (i) so gaming or betting as aforesaid or (ii) that shall,
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§ 11-55 Code of Laws of South Carolina § 11-62

during such cock-fighting, horse-racing or play, so bet shall be utterly void,

frustrate and of none effect to all intents and purposes whatsoever.

1942 Code § 6311; 1932 Code § 6311; Civ. C. '22 § 5163; Civ. C. '12 § 3419; Civ. C. '02

§ 2308; G. S. 1723; R. S. 1857; 1712 (2) 567; 1791 (5) 178.

Note void even if in hands of innocent Admissibility of evidence.—Where note
holder.—A promissory note given for a was made payable to bearer, in an action

loan of money with which to gamble is to recover on the note by a holder, state-

void whether in the hands of the payee or ments of the payee that note was for pay-
an innocent holder. Mordecai v. Dawkins, ment of gambling debt are admissible.

9 Rich. (43 S. C. L.) 262. Sharp v. Smith, 7 Rich. (41 S. C. L.) 3.

Where certain goods were won and ac- Cited in Francis v. Mauldin, 215 S. C. 374,

tually transferred to the winner, a note given 55 S. E. (2d) 337 (1949).

for the goods by a third party is valid.

Willis v. Hockaday, 1 Spears (28 S. C. L.)

379.

§ 11-55. Grants, conveyances, etc., of land void.

When such mortgages, securities or other conveyances shall be of lands,

tenements or hereditaments or shall be such as to encumber or affect the

same such mortgages, securities or other conveyances shall enure and be to

and for the sole use and benefit of, and shall devolve upon, such person or

persons as shall have been or may be entitled to such lands, tenements or

hereditaments in case the grantor thereof or the person or persons so en-

cumbering the same had been dead and as if such mortgages, securities or

other conveyances had been made to such person or persons by the person so en-

cumbering the same. And all grants and conveyances to be made for the pre-

venting of such lands, tenements or hereditaments from coming to, or de-

volving upon, such person or persons hereby intended to enjoy the same
as aforesaid shall be deemed fraudulent and void and of none effect, to all

intents and purposes whatsoever.

1942 Code § 6312; 1932 Code § 6312; Civ. C. '22 § 5164; Civ. C. '12 § 3420; Civ. C. '02

§ 2309; G. S. 1724; R. S. 1858; 1791 (5) 178.

Article 2.

Contracts for Future Delivery.

§ 11-61. Definitions.

For the purpose of this article

:

(1) The term "contract for sale" shall be held to include sales, purchases,

agreements of sale, agreements to sell and agreements to purchase ; and

(2) A "bucket shop" is hereby defined to be any place of business wherein

are made contracts of the sort or character denounced by § 11-62.

1942 Code §§ 6313, 6316; 1932 Code §§ 6313, 6316; 1928 (35) 1321.

§ 11-62. Contracts when actual delivery not contemplated void.

Any contract of sale for future delivery of cotton, grain, stocks or other

commodities when it is not the bona fide intention of parties that the things

mentioned therein are to be delivered but which is to be settled according

to or upon the basis of the public market quotations or prices made on any
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S 11-63 Contracts and Agency § 11-64

board of trade, exchange or other similar institution, without any actual

bona fide execution and the carrying out of such contract upon the floor of

such exchange, board of trade or similar institution, in accordance with the

rules thereof, shall be null and void and unenforceable in any court of this

State and no action shall be maintainable thereon at the suit of any party.

1942 Code § 6315; 1932 Code § 6315; 1928 (35) 1321.

Intention of parties control.—The valid-

ity of the contract depends upon the bona
fide intention of the parties. Sampson v.

Camperdown Cotton Mills, 82 F. 833 (1897).

And bona fide intention of both parties

must be proved.—Not only must the buyer
prove his intention to receive, but also he
must prove the intention of the seller to

deliver at the time of making of the con-
tract in order to prove a contract of sale for

future delivery of cotton. Maybank & Co.
v. Rodgers, 98 S. C. 279, 82 S. E. 422 (1913),

construing similar provision, since repealed.

And such intention may be proved even
though contract made by agent.— It is not
necessary that both parties to the contract

be actually present when it is made in order

to have the bona fide intention necessary
to make it valid, but an agent may make
the contract and there still may be the

necessary intention to make it binding.

Marlboro Cotton Mills v. O'Neal, 114 S. C.

459, 103 S. E. 781 (1919), construing sim-
ilar provision, since repealed.

Damages not recoverable for non-delivery

of telegram authorizing void contract.

—

Where contract void because future delivery

of cotton not intended, plaintiff could not

recover damages from telegraph company
for non-delivery of telegram authorizing

sale to brokers. Wiggins v. Postal Tel. Co.,

130 S. C. 292, 125 S. E. 568 (1923), constru-

ing similar provision, since repealed.

Applied in Gist v. Western Union Tel
Co., 45 S. C. 344, 23 S. E. 143 (1895)

Gwathnev v. Burgiss, 98 S. C. 152, 82 S
E. 394 (1913); Knight, Yancey & Co. v
Atna Cotton Mills, 80 S. C. 213, 61 S. E
396 (1907); Barr v. Satcher, 72 S. C. 35

51 S. E. 530 (1904): Harvey v. Doty, 50

S. C. 548, 27 S. E. 943 (1896); Harvey v
Doty, 54 S. C. 382, 32 S. E. 501 (1898)

Doughty v. Lightsey, 101 S. C. 370, 85 S. E.

898 (1914); McLure v. Wilson, 292 F. 109

(1923); Parker & Co. v. Moore, 125 F. 807

(1903).

Cited in Huntley v. Sullivan, 170 S. C. 391,

170 S. E. 664 (192S).

§11-63. Local exchanges.

There may be organized, as voluntary associations, in any municipality in

this State cotton exchanges, grain exchanges, boards of trade or similar in-

stitutions to receive and post quotations on cotton, grain, stocks or other

commodities for the benefit of their members or other persons engaged in the

production of cotton, grain or other commodities. Every such association

shall be composed of members and shall adopt a uniform set of rules and

regulations not incompatible with the laws of this State and of the United

States. They shall open their books to inspection of all proper courts and

officers when required so to do.

1942 Code §6319; 1932 Code §6319; 1928 (35) 1321.

§ 1 1-64. Certain contracts of sale for future delivery valid.

All contracts of sale for future delivery of cotton, grain, stocks or other

commodities

:

(1) Made in accordance with the rules of any board of trade, exchange or

similar institution

;

(2) Actually executed on the floor of such board of trade, exchange or sim-

ilar institution and performed or discharged according to the rules thereof;

and
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§ 11-65 Code of Laws of South Carolina § 11-65.1

(3) Placed with or through a regular member in good standing of a cot-

ton exchange, grain exchange, board of trade or similar institution organ-

ized under the laws of this or any other state

Shall be valid and enforceable in the courts of this State according to their

terms ;
provided, that

:

(1) Contracts of sale for future delivery of cotton in order to be valid and

enforceable as provided herein must not only conform to the foregoing re-

quirements of this section but must also be made subject to the provisions of the

United States Cotton Futures Act, approved August 11 1916 and any amend-
ments thereto

;

(2) If the foregoing proviso should for any reason be held inoperative

then contracts for future delivery of cotton shall be valid and enforceable if

they conform to the foregoing requirements of this section ; and

(3) When it is not contemplated by the parties to any contract that there

shall be an actual delivery of the commodities sold or bought thereby such

contract shall be unlawful. *

1942 Code § 6314; 1932 Code § 6314; 1928 (35) 1321.

§11-65. Hedging contracts valid.

Any person making any contract of sale for future delivery of any cotton,

grain, meats or other animal, mineral or vegetable product of which such

person is, at the time of the making of such contract of sale for future delivery,

the actual owner or as to which such person may be duly authorized by the

owner thereof to make and enter into such contract of sale for future delivery

may for his protection on such contract of sale for future delivery make and

negotiate sales or purchases for future delivery upon any legally established

board of trade or exchange in this or any other State and under the rules and

regulations of such board of trade or exchange of a like and equal amount of

cotton, grain, meats or other animal, mineral or vegetable products as that

covered by and embraced in such contract of sale for future delivery of cot-

ton, grain, meats or other animal, mineral or vegetable products so owned by
him or which, at the time of the making of such contract of sale he was duly

authorized by the owners thereof to enter into such contract to sell, for future

delivery. And every such contract of sale or purchase so made upon any
legally established board of trade or exchange in this or any other state shall

be taken and adjudged by the courts of this State to be a good, valid and

legitimate contract of sale or purchase, anything in the statutes of this State

to the contrary notwithstanding; provided, that this section shall be deemed
to authorize only bona fide hedges or contracts of purchase or sale for the

purpose of fixing prices.

1942 Code § 6321; 1932 Code § 6321; 1928 (35) 1228.

§ 11-65.1. Charters amended to confer powers set out in § 11-65.

The charters of all associations or corporations incorporated under the laws

of this State are hereby amended so as to confer upon them the rights and

powers conferred and established by § 11-65.

1942 Code §6321; 1932 Code §6321; 1928 (35) 1228.
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§ 11-66 Contracts and Agency § 11-101

§ 11-66. Statements to be furnished by agents; effect of failure to furnish.

Every person shall furnish upon demand to any principal for whom such

person has executed any contract for the future deliver}' of any cotton, grain,

stocks or other commodities a written instrument setting forth the name and

location of the exchange, board of trade or similar institution upon which

such contract has been executed, the date of the execution of the contract and

the name and address of the person with whom such contract was executed.

If such person shall refuse or neglect to furnish such statement upon reason-

able demand such refusal or neglect shall be prima facie evidence

that such contract was an illegal contract within the provisions of § 11-62

and that the person who executed it was engaged in the maintenance and

operation of a bucket shop.

1942 Code § 6317; 1932 Code § 6317; 1928 (35) 1321.

§ 11-67. Maintenance of bucket shop prohibited.

The maintenance or operation of a bucket shop at any point in this State is

prohibited.

1942 Code § 6316; 1932 Code § 6316; 1928 (35) 1321.

§ 11-68. Assistance in making contracts or operating bucket shop a felony.

Any person who, either as agent or principal, enters into or assists in making
any contract of sale of the sort or character denounced in § 11-62 for the future

delivery of cotton, grain, stocks or other commodities or who maintains a

bucket shop shall be guilty of a felon}- and upon conviction shall be im-

prisoned in the penitentiary not exceeding two years.

1942 Code §6318; 1932 Code §6318; 1928 (35) 1321.

CHAPTER 3.

Statutes of Frauds.

Sec. Sec.

11-101. Agreements required to be in writ- 11-103. Contracts for sale of goods for

ing. fifty dollars or more,
11-102. Action on representations as to

character, etc.

§ 11-101. Agreements required to be in writing.

No action shall be brought whereby

:

(1) To charge any executor or administrator upon any special promise to

answer damages out of his own estate ;

(2) To charge the defendant upon any special promise to answer for the

debt, default or miscarriage of another person ;

(3) To charge any person upon any agreement made upon consideration of

marriage

;

(4) To charge any person upon any contract or sale of lands, tenements or

hereditaments or any interest in or concerning them ; or
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§ 11-101 Code of Laws of South Carolina § 11-101

(5) To charge any person upon any agreement that is not to be performed

within the space of one year from the making thereof ;

Unless the agreement upon which such action shall be brought or some
memorandum or note thereof shall be in writing and signed by the party to

be charged therewith or some person thereunto by him lawfully authorized.

1942 Code § 7044; 1932 Code § 7044; Civ. C. '22 § 5516; Civ. C. '12 § 3737; Civ. C.
-

02

§ 2652; G. S. 2019; R. S. 2151; 1712 (2) 545.

I. General Consideration.

II. Promise of Executor or Administrator.

III. Promise to Answer for Debt of An-
other.

IV. Contracts Relating to Land.

V. Agreement Not to Be Performed
within Year.

VI. Sufficiency of Memorandum.
VII. Part Performance.

I. GENERAL CONSIDERATION.

It is not competent to prove by oral tes-

timony any of the essential elements of a

contract which the statute of frauds re-

quires to be in writing. McCathern v.

O'Donnell & Co., 181 S. C. 76, 186 S. E.

659 (1935).

Statute may be waived.—The protection

afforded by this statute is a personal priv-

ilege of the parties to the agreement, and
may be waived by them. Walker v.

Preacher, 188 S. C. 431. 199 S. E. 675

(1937).

But one party cannot take benefit of stat-

ute when other induced to waive.—Equity
will not allow the statute of frauds to be

used as an instrument of fraud, and where
a party to a contract within the statute

induces the other to waive some provision

thereof upon which he is entitled to insist

and to change his position to his disad-

vantage with respect thereto, the party so

acting will be estopped to claim the benefit

of the statute. Florence Printing Co. v.

Parnell, 178 S. C. 119, 182 S. E. 313 (1934).

When statute of frauds properly raised

by demurrer.—The rule is that when a com-
plaint involving a contract that comes with-

in the terms of the statute of frauds fails

to show whether the contract is written or

oral, this does not furnish a ground for

demurrer, because it will be assumed in such

a case that the contract is in the form re-

quired by law; but where the complaint

shows on its face that such a contract is

not in writing, its legality and enforceabil-

ity under a statute of frauds are properly

raised by a demurrer. McMillan v. King,

193 S. C. 14, 7 S. E. (2d) 521 (1939).

II. PROMISE OF EXECUTOR OR
ADMINISTRATOR.

Administrator's agreement to pay own
debt not within section.—Plaintiff purchased
corn and made payment to defendant's in-

testate. Before delivery defendant's intes-

tate died. Defendant was appointed his

administrator and for his own use purchased
the corn from plaintiff. It was held that

this agreement was not subject to the stat-

ute of frauds because it was not agreement
to pay debt of intestate out of own estate,

but to pay debt of own for valuable con-
sideration. Harrell v. Witherspoon, 3 McC.
(14 S. C. L.) 486.

III. PROMISE TO ANSWER FOR
DEBT OF ANOTHER.

An oral promise to sign note for goods
sold and charged to another is unenforce-

able as "collateral promise to answer for

another's debt." Henderson & Dempsey v.

Skinner, 146 S. C. 281, 143 S. E. 875 (1927).

As is agreement to secure client against

loss on loans.—A lawyer's oral agreement
to secure client against loss on loans made
through him is void under this section.

McCoy v. Hydrick, 143 S. C. 135. 141 S. E.

174 (1926).

But whenever promise subserves purpose

of promisor, it is enforceable.—Wherever
the main purpose and object of the prom-
isor is not to answer for another, but to

subserve some purpose of his own. his

promise is not within the statute, although

it may be in form a promise to pay the

debt of another. Price v. Bethea, 167 S. C.

376, 166 S. E. 409 (1930), quoting Lorick

& Lowrance v. Caldwell, 85 S. C. 94. 67

S. E. 143 (1909).

As when promise means greater commis-
sions for promisor.—Tobacco warehouse

employee's oral promise to bear half of loss

warehouseman might sustain by re-employ-

ing discharged employee, held admissible

and not within statute where re-employ-

ment meant greater commissions for prom-
isor. Price v. Bethea, 167 S. C. 376, 166

S. E. 409 (1930).

Or forbearance to enforce existing lien

benefits promisor.—A promise to pay the
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debt of another upon forbearance to en-

force immediately some subsisting lien is

not within the statute of frauds, when the

release is a damage to the creditor or a

benefit to the party promised for. Ellis &
Co. v. Carroll, 68 S. C. 376, 47 S. E. 679

(1903).

Or where purchase is made for benefit of

both promisor and promisee.—Where prin-

cipal stockholders agreed to equalize their

holdings with stock acquired from miscel-

laneous holders, the purchase was made for

the benefit of both, and their agreement
concerning it is not within the statute of

frauds. Florence Printing Co. v. Parnell,

178 S. C. 119, 182 S. E. 313 (1934).

But the fact that a promisor owns a ma-
jor portion of the stock of a debtor cor-

poration is not enough to constitute a new
consideration and take a parol promise to

pay debt of another out of the statute of

frauds. Turner v. Lyles, 68 S. C. 392, 48

S. E. 301 (1903).

Whether liability original or collateral is

question for jury.—Where a tenant agreed
to be liable for the debt of his landlord,

it was held a question for the jury whether
his liability was original, or whether his lia-

bility was collateral so as to bring it within

the statute of frauds. Farmers Bank v.

Eledge, 126 S. C. 517, 120 S. E. 362 (1923).

Part payment does not take promise to

pay debt of another out of the statute. Mil-

wee v. Jay, 47 S. C. 430. 25 S. E. 298 (1895).

For additional related cases, see Murrell v.

Greenland, 1 Desaus. (1 S. C. Eq.) 332;

Stephens v. Winn, 3 Brev. (5 S. C. L.) 17;

Gunnels v. Stewart, 3 Brev. (5 S. C. L.) 52;

Jones v. Ballard, 2 Mill (9 S. C. L.) 113:

Hughes v. Creyon, 2 Mill (9 S. C. L.) 257;

Ayer v. Hav, 2 Mill (9 S. C. L.) 365; Pigott

v. Siau, 1 N. & McC. (10 S. C. L.) 124;

Aiken v. Duren, 2 N. & McC. (11 S. C. L.)

370; Caldwell v. McKain, 2 N. & McC. (11

S. C. L.) 555; Leland v. Crevon, 1 McC. (12

S. C. L.) 100; McBride v. Watts, 1 McC. (12

S. C. L.) 384; Mease v. Wagner, 1 McC. (12

S. C. L.) 395; Madden v. McCrav, 1 McC.
(12 S. C. L.) 486; Atkinson v. Barfield, 1

McC. (12 S. C. L.) 575; Boyce v. Owens,
2 McC. (13 S. C. L.) 208; Lecat v. Tavel,

3 McC. (14 S. C. L.) 158; Barnstine v. Eg-
gart, 3 McC. (14 S. C. L.) 162; Caston v.

Moss, 1 Bail. (17 S. C. L.) 14; Roche v.

Chaplin, 1 Bail. (17 S. C. L.) 419; McMorris
v. Herndon, 2 Bail. (18 S. C. L.) 56; Aiken
v. Cheeseborough. 1 Hill (19 S. C. L.) 172;

Cohen v. Hart, 2 Hill (20 S. C. L.) 304;

Corbett v. Cochran, 3 Hill (21 S. C. L.) 41;

Fyler v. Givens, 3 Hill (21 S. C. L.) 48;

Richardson v. Richardson, 1 McM. (26 S.

C. L.) 280; Pope v. Fort, 2 McM. (27 S. C.

L.) 60; Bronson v.- Stroud, 2 McM. (27 S.

C. L.) 372; Simpson v. Nance, 1 Spears
(28 S. C. L.) 4; Strohecker v. Cohen, 1

Spears (28 S. C. L.) 349; Savage v. Kin-
loch, Speers (17 S. C. Eq.) 464; Kinloch
v. Brown, 2 Spears (29 S. C. L.) 284; Bird
v. Muhlinbrink, 1 Rich. (30 S. C. L.) 199;

Dunpal v. Thorne, 1 Rich. (30 S. C. L.)

213; Kinloch v. Brown, 1 Rich. (30 S. C.

L.) 223; Thomas v. Croft, 2 Rich. (31 S.

C. L.) 113; Antonio v. Clissev, 3 Rich. (37

S. C. L.) 201 ; Durham v. Arledge, 1 Strob.

(36 S. C. L.) 5; Tindal v. Touchberry, 3

Strob. (34 S. C. L.) 177; Hindman v. Lang-
ford, 3 Strob. (34 S. C. L.) 207; Taylor v.

Drake, 4 Strob. (35 S. C. L.) 431; Hill v.

Smith, 12 Rich. (46 S. C. L.) 698; Griffin

v. Rembert, 2 S. C. 410 (1870); Williams v.

Caldwell, 4 S. C. 100 (1872); Black v.

White, 13 S. C. 37 (1879); Duncan & Shu-
mate v. Heller, 13 S. C. 94 (1879); Felder
v. Walker, 24 S. C. 596 (1885); Robert-
son v. Hunter, 29 S. C. 9, 6 S. E. 850 (1887)

;

Ollever v. Duval, 32 S. C. 273, 10 S. E.

1070 (1889); Willoughbv v. Florence, 51

S. C. 462, 29 S. E. 242 (1897); Speer v.

Meschine, 46 S. C. 505, 24 S. E. 329 (1895).

Applied in State v. Mutual Sav. Bank, 135

S. C. 417, 133 S. E. 901 (1923); Standard
Ace. Ins. Co. v. Simpson, 64 F. (2d) 583

(1933), cert, denied 290 U. S. 688, 54 S. Ct.

123, 78 L. Ed. 595 (1933).

IV. CONTRACTS RELATING
TO LAND.

"Concerning" synonymous with "in".

—

This section can only be applied to con-
tracts which have in view the transfer of
an interest "in or concerning" lands, the
word "concerning" being simply synony-
mous with the word "in". Carter v. McCall,
193 S. C. 456, 8 S. E. (2d) 844 (1939).
Meaning of "interest in land."—The term

'"interest in land," as used in this section,

means some portion of the title or right of

possession, and does not include agreements
which may affect land but which do not
contemplate the transfer of any title, own-
ership or possession. Carter v. McCall, 193

S. C. 456, 8 S. E. (2d) 844 (1939).

Contract of sale must supply means of

identifying land.—The law does not require

that a contract for the sale of land shall

in itself be wholly sufficient to identify the

land, but the contract is sufficient if it fur-

nishes the means of identification. The
writing or writings must furnish the means
or key by which the description may be
made certain. Speed v. Speed, 213 S. C.

401. 49 S. E. (2d) 588 (1948).

Effect of meager description of land in

contract of sale.—A meager description of
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land in a contract is frequently held insuffi-

cient where the vendor owns two or more
parcels of land which fit the description.

But where it appears from extrinsic evidence

that the vendor owns but one parcel of land

answering the description in the memo-
randum, the courts are inclined to uphold
such description of the property. Speed v.

Speed, 213 S. C. 401, 49 S. E. (2d) 588

(1948).

Parol evidence may not vary terms of

deed.—The plea of the statute of frauds

will not be permitted to shield a fraud, but
at the same time one of the most valuable

safeguards thrown around a deed is that

parol evidence is not admissible to vary or

contradict the terms of a written contract.

This applies in all its strictness to actions

involving deeds. Scott v. Scott, 216 S. C.

280, 57 S. E. (2d) 470 (1950).

But may be allowed to show extent of

property already identified.—Where the

identity of the property is definitely certain,

it is proper to show by parol testimony of

what the property consisted and the extent

thereof. Speed v. Speed, 213 S. C. 401, 49
S. E. (2d) 588 (1948).

Parol contract relating to acquisition of

interest in land.—Under this section a parol

contract relating to acquisition of interest

in real estate, such as contract to devise

land, is not enforceable save under excep-
tional conditions. White v. McKnight, 146

S. C. 59, 143 S. E. 552 (1926).

Parol agreement for lease of hunting
privileges on land is within the statute of

frauds as "transaction relating to real es-

tate." Palachucola Club v. Withington, 159

S. C. 446, 157 S. E. 621 (1929).

But defense not available to tenant who
had use of premises.—A defense that lease

agreement was voidable under this section

is not available to a tenant, who had had
use of the premises, in an action for rent

and on bond given in distress proceeding,
notwithstanding § 41-203. Coe v. Burrell,

136 S. C. 410, 134 S. E. 373 (1924).

Nor to person who agreed to bid for

another at auction.—Where defendant oral-

ly agreed to buy land belonging to the

plaintiff for such plaintiff at a judicial sale,

the statute of frauds did not prevent recov-

ery by the plaintiff, because the action was
not based upon a mere repudiation of an
oral agreement concerning land, but upon
the chilling of bidding at the sale result-

ing from the conduct of the defendant. Jar-

rot v. Kuker, 78 S. C. 510. 59 S. E. 533

(1906).

Nor where broker's compensation was
one-half value of certain lands.—Where a

broker claimed one-half the value of cer-

tain lands under an oral contract and it

was contended that his claim to one-half

of the value of the lands involved was tanta-

mount in law to claiming title to a one-
half interest therein, and consequently the

only matter in controversy was an inter-

est in the land itself coming within this

section, it was held that value of an article

is intangible, an attribute of the article

and a separate conception from the thing
itself which in this case was a measure of

compensation and could not be brought
within this section. Carter v. McCall, 193

S. C. 456, 8 S. E. (2d) 844 (1939).

As to contract for sale of land, see Den-
ton v. McKenzie, 1 Desaus. (1 S. C. Eq.)
289; Givens v. Calder, 2 Desaus. (2 S. C.

Eq.) 171; Hutchinson v. Hutchinson, 4

Desaus. (4 S. C. Eq.) 77; Cosack v. Des-
coudres, 1 McC. (12 S. C. L.) 425; Howell
v. Howell, Harp. (5 S. C. Eq.) 156; Corn-
well v. Spence, Harp. (5 S. C. Eq.) 258;
Smith v. Smith, 1 Rich. (18 S. C. Eq.) 130;

Schmidt v. Gatewood, 2 Rich. (19 S. C. Eq.)

162; Poag v. Sandifer, 5 Rich. (26 S. C.

Eq.) 170; Cox v. Cox, 5 Rich. (26 S. C.

Eq.) 365; Johnson v. La Motte. 6 Rich.

(27 S. C. Eq.) 347; Church v. Farrow, 7

Rich. (28 S. C. Eq.) 378; Lee v. Lee, 11

Rich. (32 S. C. Eq.) 574; Hyde v. Cooper,
13 Rich. (34 S. C. Eq.) 250; Garrett v. Ma-
lone, 8 Rich. (42 S. C. L.) 335; Davis v.

Moore, 9 Rich. (43 S. C. L.) 215; Tram-
mell v. Trammell, 11 Rich. (45 S. C. L.)

471; Jones v. McMichael, 12 Rich. (46 S. C.

L.) 176: Wetmore v. Rhett, 12 Rich. (46 S.

C. L.) 565; Billings v. Clinton, 6 S. C. 90

(1874); Hill v. Smith, 12 Rich. (46 S. C. L.)

698; Lyles v. Kirkpatrick, 9 S. C. 265 (1877) ;

Coleman v. Chester, 14 S. C. 286 (1879);
Harrison v. Bailey, 14 S. C. 334 (1878 1;

Coney v. Timmons. 16 S. C. 378 (1881);
Minis v. Chandler, 21 S. C. 480 (1884); Nes-
bitt v. Cavender, 27 S. C. 1, 2 S. E. 702

(1886); Boozer v. Teague, 27 S. C. 348, 3

S. E. 551 (1886); Martin v. Patterson, 27

S. C. 621, 2 S. E. 859 (1887); Hunter v.

Mills, 29 S. C. 72, 6 S. E. 907 (1887);
Charles v. Byrd, 29 S. C. 544, 8 S. E. 1

(1888); Shuford v. Shingler, 30 S. C. 612,

8 S. E. 799 (1888); Lamar v. Wright. 31

S. C. 60, 9 S. E. 736 (1888); Rhode v.

Tuten, 34 S. C. 496, 13 S. E. 676 (1889);
Dixon v. Hockady, 36 S. C. 60, 15 S. E.

342 (1890); Davis v. Pollock, 36 S. C. 544,

15 S. E. 718 (1891); Coleman v. Curtis,

36 S. C. 607, 15 S. E. 709, 16 S. E. 770

(1892).

Applied in Walker v. Preacher. 185 S. C.

462, 194 S. E. 868 (1937); Jackson v. Frier,

118 S. C. 449, 110 S. E. 676 (1921).

1034



§ 11-101 Contracts and Agency § 11-101

V. AGREEMENT NOT TO BE PER-
FORMED WITHIN YEAR.

This statute does not apply except in such
cases where the contract cannot possibly

be performed within the year. Florence
Printing Co. v. Parnell, 178 S. C. 119, 182

S. E. 313 (1934).

An oral contract of employment for an
indefinite period, possible of performance
within one year from its making, is not
within the statute of frauds. McGehee v.

South Carolina Power Co., 187 S. C. 79,

196 S. E. 538 (1935).

And is not applicable where contingency
may occur within year.—This provision ap-
plies only to those contracts which are im-
possible of performance within a year, and
a contract on a contingency which may
occur within a year need not be supported
by a writing. This rule has a particular

application to contracts of employment for

an indefinite term or on a contingency.
Weber v. Perry, 201 S. C. 8, 21 S. E. (2d)
193 (1941).

In Thompson v. Gordon, 3 Strob. (34 S.

C. L.) 196, the court held that the statute

of frauds, when it enacts that any agreement
that is not to be performed within the space
of one year, for the making thereof, shall

be in writing, means an agreement not to

be performed in the space of a year, and
expressly so stipulated. A contingency is

not within the statute— it must appear,
within the agreement, that is is not to be
performed till after the year, to make a note
in writing necessary. Walker v. Wilming-
ton, C. & A. R. Co., 26 S. C. 80. 1 S. E.
366 (1886); Oswald v. Lawton, 187 S. C.
42, 196 S. E. 535 (1937): McGehee v. South
Carolina Power Co., 187 S. C. 79, 196
S. E. 538 (1935).

Such as oral contract of insurance.—An
oral contract of insurance is not within this

section since it may be completely per-
formed within a year upon the happening
of a contingency. Globe Indemnity Co. v.

Cooper Motor Lines, 206 S. C. 154, 33 S. E.
(2d) 405 (1944).

This section did not apply to action which
was not based upon an oral agreement or
understanding as to issuance of insurance
policy, but on account of knowledge im-
puted to defendant there was fraud or in-

equitable conduct in issuing the policy.

Aiken Petroleum Co. v. National Petroleum
Underwriters, 207 S. C. 236, 36 S. E. (2d)
380 (1945).

Or agreement to give permanent employ-
ment.—Agreement to give permanent em-
ployment in consideration of release from
liability for injury held agreement not to
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be performed within one year within stat-

ute. Marshall v. Charleston & W. C. Ry.
Co., 164 S. C. 283, 162 S. E. 348 (1926).

But is applicable to agreement to con-
struct and keep in repair.—An alleged oral

agreement of a landlord to construct an ad-
dition to rented premises and to keep it in

proper repair is invalid as an agreement
not to be performed within the space of
one year within the statute of frauds. Row-
land & Sons, Inc. v. Bock, 150 S. C. 490,
148 S. E. 549 (1927).

And to agreement for year's employ-
ment commencing in future.—A verbal
agreement entered into on the 1st of July,
for a year's services, to commence on the
1st of the following October, is within the
statute of frauds, as not to be performed
within one year. Mendelsohn v. Banov,
57 S. C. 147, 35 S. E. 499 (1899).

Admissibility of evidence.—Testimony is

admissible to prove that a contract alleged
as made on or "about" December 24, cover-
ing employment for one year from the fol-

lowing January, was later confirmed so as
to be within this section. Crosby v. Brad-
ley, 142 S. C. 385, 140 S. E. 702 (1925).

As to contracts not to be performed with-
in a year, see Gee v. Hicks, Rich. Cas. (9

S. C. Eq.) 5; Thompson v. Gordon. 3 Strob.

(34 S. C. L.) 196; Compton v. Martin, 5

Rich. (39 S. C. L.) 14; Gadsden v. Lance,
McM. (16 S. C. Eq.) 87; Jones v. Mc-
Michael, 12 Rich. (46 S. C. L.) 176; Carter
v. Brown, 3 S. C. 298 (1871); Walker v.

Wilmington, C. & A. R. Co., 26 S. C. 80,

1 S. E. 366 (1886); Duckett v. Pool, 33
S. C. 238, 11 S. E. 689 (1890) ; Wise v. Wise,
60 S. C. 426, 38 S. E. 794 (1899); Hillhouse
v. Jennings, 60 S. C. 392, 38 S. E. 596
(1900); Turnipseed v. Sirrine, 57 S. C. 559,

35 S. E. 757 (1899); Alexander v. Mc-
Daniel, 56 S. C. 252, 34 S. E. 405 (1899).

VI. SUFFICIENCY OF
MEMORANDUM.

Memorandum must be in writing.—The
statute requires not only that the agree-
ment, or some memorandum or note there-

of, shall be signed by the party to be
charged, etc., but that the memorandum or
note shall be in writing. That the mem-
orandum so required to be in writing must
contain all the essential elements of a con-
tract is well settled in this jurisdiction.

McCathern v. O'Donnell & Co., 181 S. C.

76, 186 S. E. 659 (1935), quoting from Ruff
v. Hudspeth, 122 S. C. 391, 115 S. E. 626

(1921).

And must contain all material terms of

agreement.—For a writing to be sufficient
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memorandum to take a verbal contract to

convey out of the statute of frauds, the
writing relied on must contain all the ma-
terial terms of the agreement, and it cannot
be supplemented by parol evidence. Booz-
er v. Teague, 27 S. C. 348, 35 S. E. SSI

(1886).

Form of memorandum is immaterial.—It

is well settled that the form of writing re-

quired by the statute is not material. What-
ever form the agreement may assume, if

the writing or writings, viewed as a whole,

constitute in essence or substance upon their

face a note or memorandum in writing, sub-

scribed by the party sought to be charged,

showing who the contracting parties are,

the subject matter of the sale, and the con-

sideration, the statute is satisfied. Speed v.

Speed, 213 S. C. 401, 49 S. E. (2d) 588

(1948).

Letter which recites contract is sufficient.

This section merely requires some memo-
randum or note of the agreement relating

to real estate to be in writing and signed

by the party charged therewith or his agent,

and does not require a formally executed

contract. There must be written evidence

of the contract, if there is no written con-

tract, and a letter which recites the con-

tract, but repudiates it, is sufficient. Block-

er v. Hundertmark, 204 S. C. 269, 28 S. E.

(2d) 855 (1942).

Pleading may be sufficient writing.—

A

pleading, if sufficiently definite and certain,

and signed by the party to be charged, or

by his agent or attorney on his behalf,

admitting a parol agreement within the

statute, may constitute a sufficient writing

within the meaning of the statute so as to

enable the court to enforce a contract.

Walker v. Preacher, 188 S. C. 431, 199

S. E. 675 (1934).

If no oral testimony needed.—In order
for a pleading to constitute a sufficient

memorandum of an oral contract, the sub-

ject matter must be so certainly described

that no oral testimony is needed to sup-
ply any necessary terms or conditions.

Walker v. Preacher, 188 S. C. 431, 199 S. E.

675 (1937).

Will must refer to parol contract.—

A

will devising land to a certain person, with-

out reference to testator's parol contract to

do so, is not a sufficient written memoran-
dum or note. White v. McKnight, 146 S.

C. 59, 143 S. E. 552 (1926).

And testator must not make subsequent
will.—A will is not a sufficient memorandum
of an agreement required by the statute

of frauds to be in writing if the testator

afterwards makes a later and different will.

McMillan v. King, 193 S. C. 14, 7 S. E.
(2d) 521 (1939).

Auctioneer's memorandum on sale of
land.—Where land was sold under an or-

der of court in a partition action, the auc-
tioneer who made the sale was the agent
of both seller and purchaser and his entry
of lots sold, amount of bid, terms of sale,

and name of purchaser in his book was a
sufficient compliance with this section. Par-
rott v. Dickson, 151 S. C. 114, 148 S. E.
704 (1927).

As to what shall constitute a sufficient

writing of the agreement, see Davis v. Rob-
ertson. 1 Mill (8 S. C. L.) 71: Isaac v.

McGrath, 1 N. & McC. (10 S. C. L.) 563;
Douglass v. Spears, 2 N. & McC. (11 S.

C. L.) 207; Meadows v. Meadows, 3 McC.
(14 S. C. L.) 458; Anderson v. Chick, Bail

(8 S. C. Eq.) 118; McMorris v. Herndon,
2 Bail. (18 S. C. L.) 56; Rogers v. Collier,

2 Bail. (18 S. C. L.) 581; Trustees v. Wiley,
2 Hill (11 S. C. Eq.) 584; Fyler v. Givens,
3 Hill (21 S. C. L.) 48; Woodward v. Pick-
ett, Dud. (23 S. C. L.) 30; Bennett v.

Carter, Dud. (23 S. C. L.) 142; Toomer v.

Dawson. Chev. (25 S. C. L.) 68; Secrist v.

Twitty, 1 McM. (26 S. C. L. 255; Entz v.

Mills, 1 McM. (26 S. C. L.) 453; Hatcher
v. Hatcher, McM. (16 S. C. Eq.) 311; Draper
v. Pattani, 2 Spears (29 S. C. L.) 292; Sav-
age v. Kinloch, Speers (17 S. C. Eq.) 464;

Cristie v. Simpson, 1 Rich. (30 S. C. L.)

407; Elfe v. Gadsden, 2 Rich. (31 S. C. L.)

373; Brown v. Brown, 1 Strob. (20 S. C.
Eq.) 363; Sams v. Fripp, 10 Rich. (31 S.

C. Eq.) 447; Hyde v. Cooper, 13 Rich. (34
S. C. Eq.) 250; Griffin v. Rembert, 2 S. C.

410 (1870); Mims v. Chandler, 21 S. C. 480

(1884); Humbert v. Brisbane, 25 S. C. 506

(1885); Boozer v. Teague, 27 S. C. 348,

3 S. E. 551 (1886); Groce v. Jenkins, 28

S. C. 172, 5 S. E. 352 (1887); Kennedy v.

Gramling, 33 S. C. 367, 11 S. E. 1081 (1889);
Willis v. Hammond, 41 S. C. 153, 19 S. E.
310 (1893).

VII. PART PERFORMANCE.
Specific performance allowable to pre-

vent fraud.—When an alleged contract rests

in parol, such a contract is in the teeth

of the statute of frauds, but specific per-

formance (or its equivalent) is properly

allowable only when enforcement of that

statute would result in a fraud upon the

promisee as only in prevention of fraud

do courts allow a violation of the statute.

Young v. Levy, 206 S. C. 1, 32 S. E. (2d)

889 (1944).

And may be enforced only in equity.

—

Specific performance of parol contract re-

lating to acquisition of interest in real es-
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tate, such as contract to devise land, may
be enforced in equity, notwithstanding this

section, where there has been part per-

formance by party seeking relief. White
v. McKnight, 146 S. C. 59, 143 S. E. S52

(1926).

Purpose of part performance.—The doc-

trine of part performance is founded largely

on the doctrine of estoppel, and is founded
on the equitable purpose to prevent a con-

tractor under an oral agreement from get-

ting the pecuniary benefits of an agree-

ment to convey, without carrying out the

agreement, and preventing the imposition

of a serious loss to the purchaser of the

property who in reliance upon an oral agree-

ment has paid or expended money in reli-

ance on his purchase. McMillan v. King,

193 S. C. 14, 7 S. E. (2d) 521 (1939).

Payment insufficient to constitute part

performance.—In Humbert v. Brisbane, 25

S. C. 506, the court held that it is well set-

tled that even a parol contract for the sale

of land may be enforced when there has
been such part performance as, under the

cases, will take it out of the operation of

the statute. Mere payment of a part or

the whole of the purchase money, without

more, is not sufficient; but when such pay-
ment is accompanied with possession, ac-

quired under the contract, and the purchaser

has made improvements, it is sufficient.

McCathern v. O'Donnell & Co. 181 S. C.

76, 186 S. E. 659 (1935).

But payment plus possession may be.

—

Where one of the parties to a parol agree-

ment for the sale of land was allowed to

take and retain possession for thirteen years

after full payment of the purchase money,
this was sufficient to constitute part per-

formance. Watts v. Witt, 39 S. C. 356,

17 S. E. 822 (1891).

And also possession plus improvements.
—The doctrine of part performance usually

involves a showing that the party claim-

ing land under an oral agreement went into

possession of the land and made improve-
ments thereon, or went into possession and
thereafter made payments to the former
owner on account of the purchase price.

McMillan v. King, 193 S. C. 14, 7 S. E.

(2d) 521 (1939).

Part performance may take oral contract

to make will out of statute.—The court in

the exercise of its equitable powers may en-

force specific performance of an oral con-

tract to make a will, provided it has been

taken out of the statute of frauds under

the doctrine of part performance. Baylor

v. Bath, 189 S. C. 269, 1 S. E. (2d) 139

(1938).

If shown by clear and convincing testi-

mony.—An agreement to devise lands is

not enforceable, unless in writing or un-
less taken out of the statute by a showing
of part performance, but the agreement
itself, and also the evidence of part per-
formance, in such a case, must be estab-
lished by clear and convincing testimony,
and the agreement and the claim of part
performance thereof should each be alleged

at least with definiteness and clarity when
the sufficiency of the complaint is tested

by demurrer. McMillan v. King, 193 S.

C. 14, 7 S. E. (2d) 521 (1939).

Parol partition valid through part per-

formance.—There may be a binding parol
partition of land, provided there is suffi-

cient proof of part performance to take it

out of the statute of frauds, and actual

possession is deemed the most satisfactory

evidence of part performance. Kennemore
v. Kennemore, 26 S. C. 251, 1 S. E. 881

(1886).

Action at law for damages under parol
contract cannot be maintained.—While
equity will compel restoration of money
paid or value of services rendered on faith

of another's performance of engagements
under parol contract relating to real es-

tate, which is not enforceable under this

section, action at law for damages for

breach of such contract cannot be main-
tained because of part performance by
plaintiff. White v. McKnight, 146 S. C. 59,

143 S. E. 552 (1926).

The provision prohibiting any action to

be brought on an oral contract within the

statute includes actions based indirectly

on the contract. An action for damages
for its breach is in effect one for its en-

forcement and cannot be maintained; and
this is, as a general rule, held true, though
there has been such a part performance
by the plaintiff as would authorize a court

of equity to decree the specific perform-
ance by the other party. McCathern v.

O'Donnell & Co., 181 S. C. 76, 186 S. E.

659 (1935).

But there may be recovery for money
paid.—Although part performance by one
of the parties to a contract within the stat-

ute of frauds will not, at law, entitle such

party to recover upon the contract itself,

he may nevertheless recover for money
paid by him or property delivered, or serv-

ice rendered in accordance with, and upon
the faith of, the contract. Williams v.

Texas Co., 202 S. C. 333, 24 S. E. (2d) 873

(1942).
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§ 11-102. Action on representations as to character, etc.

No action shall be brought whereby to charge any person upon or by rea-

son of any representation or assurance made or given concerning or relating

to the character, conduct, credit, ability, trade or dealings of any person to

the intent or purpose that such other person may obtain credit, money or

goods thereon unless such representation or assurance be made in writing,

signed by the party to be charged therewith or by some person thereunto by

him legally authorized.

1942 Code § 7049; 1932 Code § 7049; Civ. C. '22 § 5521; Civ. C. *12 § 3742; Civ. C. '02

§2657; G. S. 2024; R. S. 2156.

§ 11-103. Contracts for sale of goods for fifty dollars or more.

No contract for the sale of any goods, wares and merchandise for the price

of fifty dollars or upwards shall be allowed to be good unless (a) the buyer

shall accept part of the goods so sold and actually receive the same or give

something in earnest to bind the bargain or in part payment or (b) some
note or memorandum in writing of the bargain be made and signed by the

parties to be charged by such contract or their agents thereunto lawfully

authorized.

1942 Code § 7045; 1932 Code § 7045; Civ. C. '22 § 5517; Civ. C. '12 § 3738; Civ. C. '02

§2653; G. S. 2020; R. S. 2152.

I. General Consideration.

II. Operation of Section.

III. Sufficiency of Memorandum.

I. GENERAL CONSIDERATION.
Effect of inducing waiver of section.

—

Equity will not allow the statute of frauds

to be used as an instrument of fraud, and
where a party to a contract within the stat-

ute induces the other to waive some pro-

vision thereof upon which he is entitled to

insist and to change his position to his

disadvantage with respect thereto, the par-

ty so acting will be estopped to claim the

benefit of the statute. Florence Printing

Co. v. Parnell, 178 S. C. 119, 182 S. E.

313 (1934).

Applied in Barbour v. Disher, 11 Rich.

(45 S. C. L.) 347; Barr v. Satcher, 72 S. C.

35, 51 S. E. 530 (1904); Thompson v.

Thompson, 141 S. C. 56, 139 S. E. 182

(1924); Fine v. Hall & Co., Inc., 216 S. C.

564, 59 S. E. (2d) 161 (1950).

Cited in Woods v. Cramer, 34 S. C. 508,

13 S. E. 660 (1890).

II. OPERATION OF SECTION.

Agreements for benefit of parties not

within section.—Where principal stock-

holders agreed to equalize their holdings

with stock acquired from miscellaneous

holders, the purchase was made for the

benefit of both, and their agreement con-

cerning it is not within the statute of frauds.

Florence Printing Co. v. Parnell, 178 S. C.

119. 182 S. E. 313 (1934).

Nor is promise which is part of consid-

eration.—Where an oral promise to re-

purchase stock was made at the time the

stock was sold, it was held that the prom-
ise became an inseparable part of the

consideration of the executed contract of

sale, and is not within this section. Beck-
roge v. South Carolina Public Service Co.,

185 S. C. 210, 193 S. E. 315 (1936).

Delivery of policy may remove insurance

contract from section.—The delivery of an
insurance policy at the time of making an
alleged oral agreement for extension of

time for payment of premium removed the

transaction from the statute of frauds. Gal-

phin v. Pioneer Life Ins. Co., 157 S. C.

469. 154 S. E. 855 (1928).

What constitutes delivery.—In an oral

agreement for the sale of personal property,

if anything remains to be done, as between
vendor and vendee, for the purpose of as-

certaining either the quantity, value, or

quality, such as weighing, measuring or

counting out of a common parcel, there is

not sufficient delivery to take agreement
out of statute of frauds. Smith v. Evans,

36 S. C. 69. 15 S. E. 344 (1891).

Contract is within section where goods
ready for delivery.—Where goods contract-

ed for pursuant to an oral agreement exist

in solido and are capable of delivery at the

time of contracting, the contract is within
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this section; but where they are to be made
or something is to be done to put them in

a condition to be delivered, according to the

terms of the contract, the contract is not

within this section. Godsden v. Lance,

McM. (16 S. C. Eq.) 87; Winship v. Buz-
zard, 9 Rich. (43 S. C. L.) 103.

Such as existing corporate stock.—A con-

tract for the sale of existing corporate stock

comes within the meaning of this section.

Beckroge v. South Carolina Public Serv-

ice Co., 185 S. C. 210, 193 S. E. 315 (1936).

But not stock to be issued later.—A con-

tract for the sale of stock thereafter to be

issued by a corporation is not within the

statute of frauds. Florence Printing Co. v.

Parnell, 178 S. C. 119. 182 S. E. 313 (1934).

The making of a will by one party to an
oral agreement to make mutual wills is suf-

ficient to take agreement out of this sec-

tion. Turnipseed v. Sirrine, 57 S. C. 559,

35 S. E. 757 (1899).

III. SUFFICIENCY OF
MEMORANDUM.

An auctioneer is agent of both parties

and his entry is enough to charge both ven-

dor and vendee. Wolf v. Sharp, 10 Rich.

(44 S. C. L.) 60.

Salesman's order plus buyer's written rev-

ocation constitute sufficient memorandum.
—Where plaintiff's salesman took verbal or-

der from defendant and sent written order

to plaintiff for goods exceeding fifty dollars,

and after plaintiff had shipped goods defend-

ant sent letter requesting plaintiff not to

ship, the court held that the two papers

taken together constituted a sufficient mem-
orandum in writing signed by defendant to

charge him with contract of sale. Louis-
ville Asphalt Varnish Co. v. Lorick & Low-
rance, 29 S. C. 533, 8 S. E. 8 (1886).
But order by salesman and no reference

by buyer is not.—A contract for the sale

of goods is within this section where the
statement for an order for goods was writ-

ten by the seller's salesman several days
after his conversation with the buyer and
out of the buyer's presence, and where the
subsequent letters of the buyer did not
refer to the goods as ordered through the
seller's salesman. Atlanta Casket Co. v.

Ouzts, 115 S. C. 219, 105 S. E. 344 (1920).

Nor is letter of salesman forwarding or-

der.—A letter from a traveling salesman to

his principals forwarding an order for goods
is not a sufficient memorandum to charge
the principals. Melchers v. Springs, 33 S.

C. 279, 11 S. E. 788 (1890).

Broker's memorandum as buyer's agent
takes contract out of statute.—Buyer au-
thorizing broker to negotiate purchase of

bank stock for him could not deny bro-
ker's agency; hence broker's signing of

memorandum of sale as buyer's agent took
transaction out of statute of frauds. A.
M. Law & Co.. Inc. v. Cleveland, 172 S. C.

200, 173 S. E. 638 (1932).

Sufficient memorandum of sale of stock is

made by a broker's scratch pad memoran-
dum and letter from customer when in-

formed of sale. Kirkpatrick v. Hardeman.
118 S. C. 146, 110 S. E. 119 (1921).

CHAPTER 4.

Infants' Contracts.

Sec.

11-151. Contracts by minors for loans, etc.,

for educational purposes.

11-152. Ratification of other contracts must
be in writing.

11-153. Certain contracts cannot be ratified.

Sec.

11-154. Unlawful to issue process, etc.,

against minor students on certain

contracts.

11-155. Unlawful judgments to be vacated.

11-156. Provisions not applicable to apoth-
ecaries as to sale of medicines.

§ 11-151. Contracts by minors for loans, etc., for educational purposes.

Any written contract, promissory note or other written obligation made

and executed by any minor over sixteen years of age to the board of trustees

of any educational institution in this State or to the trustees of any educa-

tional trust fund in any state shall be as valid and binding as if such minor

were at the time of making such note, contract or other written obligation
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sui juris and otherwise capacitated to contract
;
provided, however, that such

contract, promissory note or other written obligation was made for a loan for

educational purposes or was made by and with the written consent of the

parents of such minor or his legal guardian.

1942 Code § 8673; 1932 Code § 8673; 1923 (^33) 111.

§ 1 1-152. Ratification of other contracts must be in writing.

No action shall be maintained whereby to charge any person upon any
promise made after full age to pay any debt contracted during infancy or

upon any ratification after full age of any promise (except upon contracts for

necessaries) made during infancy unless such promise or ratification shall be

made by some writing signed by the party to be charged therewith.

1942 Code § 7048; 1932 Code § 7048; Civ. C. '22 § 5520; Civ. C. '12 § 3741; Civ. C. '02

§ 2656; G. S. 2023; R. S. 2155; 1878 (16) 514.

Sufficiency of acknowledgment.—A sim-
ple acknowledgment after coming of age
is not sufficient. Steele v. Poe, 79 S. C.

407, 60 S. E. 951 (1907), cited in Exchange
Bank v. McMillan, 76 S. C. 561, 57 S. E.

630 (1906).

Infant may be estopped from relying on
this section, where the conduct upon which
the estoppel is sought to be based must
be intentional and fraudulent and the in-

fant must be, at the time, of years of dis-

cretion and also the other party must have
believed and relied on the conduct of the
infant to his detriment. Flovd v. Page,
129 S. C. 301, 124 S. E. 1 (1923).

An infant purchaser, who did not ratify

contract in writing after he reached his

majority, as required by this section, and
who by such contract received property
worth merely $1,000 in consideration of

the assumption of $3,500 indebtedness, was
not estopped to deny the validity of the
contract merely because he made an effort

during a period of 3 months after he ar-

rived at full age to sell or rent the prop-
erty and to borrow money on it to pay
the debt assumed. Beam v. McBrayer, 132

S. C. 72, 128 S. E. 34 (1924). See also,

Jones v. Godwin, 187 S. C. 510, 198 S. E.
36 (1937).

Effect of partnership act or infant part-
ner.—Where the adult partner mortgaged
partnership property in which partnership
the other partner at the time of the mort-
gage was an infant, the fact that the in-

fant partner remained in the firm as a part-

ner, drawing profits therefrom after his

majority, confirmed the contract of partner-
ship and subjected him to all the liabilities

of the firm incurred during his minority.

Salinas v. Bennett, 33 S. C. 285, 11 S. E.

968 (1890).

Foreign mortgage on domestic land.

—

Minor engaged in business in foreign state

and executing mortgage there on land in

this State, may disaffirm contract here in

foreclosure of mortgage. Exchange Bank
v. McMillan, 76 S. C. 561, 57 S. E. 630

(1906).

Fertilizers not "necessaries."—Fertilizers

sold to minor for benefit of father held

not "necessaries" so as to preclude defense

of infancy to mortgage given therefor dur-

ing minority. Virginia-Carolina Chemical
Corp. v. Chandler, 168 S. C. 425, 167 S. E.

663 (1930).

§ 11-153. Certain contracts cannot be ratified.

Any contract or agreement whatsoever, express or implied, by any under-

graduate of any of the colleges or institutions of education in this State who
shall be a minor with any shopkeeper upon the sale of any wines, ardent spirits,

goods, wares or merchandise or any article of trade or with any keeper of a

hotel, tavern, house of entertainment or livery stable shall be held and deemed

utterly null and void insomuch that no confirmation of the same by such

student, after he may have attained the age of twenty-one years, shall render

such contract or agreement of legal obligation.

1942 Code § 8669; 1932 Code § 8669; Civ. C. '22 § 5569; Civ. C. '12; 3789; Civ. C. '02

§ 2695; G. S. 2063; R. S. 2195; 1853 (12) 296.
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§ 11-154. Unlawful to issue process, etc., against minor students on certain

contracts.

It shall not be lawful to issue any process, either from a magistrate or from

any court of record in this State, against any such student upon any such

contract or agreement as aforesaid at any time, nor shall any confession of

judgment upon the same be lawful or binding or be allowed to be entered up.

1942 Code § 8670; 1932 Code § 8670; Civ. C. '22 § 5570; Civ. C. '12 § 3790; Civ. C. '02

§ 2696; G. S. 2064; R. S. 2196; 1853 (12) 296.

§ 11-155. Unlawful judgments to be vacated.

In case any judgment shall be confessed or obtained contrary to the pro-

hibitions in §§ 11-153 and 11-154 the same shall be ordered to be vacated and

annulled by any judge of the common pleas, at chambers or in open court, upon

any information that may satisfy him that such judgment is in contravention

of the intent of §§ 1 1-1 53 and 1 1-154.

1942 Code § 8671; 1932 Code § 8671; Civ. C. '22 § 5571; Civ. C. '12 § 3791; Civ. C. '02

§ 2697; G. S. 2065; R. S. 2197; 1853 (12) 296.

§ 11-156. Provisions not applicable to apothecaries as to sale of medicines.

The provisions of §§ 11-153 to 11-155 shall not apply to any apothecary so far

as his dealing may concern the sale of his drugs and medicines.

1942 Code § 8672; 1932 Code § 8672; Civ. C. '22 § 5572; Civ. C. '12 § 3792; Civ. C. '02

§ 2698; G. S. 2066; R. S. 2198; 1853 (12) 296.

CHAPTER 5.

Bulk Sales Contracts.

Sec. Sec.

11-201. Inventory and schedule of debts re- 11-204. When notice deemed given.

quired. 11-205. Effect of failure to comply with re-

11-202. Notice of proposed sale. quirements.
11-203. Mailing conclusive presumption of 11-206. Chapter not to affect rules of evi-

notice. dence.

§ 1 1-201. Inventory and schedule of debts required.

It shall be unlawful for any person engaged in the buying and selling of

merchandise while he is indebted to any person to sell his entire stock, fixtures,

accounts or notes receivable, choses in action or any property of whatever

kind and description used in connection with his mercantile business in bulk

or to sell the major portion thereof, otherwise than in the ordinary course of

trade in the regular and usual prosecution of the seller's business, with the

intention of ceasing to conduct such business in the same manner and at the

same place as he had theretofore conducted the same without first making:

(1) A full and complete inventory of the merchandise, fixtures, accounts or

notes receivable, choses in action or other property of whatsoever kind and

description used in connection with his mercantile business so proposed to

be sold, in which inventory the values shall be extended at the ruling whole-

sale price thereof ; and
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(2) A full, true and correct schedule of all persons to whom he is indebted,

stating therein the post office address of each of such creditors and the amount
owing to each of them.

To such inventory and schedule there shall be attached the oath of the seller

that the same is true and correct or, if the seller shall assert that he is not

indebted to any person he shall make affidavit to that effect and deliver the

same to the purchaser, with the inventory, as hereinafter provided. The seller

shall deliver the inventory and schedule to the proposed purchaser and shall

retain exact copies thereof in his own possession. The seller and the pur-

chaser shall each preserve such inventory, schedule and affidavit for the period

of six months after such sale and purchase and the same shall be open to the

inspection of the creditors of the seller.

1942 Code § 6617; 1932 Code § 6617; Civ. C. '22 § 3527; Civ. C. '12 § 2434; 1906 (25) 1;

1924 (33) 981: 1926 (34) 963.

Section strictly construed.—This section, ly for use in and about the building, but
being in derogation of the common law only articles for sale. Smith v. Boyer, 119

which gives the owner the right without S. C. 176, 112 S. E. 71 (1921).

fraud to dispose of his property as he Section not applicable to sale of mules.—
pleases, is strictly construed. Smith v. This section refers to the sale of merchan-
Boyer, 119 S. C. 176, 112 S. E, 71 (1921). jise by a merchant, and does not apply
Meaning of "merchandise".—"Merchan- to a sale of mules owned by one engaged

dise" means all kinds of personal property in logging. Summerton Live Stock Co. v.

usually bought and sold in trade or market Cleveland Mfg. Co., 114 S. C. 186, 103 S.

by merchants, and under this section, trade E. 516 (1917).

fixtures are not included within its terms. Nor to mortgage given on stock of goods.
Smith v. Boyer, 119 S. C. 176, 112 S. E. \ mortgage given on a stock of goods
71 (1921). for a ]oan t0 p ay ff debts does not violate

"Merchandise," under this section, does this section. Johnstone v. Babb, 240 F.

not include articles kept wholly or partial- 668 (1917).

§ 11-202. Notice of proposed sale.

Ten days before any such sale shall be consummated and before the pur-

chaser takes possession of the merchandise, fixtures, accounts or notes re-

ceivable, choses in action or other property of whatsoever kind and descrip-

tion used in connection with the mercantile business so proposed to be sold

the seller and proposed purchaser shall join in giving written or printed notice

of the proposed sale and purchase of such merchandise, fixtures, accounts or

notes receivable, choses in action or other property of whatsoever kind and

description used in connection with such mercantile business to each of the

creditors named in such schedule. Such notice may be delivered in person

to such creditors or transmitted to them by registered letter through the

United States mail, by being deposited in the United States post office at the

place where the seller has theretofore conducted business or nearest thereto,

properly addressed to the respective creditors at the post office address given

in such schedule, with proper postage affixed. Such notice shall state the

aggregate value of the merchandise, fixtures, accounts or notes receivable,

choses in action or other property of whatsoever kind and description used

in connection with such mercantile business proposed to.be sold as shown by
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such inventory, the consideration to be paid therefor and the time and manner

of making such payment.

1942 Code § 6617; 1932 Code § 6617; Civ. C. '22 § 3527; Civ. C. '12 § 2434; 1906 (25)

1; 1924 (33) 981; 1926 (34) 963.

Cross reference.—See note to § 11-201.

§ 11-203. Mailing conclusive presumption of notice.

Whenever a notice, as provided in § 11-202, is sent by registered mail the

creditor or person to whom the notice is mailed shall be presumed conclu-

sively to have received the notice.

1942 Code § 6618; 1932 Code § 6618; Civ. C. '22 § 3528; Civ. C. '12 § 2435; 1906 (25) 1.

§ 11-204. When notice deemed given.

The time of the notice shall be dated from the time of the mailing and reg-

istration or actual service of the notice.

1942 Code §6618; 1932 Code- §6618; Civ. C. '22 §3528; Civ. C. '12 §2435; 1906 (25) 1.

§ 11-205. Effect of failure to comply with requirements.

If:

(1) The seller shall fail to make such inventory of such merchandise, fix-

tures, accounts or notes receivable, choses in action or other property of

whatsoever kind and description used in connection with his mercantile

business

;

(2) Such inventory shall fail to state the true value of the goods as above

required

;

(3) The seller shall fail to make such true schedule of creditors as herein

provided and the purchaser shall have knowledge of that fact or, in the event

the seller shall assert that there are no debts against him, the purchaser shall

fail to require the affidavit above provided ;

(4) The seller and purchaser shall fail to give each of the creditors named
in the schedule the notice above required in the manner above provided; or

(5) The notice shall not correctly state the amount o'f such merchandise, fix-

tures, accounts or notes receivable, choses in action or other property of

whatsoever kind and description used in connection with the mercantile busi-

ness proposed to be sold, the consideration to be paid therefor and the time

and manner of making the same

;

Then and in any of such events such sale shall prima facie be presumed

to be fraudulent and void as against the creditors of such seller and the

merchandise, fixtures, accounts or notes receivable, choses in action or other

property of whatsoever kind and description used in connection with such

mercantile business in the hands of the purchaser, or any part thereof, if it

shall be found in his hands, shall be liable to such creditors and in the event

the same, or any part thereof, shall be withdrawn by the purchaser then the

purchaser himself personally shall also be liable to such creditors of the

seller to the extent of the value of the merchandise, fixtures, accounts or notes

receivable, choses in action or other property of whatsoever kind and de-
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scription used in connection with such mercantile business so received by him
and thus withdrawn.

1942 Code § 6617; 1932 Code §6617; Civ. C. '22 §3527; Civ. C. '12 §2434; 1906 (25) 1;

1924 (33) 981; 1926 (34) 963.

Cross reference.—See note to § 11-201.

Sale raises only prima facie presumption
of fraud.—A sale of stock of merchandise
violating this section raises only a prima
facie presumption of fraud. Smith v. Boyer,
119 S. C. 176, 112 S. E. 71 (1921).

Unless no attempt made to comply with
section.—Under this section, sale in bulk

of a merchant's stock without any attempt

to comply with the law is unlawful, and
voidable at the instance of a creditor of

the seller injured thereby, without regard

to intention of the parties thereto; it be-

ing only where there is an attempt to com-
ply with the statute, and a failure in some
particular, that there is a rebuttable prima
facie presumption of fraud. National City

Bank v. Huey, & Martin Drug Co., 113 S.

C. 333, 102 S. E. 516 (1919).

Creditor's remedy is equitable action to

subject goods.—Where goods sold in vio-

lation of this section, are still in the pur-

chaser's possession, the remedy of creditors

is an equitable action to subject them to

the payment of the creditors' claims, not

by action at law against the purchaser.

Smith v. Boyer, 119 S. C. 176, 112 S. E.

71 (1921).

And there is no personal liability of pur-

chaser.—Under this section there is no per-

sonal liability of purchaser where property
is in purchaser's hands. Smith v. Boyer,
119 S. C. 176. 112 S. E. 71 (1921).

Unless goods withdrawn.—By the provi-

sions of this section, in case of a sale in

violation thereof, liability to creditors of

the seller is not limited to the agreed price;

but the goods, if still in the buyer's hands,

are liable, and, if he has withdrawn them,
he is liable for "the value" of the goods
so received by him and thus withdrawn.
National City v. Huey & Martin Drug Co.,

113 S. C. 333, 102 S. E. 516 (1919).

Subrogation of purchasers paying mort-
gage.—Notwithstanding a technical viola-

tion of this section, the purchasers of mer-
chandise who paid a mortgage on the

"trade fixtures" and "adjuncts" were en-

titled to subrogation to the rights of the

mortgagee. Smith v. Boyer, 119 S. C. 176,

112 S. E. 71 (1921).

Failure of buyer to take seller's affida-

vit or make inventory.—Buyer of a stock

in bulk, who did not take seller's affidavit

or make inventory, but relied on seller's

statement, did not comply with this section.

Thompson v. Shaw Motor Co., 128 S. C.

171, 122 S. E. 669 (1923).

Applied in Murrav Drug Co. v. Harris,

77 S. C. 410, 57 S. E. 1109 (1906).

§ 11-206. Chapter not to affect rules of evidence.

Except as expressly provided in this chapter nothing herein contained, nor

any act hereunder, shall change or affect the present rules of evidence or the

present presumption of law.

1942 Code §6619; 1932 Code §6619; Civ. C. *22 §3529; Civ. C. '12 §2436; 1906 (25) 1.

CHAPTER 6.

Separate Composition of One of Joint Debtors.

Sec.

11-251. How joint debtor may make a sep-

arate composition of indebtedness.

11-252. How judgment recovered may be
satisfied.

Sec.

11-253. Rights of joint debtor who has not

compounded.

§ 11-251. How joint debtor may make a separate composition of indebtedness.

Any joint debtor may make a separate composition with his creditor as

prescribed in this section. Such composition shall discharge the debtor mak-
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ing it and him only. The creditor must execute to the compounding debtor

a release of the indebtedness or other instrument exonerating him therefrom.

A member of a partnership cannot thus compound for a partnership debt un-

til the partnership has been dissolved by mutual consent or otherwise. In

that case the instrument must release or exonerate him from all liability

incurred by reason of his connection with the partnership. An instrument

given pursuant to this section shall not impair the creditor's right of action

against any other joint debtor or his right to take any other proceeding against

the latter unless an intent to release or exonerate him appears affirmatively

upon the face thereof.

1942 Code § 7038; 1932 Code § 7038; Civ. C. '22 § 5598; Civ. C. '12 § 3944; Civ. C. '02

§2841: R. S. 2311; 1883 (18) 431.

A guardian's release of co-guarantors on and a composition with the surety-guarantor
bond and mortgage belonging to ward is does operate to discharge the defendant-
not a "compounding of debt" under this guarantor. Symmes v. Cauble, 72 S. C. 330,

section. Poole v. Bradham. 143 S. C. 156, 51 S. E. 862 (1904).

141 S. E. 267 (1926). Nor does release of maker of note re-

Joint guarantors are "joint debtors" with- lease others jointly liable.—The release, un-
in the meaning of this section. Poole v. der this section, of the maker of a note
Bradham. 143 S. C. 156, 141 S. E. 267 (1926). does not operate to release other persons

Release of surety does not release guar- jointly liable with the maker. Ragsdale
antors.—Where defendant signs note with v. Winnsboro Nat. Bank, 45 S. C. 575, 23

one as a guarantor who has also signed the S. E. 947 (1895).

note with the principal as surety and judg- Applied in Meyer v. Bouchier, 107 S. C.

ment is obtained against all three, the 254, 92 S. E. 471 (1916).

parties are joint debtors under this section

§ 11-252. How judgment recovered may be satisfied.

An instrument given pursuant to § 11-251 shall be deemed a satisfaction

piece for the purpose of satisfying any judgment recovered upon an indebted-

ness released or discharged thereby as far as the judgment affects the com-
pounding debtor. When a judgment is satisfied thereby a special entry must

be made upon the judgment roll to the effect that the judgment is satisfied

as to the compounding debtor only.

1942 Code § 7039; 1932 Code § 7039; Civ. C. '22 § 5599; Civ. C. '12 § 3945; Civ. C. '02

§2842; R. S. 2312; 1883 (18) 431.

Cited in Symmes v. Cauble, 72 S. C. 330,

51 S. E. 862 (1904).

§ 11-253. Rights of joint debtor who has not compounded.

When a joint debtor has thus compounded a joint debtor who has not com-
pounded may make any defense or counterclaim or have any other relief as

against the creditor to which he would have been entitled if the composition

had not been made. He may require the compounding debtor to contribute

his ratable proportion of the joint debt or of the partnership debts, as the

case may be, as if the latter had not been discharged. And the debtor who
has not compounded with his creditor may set up by way of discount against

such creditor the amount compounded by his joint debtor.

1942 Code § 7040; 1932 Code § 7040; Civ. C. '22 § 5600; Civ. C. '12 § 3946; Civ. C. '02

§ 2843; R. S. 2313; 1883 (18) 431.
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Amount of creditor's recovery from debt- actually paid by the first joint debtor.

or not released.—Where a creditor makes Meyer v. Bouchier, 107 S. C. 254, 92 S. E.
a separate composition with a joint debtor 471 (1916).

he can recover the full amount of the debt Cited in Symmes v. Cauble, 72 S. C. 330,

from the other joint debtor less the amount 51 S. E. 862 (1904).

CHAPTER 7.

Agents Acting after Death of Principal.

Sec. Sec.

11-301. When agent of deceased principal 11-303. Affdavit as proof of lack of knowl-
may act. edge.

11-302. Notes made before death and passed 11-304. Report that principal is "missing".

away by agent afterwards.

§ 11-301. When agent of deceased principal may act.

If any agent constituted by power of attorney or other authority shall do

any act for his principal which would be lawful if such principal were living

such act shall be valid and binding on the estate of said principal, although he

or she may have died before such act was done, provided the party treating

with such agent dealt bona fide, not knowing at the time of the doing of such

act that such principal was dead.

1942 Code § 7018; 1932 Code § 7018; Civ. C. '22 § 3848; Civ. C. '12 § 2536; Civ. C. '02

§ 1678; G. S. 1302; R. S. 1405; 1828 (6) 359; 1945 (44) 48.

§ 11-302. Notes made before death and passed away by agent afterwards.

If any note or bill, whether filled up before or after having been signed or

endorsed, shall be passed away after the death of such drawer or endorser

by an agent duly constituted in the lifetime of such drawer or endorser such

note or bill shall be valid and binding on the estate, in like manner as though

he had not died before such passing, if the receiver of such note or bill re-

ceived the same bona fide, without a knowledge of such death, and if the

act of the agent would have been binding on the principal if it had been done

before such death. The act to be done, either under the power of attorney or

authority or in relation to the bill or note, must be done within nine months

after the death of the principal or of the drawer or endorser of such note or

bill.

1942 Code § 7019; 1932 Code § 7019; Civ. C. '22 § 3849; Civ. C. '12 § 2537; Civ. C. '02

§ 1679; G. S. 1291; R. S. 1406; 1828 (6) 359.

§ 11-303. Affidavit as proof of lack of knowledge.

An affidavit executed by the attorney-in-fact or agent setting forth that

he has not or had not at the time of doing any act pursuant to the power of

attorney received actual knowledge or actual notice of the death of the prin-

cipal or notice of any facts indicating his death shall, in the absence of fraud,

be conclusive proof of the absence of knowledge or notice by such agent of the

death of the principal at such time. If the exercise of the power requires the
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execution and delivery of any instrument which is recordable under the laws

of the State such affidavit shall likewise be recordable.

1942 Code § 7018; 1932 Code § 7018; Civ. C. ' 22 § 3848; Civ. C. '12 § 2536; Civ. C. '02

§ 1678; G. S. 1302; R. S. 1405; 1828 (6) 359; 1945 (44) 48.

§ 11-304. Report that principal is "missing".

No report or listing, either official or otherwise, of "missing" or "missing

in action" regarding any person in connection with any activity pertaining to

or connected with the prosecution of any war in which the United States is

then engaged, as such words "missing" or "missing in action" are used in

military parlance, shall constitute or be interpreted as constituting actual

knowledge or actual notice of the death of such principal or notice of any facts

indicating the death of such person or shall operate to revoke the agency.

1942 Code § 7018; 1932 Code § 7018; Civ. C. '22 § 3848; Civ. C. '12 § 2536; Civ. C. '02

§ 1678; G. S. 1302; R. S. 1405; 1828 (6) 359; 1945 (44) 48.
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Title 12.

Corporations.*

Chap. 1. General Provisions, §§ 12-1 to 12-10.

2. Creation and Organization of Corporations Generally, §§ 12-51 to

12-85.

3. Powers of Corporations Generally, §§ 12-101 to 12-105.

4. Capital Stock and Stockholders : Bonds, §§ 12-201 to 12-286.

5. Uniform Stock Transfer Act, §§ 12-301 to 12-324.

6. Officers and Directors, §§ 12-352 to 12-366.

7. Amendment and Renewal of Charters, §§ 12-401 to 12-425.

8. Merger and Consolidation in General, §§ 12-451 to 12-466.

9. Consolidation of Church Corporations, §§ 12-501 to 12-507.

10. Dissolution and Transfer of All Assets, §§ 12-601 to 12-655.

11. Foreign Corporations, §§ 12-701 to 12-738.

12. Charitable, Social and Religious Corporations, §§ 12-751 to 12-765.

13. Cooperative Associations Generally, §§ 12-801 to 12-820.

14. Cooperative Marketing Act, §§ 12-901 to 12-975.

15. Rural Electric Cooperative Act, §§ 12-1001 to 12-1083.

CHAPTER 1.

General Provisions.

Sec. Sec.

12-1. Annual reports of domestic corpo- 12-2.1. Sections inapplicable to building and

rations. loan associations, credit unions

12-2. Verification of reports; forms. and insurance companies.

* As to constitutional provisions concerning corporations generally, see S. C. Const.,

Art. 9, §§ 1-21. For constitutional provision that public lands shall not be given to private

corporations, see S. C. Const., Art. 3, § 31. As to partnership and joint stock companies
generally, see Title 52. As to insurance generally, see Title 37. As to organization,

amendment and repeal of charter and other provisions regarding railroad, street railway,

steamboat and canal companies, see §§ 58-651 to 58-685. As to incorporation by purchaser

of railroad, see §§ 58-901 to 58-913. As to consolidation of railroad corporation, see

§§ 58-921 to 58-937. As to stock and stockholders in railroad corporations, see §§ 58-941

to 58-945. As to powers of railroad corporation generally, see §§ 58-951 to 58-954. As
to service of summons on corporations generally, see § 10-421. As to service of process

on joint stock companies, see § 10-426. As to service of process on a corporation in

criminal procedure, see § 17-258. As to indictments against corporation, see § 17-407. As
to venue in criminal proceedings against corporation, see § 17-451. As to enforcement
of criminal judgment against corporation, see § 17-572. As to State Housing Law, see

§§ 36-1 to 36-61. As to license fees of corporations generally, see §§ 65-601 to 65-616. As
to return of property for taxes generally, see § 65-65. As to tax returns of corporations

generally, see §§ 65-1724 to 65-1728. As to investigations and discovery in aid of antitrust

laws or other law violations by corporations, see §§ 66-111 to 66-116.
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Sec. Sec.

12-2.2. Penalties for failure to report; col- 12-7. Corporations may recover debts from
lection; deposit of moneys. their members.

12-3. Quorum. 12-8. Interest on claims against corpora-
12-4. Tax Commission to be notified when tions.

charters issued, amended or can- 12-9. Corporations not to issue bills of

celled. credit as a circulating medium.
12-5. Secretary of State's files on charters. 12-10. Fraudulent use of name of corpora-
12-6. What papers Secretary of State to tion or appropriation of its prop-

record, erty.

§ 12-1. Annual reports of domestic corporations.

Every corporation organized under the laws of this State to do business

for profit, doing business in this State, shall make a report in writing to

the Tax Commission, annually, during the month of February, in such form

as the Commission may prescribe, containing:

(1) The name of the company

;

(2) The location of its principal office

;

(3) The name and postoffice address of the president, secretary, treasurer,

superintendent and general manager and of the members of the board of

directors;

(4) The date of the annual election of such officers

;

(5) The amount of authorized capital stock and the par value of each share
;

(6) The amount of capital stock subscribed, the amount of capital stock

issued and outstanding and the amount of capital stock paid up

;

(7) The nature and kind of business in which the company is engaged and

its place or places of business

;

(8) The change or changes, if any, in the above particulars made since the

last report ; and

(9) Such other facts and information as the Tax Commission may require

in the form of return prescribed by it.

1942 Code § 2678; 1932 Code § 2678; 1922 (32) 947.

Cited in Cooper River Bridge, Inc. v.

South Carolina Tax Comm., 182 S. C. 72,

188 S. E. 508 (1936).

§ 12-2. Verification of reports ; forms.

The reports required by §§ 12-1 and 12-732 shall be signed and sworn to be-

fore an officer duly authorized to administer oaths by the president, vice presi-

dent, secretary, superintendent or managing agent of the company within this

State and forwarded to the Tax Commission. The Tax Commission shall pre-

pare blanks for making such reports and, on application, shall furnish such

blanks to any company applying therefor.

1942 Code § 2680; 1932 Code § 2680; 1922 (32) 947.

Cross reference.—As to affidavits taken
by officers in armed forces or in merchant
marine, see § 44-475.
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§ 12-2.1. Sections inapplicable to building and loan associations, credit unions

and insurance companies.

Nothing contained in §§ 12-1 and 12-2 shall be construed to apply to any

building and loan association or any credit union doing a strictly mutual

business or to insurance, fraternal, beneficial, or mutual protection companies

or associations. The words "credit union" as used herein shall mean a credit

organization composed only of a membership and/or borrowers consisting of

either State or Federal employees.

1942 Code §2688; 1932 Code §2688; 1922 (32) 947; 194S (44) 179.

§ 12-2.2. Penalties for failure to report; collection; deposit of moneys.

In case any corporation required to file reports by §§ 12-1 or 12-732 shall fail

or neglect to make such report within the period prescribed in either such sec-

tion, such corporation shall be subject to a penalty of five hundred dollars and

an additional penalty of one hundred dollars per day for each day's omission

after the time limit for filing such report. If such penalty be not paid as

herein provided, the South Carolina Tax Commission shall forthwith issue a

warrant of execution directed to the sheriff of the county or his lawful

deputy in which the delinquent taxpayer resides or where its business is con-

ducted. The sheriff to whom such execution is directed shall proceed to

enforce it in the manner provided by law for the enforcement of an execution

issued by a county treasurer against a delinquent taxpayer. The penalties

herein provided for shall be held as a debt payable to the State by the corpora-

tion against whom they shall be charged and all such penalties shall be a first

lien in all cases whatsoever upon all property of the corporation charged there-

with. The Tax Commission, upon good cause shown, may in its discretion re-

mit the penalty, or any part thereof, prescribed herein. All moneys collected

by the Tax Commission under the provisions of this section shall be deposited

to the credit of the State Treasurer as taxes collected by the Commission.

1942 Code §2687; 1932 Code §2687; 1922 (32) 947; 1924 (.33) 1136; 1932 (37) 1392.

§ 12-3. Quorum.
When the corporate powers are directed to be exercised by any particular

body or number of persons a majority of such body or persons, unless it is

otherwise provided, shall form a board for the exercise of such powers.

1942 Code § 7686; 1932 Code § 7686; Civ. C. '22 § 4260; Civ. C. '12 § 2793; Civ. C. '02

§ 1849.

§ 12-4. Tax Commission to be notified when charters issued, amended or can-

celled.

The Secretary of State shall immediately notify the Tax Commission when
a new charter is issued or when any charter is cancelled or amended. Such
notification shall be on forms prescribed by the Tax Commission.

1942 Code § 7704-2; 1935 (39) 354.

§ 12-5. Secretary of State's files on charters.

The Secretary of State shall maintain two card files of all charters of cor-
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porations. One shall contain a record of the charters of live corporations and

the other a record of charters of corporations which have been cancelled.

1942 Code § 7704-2; 1935 (39) 354.

Cross reference.—As to abstract of cor- Secretary of State to General Assembly,
porate certificates submitted annually by see § 1-207.

§ 12-6. What papers Secretary of State to record.

The Secretary of State shall record such papers connected with charters

of corporations as may be of original issue from his office.

1942 Code §7737; 1932 Code §7737; Civ. C. '22 §4311; 1917 (30) 36.

§ 12-7. Corporations may recover debts from their members.

All bodies corporate may sue for, recover and receive from their respective

members in any court in this State all arrears or other debts, dues and de-

mands which may be owing to them, in the like mode, manner and form as

they might sue for, recover and receive the same from any indifferent person

who might not be one of their body, any law, usage or custom to the con-

trary thereof in any wise notwithstanding.

1942 Code § 7702; 1932 Code § 7702; Civ. C. '22 § 4276; Civ. C. '12 § 2809; Civ. C. *02

§ 1863; G. S. 1577; R. S. 1512; 1792 (8) 175.

§ 12-8. Interest on claims against corporations.

Claims against corporations shall bear legal interest from the expiration

of thirty days after the day on which such claims may be due and payable,

unless

:

(1) Interest runs by agreement or contract from an earlier day in which

case the claims shall bear interest from such earlier day ; or

(2) A rate of interest, not usurious, different from the legal rate be agreed

upon or contracted for in which case the claims shall bear the rate of interest

agreed upon or contracted for.

1942 Code § 7699; 1932 Code § 7699; Civ. C. *22 § 4273; Civ. C. '12 § 2806; Civ. C. '02

§ 1862; 1898 (22) 771.

Necessity of proof of definite amount.

—

defendants, if entitled to recover, were en-

This section cannot avail where the proof titled to interest. Linder v. Cowpens Cot-
fails to establish any definite amount "due ton Oil Co., 146 S. C. 355, 144 S. E. 73

and payable" for more than 30 days. (1926).

Drummond v. Dobson, 18 F. (2d) 971 Cited in Lowndes v. McCabe Fert. Co.,

(1926). 157 S. C. 371, 154 S. E. 641 (1929); Leap-
Interest on value of cotton placed in hart v. National Surety Co., 167 S. C. 327.

trust.—Under this section, plaintiffs suing 166 S. E. 415 (1929).

for value of cotton placed in trust with

§ 12-9. Corporations not to issue bills of credit as a circulating medium.

No body politic or corporate within this State shall be allowed to issue

any bills of credit in the nature of a circulating medium or other than such

as answer the purpose of contracts, under the penalty of ten dollars for each

and every dollar issued. But this section shall not be so construed as to af-

fect the chartered rights of any banking institution within this State incor-

porated by an act of the Legislature.
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1942 Code § 7703; 1932 Code § 7703; Civ. C. '22 § 4277; Civ. C. '12 § 2810; Civ. C. '02

§ 1864; G. S. 1578; R. S. 1513; 1814 (8) 3i.

Cross reference.—As to banking, com-
mercial paper and finance generally, see

Title 8.

§ 12-10. Fraudulent use of name of corporation or appropriation of its prop-

erty.

Any officer, agent, clerk or servant of a corporation which is organized

or doing business in this State who wilfully uses the name of such corpora-

tion or his own name as such officer, agent, clerk or servant to obtain money
or any thing of value or credit upon the credit of such corporations for his

own use or benefit, without authority from such corporation or who fraudu-

lently lends, invests or appropriates the money or disposes of the property

of such corporation or fraudulently converts it shall be punished by imprison-

ment in the state prison for not more than ten years.

1942 Code § 1168; 1932 Code § 1168; Cr. C. '22 § 61; Cr. C. '12 § 210; 1909 (26) 21.

Cross reference.—As to improper use of Stated in State v. Moore, 128 S. C. 192,

- T^
names, etc., of certain organizations, see 122 S. E. 672 (1923).

§§ 16-542, 16-543.

/^
CHAPTER 2.

Creation and Organization of Corporations Generally.*

Sec.

12-51.

12-52.

12-53.

12-54.

12-55.

12-56:

12-57.

12-58.

12-58.

12-59.

12-60.

12-61.

12-62

12-63

12-64

Article 1.

Creation and Organization.

Charter issued by Secretary of State.

Initial meeting of subscribers; elec-

tion of board.

Provisions for preferred stock.

Election of officers; bond of treasur-

er.

Call for payment of subscriptions.

Filing of declaration.

Same; when no newspaper in county.

Contents of declaration.

1. When name indicates connection
with veterans' organization.

Issue of charter.

Recordation; copies as evidence of

organization, etc.

Certificates to be filed by Secretary

of State.

Irregularities not to vitiate corpora-
tion until ordered in proper pro-

ceedings; acts and contracts.

Charters perpetual; liquidation.

Incorporators to turn papers over to

to company.

Sec.

12-65. Corporations created by special act

must organize in two years.

Article 2.

Provisions Incorporated in Charters.

12-71. Provisions constituting part of cer-

tain corporate charters.

12-72. Liability of stockholders.

12-73. Misrepresentations as to capital or

property.

12-74. General powers.
12-75. Shares deemed personalty except of

manufacturing corporations.

12-76. Issue and transfer of shares.

12-77. Use of funds of corporations.

Article 3.

Fees and Expenses.

12-81. Charter fees; filing fees.

12-82. Minimum charter fee.

12-83. Charter fees for building and loan

associations.

12-84. Blank.
12-85. Maximum fees for certain charitable,

etc., charters.

* As to constitutional provision against granting corporate charter by special law, see

S. C. Const., Art. 3, § 34. As to action to annul charter of corporation, see §§ 10-2252 to

10-2255. As to organization of military corporations, see § 44-11.
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Article 1.

Creation and Organisation.

§ 12-51. Charter issued by Secretary of State.

The charter for every corporation, except railroad, railway, turnpike, canal

and steamboat corporations shall be issued by the Secretary of State.

1942 Code § 7726; 1932 Code § 7726; Civ. C. '22 § 4301; Civ. C. '12 § 2834; Civ. C. '02

§ 1880; 1896 (22) 92; 1897 (22) 522; 1903 (24) 75; 1920 (31) 754; 1936 (39) 1337.

§ 12-52. Initial meeting of subscribers ; election of board.

Two or more persons desiring to form a corporation for any purpose what-

soever or two or more combined (except for municipal purposes and except

also for a railroad, railway, turnpike, canal or steamboat corporation) shall

when not less than fifty per cent of the proposed capital stock shall have been

subscribed by bona fide subscribers call the subscribers together. At such

meeting of the subscribers, a majority of them in value being present in per-

son or by proxy, the subscribers shall proceed to the organization of the pro-

posed corporation by the election from among themselves of a board of di-

rectors, trustees or managers of such number as they may deem proper, not

to exceed fifteen in number. Such board shall manage the affairs of the pro-

posed corporation until their successors shall have been elected and shall have

qualified according to the constitution and bylaws of the proposed corporation.

1942 Code §§7726, 7729; 1932 Code §§7726, 7729; Civ. C. '22 §§4301, 4304; Civ. C. '12

§§2834, 2837; Civ. C. '02 §§1880, 1883; 1896 (22) 92, 94: 1897 (22) 522; 1900 (23) 386;

1903 (24) 75; 1920 (31) 754; 1923 (33) 157; 1936 (39) 1337.

Substantial compliance with section nee- of the incorporators and the public. Meyer
essary.—This section cannot be ignored in v. Brunson, 104 S. C. 84, 88 S. E. 359
substance, but must be substantially com- (1915).

plied with, being for the protection both

§ 12-53. Provisions for preferred stock.

The stockholders of such proposed corporation may at their first meeting

adopt a bylaw providing for the issuing of preferred stock, having such

special privileges and to be issued in such amounts and in such manner as

they shall establish by their bylaws.

The subscription list shall state the amount of the preferred stock that

it is proposed to issue upon such organization and two-thirds in value of the

stock that has been subscribed shall be present and shall vote to authorize

the issue of preferred stock as aforesaid.

1942 Code §§7696, 7726, 7729; 1932 Code §§7696, 7726, 7729; Civ. C. '22 §§4270, 4301,

4304; Civ. C. '12 §§2803, 2834, 2837; Civ. C. '02 §§1859, 1880, 1883: 1896 (22) 92, 94;

1897 (22) 522; 1900 (23) 386; 1901 (23) 712; 1903 (24) 75; 1920 (31) 754; 1923 (33) 157;

1936 (39) 1337.

Applied as to building and loan associa-

tions in Griffin v. White, 182 S. C. 219, 189

S. E. 127 (1936).

- §12-54. Election of officers ; bond of treasurer.

The board of directors, trustees or managers shall elect from their number a
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president and they may also elect such person or persons as they may see fit

as secretary and as treasurer, the latter of whom shall give such bond as they

may require.

1942 Code § 7729; 1932 Code § 7729: Civ. C. '22 § 4304; Civ. C. '12 § 2837; Civ. C. '02

§ 1883; 1896 (22) 94; 1900 (23) 386; 1923 (33) 157.

§ 12-55. Call for payment of subscriptions.

The board of directors, trustees or managers shall call for the payment of

the subscription to the capital either in whole or in such installments as it

shall see fit.

1942 Code § 7729; 1932 Code § 7729; Civ. C. '22 § 4304; Civ. C. '12 § 2837; Civ. C. '02

§ 1883; 1896 (22) 94: 1900 (23) 386; 1923 (33) 157.

§ 12-56. Filing of declaration.

Upon the payment to the treasurer of the corporation or to some other of-

ficer designated for the purpose by the subscribers of at least twenty per cent

of the aggregate amount of the capital subscribed, payable in money, or upon

the delivery to such officers of at least twenty per cent of the property sub-

scribed to the aggregate amount of the capital stock or upon its delivery be-

ing secured by such obligations of the subscribers as the board of directors,

trustees or managers may approve, the incorporators referred to in § 12-52 or

a majority of them shall over their signatures, not less than three days after

having given public notice of their intention so to do by one publication in a

newspaper published and circulated in the county in which the principal place

of business is to be located, certify to the Secretary of State that the require-

ments of this chapter have been complied with by filing the written declaration

described in § 12-58.

1942 Code §§ 7726, 7730; 1932 Code §§ 7726, 7730; Civ. C. '22 §§ 4301, 4305; Civ. C. '12

§§ 2834, 2838; Civ. C. '02 §§ 1880, 1884; 1896 (22) 92, 94; 1897 (22) 522; 1903 (24) 75;

1920 (31) 754; 1936 (39) 1320, 1337.

§ 12-57. Same; when no newspaper in county.

In the event that a newspaper is not published and circulated in the county

in which the principal place of business of the proposed corporation is to be

located it will be sufficient to publish the notice required by § 12-56 in any
newspaper generally circulated in such county.

1942 Code § 7726; 1932 Code § 7726; Civ. C. '22 § 4301; Civ. C. '12 § 2834; Civ. C. '02

§1880; 1896 (22) 92; 1897 (22) 522; 1903 (24) 75; 1920 (31) 754; 1936 (39) 1337.

§ 12-58. Contents of declaration.

The declaration filed with the Secretary of State shall set forth:

~{_T[The names and residences of the declarants
;

(2) The name of the proposed corporation which shall be different from

the name of any previously chartered corporation
;

(3) The place at which it proposes to have its principal place of business,

if any, or be located ;

(4) The general nature of the business, if any, which it proposes to do

;

(5) The amount of capital stock, if any, and how and when payable

;
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(6) The number of shares into which the capital stock is divided and the par

value, if such there be, of each share

;

(7) That not less than fifty per cent of the proposed capital stock has been

subscribed by bona fide subscribers ;

.(8) That after due notice at a meeting of the subscribers, a majority of

whom in value was present in person or by proxy, the organization of the

company had been completed by the election from themselves of a board of

directors, trustees or managers, giving the names of such directors, trustees

or managers, to manage the affairs of the corporation until their successors

shall have been elected and shall have qualified according to the constitution

and by-laws of the corporation ;

~~(9) That the board of directors, trustees or managers have secured the pay-

ment of the subscriptions to the capital stock either in whole or in such install-

ments as it shall see fit ; provided, the amount shall not be less than twenty per

cent of the amount subscribed by each stockholder ; and provided, further,

that in case of continuing building and loan associations and other corpora-

tions of a like nature issuing stock in monthly series the declaration may name
an amount as the initial capital stock and a larger amount as the ultimate

capital stock to which the issue of the monthly series ma}' extend according to

the by-laws of the corporation and when not less than fifty per cent of the

initial capital stock shall have been subscribed by bona fide subscribers the

meeting of the stockholders and other proceedings provided for in this chapter

may be had ; and
— (10) That the board of directors, trustees or managers have elected from

their number a president and some other person or persons as secretary and

treasurer, the latter of which officers shall be named in the declaration.

1942 Code §§ 7726, 7729; 1932 Code §§ 7726, 7729; Civ. C. '22 §§ 4301, 4304; Civ. C. '12

§§ 1883, 2834; Civ. C. '02 §§ 1880, 1883; 1896 (22) 92, 94; 1897 (22) 522; 1900 (23) 386;

1903 (24) 75; 1920 (31) 754; 1923 (33) 157; 1936 (39) 1337.

Cited in Planters' Fert. & Phosphate Co.
v. Planters' Fert. Co., 135 S. C. 282, 133 S.

E. 706 (1925).

§ 12-58.1. When name indicates connection with veterans' organization.

The Secretary of State shall not issue to any corporation any charter with

a name for such corporation which in his opinion may be confused with the

name of any nationally recognized veterans' organization or which in his opin-

ion might lead persons dealing with such corporation to believe that such

corporation was affiliated with or sponsored by such a veterans' group or

organization, unless the application for such charter shall have attached there-

to a certificate duly authenticated by the governing body of the State organ-

ization of such nationally recognized veterans' organization approving the use

of the proposed corporate name.

1951 (47) 196.

§12-59. Issue of charter.

Upon the filing of the declaration and the receipt of the charter fee the Sec-

retary of State shall issue to the incorporators a certified copy of their declara-
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tion which shall constitute the charter of the corporation authorizing it to

begin business under the name and for the purpose indicated in the written

declaration.

1942 Code § 7730; 1932 Code § 7730; Civ. C. '22 § 4305; Civ. C. '12 § 2838; Civ. C. '02

§ 1884; 1896 (22) 94; 1920 (31) 754; 1936 (39) 1320.

Denial of acceptance of charter.—Corpo- Original charter duly certified is the high-

ration receiving charter and working under est evidence of incorporation. Sumter To-
it cannot deny acceptance of it. McKay bacco Warehouse Co. v. Phoenix Assur.

v. Beard, 20 S. C. 156 (1882). Co., 76 S. C. 76, 56 S. E. 654 (1905).

Charter as evidence of incorporation.

—

§ 12-60. Recordation; copies as evidence of organization, etc.

A copy of such charter shall be recorded in the office of the register of

mesne conveyances or clerk of court of each county in which such corpora-

tion shall have an office or place of business. Such copy shall be recorded

thirty days after date of the issuance of the same. A cop}' of the certificate

issued by the Secretary of State to the board of incorporators and known
as the charter, when attested and certified by the Secretary of State or the

register of mesne conveyances or the clerk of the court of any county in which

such certificate is recorded, or by the deputy of either of them, shall in all

courts and places be evidence of the due organization and existence of the

corporation and of the matters specified in such certificate of incorporation.

1942 Code § 7730; 1932 Code § 7730; Civ. C. '22 § 4305; Civ. C. '12 § 2838; Civ. C. '02

§ 1884; 1896 (22) 94; 1920 (31) 754; 1936 (39) 1320.

§ 12-61. Certificate to be filed by Secretary of State.

The certificate of incorporation as provided in this chapter shall be filed in

the office of the Secretary of State. The Secretary shall file said papers under

proper numbers and index the same.

1942 Code §§ 7734, 7736; 1932 Code §§ 7734, 7736; Civ. C. '22 §§ 4308, 4310; Civ. C.
'12 § 2841; Civ. C. '02 § 1887; 1896 (22) 92; 1917 (30) 36; 1920 (31) 754.

§ 12-62. Irregularities not to vitiate corporation until ordered in proper pro-

ceedings ; acts and contracts.

No irregularity in complying with the provisions of this chapter shall be

held to vitiate the incorporation until a direct proceeding to set aside and an-

nul the charter be instituted by the proper authorities of the State, and all acts

done and contracts entered into shall have the same force and effect as if

no irregularity had existed.

1942 Code § 7732; 1932 Code § 7732; Civ. C. *22 § 4306; Civ. C. '12 § 2839; Civ. C. '02

§ 1885; 1896 (22) 92.

The word "irregularities" must be rea- by State in direct proceedings. Sumter
sonably construed as deviations from minor Tobacco Warehouse Co. v. Phoenix Assur.
statutory provisions. Meyer v. Brunson, Co., 76 S. C. 76, 56 S. E. 654 (1905).
104 S. C. 84, 88 S. E. 359 (1915). Applied in Glenn v. Rosborough, 48 S.

Irregularity in variance of name in char- C. 272, 26 S. E. 611 (1896).

ter and declaration can only be attacked

§ 12-63. Charters perpetual; liquidation.

All charters granted under the provisions of this chapter shall continue of

[ISC Code]—67 1057
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force perpetually unless limited by the terms of the petition
; provided, that

all corporations shall always have the right to go into liquidation and to

wind up their affairs upon a stockholders' vote representing a majority of

capital stock had after such notice as is provided in § 12-403.

1942 Code § 7743; 1932 Code § 7743; Civ. C. '22 § 4317; Civ. C. '12 § 2848; Civ. C. '02

§ 1891; 1896 (22) 97; 1897 (22) 524; 1898 (22) 771.

§ 12-64. Incorporators to turn papers over to company.

Upon the issuance of the charter by the Secretary of State the incorporators

shall turn over to the proper officers of the corporation all subscription lists

or other papers they have taken as incorporators and all such papers shall be

as valid as if taken and made by the corporation.

1942 Code § 7733; 1932 Code § 7733; Civ. C. '22 § 4307; Civ. C. '12 § 2840; Civ. C. *02

§ 1886; 1896 (22) 92.

§ 12-65. Corporations created by special act must organize in two years.

If any private corporation created by the General Assembly, incorporated

under any law adopted subsequent to March 9 1896 does not organize and

commence the transaction of its business within two years from the date of

its incorporation or the date of the commission appointing the board of in-

corporators its corporate powers shall cease.

1942 Code § 7687; 1932 Code § 7687; Civ. C. '22 § 4261; Civ. C. '12 § 2794; Civ. C. '02

§ 1850; 1896 (22) 101.

When section inapplicible.—This sec- Hotel v. Chicco, 131 S. C. 344, 127 S. E.

tion does not apply to a corporation created 436 (1924).

by the Secretary of State. Francis Marion

Article 2.

Provisions Incorporated in Charters.

§ 12-71. Provisions constituting part of certain corporate charters.

The provisions of this article shall constitute a part of the charter of every

corporation, other than a railroad or banking corporation, existing under an

act of the General Assembly, either general or special, passed since the adop-

tion of the Constitution in 1868.

1942 Code § 7677; 1932 Code § 7677; Civ. C. '22 § 4251; Civ. C. '12 § 2784; Civ. C. '02

§ 1843; R. S. 1500; 1905 (24) 842; 1940 (41) 1636.

§12-72. Liability of stockholders.

The stockholders of all insolvent corporations other than banks and banking

institutions shall be individually liable to the creditors thereof only to the

extent of the amount remaining due to the corporation upon the stock owned
by them. Persons holding stock in such companies as trustee or executor or

administrator or by way of collateral security shall not be personally subject

to the liability of a stockholder under the foregoing provision but the persons

pledging such stock shall be liable to the creditors and the estates and funds

in the hands of such executors or administrators shall be liable in their hands

in like manner and to the same extent as the deceased testator, intestate, ward
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or person interested in the trust estate would have been if they had, respec-

tively, been living and competent to act and hold the stock in their own
names.

1942 Code § 7677; 1932 Code § 7677; Civ. C. '22 § 4251; Civ. C. '12 § 2784; Civ. C. '02

§ 1843; R. S. 1500; 1905 (24) 842; 1940 (41) 1636.

Cross reference.—See S. C. Const., Art.

9, § 18.

No right of setoff.—The stockholder is

not entitled to set off a claim against the

corporation against his personal liability.

Lauraglenn Mills v. Ruff, 57 S. C. 53, 35

S. E. 387 (1899); Efird v. Piedmont Land
Imp. & Inv. Co., 55 S. C. 78, 32 S. E. 758,

897 (1898).

Allegations essential to complaint.—In

a suit against a stockholder of a corpora-

tion for his statutory liability by a creditor

of the corporation, the complaint must al-

lege all the conditions upon which a creditor

may pursue a stockholder and all the facts

necessary to create his statutory liability.

Newton Cotton Mills v. Springs, 56 S. C.

534. 35 S. E. 222 (1899).

Under a prior section, since repealed,

where it was stated that the liability of a

stockholder was joint and several, it was
held that a creditor could bring an action

against just one stockholder and recover
from him because the section expressly

stated his liability was several. Sadler v.

Nicholson, 49 S. C. 7, 26 S. E. 893 (1896).

Quoted in Union Bank v. Wando Mining
& Mfg. Co., 17 S. C. 339 (1880).

§ 12-73. Misrepresentations as to capital or property.

Unless some other provision for the prevention and punishment of fraudu-

lent representations as to the capital, property and resources of such corpora-

tions shall have been inserted therein, in which case the provisions in refer-

ence thereto shall be only such as are specified in such charter, any director

or other officer or stockholder of the corporation who shall knowingly and

wilfully make or cause to be made any fraudulent misrepresentation as to

either the capital, property or resources of the corporation shall be guilty of

a misdemeanor and, upon conviction thereof, shall be punished by a fine of

not more than two thousand dollars or imprisonment for not more than

two years or both, at the discretion of the court.

1942 Code §§ 1238, 7677; 1932 Code §§ 1238, 7677; Civ. C. '22 §4251; Cr. C. '22 § 134;

Civ. C. '12 §2784; Cr. C. '12 §281; Civ. C. '02 § 1843; Cr. C. '02 §209; R. S. 195. 1500;

1896 (22) 101; 1S98 (19) 546; 1905 (24) 842; 1940 (41) 1636.

Cross reference.—As to false statements
made by corporation's officers, see § 12-355.

"Fraudulent misrepresentation" must be
strictly construed.—The words "fraudulent

misrepresentation," as used in this section,

must be strictly construed in view of the

principle requiring strict construction of

penal statutes. State v. Bolyn, 143 S. C.

63, 141 S. E. 165 (1926).

Because it is essential to conviction.

—

Under this section, proof that defendant
is a stockholder or officer in a corporation
and that he made a "fraudulent misrepre-
sentation," is essential to conviction. State
v. Bolyn, 143 S. C. 63, 141 S. E. 165 (1926).

Cited in State v. Johnston, 149 S. C. 195,

146 S. E. 657 (1928).

§12-74. General powers.

Such corporations shall have power:

(1) To purchase and hold such real estate as may be required for their

purposes or such as they may be obliged or may deem for their interest to take

in the settlement of any debts due them and they may dispose of the same;

(2) To sue and be sued in all courts ;

(3) To have and to use a common seal

;
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(4) To elect, in such manner as they may determine to be proper, all

necessary officers and fix their duties ; and

(5) To make bylaws and regulations consistent with the Constitution and
laws of this State for their own government and the due and orderly conduct

of their affairs and the management of their property.

1942 Code § 7677; 1932 Code § 7677; Civ. C. '22 § 4251; Civ. C. '12 § 2784; Civ. C. '02

§ 1843; R. S. 1500; 1905 (24) 842; 1940 (41) 1636.

§ 12-75. Shares deemed personalty except of manufacturing corporations.

The shares in the capital stock of such corporations shall be deemed personal

estate, except in the case of manufacturing companies the stock in which shall

be deemed realty as stated in § 12-203.

1942 Code § 7677; 1932 Code § 7677; Civ. C. '22 § 4251; Civ. C. '12 § 2784; Civ. C. '02

§ 1843; R. S. 1500; 1905 (24) 842; 1940 (41) 1636.

§ 12-76. Issue and transfer of shares.

The mode of evidencing the issue of stock and the manner, terms and con-

ditions of assigning and transfering shares shall be, subject to the provisions

of chapter 5 of this Title, prescribed by the by-laws of each corporation.

1942 Code § 7677; 1932 Code § 7677; Civ. C. '22 § 4251; Civ. C. '12 § 2784; Civ. C. '02

§ 1843; R. S. 1500; 1905 (24) 842; 1940 (41) 1636.

§ 12-77. Use of funds of corporations.

No part of the capital stock or any of the funds of such corporation shall

at any time during the continuance of its charter be used or employed, di-

rectly or indirectly, in banking operations or for any purpose whatsoever in-

consistent with the provisions of the charter, provided, that nothing herein con-

tained shall prevent such corporation from owning shares of stock in a banking

corporation, either state or national, provided the stock in any banking cor-

poration owned by such corporation shall not exceed forty-nine per cent

of the capital stock of such banking corporation.

1942 Code § 7677; 1932 Code § 7677; Civ. C. '22 § 4251; Civ. C. '12 § 2784; Civ. C. '02

§ 1843; R. S. 1500; 1905 (24) 842; 1940 (41) 1636.

For cases decided under this section v. Rhett, 14 F. Supp. 594 (1936); Dixon
prior to 1940 amendment, see Alderman v. Dial, 24 F. Supp. 264 (1938); Nettles v.

v. Alderman, 178 S. C. 9. 181 S. E. 897 Rhett, 24 F. Supp. 304 (1938); Nettles v.

(1934); Nettles v. Lightsey, 190 S. C. 116, Rhett, 94 F. (2d) 42 (1938); Nettles v.

2 S. E. (2d) 481 (1938); Nettles v. Sottile, Childs, 100 F. (2d) 952 (1939).

184 S. C. 1, 191 S. E. 796 (1936); Nettles

Article 3.

Fees and Expenses.

§ 12-81. Charter fees; filing fees.

The Secretary of State shall collect the following fees

:

(1) Upon each charter issued or renewed to any corporation, payable when
the charter is issued or renewed, the sum of one mill upon each dollar of the

capital stock authorized up to and including one hundred thousand dollars,

the sum of one-half of a mill upon each dollar of the capital stock exceeding
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one hundred thousand dollars and up to and including one million dollars

and the sum of one fourth of a mill upon each dollar of the capital stock ex-

ceeding one million dollars

;

(2) For each declaration, petition or return precedent to the granting of

any commission of incorporators, charter, increase of capital stock or renewal

of charter filed in his office, the sum of two dollars and fifty cents ;

(3) For filing each declaration or other paper by any foreign corporation,

five dollars : and

(4) For filing each charter granted in another state and bylaws adopted

thereunder, or either required by law to be filed, five dollars; provided that

nothing herein contained shall be construed to apply to municipal charters.

For the purpose of fees or taxes required to be paid to the Secretary of State

and for no other taxing purposes, shares without nominal or par value shall

be taken to be of the value of .one hundred dollars per share unless it shall be

shown to the satisfaction of the proper officer that such shares are of another

and different value than one hundred dollars per share, in which event such

shares shall be taken to be of a par value equivalent to such other or different

value as so shown.

1942 Code §§7731: 7738; 1932 Code §§7731. 7738; Civ. C. '22 §4312; Civ. C. '12 §2842;
Civ. C. '02 § 1888; 1901 (23) 710; 1927 (35) 30, 218; 1928 (35) 1256.

Fees for increase of capital stock.—Un- the increase in stock. Pacolet Mfg. Co.
der § 12-272, calling for the fees on an in- v. Gantt, 68 S. C. 199, 46 S. E. 1005 (1903).

crease in capital stock to be the same as in Cited in Lyles v. McCown, 82 S. C. 127,

this section, the fees are to be based on 63 S. E. 355 (1909).

§ 12-82. Minimum charter fee.

The Secretary of State shall collect and receive at least five dollars for

every charter issued by him in addition to the filing fee as provided for by

law. The provisions of this section shall not apply to eleemosynary corpora-

tions.

1942 Code § 7739; 1932 Code § 7739; Civ. C. '22 § 4313; Civ. C. '12 § 2843; 1905 (24) 873.

§ 12-83. Charter fees for building and loan associations.

The fee to be charged by the Secretary of State for the issuing of a charter

to a building and loan association organized within this State shall be twenty-

five dollars. No commissions shall be charged on any increase of the capital

stock of such associations.

1942 Code § 7740; 1932 Code § 7740; Civ. C. '22 § 4314; Civ. C. '12 § 2845; 1903 (24)

76; 1905 (24) 903.

§ 12-84. Blank.

§ 12-85. Maximum fees for certain charitable, etc., charters.

The total fees for the charter of any church, cemetery company, Freemason
or Odd Fellows or Knights of Pythias lodge or any other charitable, social,

educational or religious society shall not exceed the sum of three dollars as

required under § 12-754.
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1942 Code § 7742; 1932 Code § 7742; Civ. C. '22 § 4316; Civ. C. '12 § 2847; Civ. C. '02

§ 1890; 1896 (22) 97.

Cross reference.—As to issue of certificate

of incorporation, see § 12-754.

CHAPTER 3.

Powers of Corporations Generally.

Sec. Sec
12-101. Powers of all private corporations. 12-104. Right to become members of mu-
12-102. Powers of corporations organized tual insurance associations.

under chapter two. 12-105. Same as to mutual casualty com-
12-103. Power to construct railroad, etc. panies and warehouse companies.

§ 12-101. Powers of all private corporations.

Every private corporation, as such, has power:

(1) To have succession, by its corporate name, for the period limited in

its charter and, when no period is limited, in perpetuity ;

(2) To sue and be sued ;

(3) To use a common seal and to alter the same at pleasure

;

(4) To hold, purchase, lease, mortgage or otherwise dispose of and convey

such real and personal estate as is limited by its charter or, if not so limited,

such an amount as the business of the corporation requires

;

(5) To appoint such subordinate officers and agents as the business of the

corporation requires, prescribe their duties and fix their compensation ;

(6) To make bylaws not inconsistent with any existing law for the trans-

fer of its stock, the management of its property or the regulation of its af-

fairs ; and

(7) Subject to the provisions of chapter 5 of this Title, to declare and cre-

ate, by appropriate bylaws, a lien on the stock of any stockholder in the cor-

poration for such sum as the stockholder is or may be indebted to the corpora-

tion for his subscription to stock therein.

1942 Code § 7685; 1932 Code § 7685; Civ. C. '22 § 4259; Civ. C. '12 § 2792; Civ. C.

'02. § 1848; R. S. 1504.

Cross reference.—As to validity of hedg-
ing contracts, see §§ 11-65, 11-65.1.

§ 12-102. Powers of corporations organized under chapter two.

Every corporation chartered under chapter two of this title shall have the

following powers, to wit

:

(1) To prescribe the mode of transferring the shares of the corporation,

subject however to the provisions of chapter 5 of this Title
;

(2) To make contracts, to loan money and to acquire and transfer property,

both real and personal, including shares of stock in other corporations, pos-

sessing the same powers in such respects as individuals now enjoy ;

(3) Subject to the provisions of chapter 5 of this Title, to have a lien upon
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the shares of its stockholders to enforce the payment of installments due upon

the capital stock and to provide for and enforce the collection of such fines and

penalties for delinquency in payment of installments upon the capital stock as

its bylaws may fix, not to exceed ten per cent of the amount due ; and

(4) To borrow money for the purpose of carrying out the objects of its char-

ter, to make notes, bonds or other evidences of debt and to secure the pay-

ment of its obligations by mortgage or deed in trust on all or any of its prop-

erty and franchises, both real and personal, when so authorized by resolution

of its board of directors or managing board.

1942 Code §7745; 1932 Code § 7745; Civ. C. '22 § 4319; Civ C. '12 § 2850; Civ. C. '02

§ 1893; 1896 (22) 99; 1898 (22) 770: 1911 (27) 153; 1933 (38) 62.

Limitation on powers of corporation.— In

construing the powers of corporations of

this State, §§ 12-102 and 12-77 must be
read together and harmonized; under such

a rule, § 12-77 creates a special limitation

upon the general corporate powers enu-
merated in this section. Dixon v. Dial, 24

F. Supp. 264 (1938).

Subdivision (4) does not empower State

banks to pledge their assets for payment of

deposits. Temple v. McKav, 172 S. C. 305,

174 S. E. 23 (1931).

Power to mortgage must be exercised as
prescribed.—Deposits of title deeds by
president cannot create an equitable mort-
gage, since the power to mortgage must
be exercised as prescribed by this section.

Parker v. Carolina Sav. Bank, 53 S. C. 583,

31 S. E. 673 (1898).

§ 12-103. Power to construct railroad, etc.

Any corporation organized for any purpose under the provisions of chap-

ter 2 of this Title may construct and operate a railroad, electric railway,

tramway, jturnpike or canal for its own use and purposes and shall have the

right to effect a crossing with any existing railroad or public road as is pro-

vided by law for railroad corporations. But such corporations shall have no

power to condemn lands except for crossing an existing railroad or public

road, as herein provided.

1942 Code § 7747; 1932 Code § 7747; Civ. C. '22 § 4321; Civ. C. '12 § 2852; Civ C. '02

§ 1895; 1896 (22) 99.

This section is constitutional. Alderman
& Sons Co. v. Wilson Lumber Co., 77 S.

C. 165, 57 S. E. 756 (1905).

Repeal by implication.—As the intention

of § 24-12 is to confer upon electric light-

ing and power companies the right to

resort to condemnation proceedings, and as

the provisions of § 24-12 are inconsistent

with this section, this section must be re-

garded as repealed bv implication. South-
ern Power Co. v. Walker. 89 S. C. 84, 71

S. E. 356 (1911). In connection with the

broad language used by the court, atten-

tion is called to the fact that the only cor-

poration under consideration was an elec-

tric lighting and power company.—Ed.
note.

Effect of section on former charters.

—

Charter of corporation obtained under
General Laws of 1886, providing that it

make take private property for right of

way for railroad, is amended by this sec-

tion, so that it now has no such power or

right. Bovd v. Winnsboro Granite Co.,

66 S. C. 433. 45 S. E. 10 (1903).

Right to condemn right of way.—This
section gives a private corporation right

to condemn right of way for private rail-

road over public or private railroad, or tram-
road, and such condemnation may be had
across right of way staked out on which
proposed railroad has not been actually

located. Alderman & Sons Co. v. Wilson
Lumber Co., 77 S. C. 165, 57 S. E. 756
(1905).

Business corporations have same duties

and liabilities as railroads.— In Engelberg
v. J. F. Prettyman & Sons, 159 S. C. 91,

156 S. E. 173 (1930), the court held that

since ordinary business corporations are

granted the same right to effect crossings

with public highways as railroad corpora-
tions, it would sefem to follow by clearest

implication that they are also burdened
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with the same duties and liabilities in so Applied in Salem R. Co. v. Alderman &
far as such crossings are concerned. Car- Sons Co., 78 S. C. 1, 58 S. E. 940 (1906).

roll v. United States, 87 F. Supp. 721 (1949).

§ 12-104. Right to become members of mutual insurance associations.

Every manufacturing corporation of this State, whether incorporated under

the provisions of any special or general act of the General Assembly of this

State, shall, in addition to all the rights, powers and franchises which they

now severally possess, have full power and authority to become a member of

or effect insurance of their several properties, in whole or in part, in any mutual

protective association or mutual insurance company of any kind and to sev-

erally subscribe and subject themselves to all the provisions of the several

constitutions or bylaws of such associations or companies.

1942 Code § 7755; 1932 Code § 7755; Civ. C. '22 § 4329; Civ. C. '12 § 2860; 1903 (24)

74.

§ 12-105. Same as to mutual casualty companies and warehouse companies.

Every such company shall further have full power and authority to become

a member of any mutual company or association, and to severally subscribe and

subject themselves to the constitution and bylaws thereof, which may have

been formed or incorporated with a view of affording to the members thereof

insurance against or indemnity for any accident or mishap or which may have

been formed or incorporated with a view of issuing warehouse or other re-

ceipts or warehouse or other certificates for the whole or any part of any prod-

uct thereof or for any raw product to be used by them or with the purpose of

guaranteeing such receipts or certificates and the validity thereof.

1942 Code § 7756; 1932 Code § 7756; Civ. C. '22 § 4330; Civ. C. '12 § 2861; 1903 (24)

74.

CHAPTER 4.

Capital Stock and Stockholders ; Bonds.

Article 1.

General Provisions.

Sec.

12-201. Dividends to be paid only out of

earnings or earned surplus.

12-202. Transfer not valid until entered.

12-203. Stock in manufacturing company
realty; transfer, dower, execution,

distribution and taxation.

Article 2.

Preferred, No Par Value and Other
Classes of Stock.

12-211. Several classes of stock, with or

without par value, may be issued.

12-212. Preferences permissible for no par

stock.

12-213. Notice of stockholders meeting.

Sec.

12-214. Notice dispensed with at organiza-

tion of company.
12-215. Preferences binding if authorized

by two-thirds vote.

12-216. Attaching conditions or penalties

after issue of stock.

12-217. Statements with respect to no par

stock.

12-218. Exchange of stock of one class for

stock of another class.

12-219. How such exchange authorized.

Article 3.

Payment for Stock and Bonds.

Payments must be bona fide.

In what subscriptions must be pay-
able.

12-231.

12-232
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Sec
12-233. Consideration for issue of no par

stock.

12-234. When stock may be issued.

Article 4.

Certificates of Stock.

12-241. Requisites of certificate.

12-242. Lost or destroyed certificate; appli-

cation for new certificate.

12-243. Affidavit and bond.
12-244. Stock void after two years.

12-245. Effect of notice.

12-246. Provisions of article to be cumula-
tive and alternative.

Article 5.

Stockholders Meetings.

12-251. At least one meeting annually in

State.

12-252. Proxy; quorum.
12-253. Cumulative voting.

Article 6.

Information for Stockholders.

12-261. Annual statements; copies to be
sent stockholders on request.

12-262. Section 12-261 not to apply to cer-

tain corporations.

12-263. Books open to inspection.

Article 7.

Increase and Decrease of Capital Stock.

Sec.

12-271. Authorization.
12-272. Actions required of corporation for

increase.

12-273. Action by Secretary of State.

12-274. Same; when company incorporated
or charter amended by special act.

12-275. Preemptive rights of existing stock-

holders.

12-276. Decrease of capital stock on ac-

count of impairment.
12-277. Decrease to create and distribute

surplus.

12-278. Decrease to create surplus.

12-279. Procedure of corporation to de-

crease capital.

12-280. Action required of Secretary of

State.

12-281. Same; when company incorporated
or charter amended by special act.

12-282. Effect of failure to surrender stock.

12-283. Fractional shares.

12-284. Retirement of certain preferred
stock.

12-285. Fraudulent misrepresentation by di-

rectors.

12-286. Report of increase and decrease to

General Assembly.

Article 1.

General Provisions.

§ 12-201. Dividends to be paid only out of earnings or earned surplus.

It shall be unlawful for any incorporated company to pay any dividends on

the capital stock of such company unless the same have been actually earned

or are paid out of surplus theretofore earned and not set aside for a special

purpose with the approval of the stockholders of the company.

1942 Code § 7724-3; 1932 Code § 1353; Cr. C. '22 § 244; Cr. C. '12 § 211; 1909

(26) 21.

Quoted in Baker v. Mutual Loan & In-

vestment Co., 213 S. C. 558, 50 S. E. (2d)
692 (1948).

§ 12-202. Transfer not valid until entered.

Subject to the provisions of chapter 5 of this Title no transfer of stock-

shall be valid except as between the parties thereto until the same shall have

been regularly entered upon the books of the corporation.

1942 Code § 7746; 1932 Code § 7746; Civ. C. '22 § 4320; Civ. C. '12 § 2851; Civ. C. '02

§ 1894; 1896 (22) 99.

Constitutionality.—This section does not which provides for the added liability of

violate Art. 9, § 18 of the Constitution stockholders in State banks. Brice v.
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Cleveland, 179 S. C. 283, 184 S. E. 574

(19351.

This section is to be given a literal con-

struction. Brice v. Cleveland, 179 S. C.

283, 184 S. E. 574 (1935).

Transfer must be entered to be valid.

—

No transfer of corporate stock from one
person to another is valid, except as be-

tween the parties thereto, until the same
shall have been regularly entered upon the

books of the corporation. Bain v. Rogers,
158 S. C. 417, 155 S. E. 619 (1929); Brice

v. Cleveland, 179 S. C. 283. 184 S. E. 574

(1935).

Except between parties. — Transfer of

stock on books of corporation is not neces-

sary to transfer of title as between parties

to sale and purchase. A. M. Law & Co..

Inc. v. Cleveland. 172 S. C. 200, 173 S. E.

638 (1932).

Entry of transfer of stock by indorse-

ment in blank upon corporate books was
not necessary as between parties. Equita-

ble Trust Co. v. Columbia Nat. Bank, 145

S. C. 91, 142 S. E. 811 (1925).

And then intention of parties governs.

—

The legal title to certificates of stock may
be transferred as between the parties with-

out the entry of the transfer being recorded
upon the books of the corporation; but

the question whether the legal title was,

in fact, transferred depends upon the in-

tention of the parties. Maxwell v. Foster,

67 S. C. 377. 45 S. E. 927 (1902).

Entry necessary to affect liability of

stockholder.—Actual entry of transfer on
books is necessary to affect the statutory

liability t>( stockholder. Man v. Bovkin, 79
S. C. 1, 60 S. E. 17 (1907); White v. Com-
mercial & Farmers' Bank, 66 S. C. 491,

45 S. E. 94 (1903).

A stockholder does not escape his stat-

utory liability by transferring his stock
without so entering it. Parker v. Carolina
Sav. Bank, 53 S. C. 583, 31 S. E. 673 (1898).

The transfer of bank stock not regularly

entered upon the stock books is ineffectual

to cut off the individual liability of the
registered stockholder; and further, the
same construction is applied to actions

brought to enforce the statutory stock-
holder's liability against transferees of bank-

stock when such stock has not been regu-
larly entered on the stock books of the
bank in their names. Brie: v. Cleveland,
179 S. C. 283, 184 S. E. 574 (1935).

And to relieve original stockholder.

—

After transfer is entered on books of the

company, the original stockholder is no
longer liable as such. Efird v. Piedmont
Land Imp. & Inv. Co., 55 S. C. 78, 32
S. E. 758, 897 (1898).

But he may be entitled to reimburse-
ment.— In case of liability of assignor be-

cause transfer is not entered on books, he
has his action against the transferee for

reimbursement. Man v. Boykin, 79 S. C.

1. 60 S. E. 17 (1907).

The vendor or assignor may compel trans-

fer to the vendee. Man v. Boykin, 79 S.

C. 1, 60 S. E. 17 (1907).

Quoted in Wright v. Barringer, 160 S.

C. 359, 158 S. F. 737 (1930).

§ 12-203. Stock in manufacturing company realty; transfer, dower, execution,

distribution and taxation.

Stocks representing shares in manufacturing corporations chartered under

the laws of this State are realty. But the stock representing such shares

may be transferred from one person to another for any purpose whatsoever

by the same means as are or may be allowed by law for the transfer of shares

in other corporations. Such stocks shall not be subject to any claim of dower
and shall be subject to debts in execution or upon attachment as shares of

stock in other corporations and to the laws of distribution of a deceased in-

testate's estate as if the same were personal property. Such stocks shall be

exempt, in the hands of the holder, from taxation when the corporation is taxed

on the value thereof.

1942 Code § 7698; 1932 Code § 7698; Civ. C. '22 § 4272; Civ. C. '12 § 2805; Civ. C. '02

§ 1861; 1901 {23) 712.
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Article 2.

Preferred, No Par Value and Other Classes of Stock.

§ 12-211. Several classes of stock, with or without par value, may be issued.

Any corporation incorporated under the laws of this State may issue one or

more classes of capital stock with or without nominal or par value as shall be

stated and expressed in the certificate of incorporation or in any amendment
thereof and with such designations, preferences, conditions, restrictions and

liabilities, if any, as may be fixed and determined by vote of two-thirds of the

subscribers or stockholders after such notice as provided in § 12-213 with refer-

ence to the issue of preferred stock. Such preferences may include a right of

exchange of shares of such preferred stock for authorized but unissued shares

of common stock of the corporation.

The provisions of this section with respect to stock without nominal or par

value shall not apply to banks and banking corporations.

1942 Code §§ 7693, 7694, 7731; 1932 Code §§ 7693, 7694, 7731; Civ. C. '22 §§ 4267, 4268;

Civ. C. '12 §§ 2800. 2801; Civ. C. '02 §§ 1856, 1857; 1901 (23) 712; 1927 (35) 21S; 1928 (35)

1256; 1942 (42) 1448.

§ 12-212. Preferences permissible for no par stock.

Preferred capital stock without nominal or par value, if desired, may

(1) Be subject to redemption in such manner, at such time or times and

at such price or prices

;

(2) Be given such preferences as to assets upon dissolution or winding up

of the corporation whether voluntary or involuntary
;

(3) Be given the right to receive such cumulative or non-cumulative divi-

dends, payable quarterly, half yearly or yearly and payable as a whole or in

part before any dividend shall be set apart or paid on the common stock

;

(4) Be authorized to be issued in more than one series of the same class

each series carrying the same or different rates of dividends ;

(5) Be made convertible into shares of other classes of preferred or com-

mon stock with or without nominal or par value ; and

(6) Have such other preferences, designations, rights, privileges and powers

and be made subject to such other restrictions, limitations and qualifications
;

As shall be stated and prescribed or provided in the certificate of incorpora-

tion or in any amendment thereof or as may be fixed and determined by vote

of two-thirds of the subscribers or stockholders after such notice as provided

in § 12-213.

1942 Code § 7731; 1932 Code § 7731; 1927 (35) 218; 1928 (35) 1256.

§ 12-213. Notice of stockholders meeting.

When the board of directors or managers of any corporation as aforesaid

deem it advisable to attach conditions, preferences or liabilities to stock is-

sued or to be issued they shall give four weeks' notice of a stockholders meet-

ing to consider the authorization of such conditions, preferences, or liabil-

ities. The notice shall state the number of shares and aggregate amount that
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it is proposed to issue and the preferences that shall be given to, the conditions

attached to and the liabilities imposed upon the stock proposed to be issued.

1942 Code § 7694; 1932 Code § 7694; Civ. C. '22 § 4268; Civ. C. '12 § 2801; Civ. C.

'02 § 1857; 1901 (23) 712; 1942 (42) 1448.

Purpose of section.—It is the purpose of times and conditions which human fore-

this section to prevent a corporation from sight cannot predict. King v. Ligon, 180

disabling itself to make such changes as S. C. 224, 185 S. E. 305 (1935).

may be necessitated by changes in condi- Preferred stock subject to change.—Un-
tions; it is a power that cannot be abdicated der the provisions of this section, condi-

or bargained away, and is co-extensive with tions and provisions in preferred stock can

the life of the corporation itself, designed never be a contract immune to change by
to preserve a flexibility of corporate action valid corporate action. King v. Ligon,

sufficient to meet the needs of changing 180 S. C. 224, 185 S. E. 305 (1935).

§ 12-214. Notice dispensed with at organization of company.

At the organization of any company the aforesaid four weeks' notice shall

not be necessary or required.

1942 Code § 7696: 1932 Code § 7696; Civ. C. '22 § 4270; Civ. C. '12 § 2803; Civ. C. '02

§ 1859; 1901 (23) 712.

§ 12-215. Preferences binding if authorized by two-thirds vote.

If two-thirds in value of the stock of the company be present by proxy

or otherwise at the meeting and shall vote in favor of the proposed pref-

erences, conditions or liabilities, then such preferences, conditions and liabil-

ities shall be deemed a binding contract entered into by the company when

the stock shall have been issued and signed by the president and attested by

the secretary or signed and attested by such other officer or officers of the

corporation as may be provided in its by-laws.

1942 Code § 7695; 1932 Code § 7695; Civ. C. '22 § 4269; Civ. C. '12 § 2802; Civ. C. '02

§ 1858; 1901 (23) 712; 1929 (36) 144.

§ 12-216. Attaching conditions or penalties after issue of stock.

To impose any conditions or to attach any penalties to a portion only of the

stock of a corporation that was not contemplated or provided at the time

such stock was issued it shall be necessary that two-thirds of the stock so

affected vote therefor after notice as aforesaid.

1942 Code § 7697; 1932 Code § 7697; Civ. C. '22 § 4271; Civ. C. '12 § 2804; Civ. C.

'02 § 1860; 1901 (23) 712.

Cross reference.—See note to § 12-213. certificates of stock just as though they

The provisions of this section and the were written therein. King v. Ligon, 180

power here given are incorporated in the S. C. 224, 185 S. E. 305 (1935).

§ 12-217. Statements with respect to no par stock.

In any case in which the law requires that the par value of the shares of

stock of a corporation be stated in any certificate or paper it shall be stated

in respect of shares without nominal or par value that such shares are with-

out par value and whenever the amount of stock authorized or issued is re-

quired to be stated the number of shares authorized or issued shall be stated

and it shall also be stated that such shares are without par value.

1942 Code § 7731; 1932 Code § 7731; 1927 (35) 218; 1928 (35) 1256.
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§ 12-218. Exchange of stock of one class for stock of another class.

Whenever a corporation organized under the laws of this State is authorized

to issue two or more classes of stock it may lawfully exchange stock of one

class in such corporation for stock of another class therein and it may law-

fully exchange debentures of the corporation for preferred stock of the same,

provided all the holders of stock to be exchanged are given the same right and
opportunity to make the exchange and at the same rate. But such debentures

may not be lawfully exchanged for such stock or offered in exchange therefor

unless a certificate be first filed in the office of the Secretary of State that

the floating or unfunded debt of the corporation at the time of the stock-

holders' meeting mentioned in § 12-219 did not exceed ten per cent of par value

of the preferred stock then outstanding and that in the judgment of the offi-

cers making the certificate the assets of the corporation at such time, after

deducting the amount of its indebtedness, are at least equal to the amount of

preferred stock issued and outstanding. Such certificate shall be signed and
sworn to by the president and treasurer of the corporation. But no stock-

holder shall be required to accept any such offer of exchange.

Any stock received by the corporation under the provisions of this sec-

tion may be held or disposed of by it as treasury stock.

1942 Code § 7697-1; 1941 (42) 312; 1943 (43) 313.

§ 12-219. How such exchange authorized.

Whenever the board of directors or managers of any such corporation as

aforesaid deem it advisable to offer to the stockholders of the corporation

any such exchange as referred to in § 12-218 they shall give four weeks' notice

of a stockholders' meeting to consider the authorization of such exchange.

The notice shall contain the terms and conditions upon which the exchange

shall be offered. If two-thirds of the issued and outstanding stock in value of

the corporation be present by proxy or otherwise at such meeting and shall

vote in favor of offering such exchange to stockholders, then the directors

shall proceed to offer such exchange to the stockholders in such manner as

that all stockholders of the class to be exchanged are given an equal right and

opportunity to make the exchange in proportion to the amount of their stock-

holdings.

1942 Code § 7697-1; 1941 (42) 312.

Article 3.

Payment for Stock and Bonds.

§12-231. Payments must be bona fide.

Neither stock nor bonds shall be issued by any corporation except for money
paid, property delivered or labor done. All fictitious increase of stock or in-

debtedness shall be void.

1942 Code § 7692; 1932 Code § 7692; Civ. C. '22 § 4266; Civ. C. '12 § 2799; Civ. C. '02

§ 1855; 1899 (22) 54.

Cross reference.

—

See S. C. Const., Art. Quoted in Steele v. Singletary, 120 S. C.

9, § 10. 132, 110 S. E. 833 ((1921).
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§ 12-232. In what subscriptions must be payable.

All subscriptions to the capital stock of any corporation organized under

chapter 2 of this title shall be payable in money or in labor or property at its

money value and shall be listed, the labor or the property and the value there-

of to be specified in the list of subscriptions. No subscription in labor or in

property shall be received unless such labor or property and the value there-

of, so to be specified as aforesaid, be approved by the board of incorporators.

In case of failure to perform the labor or to deliver the property according to

the terms of the subscription the money value thereof as specified in the list

of subscriptions shall be paid by the subscribers who had agreed to perform

such labor or deliver such property.

1942 Code § 7728; 1932 Code § 7728; Civ. C. '22 § 4303; Civ. C. '12 § 2836; Civ. C. '02

§ 1882; 1896 (22) 92; 1897 (22) 522.

Cited in In re Broome's Men's Shop, 92

F. Supp. 98 (1949).

§ 12-233. Consideration for issue of no par stock.

Capital stock without nominal or par value, whether common or pre-

ferred, may be issued by the corporation from time to time for such consid-

eration as may be fixed from time to time by the board of directors thereof

pursuant to authority conferred in the certificate of incorporation or in any

amendment thereof or, if such certificate or amendment thereof shall not

so provide, then by the consent of the holders of two-thirds of each class of

stock, then outstanding and entitled to vote, given at a meeting called for that

purpose in such manner as shall be prescribed by the bylaws. Any and all

shares without nominal or par value so issued, full consideration for which

has been paid or delivered, shall be deemed fully paid stock and not liable

to any further call or assessment thereon and the holder of such shares shall

not be liable for any further payments.

1942 Code § 7731; 1932 Code § 7731; 1927 (35) 218; 1928 (35) 1256.

§ 12-234. When stock may be issued.

No stock shall be issued by any corporation until fully paid, except in cases

of corporations when by the terms of the petition the capital stock is to be

paid in installments.

1942 Code § 7746; 1932 Code § 7746; Civ. C. '22 § 4320; Civ. C. '12 § 2851; Civ. C.

'02 § 1894: 1896 (22) 99.

The signature of a purchaser of corpo- rity, the issue was not void and as the stock-

rate stock as receipt on the certificate stub holders knew of the issue, they were es-

is not an essential prerequisite to a valid topped from asserting that the issue was
issuance of stock. Bain v. Rogers, 158 ultra vires because it was not fully paid

S. C. 417, 155 S. E. 619 (1929). as required under this section. Granite
Estoppel to question issue of stock.— Brick Co. v. Titus, 226 F. 557 (1915).

Where stock was issued as collateral secu-
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Article 4.

Certificates of Stock.

§12-241. Requisites of certificate.

The shares in any company shall be numbered and every stockholder ^6*

shall have a certificate under seal of the corporation and signed by the secre-

tary or treasurer or such other officer or officers of the corporation as may be

provided in the bylaws of the corporation certifying his property in such

shares as are expressed in the certificate.

1942 Code § 7681: 1932 Code § 7681; Civ. C. '22 § 4255; Civ. C. '12 § 2788; Civ. C.
'02 § 1847: R. S. 1503; 1905 (24) 872; 1929 (36) 144.

§ 12-242. Lost or destroyed certificate ; application for new certificate.

Whenever a stockholder holding one or more shares of stock in any cor-

poration organized under the laws of the State shall desire a new certificate

of stock in the place of his original certificate of stock which shall have been

lost or destroyed he shall make application to such corporation for the is-

suing of such new certificate after having caused to be published once a week
for three successive weeks in a newspaper published in the county in which

such corporation has its principal place of business a notice that such stock

certificate, designating its number, has been lost or destroyed and that appli-

cation will be made to such corporation for a new certificate on a fixed date.

1942 Code § 7682; 1932 Code § 7682; Civ. C. '22 § 4256; Civ. C. '12 § 2789; 1911 (27)

42; 1946 (44) 1314.

§12-243. Affidavit and bond.

Any one so applying shall show to the officers of such corporation by affi-

davit that he is the bona fide owner of such shares of stock and that the orig-

inal certificate has been destroyed or lost and has not been disposed of by him

in any manner. The applicant shall also file with the secretary a good and

sufficient bond, for two years, in the amount of the market value of the stock

so lost or destroyed.

1942 Code § 7683; 1932 Code § 7683; Civ. C. '22 § 4257; Civ. C. '12 § 2790; 1911

(27) 42; 1920 (31) 876.

§ 12-244. Stock void after two years.

At the expiration of two years the lost or destroyed stock shall be null and

void and no action can be maintained on account thereof.

1942 Code § 7683; 1932 Code § 7683; Civ. C. '22 § 4257; Civ. C. '12 § 2790; 1911 (27)

42; 1920 (31) 876.

§ 12-245. Effect of notice.

Such publication shall be notice of the destruction and cancellation of such

original certificate and it shall not be redeemable by such corporation after

the date fixed in the notice for the application to the corporation for a new
certificate.

1942 Code § 7684; 1932 Code § 7684; Civ. C. '22 § 4258; Civ. C. '12 § 2791; 1911 (27) 42.
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§ 12-246. Provisions of article to be cumulative and alternative.

The provisions of this article, other than § 12-241, and the rights, remedies

and reliefs provided therein shall be cumulative and alternative to those pro-

vided by § 12-322 as to shares and certificates to which chapter 5 of this Title

is applicable.

1945 (44) 270.

Stockholders Meetings.

ipplicable.

945
J,

4

?
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'
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Article 5.

§ 12-251. At least one meeting annually in State.

At least one meeting of stockholders of all corporations chartered in this

State shall be held annually in this State at such time and place and upon such

notice as the bylaws may provide.

1942 Code § 7680; 1932 Code § 7680; Civ. C. '22 § 4254; Civ. C. '12 § 2787; Civ. C.

'02 § 1846; 1901 (21) 811.

§12-252. Proxy ; quorum.

At all meetings of any company absent stockholders may vote by proxy

authorized in writing. Every company may determine by its bylaws what

number of stockholders shall attend, either in person or by proxy, the form

of such proxy, and what number of shares or amount of interest shall be rep-

resented at any meeting to constitute a quorum.

1942 Code § 7679; 1932 Code § 7679; Civ. C. '22 § 4253; Civ. C. '12 § 2786; Civ. C. '02

§ 1845; R. S. 1502.

Stock may be held and voted by other of the State for stock in corporations to

than true owners.—There is no indication be held and voted by others than the true

in the Constitution and this section of the owners. Alderman v. Alderman, 178 S.

Code that it is against the public policy C. 9, 181 S. E. 897 (1934).

§12-253. Cumulative voting.

At all stockholders' meetings each stockholder shall be entitled to one vote

for each share of stock held or owned and shall be entitled to vote in person

or by proxy for directors, trustees or managers, as provided in Section 11 of

Article IX of the Constitution of this State, that is to say that in the election

of directors, trustees or managers of each and every such corporation each

stockholder shall be allowed to cast, in person or by proxy, as many votes as the

number of shares he owns multiplied by the number of directors, trustees or

managers to be elected, the same to be cast for any one candidate or to be dis-

tributed among two or more candidates.

1942 Code § 7680; 1932 Code § 7680; Civ. C. '22 § 4254; Civ. C. '12 § 2787; Civ. C. '02

§ 1846; 1901 (21) 811.

Cross reference.—See S. C. Const., Art. Code that it is against the public policy

9, §11, and notes thereto. of the State for stock in corporations to

Stock may be held and voted by other be held and voted by others than the true

than true owners.—There is no indication owners. Alderman v. Alderman, 178 S. C.

in the Constitution and this section of the 9, 181 S. E. 897 (1934).
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Article 6.

Information for Stockholders.

§ 12-261. Annual statements ; copies to be sent stockholders on request.

The president or such other officer as may have custody of the funds of any
corporation organized and doing business under the laws of this State shall

annually, within ninety days after the close of each fiscal year of such corpora-

tion, prepare and execute under oath a general itemized statement showing the

actual assets and liabilities of such corporation at the close of such fiscal year.

It shall not be necessary to set out in the statement the name of any creditor

of the corporation. Such officer shall furnish to each stockholder of the cor-

poration, who may make request therefor in writing, a copy of such statement,

within thirty days after receipt of such request. Such copy may be furnished

to the stockholder either in person or by mail.

Any such officer failing or refusing to furnish a copy of such a statement to

any stockholder within thirty days after request by such stockholder shall be

guilty of a misdemeanor and upon conviction thereof shall be fined not less

than twenty-five dollars nor more than one hundred dollars or be imprisoned

not more than thirty days. Any such officer who shall wilfully make any

false statement under oath in preparing, executing and furnishing the state-

ment required by this section shall be guilty of wilful and corrupt perjury

and shall be subject to the punishment provided by law therefor.

1942 Code §7723; 1932 Code §7723; Civ. C. '22 §4295; Civ. C. '12 §2828; 1909 (26)

172; 1914 (28) 486; 1951 (47) 741.

§ 12-262. Section 12-261 not to apply to certain corporations.

Section 12-261 shall not apply to railroad corporations, to any banking in-

stitution which is now required by law to make an annual report to stock-

holders, nor to building and loan associations.

1942 Code § 7724; 1932 Code § 7724; Civ. C. '22 § 4296; Civ. C. '12 § 2829; 1909 (26) 172.

§ 12-263. Books open to inspection.

The books of any corporation organized under chapter 2 of this Title shall

be open to the inspection of any stockholder at any and all times.

1942 Code § 7750; 1932 Code § 7750; Civ. C. '22 § 4324; Civ. C. '12 § 2855; Civ. C. '02

§ 1897; 1896 (22) 99.

Meaning of "at all times."— "At all Mandamus is the proper proceeding to

times", in this section means at all times compel corporation to bring books from
within reasonable business or office hours. out of State to principal place of business

Also the right of stockholder to examine at within State in order that they may be
all times coexists and must be exercised in open for inspection under this section. Self

conjunction with the corporation's right v. Langley Mills, 123 S. C. 179, 115 S. E.

to keep and use the books in the due course 754 (1921).

of carrying on corporate business. Self v. Cited in Thompson v. Thompson, 214

Langlev Mills, 123 S. C. 179, 115 S. E. S. C. 61, 51 S. E. (2d) 169 (1948).

754 (1921).
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Article 7.

Increase and Decrease of Capital Stock.

§ 12-271. Authorization.

Any corporation created or organized under the laws of this State, except

railroad, railway, tramway, turnpike and canal corporations, may at any time

and from time to time increase or decrease its capital stock, as provided in this

article.

1942 Code § 7688; 1932 Code § 7688; Civ. C. '22 § 4262; Civ. C. '12 § 2795; Civ. C. '02

§ 1851; 1899 (22) 54; 1903 (24) 72; 1904 (24) 436.

§ 12-272. Actions required of corporation for increase.

Whenever by resolution of the board of directors an increase of the capital

stock of a corporation is determined upon a meeting of the stockholders shall

be called to consider such resolution by a notice published at least once a

week for four successive weeks previous to the date fixed in such notice for

meeting in some newspaper published in the county in which the corporation

has its principal place of business. The notice shall state the time and place

of meeting, the purpose for which it is called and the maximum amount to

which it is proposed the capital stock shall be increased. The vote of two-

thirds of the stock of the corporation shall be necessary to make an increase,

which may be so made to any amount not exceeding the maximum amount
stated in the notice of the meeting of stockholders. The board of directors

shall certify the resolution of the stockholders to the Secretary of State and

shall also certify that all the requirements of this section as to such increase

of capital stock have been complied with. In case the corporation so in-

creasing its capital stock is incorporated under a general law the board of

directors shall likewise return to the Secretary of State the original charter

or certificate of incorporation for the endorsement mentioned in § 12-273.

The corporation so increasing its capital stock shall pay to the Secretary of

State the fees required by § 12-81. The fees shall accompany the certificate of

the board of directors.

1942 Code § 7688; 1932 Code § 7688; Civ. C. '22 § 4262; Civ. C. '12 § 2795; Civ. C. '02

§ 1851; 1899 (22) 54; 1903 (24) 72; 1904 (24) 436.

Fees based on increase of stock.—Where Effect of failure to comply with section.

this section provides for fees required by —Failure to comply with requirements of

§ 12-81, the same fees are required for in- this section in filing resolution with Secre-
creasing capital stock as for an original tary of State is a mere irregularity, which
charter, the fees to be based on the increase does not invalidate the increased issue,

of stock. Pacolet Mfg. Co. v. Gantt, 68 Man v. Boykin, 79 S. C. 1, 60 S. E. 17

S. C. 199, 46 S. E. 1005 (1903). (1907).

§ 12-273. Action by Secretary of State.

The Secretary of State shall thereupon endorse upon the charter or certifi-

cate of incorporation a certificate of the increase of the capital stock and shall

forthwith return the charter or certificate of incorporation with such endorse-

ment thereon to the board of directors and when the law under which the

corporation was created or organized requires the charter or certificate of
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incorporation to be recorded in the office of the register of mesne convey-

ances or clerk of court the certificate of such increase of the capital stock,

endorsed by the Secretary on the charter or certificate of incorporation,

as hereinbefore required, shall be recorded across the face of the record of

the charter or certificate of incorporation in the office of the register of mesne
conveyances or clerk of court where the charter or certificate of incorpora-

tion is required to be recorded. The increase of the capital stock of such cor-

poration shall be authorized when the certificate is lodged for record in such

office.

1942 Code § 7688; 1932 Code § 7688; Civ .C. '22 § 4262; Civ. C. '12 § 2795; Civ. C. '02

§ 1851; 1899 (22) 54; 1903 (24) 72; 1904 (24) 436.

§ 12-274. Same; when company incorporated or charter amended by special

act.

When the corporation has been created or organized under a special act

of the General Assembly or when such corporation has been created or or-

ganized under a general law and its charter has been amended by a special

act the Secretary of State, upon receipt of the certificate of the board of di-

rectors of the resolution of the stockholders aforesaid, and that all the re-

quirements of § 12-272 have been complied with as aforesaid, shall forthwith

issue to the corporation a certificate of the increase of the capital stock which

shall be recorded in the office of the register of mesne conveyances or of the

clerk of the court of the county in which the corporation has its principal place

of business. The increase of the capital stock of such corporation shall be

authorized when such certificate is lodged for record in such office.

1942 Code § 7688; 1932 Code § 7688; Civ. C. '22 § 4262; Civ. C. '12 § 2795; Civ. C. '02

§ 1851; 1899 (22) 54; 1903 (24) 72; 1904 (24) 436.

§ 12-275. Preemptive rights of existing stockholders.

When the capital stock is increased as by this article provided the stock-

holder or stockholders thereof registered on the books of the corporation at

the time when such increase of stock shall be authorized shall have the pref-

erence of taking such increase of stock in proportion to the amount of the

stock they may then own but if such stockholder or stockholders shall not

avail themselves of such privilege within ten days after the lodgment for

record of such certificate of increase of the capital stock the board of direc-

tors may dispose of the increased capital stock as they may deem best at its

market value in money or property.

1942 Code § 7688; 1932 Code § 7688; Civ. C. '22 § 4262; Civ. C. '12 § 2795; Civ. C. '02

§ 1851; 1899 (22) 54, 1903 (24) 72; 1904 (24) 436.

§ 12-276. Decrease of capital stock on account of impairment.

When, in the judgment of the board of directors of any corporation created

or organized under the laws of this State, the actual capital stock of such

corporation has from any cause been impaired and is less than the par value

of the shares representing the same the nominal capital may be reduced to

what, in the judgment of the board of directors, is the actual value of the
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stock of the corporation. When the capital is thus reduced, the outstanding-

certificates shall be called in and certificates of the reduced capital apportioned

among the stockholders according to their respective holdings.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1SS2; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§ 12-277. Decrease to create and distribute surplus.

When a corporation owing no debts desires to reduce its capital to a given

amount and to distribute among its stockholders its capital in excess of such

amount the outstanding certificates shall be called in and the surplus capital

and certificates for the reduced stock shall be apportioned among the stock-

holders according to their respective holdings.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§ 12-278. Decrease to create surplus.

When a corporation desires to reduce its capital stock to a given amount
and to transfer and apply to its surplus its capital in excess of such amount
in such case the outstanding certificates shall be called in and certificates for

the reduced stock shall be apportioned among the stockholders according

to their respective holdings and the excess of the former capital stock, over

and above that amount to which the capital stock shall have been reduced.

shall be transferred and applied to the surplus of the corporation.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§ 12-279. Procedure of corporation to decrease capital.

Whenever, by resolution of the board of directors, a reduction of capital

stock is determined upon, a meeting of the stockholders shall be called to

consider such resolution by a notice published at least once a week for four

successive weeks previous to the date fixed in such notice for such meeting

in some newspaper published in the county in which the corporation has its

principal place of business. The notice shall state the time and place of

meeting, the purpose for which it is called and the minimum amount to which

it is proposed that the capital shall be reduced. The vote of two-thirds of the

stock shall be necessary to make a reduction, which may be made to any

amount not less than the amount stated in the notice of the meeting of stock-

holders. The board of directors shall certify the resolution of the stockholders

to the Secretary of State and shall also certify that all the requirements of

this section in relation to such decrease of capital stock have been complied

with and when capital is to be distributed among the stockholders as dis-

tinguished from being transferred and applied to the surplus of the corporation

shall further certify that the corporation owes no debts. In case the corpora-

tion so decreasing its capital stock is incorporated under a general law the

board of directors shall likewise return to the Secretary of State the original

charter or certificate of incorporation for the endorsement hereinafter men-

tioned.
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For the services required of him by this section or §§ 12-280 and 12-281 there

shall be paid to the Secretary of State a fee of five dollars which shall accom-

pany the certificate of the board of directors.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§ 12-280. Action required of Secretary of State.

The Secretary of State shall endorse upon the charter or certificate of in-

corporation a certificate of the decrease or reduction of capital stock and shall

forthwith return the charter or certificate of incorporation with such endorse-

ment thereon to the board of directors. When the law under which the cor-

poration was created or organized requires the charter or certificate of in-

corporation to be recorded in the office of the register of mesne conveyances

or clerk of court the certificate of such decrease or reduction of capital stock,

endorsed by the Secretary of State on the charter or certificate of incorpora-

tion as hereinbefore required, shall be recorded across the face of the record

of the charter or certificate of incorporation in the office of the register of

mesne conveyances or clerk of court in which the charter or certificate of

incorporation is required to be recorded. Such decrease or reduction of

capital stock shall be authorized when the certificate is lodged for record in

said office.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§12-281. Same; when company incorporated or charter amended by special

act.

When the corporation has been created or organized under a special act

of the General Assembly or when such corporation has been created or or-

ganized under a general law and its charter has been amended by a special

act the Secretary of State, upon the receipt of the certificate of the board of

directors of the resolution of the stockholders aforesaid and that the re-

quirements of this article have been complied with in relation to such decrease

or reduction of capital stock, shall forthwith issue to the corporation a cer-

tificate of such decrease or reduction of capital stock which shall be recorded

in the office of the register of mesne conveyances or the clerk of the court of

the county in which the corporation has its principal place of business. The
decrease or reduction of capital stock shall be authorized when such certificate

is lodged for record in such office.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§ 12-282. Effect of failure to surrender stock.

Should any stockholder fail to surrender his certificate for conversion into

certificates of the reduced stock such certificate shall after such reduction

represent only the amount of stock in the reduced capital to which the holder

would be entitled.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.
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§ 12-283. Fractional shares.

Should the interest of any stockholder require the issue of a fractional part

of a share such fractional part of a share may be embodied in a certificate for

one or more full shares or, when necessary, a separate certificate issued there-

for.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. *02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§ 12-284. Retirement of certain preferred stock.

Where at the time of the original authorization of preferred stock one of

the attaching conditions provides for its payment and retirement thereafter

euch condition shall be valid and such stock may thus be paid and retired

and the capital stock thus decreased anything in this article to the contrary

notwithstanding.

1942 Code § 7689; 1932 Code § 7689; Civ. C. '22 § 4263; Civ. C. '12 § 2796; Civ. C. '02

§ 1852; 1899 (22) 54; 1917 (30) 331; 1929 (36) 79.

§ 12-285. Fraudulent misrepresentation by directors.

Any director who shall knowingly and wilfully make or cause to be made
any fraudulent misrepresentation in any certificate required by this article as

to an increase or decrease of capital stock shall be guilty of a misdemeanor

and, upon conviction thereof, shall be punished by a fine of not more than

two thousand dollars or by imprisonment for not more than two years or

both, in the discretion of the court.

1942 Code § 7689-1; 1932 Code § 1358; Cr. C. '22 § 255; Cr. C. '12 § 280; Cr. C. '02

§208; 1899 (23) 58.

§ 12-286. Report of increase and decrease to General Assembly.

The Secretary of State shall annually prepare, cause to be printed and sub-

mit to the General Assembly a true abstract of all certificates for the increase

or decrease of the capital stock of corporations issued by him under the provi-

sions of this article. Such abstract shall contain, under proper headings, the

corporate name of the corporation, the date of its charter, its location, the

original amount of its capital stock and such increase or decrease thereof,

together with such remarks as he may deem necessary.

1942 Code § 7691; 1932 Code § 7691; Civ. C. '22 § 4265; Civ. C. '12 § 2798; Civ. C. '02

§ 1854; 1899 (22) 54; 1950 (46) 2032.
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CHAPTER 5.

Uniform Stock Transfer Act.

Sec. Sec.

12-301. Title of chapter. 12-303. Definition of endorsement.
12-302. Chapter not applicable to certain 12-304. Definition of person appearing to

certificates. be owner of certificate.
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Sec. Sec.

12-305. Other definitions. 12-315.

12-306. How title to certificates and shares

transferred. 12-316.

12-307. Powers of persons lacking legal ca- 12-317.

pacity and fiduciaries.

12-308. Corporation not forbidden to treat 12-318.

registered holder as owner.
12-309. Title derived from certificate ex-

tinguishes title from separate doc- 12-319.

ument.
12-310. Who may deliver a certificate. 12-320.

12-311. Endorsement effectual in spite of

fraud, duress, mistake, etc. 12-321.

12-312. Rescission of transfer.

12-313. Rights of bona fide purchaser after 12-321.

rescission of transfer. 12-322.

12-314. Delivery of unendorsed certificate 12-323.

imposes obligation to endorse. 12-324.

Ineffectual attempt to transfer

amounts to promise to transfer.

Warranties on sale of certificate.

No warranty implied from accept-

ing payment of debt.

No attachment or levy upon shares

unless certificate surrendered or
transfer enjoined.

Creditors' remedies to reach cer-

tificate.

No lien or restriction unless indi-

cated on certificate.

Alteration of certificate does not
divest title to shares.

1. Surrender of certificate required.

Lost or destroyed certificate.

Cases not provided for in chapter.

Interpretation.

§ 12-301. Title of chapter.

This chapter may be cited as the Uniform Stock Transfer Act.

1945 (44) 270.

§ 12-302. Chapter not applicable to certain certificates.

The provisions of this chapter apply only to certificates issued after the

third day of May, 1945.

1945 (44) 270.

§ 12-303. Definition of endorsement.

A certificate is endorsed when an assignment or a power of attorney to

sell, assign or transfer the certificate or the shares represented thereby is writ-

ten on the certificate and signed by the person appearing by the certificate to

be the owner of the shares represented thereby or when the signature of such

person is written without more upon the back of the certificate. In any of

such cases a certificate is endorsed though it has not been delivered.

1945 (44) 270.

§ 12-304. Definition of person appearing to be owner of certificate.

The person to whom a certificate was originally issued is the person appear-

ing by the certificate to be the owner thereof and of the shares represented

thereby until and unless he endorses the certificate to another person and

thereupon such other specified person is the person appearing by the cer-

tificate to be the owner thereof until and unless he also endorses the cer-

tificate to another specified person. Subsequent special endorsements may be

made with like effect.

1945 (44) 270.

§ 12-305. Other definitions.

In this chapter unless the context or subject matter otherwise requires,

(1) "Certificate" means a certificate of stock in a corporation organized
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under the laws of this State or of another state whose laws are consistent

with this chapter;

(2) "Delivery" means voluntary transfer of possession from one person to

another;

(3) "Person' includes a corporation or partnership or two or more persons

having a joint or common interest;

(4) "Purchase" includes taking as mortgagee or as pledgee;

(5) "Purchaser" includes mortgagee and pledgee;

(6) "Shares" means a share or shares of stock in a corporation organized

under the laws of this State or of another state whose laws are consistent

with this chapter;

(7) "State" includes state, territory, district and insular possession of the

United States;

(8) "Transfer" means transfer of legal title;

(9) "Title" means legal title and does not include a merely equitable or

beneficial ownership or interest ; and

(10) "Value" is any consideration sufficient to support a simple contract.

An antecedent or pre-existing obligation, whether for money or not, consti-

tutes value when a certificate is taken either in satisfaction thereof or as se-

curity therefor.

A thing is done "in good faith," within the meaning of this chapter, when
it is in fact done honestly, whether it be done negligently or not.

1945 (44) 270.

§ 12-306. How title to certificates and shares transferred.

Title to a certificate and to the shares of stock in a corporation represented

thereby can be transferred only

:

(1) By delivery of the certificate endorsed either in blank or to a specified

person by the person appearing by the certificate to be the owner of the

shares represented thereby ; or

(2) By delivery of the certificate and a separate document containing a

written assignment of the certificate or a power of attorney to sell, assign or

transfer the same or the shares represented thereby signed by the person ap-

pearing by the certificate to be the owner of the shares represented thereby.

Such assignment or power of attorney may be either in blank or to a specified

person.

The provisions of this section shall be applicable although the charter or

articles of incorporation or code of regulation or bylaws of the corporation

issuing the certificate and the certificate itself provide that the shares repre-

sented thereby shall be transferable only on the books of the corporation or

shall be registered by a registrar or transferred by a transfer agent.

1945 (44) 270.

§ 12-307. Powers of persons lacking legal capacity and fiduciaries.

Nothing in this chapter shall be construed as enlarging the powers of an

infant or other person lacking full legal capacity or of a trustee, executor or
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administrator or other fiduciary to make a valid endorsement, assignment or

power of attorney.

1945 (44) 270.

§ 12-308. Corporation not forbidden to treat registered holder as owner.

Nothing in this chapter shall be construed as forbidding a corporation,

(1) To recognize the exclusive right of a person registered on its books as

the owner of shares to receive dividends and to vote as such owner; or

(2) To hold liable for calls and assessments a person registered on its books

as the owner of shares.

1945 (44) 270.

§ 12-309. Title derived from certificate extinguishes title from separate docu-

ment.

The title of a transferee of a certificate under a power of attorney or assign-

ment not written upon the certificate and the title of any person claiming un-

der such transferee shall cease and determine if, at any time prior to the

surrender of the certificate to the corporation issuing it, another person, for

value in good faith and without notice of the prior transfer, shall purchase

and obtain delivery of such certificate with the endorsement of the person ap-

pearing by the certificate to be the owner thereof or shall purchase and obtain

delivery of such certificate and the written assignment or power of attorney

of such person, though contained in a separate document.

1945 (44) 270.

§ 12-310. Who may deliver a certificate.

The delivery of a certificate to transfer title in accordance with the pro-

visions of § 12-306 is effectual, except as provided in § 12-312, though made
by one having no right of possession and having no authority from the owner
of the certificate or from the person purporting to transfer the title.

1945 (44) 270.

§ 12-311. Endorsement effectual in spite of fraud, duress, mistake, etc.

The endorsement of a certificate by the person appearing by the certificate

vided in § 12-312, though the endorser or transferor

:

(1) Was induced by fraud, duress or mistake to make the endorsement or

delivery

;

to be the owner of the shares represented thereby is effectual, except as pro-

(2) Has revoked the delivery of the certificate or the authority given by

the endorsement or delivery of the certificate;

(3) Has died or become legally incapacitated after the endorsement, wheth-

er before or after the delivery of the certificate; or

(4) Has received no consideration.

1945 (44) 270.

§12-312. Rescission of transfer.

If the endorsement or delivery of a certificate
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(1) was procured by fraud or duress or

(2) was made under such mistake as to make the endorsement or delivery

inequitable or

If the delivery of a certificate was made

(1) without authority from the owner or

(2) after the owner's death or legal incapacity

The possession of the certificate may be reclaimed and the transfer thereof

rescinded, unless:

(1) The certificate has been transferred to a purchaser for value in good

faith without notice of any facts making the transfer wrongful ; or

(2) The injured person has elected to waive the injury or has been guilty

of laches in endeavoring to enforce his rights.

Any court of appropriate jurisdiction may enforce specifically such right

to reclaim the possession of the certificate or to rescind the transfer thereof

and, pending litigation, may enjoin the further transfer of the certificate or

impound it.

1945 (44) 270.

§ 12-313. Rights of bona fide purchaser after rescission of transfer.

Although the transfer of a certificate or the shares represented thereby has

been rescinded or set aside, nevertheless, if the transferee has possession of

the certificate or of a new certificate representing part of the whole of the

same shares of stock, a subsequent transfer of such certificate by the trans-

feree, mediately or immediately, to a purchaser for value in good faith, with-

out notice of any facts making the transfer wrongful, shall give such purchaser

an indefeasible right to the certificate and the shares represented thereby.

1945 (44) 270.

§ 12-314. Delivery of unendorsed certificate imposes obligation to endorse.

The delivery of a certificate by the person appearing by the certificate to be

the owner thereof without the endorsement requisite for the transfer of the

certificate and the shares represented thereby, but with intent to transfer

such certificate or shares, shall impose an obligation, in the absence of an

agreement to the contrary, upon the person so delivering to complete the

transfer by making the necessary endorsement. The transfer shall take effect

as of the time when the endorsement is actually made. This obligation may
be specifically enforced.

1945 (44) 270.

§ 12-315. Ineffectual attempt to transfer amounts to promise to transfer.

An attempted transfer of title to a certificate or to the shares represented

thereby without delivery of the certificate shall have the effect of a promise

to transfer and the obligation, if any, imposed by such promise shall be

determined by the law governing the formation and performance of contracts.

1945 (44) 270.
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§ 12-316. Warranties on sale of certificate.

A person who for value transfers a certificate, including one who assigns

for value a claim secured by a certificate, unless a contrary intention appears,

warrants

:

(1) That the certificate is genuine ;

(2) That he has a legal right to transfer it ; and

(3) That he has no knowledge of any fact which would impair the validity

of the certificate.

In the case of an assignment of a claim secured by a certificate the liability

of the assignor upon such warranty shall not exceed the amount of the claim.

1945 (44) 270.

§ 12-317. No warranty implied from accepting payment of debt.

A mortgagee, pledgee or other holder for security of a certificate who in

good faith demands or receives payment of the debt for which such certificate

is security, whether from a party to a draft drawn for such debt or from any
other person, shall not by so doing be deemed to represent or to warrant the

genuineness of such certificate or the value of the shares represented thereby.

1945 (44) 270.

§ 12-318. No attachment or levy upon shares unless certificate surrendered or

transfer enjoined.

No attachment or levy upon shares of stock for which a certificate is out-

standing shall be valid until such certificate be actually seized by the officer

making the attachment or levy or be surrendered to the corporation which
issued it or its transfer by the hoWer be enjoined.

1945 (44) 270.

§ 12-319. Creditors' remedies to reach certificate.

A creditor whose debtor is the owner of a certificate shall be entitled to

such aid from courts of appropriate jurisdiction, by injunction and otherwise,

in attaching such certificate or in satisfying the claim by means thereof as is

allowed at law or in equity in regard to property which cannot readily be

attached or levied upon by ordinary legal process.

1945 (44) 270.

§ 12-320. No lien or restriction unless indicated on certificate.

There shall be no lien in favor of a corporation upon the shares represented

by a certificate issued by such corporation and there shall be no restriction

upon the transfer of shares so represented by virtue of any bylaws of such

corporation or otherwise unless the right of the corporation to such lien or

the restriction is stated upon the certificate.

1945 (44) 270.

§ 12-321. Alteration of certificate does not divest title to shares.

The alteration of a certificate, whether fraudulent or not and by whomso-
ever made, shall not deprive the owner of his title to the certificate and the
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shares originally represented thereby and the transfer of such certificate

shall convey to the transferee a good title to such certificate and to the shares

originally represented thereby.

1945 (44) 270.

§ 12-321.1. Surrender of certificate required.

Except when a certificate is lost or destroyed a corporation shall not be

compelled to issue a new certificate for the stock until the old certificate is

surrendered to it.

1945 (44) 270.

§ 12-322. Lost or destroyed certificate.

When a certificate has been lost or destroyed a court of competent jurisdic-

tion may order the issue of a new certificate therefor on service of process

upon the corporation and on reasonable notice by publication and in any

other way which the court may direct to all persons interested and upon

satisfactory proof of such loss or destruction and upon the giving of a bond

with sufficient surety to be approved by the court to protect the corporation

or any person injured by the issue of the new certificate from any liability

or expense which it or they may incur by reason of the original certificate re-

maining outstanding. The court may also in its discretion order the payment

of the corporation's reasonable costs and counsel fees.

The issue of a new certificate under an order of the court as provided in

this section shall not relieve the corporation from liability in damages to a

person to whom the original certificate has been or shall be transferred for

value without notice of the proceedings or of the issuance of the new certifi-

cate.

The foregoing provisions for the issuance of a new certificate of stock and

the rights, remedies and reliefs as herein above provided in this section shall be

cumulative and alternative to those provided by §§ 12-242 to 12-245.

1945 (44) 270.

§ 12-323. Cases not provided for in chapter.

In any case not provided for by this chapter the rules of law and equity,

including the law merchant, and in particular the rules relating to the law of

principal and agent, executors, administrators and trustees and to the effect of

fraud, misrepresentation, duress or coercion, mistake, bankruptcy or other

invalidating cause shall govern.

1945 (44) 270.

§ 12-324. Interpretation.

This chapter shall be so interpreted and construed as to effectuate its gen-

eral purpose to make uniform the law of this State with that of other states

which enact substantially identical legislation.

1945 (44) 270.
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CHAPTER 6.

Officers and Directors.

Article 1. Sec

General Provisions. 12-362. Blank.

gec 12-363. Secretary of corporation to report

n ,'n a • 3 , < nonresident directors to Secretary
12-352. Active and advisory directors. r c tate
12-353. Failure to elect directors, trustees 12 _364 Effect of

'

fai ,ure to repQrt _

„,u °r niana&ers - 12-365. Penalty for failure to report.
12-354. Bond of treasurer. 10 ,,-/ XT„ . , . ,. . . ,

,-- 12-366. Nonresident director resigning such
12-355. False statement as to condition.

office-

Article 2.

Nonresident Directors.

12-361. Secretary of State attorney for serv-

ice of process on nonresident di-

rectors.

Article 1.

General Provisions.

§ 12-352. Active and advisory directors.

Any corporation of this State organized for the purpose of doing a general

banking, insurance or shipbuilding and trust company business or trust com-
pany business alone may, by a resolution adopted at the meeting of the sub-

scribers for organization or by its bylaws adopted after such organization,

provide for the election of two classes of directors, to wit, active and advisory,

and may prescribe distinct duties to be devolved upon each of said classes.

And it may elect such number of directors for each of said classes as may be

deemed advisable and may, from time to time, alter its bylaws with reference

thereto.

1942 Code § 7749; 1932 Code § 7749; Civ. C. '22 § 4323; Civ. C. '12 § 2854; 1902 (23)
1038; 1906 (25) 54.

§ 12-353. Failure to elect directors, trustees or managers.

A failure to hold meetings or elect directors, trustees or managers on the

day appointed by the bylaws shall not work a forfeiture of the charter of

the company but a meeting may be called thereafter by the president or by
the stockholders owning one-fifth of the capital stock of the corporation, by
giving such notice as the bylaws may require for annual meetings.

1942 Code § 7752; 1932 Code § 7752; Civ. C. '22 § 4326; Civ. C. '12 § 2857; Civ. C. *02

§ 1899; 1896 (22) 99.

§ 12-354. Bond of treasurer.

The treasurer of any corporation in this State shall give bond in such sum
and with such sureties as shall be required by the bylaws for the faithful

discharge of his duty.

1942 Code § 7678; 1932 Code § 7678; Civ. C. '22 § 4252; Civ. C. '12 § 2785; Civ. C. '02

§ 1844; R. S. 1501.
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§ 12-355. False statement as to condition.

It shall be unlawful for any officer or director of any corporation or com-

pany to make any false statement in regard to the financial condition of such

company or corporation. Any violation of this section by any officer or di-

rector of such company shall be punished by fine of not less than five hundred

dollars or imprisonment for not less than six months.

1942 Code § 7724-3; 1932 Code § 1353; Cr. C. '22 § 244; Cr. C. '12 § 211; 1909 (26) 21.

"False statement" by officer means a ment is made or exhibited. State v. John-
designedly untrue and deceitful statement. ston, 149 S. C. 195, 146 S. E. 657 (1928).

—Under this section the phrase "false And a false statement by an officer or

statement" means something more than director of a corporation as to its financial

merely untrue or erroneous; it implies also condition need not result in damage to any
that the statement is designedly untrue and person. State v. Johnston, 149 S. C. 195,

deceitful, and made with intention to de- 146 S. E. 657 (1928).

ceive the person to whom the false state-

Article 2.

Nonresident Directors.

§ 12-361. Secretary of State attorney for service of process on nonresident

directors.

Every director of a domestic corporation of this State who is a nonresident

of this State at the time of his election or appointment and every such di-

rector who shall, while acting as such director, become a nonresident of this

State shall, by the acceptance of election or appointment as such director of

any domestic corporation or by his having continued as such director for a

period of thirty days after May 19 1947, if he shall have so continued, be held,

by such election, appointment or continuance as such director to have ap-

pointed the Secretary of State as his true and lawful attorney in fact for the

service of process upon him in any action in the courts of this State for the

purposes stated in § 10-432.1,

1947 (45) 561.

This section is not retroactive and has no resigned and ceased to be such prior to the

application to directors who have resigned date on which this section went into effect,

prior to its effective date. Johnson v. In other words, this section does not oper-

Baldwin, 86 F. Supp. 909 (1949). ate retrospectively. Johnson v. Baldwin,
This section does not apply to a former 214 S. C. 545, 53 S. E. (2d) 785 (1949).

director of a domestic corporation who has

§ 12-362. Blank.

§ 12-363. Secretary of corporation to report nonresident directors to Secretary

of State.

The secretary of every domestic corporation which has any director or di-

rectors who are or who become nonresidents of this State shall file with the

Secretary of State the names and addresses of all directors of any such cor-

poration who are or who become nonresidents of this State and any such cor-

poration shall file supplementary reports to the Secretary of State showing

any change of address or any change of residence of any director. The Sec-
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retary of State shall keep such reports on file as public records. Such reports

shall be made within thirty days from the date of election or appointment of

any such director, date of removal from this State of any director or date of

change of residence of any director and there shall be at all times on file in

the office of the Secretary of State a complete and up to date list of the names
and addresses of all nonresident directors of all corporations organized under

the laws of this State.

1947 (45) 561.

§ 12-364. Effect of failure to report.

The failure of any domestic corporation to file any such report shall not

prevent service upon any such nonresident director for the purposes stated in

§ 10-432.1 but any such director may be served by the delivery of process as

provided in said section to the Secretary of State and the mailing by the Sec-

retary of State to such nonresident director's last known address of a copy of

such process.

1947 (45) 561.

§ 12-365. Penalty for failure to report.

Any secretary of any domestic corporation who shall knowingly fail to file

the report required in § 12-363 shall be subject to a penalty of three hundred

and fifty dollars to be recovered by action in the name of the State brought

by the Attorney General. The proceeds of such penalties shall be placed

in the general funds of the State.

1947 (45) 561.

§ 12-366. Nonresident director resigning such office.

Any nonresident director of any such domestic corporation who shall resign

in good faith as such director and shall file with the Secretary of State a copy

of such signed resignation shall terminate the application of the provisions of

this article and of § 10-432.1 as to him except for causes of action already ac-

crued. But such nonresident director shall still be subject to the service of

process as provided in § 10-432.1 with respect to causes of action accruing prior

to the filing of such resignation.

1947 (45) 561.

CHAPTER 7.

Amendment and Renewal of Charters.

Article 1. Sec.

. , t> i 12-402. Obtaining new charters or amend-
Amendment or Repeal. ,

° ,

ments by other means.
Sec. 12-403. Required corporate proceedings.

12-401. All charters subject to amendment 12-404. Amendments by special acts Con-

or repeal by General Assembly. firmed.
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Article 2.

Renewal before Expiration.

Sec.

12-411

12-412

Renewal of certain charters.

Recordation of certificate.

12-413. Effect of certificate.

12-414. Renewals confirmed.

Article 3.

Renewal after Expiration.

Sec.

12-421. Renewal of expired charters.

14-422. Petition for renewal.
12-423. Certificate of renewal.

12-424. Recordation of certificate.

12-425. Effect of certificate.

Article 1.

Amendment or Repeal.

§ 12-401. All charters subject to amendment or repeal by General Assembly.

It shall be deemed a part of the charter of every corporation created under

the provisions of any general law and of every charter granted, renewed, or

amended by act or joint resolution of the General Assembly, unless such act

or joint resolution shall, in express terms, declare the contrary, that such

charter and every amendment and renewal thereof shall always remain sub-

ject to amendment, alteration or repeal by the General Assembly.

1942 Code § 7676; 1932 Code § 7676; Civ. C. '22 § 4250; Civ. C. '12 § 2873; Civ. C. '02

§ 1842; R. S. 1499; 1886 (19) 546.

Cross reference.—As to validity of hedg-
ing contracts, see §§ 11-65 and 11-65.1.

Authority to change contract between
State and incorporators.—A railroad com-
pany was incorporated by the legislature

and after incorporation was exempted from
taxation by the legislature. After this, the
Constitution was adopted requiring all

property of corporations to be subject to

taxation and legislation was passed which
subjected the railroad company to taxation.

It was held, that the power reserved to the

State, by a section similar to this, author-
ized any change in the contract created by
the charter between the incorporators and
the State. Tomlinson v. Jessup, 82 U. S.

(15 Wall.) 454, 21 L. Ed. 204 (1872).

Effect of consolidation. — Two railroad

companies were excepted from the opera-
tion of a similar provision, but by a sub-

sequent act they were consolidated and
the act contained no such exception. It

was held that the charter of this consoli-

dated company was subject to amendment
by the legislature. Charlotte, Columbia &
Augusta R. Co. v. Gibbes, 27 S. C. 385, 4
S. E. 49 (1886), affirmed in 142 U. S. 386,

12 S. Ct. 255, 35 L. Ed. 1051 (1892).

For application of provision similar to

this section, see Tomlinson v. Branch, 82

U. S. (15 Wall.) 460, 21 L. Ed. 189 (1872).

Applied in Bovd v. Winnsboro Granite

Co., 66 S. C. 433, 45 S. E. 10 (1903).

§ 12-402. Obtaining new charters or amendments by other means.

Any corporation created prior to February 19 1898 which lias not forfeited its

charter may surrender its charter and secure a new charter under chapter two

of this title. Any such corporation or any corporation created under chapter

two of this title may have its name changed or its charter amended in any

particular under this article. Any corporation chartered previous to February

19 1898 desiring to increase its capital stock shall, before such increase be

allowed and resolution be filed and recorded, pay to the Secretary of State the

fees prescribed in § 12-81.

The granting of such new charter or such amendments shall not operate in

any way to prejudice the claims of creditors of such corporation or to relieve

such corporation of any liability already created or assumed but such corpo-
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ration, although operating under a new charter, shall be regarded as the same
corporation.

1942 Code § 7741; 1932 Code § 7741; Civ. C. '22 § 4315; Civ. C. '12 § 2846; Civ. C. '02

§ 18S9; 1896 (22) 97; 1898 (22) 769; 1901 (23) 710.

§ 12-403. Required corporate proceedings.

In order to obtain such new charter or such amendment of charter, the

board of directors, trustees or managers or the president or any stockholder

owning at least twenty per cent of the capital stock shall call a stockholders'

meeting, giving at least thirty days' notice of the time, place and purpose of

such meeting, either by the mailing of written notice to each stockholder or

else by publication in some newspaper published in the county in which the

corporation has its principal place of business or, if no paper be published

in the county, by written or printed notice posted upon the court house door.

If a majority of the stock of the corporation be present at such meeting, in

person or by proxy, and a resolution asking for a new charter or an amendment
of charter be adopted by a majority vote of the shares represented at the

meeting then the board of directors, trustees or managers, or a majority of

them, shall certify such resolution, over their signatures, to the Secretary of

State. Such resolution petitioning for such new charter or amendment shall

set forth the date of the original charter of the company by reference to the

act of the General Assembly or to the record in the office of the Secretary of

State and shall in other respects conform to the form of the declaration pro-

vided for in § 12-58. The Secretary of State, upon the filing of such declara-

tion, payment of the charter fee in cases where an increase of capital stock is

petitioned for and payment of a fee of three dollars, shall issue to the cor-

poration a new charter or an amended charter in accordance with the terms

of the petition. All papers connected with the granting of such new charters

or of such amendments shall be filed by the Secretary of State under proper

numbers and indexed.

1942 Code §§ 7736, 7741; 1932 Code §§ 7736, 7741; Civ. C. '22 §§ 4310, 4315; Civ. C. '12

§2846; Civ. C. '02 §1889; 1896 (22) 97; 1898 (22) 769; 1901 (23) 710; 1917 (30) 36.

Cross reference.—See §§ 12-271 to 12-287

for provisions as to increase or decrease

of capital stock.

§ 12-404. Amendments by special acts confirmed.

All amendments of charters of corporations granted by special act made
prior to March 9 1896 are hereby ratified and confirmed.

1942 Code § 7744; 1932 Code § 7744; Civ. C. *22 § 4318; Civ. C. '12 § 2849; Civ. C. '02

§ 1892; 1898 (22) 771.

Article 2.

Renewal before Expiration.

§ 12-411. Renewal of certain charters.

Any corporation, except a railroad, railway, tramway, turnpike or canal

company, incorporated by a special act of the General Assembly of this State
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the duration of whose charter is limited may, at any time before its expira-

tion, have its charter renewed, to continue of force perpetually unless limited

by the terms of the petition hereinafter provided for, in the following manner.

A petition authorized by the board of directors, managers or trustees of such

corporation shall be filed with the Secretary of State setting forth the act in-

corporating such corporation and asking for the renewal and extension of its

charter. Thereupon the Secretary of State, upon payment of the fees pre-

scribed, shall issue and deliver to such corporation a certificate of renewal and

extension of its charter, such certificate to be of the following purport:

The State of South Carolina : whereas, pursuant to a resolution adopted

by the board of directors (trustees or managers, as the case may be) of

a corporation created in and by an act of the General

Assembly of the State of South Carolina ratified the day

of , A. D. (or approved the day of A. D.,

as the case may be), entitled , has filed with me its

petition for renewal and extension of the charter of said corporation

;

Now, know all men that the charter of said corporation is hereby renewed

and extended in perpetuity (or for years, as the case may be),

with all the franchises, powers, rights, privileges and immunities and subject

to the responsibilities and liabilities heretofore granted to and imposed on such

corporation.

Witness my hand and seal of office this day of

A. D
(L. S.) Secretary of State.

1942 Code § 7717; 1932 Code § 7717; Civ. C. '22 § 4289; Civ. C. '12 § 2822; Civ. C. '02

§ 1874; 1891 (23) 713.

§ 12-412. Recordation of certificate.

Such certificate of renewal and extension shall be recorded in the office of

the register of mesne conveyances or clerk for the county in which such cor-

poration has its principal place of business and such certificate or a certified

copy of such record thereof shall be evidence of the renewal and extension of

the charter of such corporation.

1942 Code § 7718; 1932 Code § 7718; Civ. C. '22 § 4290; Civ. C. '12 § 2823; Civ. C. '02

§ 1875; 1891 (23) 713.

§12-413. Effect of certificate.

Upon the issuing of the certificate hereinbefore provided for the charter of

such corporation shall thereupon be renewed and extended and such corpo-

ration shall be entitled to and vested with all the franchises, powers, rights,

privileges, immunities and property enjoyed, possessed and owned by it and

subject to the responsibilities and liabilities to which it is subject at the date

of the issuing of such certificate, except that the liability of the stockholders

in such corporation shall be such as is provided in the Constitution of this

State and none other and such charter shall be subject to all the provisions of

said Constitution applicable to such corporation as though such provisions

were expressly inserted therein.
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1942 Code § 7718; 1932 Code § 7718; Civ. C. '22 § 4290; Civ. C. '12 § 2823; Civ. C. '02

§ 1875; 1891 (23) 713.

§12-414. Renewals confirmed.

Any and all such renewals of charters as may have been granted by the

Secretary of State prior to the expiration of the original charter and prior to

February 19 1901 are confirmed and validated.

1942 Code § 7720; 1932 Code § 7720; Civ. C. '22 § 4292; Civ. C. '12 § 2825; Civ. C. '02

§ 1877; 1901 (23) 713.

Article 3.

Renewal after Expiration.

§ 12-421. Renewal of expired charters.

If the charter of any corporation granted by special act or under general

laws has expired or shall expire by limitation of time such charter may be re-

newed to continue of force perpetually unless limited by the terms of the pe-

tition.

1942 Code § 7743; 1932 Code § 7743; Civ. C. '22 § 4317; Civ. C. '12 § 2848; Civ. C. '02

§ 1891; 1896 (22) 97; 1897 (22) 524: 1898 (22) 771.

Renewal of a charter was held to relate Philips Church v. Zion Presbyterian Church,

back to prevent reverter of property. St. 23 S. C. 297 (1884).

§ 12-422. Petition for renewal.

To effect such renewal a petition shall be filed with the Secretary of State

by any three or more of the officers, stockholders or members of such cor-

poration for renewal of the charter thereof, setting forth such charter and the

date of its expiration.

1942 Code § 7743; 1932 Code § 7743; Civ. C. '22 § 4317; Civ. C. '12 § 2848; Civ. C. '02

§ 1891; 1896 (22) 97; 1897 (22) 524; 1898 (22) 771.

§ 12-423. Certificate of renewal.

Thereupon the Secretary of State shall, on payment to him of the charter

fees prescribed by law, issue a certificate of renewal of such charter and de-

liver the same to the petitioners, such certificate to be to the following pur-

port:

"The State of South Carolina : whereas being three or more of

the officers, stockholders or members (as the case may be) of the corporation

known by the name of (here state name of corpo-

ration) chartered by on the day of
,

A. D (here state how and when chartered) have filed with

me their petition for renewal of the charter of such corporation. Now, know
all men by these presents, that the charter of said corporation is hereby re-

newed with all the franchises, powers, rights, privileges and immunities and

subject to the responsibilities and liabilities granted and imposed heretofore

to and on such corporation, in perpetuity (or for years, as the case
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may be). Witness my hand and seal of office this day of
,

A.D.
(L. S.)

Secretary of State."

1942 Code § 7743; 1932 Code § 7743; Civ. C. '22 § 4317; Civ. C. '12 § 2848; Civ. C. '02

§ 1891; 1896 (22) 97; 1897 (22) 524; 1898 (22) 771.

§ 12-424. Recordation of certificate.

Such certificate of renewal shall be filed by the Secretary of State under

proper numbers and indexed and recorded in the office of the register of mesne

conveyances or clerk, as required by § 12-60, and a certified copy thereof

shall be evidence as provided in said section.

1942 Code § 7743; 1932 Code § 7743; Civ. C. 72 § 4317; Civ. C. '12 § 2848; Civ. C. *02

§1891; 1896 (22) 97; 1897 (22) 524; 1898 (22) 771.

§ 12-425. Effect of certificate.

Upon the issuing of such certificate of renewal the charter of such corpo-

ration shall thereupon be renewed and the corporation shall be entitled to and

vested with all the franchises, powers, rights, privileges, immunities and prop-

erty enjoyed, possessed and owned by it at the expiration of its charter, in all

respects as if such charter had not expired, and subject to the responsibilities

and liabilities to which it was subject at the time of such expiration. And all

acts done by such corporation after the expiration of its charter shall there-

upon be as valid as if such charter had not expired.

1942 Code § 7743; 1932 Code § 7743; Civ. C. '22 § 4317; Civ. C. '12 § 2848; Civ. C. '02

§ 1891; 1896 (22) 97; 1897 (22) 524; 1898 (22) 771.

CHAPTER 8.

Merger and Consolidation in General.

Sec.

12-451. Right to consolidate or merge.
12-452. Agreement of merger or consolida-

tion.

12-453. Submission to stockholders.

12-454. Filing and recordation of agree-

ment.
12-455. Charter fees.

12-456. Record or copy evidence.

12-457. Effect of consolidation.

12-458. Same; property, rights and liabili-

ties.

12-459. Dissenting stockholders to be paid

value of stock.

J

Sec.

12-460. How value determined.
12-461. Dissenting stockholder ceases to be

stockholder; rights thereof.

12-462. Effect of failure to dissenu
12-463. Effect of consolidation on actions

pending.
12-464. Certain liabilities and rights not

affected.

12-465. Issue of stocks and bonds by con-

solidated corporation.

12-466. Mergers not to contravene anti-

trust laws.

§ 12-451. Right to consolidate or merge.

Any two or more corporations existing under the laws of this State for the

purpose of carrying on any kind of business, except railroads and other trans-

portation companies and telegraph and other transmitting corporations own-
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ing or controlling parallel or competing lines, may consolidate^into a single

corporation which may be either one of said consolidated corporations or a

new corporation to be formed by means of such consolidation.

1942 Code § 7757; 1932 Code § 7757; 1925 (34) 246.

Cited in Rivers v. Stevenson. 169 S. C. (1928); Citizens & Southern Nat. Bank
422, 169 S. E. 135 (1928); Rivers v. of South Carolina v. Connor, 195 S. C. 203,
Buchanan, 169 S. C. 428, 169 S. E. 137 11 S. E. (2d) 271 (1940).

(/ §12-452. Agreement of merger or consolidation.

The directors or a majority of the directors of such corporations as desire to

consolidate^may enter into an agreement signed by them under the corporate

seals of the respective corporations prescribing the terms and conditions of

consolidation^the .mode of carrying the same into effect and the manner and
basis of converting the shares of each of the old corporations into the new
corporation, with such other details and provisions as are deemed necessary or

desirable.

1942 Code § 7757; 1932 Code § 7757; 1925 (34) 246.

§ 12-453. Submission to stockholders.

Such agreement shall be submitted to the stockholders of each corporation

at a meeting thereof called separately for the purpose of taking the same into

consideration, of the time, place and object of which meeting due notice shall

be given by publication at least once a week for four successive weeks in one

or more newspapers published in each county wherein each corporation either

has its principal office or conducts its business and a copy of such notice shall

be mailed to the last known postoffice address of each stockholder of each cor-

poration at least twenty days prior to the date of such meeting. At such

meeting the agreement shall be read and considered and a vote by ballot in

person or by proxy shall be taken for the adoption or rejection of the same,

each share entitled to vote entitling the holder thereof to one vote. If the votes

of stockholders of each corporation representing a majority of the outstand-

ing shares of stock entitled to vote shall be for the adoption of the agreement,

then that fact shall be certified on the agreement by the secretary of each

corporation, under the seal thereof, and the agreement so adopted and certified

shall be signed by the president or vice-president and secretary or assistant

secretary of each of the corporations, under the corporate seals thereof, and

shall be acknowledged under oath by the president or vice-president of each

of such corporations, before an officer authorized by the laws of this State to

administer oaths, to be the act, deed and agreement of each such corporation,

respectively.

1942 Code § 7757; 1932 Code § 7757; 1925 (34) 246.

/§ 12-454. Filing and recordation of agreement.

The agreement so certified and acknowledged shall be filed in the office of

the Secretary of State and shall thereupon be taken and deemed to be the

agreement and act of consolidation ^of the incorporations. A copy of the agree-

ment and act of consolidation^duiy 1 certified by the Secretary of State under
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the seal of his office, shall be recorded in the office of the clerk of_courto£ the

county of this State in which the principal office of the consolidated ftwrpora-

tion is or is to be established and in the offices of the clerks of court of the

counties of this State in which the respective corporations so consolidating

,,,/- shall have their original charters recorded or, if any of the corporations shall

' have been created by a special act of the General Assembly, then the agree-

ment shall be recorded in the county in which such corporation shall have had

its principal office.

1942 Code § 7757; 1932 Code § 7757; 1925 (34) 246.

v/§'l2-455. Charter fees.

The Secretary of State shall collect a charter fee as fixed by law^for^grant-

ing a new charter having the total capital_stock of the consolidated/borfofa-

tion ;
provided, that upon the consolidatiorfof<any railroad company credit shall

be snven thereon for any charter fees paid by the companies forming the con-

solidated^ronjpany.

1942 Code §§ 7738. 7757; 1932 Code §§ 7738, 7757; Civ. C. '22 § 4312; Civ. C. '12 § 2842;

Civ. C. '02 § 1888; 1901 (23) 710; 1925 (34) 246; 1927 (35) 30.

k

§12-456. Record or copy evidence.

Such record as is mentioned in § 12-454 or a certified copy thereof, shall be

evidence of the existence of the corporation created by the agreement and

of the observance and performance of all antecedent acts and conditions neces-

sary to the creation thereof.

y\/[^ 1942 Code § 7757; 1932 Code § 7757; 1925 (34) 246.

(

A ° J § 12-457. Effect of consolidation.

I

' When the agreement is signed, acknowledged, filed and recorded, as in the

preceding sections are required, the separate existence of the constituent cor-

porations shall cease and the consolidating^orj^rafions shall become a single

corporation in accordance with the agreement, possessing all the rights, privi-

leges, powers and franchises, as well of a public as of a private nature, and

being- subject to all the restrictions, disabilities and duties of each of such cor-

porations so consolidatedltind all and singular the rights, privdeges, powers

and franchises of each of such corporations ;
provided, however, that when there

is a right enjoyed by one corporation and a restriction as to the same matter

enjoined on the other or either of the others, the latter shall prevail.

1942 Code § 7758; 1932 Code § 7758; 1925 (34) 246.

Quoted in Citizens & Southern Nat.

Bank of South Carolina v. Connor, 195

S. C. 203, 11 S. E. (2d) 271 (1940).

J§ 12-458. Same; property, rights and liabilities.

All property, real, personal and mixed, all debts due on whatever account

and all other things in action or bdpnging to each of such corporations shall

be vested in the consolidatedf2orp«ration and all property, rights, privileges,

powers and franchises and all and every other interest shall be thereafter as
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effectually the property of the consolidated 'corporation as they were of the

several and respective former corporations and the title to any real estate,

whether by deed or otherwise, under the laws of this State vested in either of

such corporations shall not revert or be in any way impaired by reason of the

provisions of this chapter
;
provided, that all rights of creditors and all liens upon

the property of either of the former corporations shall be preserved unimpaired,

limited in lien to the property affected by such liens at the time of the consolidation^ ~V^
and all debts, liabilities and duties of the respective former corporations shall

thenceforth attach to the consolidate'o^CqOrporation and may be enforced

against it to the same extent as if such debts, liabilities and duties had been

incurred or contracted by it.

1942 Code § 7758; 1932 Code § 7758; 1925 (34) 246.

w/ § 12-459. Dissenting stockholders to be paid value of stock. *
'srfrff^S

If any stockholder entitled to vote in either corporation consolidating /as

aforesaid shall vote against s,uch consolidation^)? if any stockholder in either

corporation consolidating*^"'aforesaid, not entitled to vote therein, shall at

or prior to the taking of the vote object thereto in writing and if such dissent-

ing or objecting stockholder shall within twenty days after the agreement of

^•onsolidationyhas^een filed and recorded as aforesaid demand in writing from

che consolidated^coriporation payment of his stock, such consolidat£dfcbr- <f

poration shall within thirty days thereafter pay to him the value of the stock

at the date of the consolidatione-f^,^™^—

.

1942 Code § 7759; 1932 Code § 7759; 1925 (34) 246.

Dissenting stockholders may have old come stockholders of consolidated corpora-
stock cancelled.— Dissenting stockholders tion, but may have old stock cancelled,

opposing consolidation, though bound by Rivers v. Mclntire, 160 S. C. 462, 158 S. E.
action of majority of stockholders of con- 816 (1930).

stituent corporation, are not required to be-

/'§ 12-460. How value determined.

In case of disagreement as to the value thereof, any such stockholder, with-

in thirtv davs after he has made demand in writing as aforesaid and upon rea-

sonable notice to the consolidated'Tcorporation, may apply by petition to the

judge of the court of coirunon pleas of the county in which the principal office

of the consolidated/corporation is or is to be established to appoint three ap-

praisers to appraise the value of his stock. The appraisers shall take an oath

to perform faithfully and impartially their duties as appraisers and shall file

their report in the office of the clerk of court within thirty days from and after

their qualification as appraisers, unless, for good cause, the court appointing

them shall extend said time. The court appointing the appraisers shall fix

the time and place of their first meeting'.

The award of the appraisers or of a majority of them, if not opposed and

excepted to in writing within ten days after the same shall have been filed

in the office of the clerk of court as hereinbefore provided, shall be con-

firmed by the court and when confirmed shall be final and conclusive. If ob-

jection be made and exceptions filed, as aforesaid, the cause shall be entered
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upon calendar No. 1 of the court of common pleas for trial by said court and

a jury upon the issues raised by the exceptions and the cause shall have prior-

ity over all other civil actions or proceedings except such as have been,given

priority by law. The court shall assess against the consolidate3/Co^poration

the costs of the proceedings, including a reasonable attorney's fee to the stock-

holder and a reasonable fee to the appraisers, as it shall deem equitable, and

any party shall have the right to appeal to the Supreme Court, according to

existing law and procedure.

1942 Code § 7759; 1932 Code § 7759; 1925 (34) 246.

This section should be construed liberally Abandonment of appeal waives right to

in favor of the stockholder, so as to carry cost.—Abandonment of appeal, in proceed-
out its manifest theory and to save harm- ing to assess value of nonassenting share-

less the stockholder from all costs and ex- holders' stock, waives right to cost of ap-

penses in obtaining the value of his stock peal, even under this section providing for

at the time of the consolidation, and in- payment of costs of proceeding by con-
terest thereon from thirty days thereafter. solidated corporation. Manning v. Brandon
Manning v. Brandon Corp., 16 S. C. 178, Corp., 163 S. C. 178, 161 S. E. 405 (1931).

161 S. E. 405 (1931). Shareholders entitled to additional costs.

Appeal not defeated by tender.—Appeal —Under this section when corporation

provided by general laws and special stat- wrongfully refused to pay interest due on
ute, under which value of nonassenting judgment and further proceedings were
shareholders' stock is determined, cannot necessary, shareholders were entitled to ad-

be defeated by tender of amount of judg- ditional costs. Manning v. Brandon Corp.,

ment. Manning v. Brandon Corp., 163 163 S. C. 178, 161 S. E. 405 (1931).

S. C. 178, 161 S. E. 405 (1931).

J § 12-461. Dissenting stockholder ceases to be stockholder; rights thereof.

On the making of any such demand in writing, as aforesaid, any such stock-

holder shall cease to be a stockholder in the constituent company and shall

have no rights with respect to such stock except the right to receive payment
therefor, as aforesaid. Upon payment of the agreed value of the stock or the

value of the stock determined by appraisal or judgment, as aforesaid, such

stockholder shall -transfer his stock to the consolidafedTior-pdration. If the

consolidateaA:Qrporation shall fail to pay the amount of the judgment within

ten days after it shall become final, such judgment may be collected and en-

forced in the manner prescribed by law for the enforcement of other judgments.

1942 Code § 7759; 1932 Code § 7759; 1925 (34) 246.

J § 12-462. Effect of failure to dissent.

Each stockholder in either of the constituent corporations at the time the

consoliaation-jbecomes effective who is entitled to vote and who does not vote

against the consolidationfand each stockholder in each of the constituent

corporations at the time the consolidationib?cbmes effective who is not en-

titled to vote and who does not object thereto in writing, as aforesaid, shall

cease to be a stockholder in such constituent, corporation and shall be deemed

to have assented to the consolida?tion-;together with the stockholders voting in

favor thereof in the manner and on the terms specified in the agreement of

consolidation,^ /rM~t~riuJ

1942 Code § 7759; 1932 Code § 7759; 1925 (34) 246.

1096



§ 12-463 Corporations § 12-466

Not presumed stockholder.—In Rivers in consolidation proceedings, or exchange
v. Mclntire, 160 S. C. 462, 158 S. E. 816 old stock, or receive any dividends, or ap-

(1930), a stockholder of constituent bank pear on new bank's books as stockholder,

involved in consolidation, not objecting to was held not to be a "stockholder" and not

consolidation, was held not presumed to subject to stockholder's statutory liability

have become stockholder in consolidated either bv contract or estoppel. Rivers v.

bank. Stevenson, 169 S. C. 422, 169 S. E. 135

When not stockholder.—Stockholder of (1928); Rivers v. Buchanan, 169 S. C. 428,

constituent bank who did not subscribe for 169 S. E. 137 (1928).

stock in consolidated bank, or participate

/ § 12-463. Effect of consolidation on actions pending.

Any action or proceeding pending by or against either of the corporations

consolidatedijnay De prosecuted to judgment as if such consolidationfJiad/nbt

taken place, or the new corporation may be substituted in its place.

1942 Code § 7760; 1932 Code § 7760; 1925 (34) 246.

• § 12-464. Certain liabilities and rights not affected.

The liability of corporations existing under the laws of this State or of the

stockholders or officers thereof or the rights or remedies of the creditors

thereof or of persons doing or transacting businessiherewith shall not in

any way be impaired or diminished by the consolidation f^^wo or more such

corporations under the provisions hereof.

1942 Code § 7761 ; 1932 Code § 7761 ; 1925 (34) 246.

Cited in Evans v. Creech, 187 S. C. 371,

197 S. E. 365 (1938).

</§ 12-465. Issue of stocks and bonds by consolidated corporation.^

When two or more corporations are consolidatedXhe consolidated corpora-

tion may, subject to all the laws of this State

:

(1) Issue bonds or other obligations, negotiable or otherwise and with or

without coupons or interest certificates thereto attached to an amount suffi-

cient with its capital stock to provide for all the payments it will be required

to make or obligations it will be required to assume in order to effect such con-

solidation \tf-i~''~*-a-sru_r'' •

(2) Secure the payment of such bonds and obligations by mortgage of its

corporate franchise, rights, privileges and property, real, personal and mixed

;

and

(3) Issue capital stock, either common or preferred or both, to such amount
as ma}' be necessary to the stockholders of such consolidated /corporation in

exchange or payment in whole or in part for the original shares, in the manner
and on the terms specified in the agreement of consolidation^-^^.

1942 Code § 7762; 1932 Code § 7762; 1925 (34) 246.

§ 12-466. Mergers not to contravene anti-trust laws.

No consolidation or merger hereunder shall render valid any matter or thing

declared unlawful under any provisions of chapter 2 of Title 66 relating to

trusts, pools and monopolies or any amendment thereof and no consolidation

or merger hereunder shall be deemed to be lawfully accomplished if in con-
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travention of any provision of said chapter relating to trusts, pools and monop-
olies or any amendment thereof, every provision of which shall remain in full

force and effect and shall in no respect be impaired hereby.

1942 Code § 7763; 1932 Code § 7763; 1925 (34) 246.

CHAPTER 9.

Consolidation of Church Corporations.

Sec. Sec.

12-501. Authorization. 12-505. Effect of consolidation.

12-502. Plans to be submitted to congrega- 12-506. Effect on pending actions.

tions. 12-507. Duration of consolidated corpora-
12-503. When consolidation effective. tion.

12-504. Charter fee.

§ 12-501. Authorization.

Any two or more church corporations, having no capital stock, existing un-

der the laws of this State for religious purposes may consolidate into a single

corporation which may be any one of such consolidated corporations or a

new corporation to be formed by means of such consolidation.

1950 (46) 2216.

§ 12-502. Plans to be submitted to congregations.

Whenever a consolidation of two or more such corporations is proposed,

identical plans for consolidation, which must include the name of the proposed

consolidated corporation, shall be submitted to the congregations of such

church corporations proposed to be consolidated at separate meetings of each

congregation, held after being called upon notice in the manner customary

under the practice, bylaws, rules or regulations of the respective church

corporations for the calling of business meetings. Such notices of the

calling of such meetings shall advise the members of the respective congre-

gations that a consolidation of the church corporations shall be considered

and passed upon at the meeting.

1950 (46) 2216.

§ 12-503. When consolidation effective.

If at the meetings of the respective congregations so held two-thirds of the

members present at each meeting eligible to vote at business meetings under

the practice, bylaws, rules or regulations of the respective church corpora-

tions vote in favor of the consolidation the consolidation shall become effective

upon the filing with the Secretary of State of a written copy of the plan of

consolidation adopted, certified under oath by an officer of each corporation

as a copy of the plan of consolidation adopted by the congregation of each

of such corporations at meetings thereof called and held as provided herein,

and upon the filing for record of a copy of the plan, certified to by the Secre-

tary of State, in the office of the register of mesne conveyances or of the clerk
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of court in counties which do not have a register of mesne conveyances of

the county of this State in which the principal office of the consolidated cor-

poration is to be established and of the counties in which the respective cor-

porations so consolidating shall have their original charters recorded, or, if

any of the corporations shall have been created by special act of the General

Assembly, in the county in which such corporation shall have had its prin-

cipal office.

1950 (46) 2216.

§ 12-504. Charter fee.

Upon the filing with the Secretary of State of the plan of consolidation

adopted, a fee of two dollars shall be paid.

1950 (46) 2216.

§ 12-505. Effect of consolidation.

When the plan of consolidation adopted is certified to, filed and recorded

as in § 12-503 required, the separate existence of the constituent corporations

shall cease and the consolidating corporations shall become a single cor-

poration, in accordance with the plan, possessing all of the powers of church

corporations provided in § 12-758, and all property, real, personal and mixed,

all debts due on whatever account and all other things in action or belonging

to each of such corporations shall be vested in the consolidated corporation.

And all property, rights, privileges and powers and every other interest shall

be thereafter as effectually the property of the consolidated corporation as

they were of the several and respective former corporations and the title to

any real estate, whether by deed or otherwise, under the laws of this State

vested in either of such corporations, shall not revert or be in any way im-

paired by reason of the provisions herein. But all rights of creditors and all

liens upon the property of either of such former corporations shall be preserved

unimpaired, limited in lien to the property affected by such liens at the time

of the consolidation, and all debts, liabilities and duties of the respective

former corporations shall thenceforth attach to the consolidated corporation

and may be enforced against it to the same extent as if such debts, liabilities

and duties had been incurred or contracted by it.

1950 (46) 2216.

§ 12-506. Effect on pending actions.

Any action or proceeding pending by or against either of the corporations

consolidated may be prosecuted to judgment, as if such consolidation had

not taken place, or the new corporation may be substituted in its place.

1950 (46) 2216.

§ 12-507. Duration of consolidated corporation.

If the charters of any of the consolidating corporations or the special acts

creating any of them shall provide for their existence in perpetuity the con-

solidated corporation shall exist in perpetuity, but if the charters of none of

them or of the special acts creating them so provide then the corporate powers
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of the consolidated corporation shall terminate at the time fixed for the

expiration of the corporate existence of whichever of the consolidating cor-

porations shall have had the latest date for the termination of its existence.

1950 (46) 2216.

CHAPTER 10.

Dissolution and Transfer of All Assets.

Article 1.

General Provisions.

Sec.

12-601. Continuance for closing affairs aft-

er expiration, dissolution, etc.

12-602. Powers of directors after dissolu-

tion of corporation.

12-603. Power to sue and liability to suit

of directors after dissolution.

12-604. Appointment of receiver to take

charge of effects, etc., of corpora-

tion; powers.
12-605. Jurisdiction of court of common

pleas therein.

12-606. Duty of trustees or receivers.

12-607. Dissolution of corporation not to

abate actions.

12-608. Certificate filed on dissolution of

domestic corporations.

12-609. Recording cancellation or surrender

of charters.

Article 2.

Forfeiture for Nonpayment of Taxes,
Non-user, etc.

12-621. When charter to be forfeited.

12-622. Action by Tax Commission and
Secretary of State.

12-623. Cancellation of charters of defunct
corporations.

12-624. Non-user of charter for five years

a forfeiture.

Article 3.

Sale of Major Assets.

Sec.

16-631. When corporation may sell.

12-632. Stockholders meeting required.

12-633. Rights of objecting stockholders;
appraisal.

12-634. Expense of appraisal and valuation

of stock a lien.

12-635. Effect of payment.

Article 4.

Voluntary Dissolutions.

12-641. Right of voluntary dissolution.

12-642. Stockholders meeting and resolu-

tion.

12-643. Signing, filing and recording of res-

olution.

12-644. Dissolution not to bar action.

Article 5.

Dissolution by Court Order.

12-651. Stockholders may petition for court

dissolution in certain cases.

12-652. Reference and show cause order.

12-653. Appointment of receiver; dissolu-

tion.

12-654. Limitations of such actions.

12-655. Decrees of dissolution to be filed

with Secretary of State.

Article 1.

General Provisions.

§ 12-601. Continuance for closing affairs after expiration, dissolution, etc.

All corporations, whether they expire by their own limitation or be an-

nulled by the General Assembly or otherwise dissolved, shall be continued

bodies corporate for the purpose of prosecuting and defending suits by or

against them and of enabling them to settle and close their affairs, to dis-

pose of and convey their property and to divide their capital, but not for the

purpose of continuing the business for which they were established.
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1942 Code § 7709; 1932 Code § 7709; Civ. C. '22 § 4281; Civ. C. '12 § 2814; Civ. C. '02

§ 1866; 1898 (22) 774.

Cross reference.—As to forfeiture of cor-

porate charter for nonpayment of capital

stock or license taxes, see §§ 12-621 and 12-

622.

Corporation continues for purpose of

winding up.— It is well settled in this State

that a corporation, after its charter is

canceled, continues a body corporate for

the purpose of winding up its affairs.

Ocean-Forest Co. v. Woodside, 184 S. C.
428, 192 S. E. 413 (1936).

Applied in Matthews v. Bank of Allen-

dale, 60 S. C. 183, 38 S. E. 437 (1900);
Frink v. National Mut. Fire Ins. Co., 90
S. C. 544, 74 S. E. 33 (1911); Henry Mer-
cantile Co. v. Georgetown & Western R.

Co., 104 S. C. 478, 89 S. E. 480 (1915);
American Cotton Oil Co. v. Saluda Oil
Mill Co., 107 S. C. 422, 93 S. E. 14 (1916)

;

Equitable Surety Co. v. Illinois Surety Co.,

108 S. C. 364, 94 S. E. 8S2 (1918); Wads-
worth v. McRae Drug Co., 203 S. C. 543,

28 S. E. (2d) 417 (1943); Bryce Plumbing
& Heating Co. v. Maryland Cas. Co., 21 F.

Supp. 854 (1938).

Quoted in Matthews v. Bank of Allen-
dale, 60 S. C. 183, 38 S. E. 437 (1900);
Monarch Mills v. Jones, 59 F. (2d) 502

(1932).

Stated in Ridgeland Box Mfg. Co. v. Sin-

clair Co., 216 S. C. 20, 56 S. E. (2d) 585

(1949).

§ 12-602. Powers of directors after dissolution of corporation.

Upon the dissolution in any manner of any corporation the directors shall

be trustees thereof, with full power to settle the affairs, collect the outstand-

ing debts, sell and convey the property and divide the moneys and other

property among the stockholders after paying its debts, as far as such moneys
and property shall enable them. They may meet and act under the bylaws

of the corporation and under regulations to be made by a majority of such

trustees, prescribe the terms and conditions of the sale of such property and

sell all or any part for cash or partly on credit or take mortgages and bonds

for part of the purchase price for all or any part of such property. If there be

a lone surviving director or trustee he shall have the same powers as are con-

ferred herein on directors and trustees.

1942 Code § 7710; 1932 Code § 7710; Civ. C. '22 § 4282; Civ. C. '12 § 2815; Civ. C. '02

§ 1867; 1898 (22) 774; 1944 (43) 1224.

Directors become liquidating agents by
operation of law.—Order authorizing liqui-

dation need not designate directors as liqui-

dating agents, since they become so by
operation of law, and not as agents of bank
examiner. Wilson v. Shuler, 146 S. C. 309,

144 S. E. 57 (1927).

Upon passing of order authorizing cor-

poration to liquidate affairs, directors be-

came ipso facto liquidating trustees.

Browne v. Hammett, 133 S. C. 446, 131 S.

E. 612 (1923).

And have title to property of corporation
and right to collect debts.—Under this sec-

tion and the section following the directors

of a bank on court's order for liquidation

became "liquidating trustees" with title to

bank's property and right to collect its

debts. Hernlen v. Vandiver, 145 S. C. 412,

143 S. E. 222 (1927).

Directors selling property as trustees
cannot buy.—Under this section the di-

rectors of a corporation, selling its prop-

1

erty as trustees, cannot buy the property,
as individuals or as a newly formed cor-
poration. Lane & Co. v. Maple Cotton
Mill, 232 F. 421 (1916).

Directors may file for reorganization
even though charter cancelled.— In Old
Fort Imp. Co. v. Lea, 89 F. (2d) 286 (1937),

the court held that a corporation could file

for reorganization in 1936 under the Bank-
ruptcy Act even though its charter had
been cancelled in 1934, because of non-pay-
ment of taxes, and a receiver had been ap-

pointed for the corporation by the State

court in 1927 as long as directors who be-

came its trustees with power to settle its af-

fairs after dissolution filed in the corporate
name.

Parties to action against director for mal-
feasance.—Director's action as liquidating

trustee against codircctor for malfeasance

is properly brought in the name of such
director as liquidating trustee, rather than

in the name of the corporation, in view of
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this section and the section following.

Peeples v. Hornik, 149 S. C. 40, 146 S. E.

680 (1928).

Independent action may be brought for

mismanagement.—Depositors are not pre-

cluded from maintaining independent ac-

tion against directors of bank for misman-
agement during bank's liquidation. Hern-
len v. Vandiver, 145 S. C. 412, 143 S. E.

222 0927).
Also action on behalf of others similarly

situated.—Depositors are entitled to main-
tain, in behalf of themselves and other de-

positors and stockholders, action against

directors of bank in liquidation for damages
for mismanagement. Hernlen v. Vandiver,

145 S. C. 412, 143 S. E. 222 (1927).

Complaint for accounting and misman-
agement may state single cause of action.

—

Complaint by depositors against directors
of bank in liquidation for accounting and
damages for mismanagement was held to
state a single cause of action. Hernlen v.

Vandiver, 145 S. C. 412, 143 S. E. 222
(1927).

Applied in Yeldell v. People's Bank, 118
S. C. 442, 110 S. E. 789 (1922); Peeples v.

Hornik, 153 S. C. 321, 150 S. E. 802 (1929).
Quoted in Matthews v. Bank of Allen-

dale, 60 S. C. 183, 38 S. E. 437 (1900);
Monarch Mills, v. Jones, 59 F. (2d) 502
(1932).

Stated in Ridgeland Box Mfg. Co. v.

Sinclair Co., 216 S. C. 20, 56 S. E. (2d) 585

(1949).

Cited in Johnson v. Spartanburg Countv
Fair Ass'n, 210 S. C. 56, 41 S. E. (2d) 599
(1947).

§ 12-603. Power to sue and liability to suit of directors after dissolution.

The directors constituted trustees as aforesaid may sue for and recover

the aforesaid debts and property by the name of the corporation and shall be

suable by the same name or in their own names or individual capacities for the

debts owing by such corporation. They shall be jointly and severally respon-

sible for such debts to the amount of the moneys and property of the cor-

poration which shall come to their hands or possession as such trustees.

1942 Code § 7711; 1932 Code § 7711; Civ. C. '22 § 4283; Civ. C. '12 § 2816; Civ. C. '02

§ 1868; 1898 (22) 774.

Applied in Henry Mercantile Co. v.

Georgetown & Western R. Co., 104 S. C.

478, 89 S. E. 480 (1915); American Cotton
Oil Co. v. Saluda Oil Mill Co., 107 S. C.

422, 93 S. E. 14 (1916); Peeples v. Hornik,
153 S. C. 321, 150 S. E. 802 (1929).

Cross reference.—See notes to § 12-602.

Complaint need not allege resolution of

directors for institution of action.—It is un-
necessary to allege in complaint instituted

in the name of a corporation in dissolution

the authority or resolution of the directors

for institution of the action. Ridgeland Box
Mfg. Co. v. Sinclair Refinery Co., 216 S. C.

20, 56 S. E. (2d) 585 (1949).

§ 12-604. Appointment of receiver to take charge of effects, etc., of corporation;

powers.

When any corporation shall be dissolved in any manner whatever, any

circuit judge of this State, acting under the laws of this State as to receivers,

on application of any creditor or stockholder, at any time, may either con-

tinue the directors as trustees as aforesaid or appoint one or more persons to

be receivers of such corporation to take charge of the estate and effects thereof

and to co"'.ect the debts and property due and belonging to the corporation,

with power to prosecute and defend, in the name of the corporation or other-

wise, all suits necessary or proper for the purpose aforesaid, to appoint an

agent or agents under them and to do all other acts which might be done by

such corporation, if in being, that may be necessary for the final settlement of

its unfinished business. And the powers of such trustees or receivers may be

continued as long as the court shall think necessary for such purposes.

1102



§ 12-605 Corporations § 12-607

1942 Code § 7712; 1932 Code § 7712; Civ. C. *22 § 4284; Civ. C. '12 § 2817; Civ. C. '02

§ 1869; 1898 (22) 774.

The language, "when any corporation "under the laws of the State as to re-

shall be dissolved in any manner what- ceivers." Ex parte Citizens' Exch. Bank,
ever," found in this section, refers to the 140 S. C. 471, 139 S. E. 135 (1927).

time after it has been legally determined Appointment of attorney for receiver.

—

to liquidate and wind up affairs of corpo- In proceeding to liquidate bank by directors

ration and does not mean after dissolu- acting as liquidating trustees, wherein ap-

tion has been completed. Ex parte Citi- pointment of receiver was sought under
zens' Exch. Bank, 140 S. C. 471, 139 S. E. this section, appointment of attorney for

135 (1927). bank examiner as receiver was not abuse of

Laws of the State as to receivers must be discretion, he not being an applicant for the

applied.—In proceeding for liquidation of position or the nominee of examiner or

bank by directors as liquidating trustees, other interested person. Ex parte Citizens'

the judge on application, under this section, Exch. Bank, 140 S. C. 471, 139 S. E. 135

for appointment of a receiver must act (1927).

§ 12-605. Jurisdiction of court of common pleas therein.

The court of common pleas and the circuit judges at chambers shall have

jurisdiction of any such application and of all questions arising in the pro-

ceedings thereon and may make such order and decrees therein as justice

and equity shall require.

1942 Code §7713; 1932 Code §7713; Civ. C. '22 §4285; Civ. C. '12 §2818; Civ. C. '02

§ 1870; 1898 (22) 774.

§ 12-606. Duty of trustees or receivers.

The trustees or receivers shall pay ratably, as far as its moneys and property

shall enable them, all the creditors of the corporation who prove their debts

in the manner directed by the court. If any balance remain after the payment

of such debts and necessary expenses the same shall be distributed among
the stockholders.

1942 Code § 7714; 1932 Code § 7714; Civ. C. '22 § 4286; Civ. C. '12 § 2819; Civ. C. '02

§ 1871; 1898 (22) 774.

Where a bank on insolvency carried the the insolvent bank its distributive share of

deposit of an insolvent estate indebted to the estate, and the bank must pay to the
the bank, the insolvent estate was not en- estate its distributive share of the bank's
titled to set off the deposit pro tanto against assets. Allen v. Holleman, 159 S. C. 200,

the bank's distributive share of the estate; 156 S. E. 446 (1928).
therefore the insolvent estate must pay to

§ 12-607. Dissolution of corporation not to abate actions.

Any action pending against any corporation which may become dissolved

before final judgment shall not abate by reason thereof but no judgment shall

be entered therein except upon notice to the trustees or receivers of the cor-

poration.

1942 Code § 7715; 1932 Code § 7715; Civ. C. *22 § 4287; Civ. C. '12 § 2820; Civ. C. '02

§ 1872; 1898 (22) 774.

Trustees have no legal interest until ing suit until judgment has been rendered
judgment.—This section fully protects the and is ready for entry therein. Wadsworth
liquidating trustees of any dissolved corpo- v. McRae Drug Co., 203 S. C. 543, 28 S. E.
ration, and is sufficient in itself to show (2d) 417 (1943).
that they have no legal interest in a pend-

1103



§ 12-608 Code of Laws of South Carolina § 12-621

§ 12-608. Certificate filed on dissolution of domestic corporations.

Every domestic corporation in case of dissolution, revocation of charter or

abandonment of its corporate purposes shall file with the Secretary of State

a certificate of such dissolution, revocation of charter or abandonment. In

case of dissolution or abandonment by voluntary action of the corporation

such certificate shall be signed by the president, secretary and a majority

of the board of directors of the corporation. In case of dissolution or revoca-

tion of charter by action of a competent court such certificate shall be signed

by the clerk of the court entering the decree of dissolution or revocation. The
fees for making or filing of such certificate with the Secretary of State shall be

five dollars and shall be taxed in the costs in favor of the party paying the

same. The mere retirement from business of a domestic corporation without

having filed the certificate provided for in this section shall not exempt it

from the requirements to make reports and pay fees in accordance with the

provisions of §§ 12-1 and 12-732 and chapter 9 of Title 65.

1942 Code §§ 2689, 2690; 1932 Code §§ 2689, 2690; 1922 (32) 947.

§ 12-609. Recording cancellation or surrender of charters.

Whenever the charter of any corporation organized and chartered under

the laws of this State shall be cancelled for nonpayment of taxes or for any

other cause or shall be voluntarily surrendered the Secretary of State shall

certify that fact to the clerk of court, or to the register of mesne conveyances

in the counties in which such offices exist, of each county in which such

charter is required by law to be recorded. Upon receipt of such certificate

of cancellation or surrender the clerk of court or register of mesne conveyances

shall record it upon the face of the record theretofore made of such charter

in such county and no fee shall be chargeable by the clerk of court or register

of mesne conveyances for recording such certificate of cancellation.

1942 Code § 7704-3; 1934 (38) 1322; 1938 (40) 1597; 1939 (41) 308; 1950 (46) 2456.

Article 2.

Forfeiture for Nonpayment of Taxes, Non-user, etc.

§ 12-621. When charter to be forfeited.

Whenever any corporation chartered under the laws of this State shall

after six months after the time required and permitted by law, with or without

penalty as required by law, refuse, neglect or omit to pay its capital stock or

license taxes or to make its return as required by law, the charter of such

corporation with all the rights, privileges and franchises thereunder shall

become and be forfeited and the corporate existence of such corporation shall

be annulled.

1942 Code § 7704; 1932 Code § 7704; Civ. C. '22 § 4278; Civ. C. '12 § 2811; Civ. C. '02

§ 1865; 1893 (21) 396; 1926 (34) 1727.

Cross references.—As to forfeiture of Trustees may file for reorganization.—
charter for failure to pay State and county In Old Fort Imp. Co. v. I.ca, 89 F. (2d) 286

taxes, see § 65-1728. As to continuance of (1937), the court held that a corporation

corporation for closing its affairs after ex- could file for reorganization in 1936 under

piration, dissolution, etc., see § 12-601. the Bankruptcy Act even though its charter
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had been cancelled in 1934, because of non- affairs after dissolution filed in the corpo-

payment of taxes, and a receiver had been rate name.
appointed for the corporation by the State Stated in Ridgeland Box Mfg. Co. v.

court in 1927 as long as directors who be- Sinclair Co., 216 S. C. 20, 56 S. E. (2d) 585

came its trustees with power to settle its (1949).

§ 12-622. Action by Tax Commission and Secretary of State.

In every such case the Tax Commission shall report such refusal, neglect

or omission to the Secretary of State and immediately upon receipt of such

report the Secretary of State shall, without fee, after thirty days' written

notice by registered mail to the corporation, proceed to cancel the charter

or certificate of incorporation and shall make a note of such cancellation on

the charter or certificate of incorporation and in the index thereof; provided,

that a notice shall be mailed to the corporation upon entering the cancellation

of record, notifying the corporation that the charter has been cancelled, and

if such corporation shall within sixty (60) days after the mailing of the

notice apply therefor the forfeiture shall be relieved by the Secretary of State

upon payment of the taxes, costs and penalties accruing from the date of

cancellation plus one per cent of the capital stock of the corporation. In no

event shall the fee be less than five dollars.

1942 Code § 7704; 1932 Code § 7704; Civ. C. '22 § 4278; Civ. C. '12 § 2811; Civ. C. '02

§ 1865; 1893 (21) 396; 1926 (34) 1727.

Stated in Ridgeland Box Mfg. Co. v.

Sinclair Co., 216 S. C. 20, 56 S. E. (2d) 585

(1949).

§ 12-623. Cancellation of charters of defunct corporations.

The Secretary of State shall forthwith cancel all charters of corporations

which, after investigation by the Tax Commission, are found to be defunct

and to have discontinued business and to have no assets, such cancellation to

be made upon the advice of the Tax Commission and without notice to any
such corporation

;
provided, that the provisions of this section shall not be

construed to alter the manner of cancellation of the charters of active corpora-

tions as provided for in this article.

1942 Code § 7704-1; 1935 (39) 354; 1939 (41) 308.

§ 12-624. Non-user of charter for five years a forfeiture.

Any corporation organized under the provisions of chapter 2 of this Title

shall cease to exist by a non-user of its franchises for five consecutive years.

1942 Code §7751; 1932 Code §7751; Civ. C. '22 §4325; Civ. C. '12 §2856; Civ. C. '02

§1898; 1896 (22) 99; 1938 (40) 1678.

Quoted in Twin City Power Co. v. Savan-
nah River Elec. Co., 163 S. C. 438, 161

S. E. 750 (1929).

§ 12-625. Notification in case of banks, etc.

The chief bank examiner shall certify to the Secretary of State the name of

any bank, banking institution, cash depository, trust company or building and

loan association which shall have ceased to exist under the provisions of this
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section and immediately upon receipt of such certificate the Secretary of State

shall, without fee, proceed to cancel the charter or certificate of incorporation

of such bank, banking institution, cash depository, trust company or building

and loan association and shall make a note of such cancellation on the charter

or certificate of incorporation and in the index thereof.

1942 Code § 7751; 1932 Code § 7751; Civ. C. '22 § 4325; Civ. C. '12 § 2856; Civ. C. '02

§ 1898; 1896 (22) 99; 1938 (40) 1678.

Article 3.

Sale of Major Assets.

§ 12-631. When corporation may sell.

Any corporation, except a railroad corporation and except as otherwise

provided by law, with the consent of the holders of record of two-thirds of

the total number of shares outstanding, may sell or convey all or substantially

all of its property, rights, privileges and franchises for a consideration which

may consist of cash or bonds, stocks or other securities. Nothing herein con-

tained, however, shall limit the right of a corporation to sell or convey its

property in the ordinary conduct of its corporate business.

1942 Code § 7705; 1932 Code § 7705; 1926 (34) 1052.

Purchaser may withdraw offer before thirds of the outstanding stock the right to

assent of stockholders.—At any time be- determine the price at which such assets

fore the assent of the stockholders, a pur- are to be sold and, in the absence of bad
chaser has the legal right to withdraw his faith or fraud, their decision is final. The
offer by properly notifying the corporation dissenting stockholder has a plain and ade-
of his intention to do so, since this sec- quate remedy-at-law in the appraisal pro-

tion is not for the benefit of stockholders ceedings to secure the fair value of his

only. Masonic Temple v. Ebert, 199 S. C. stock. The only grounds upon which the

5, 18 S. E. (2d) 584 (1941). minority stockholders can maintain an ac-

Grounds for enjoining sale.—In John- tion to enjoin the sale are that the pro-

son v. Spartanburg Countv Fair Ass'n, 210 ceedings are ultra vires, illegal, or fraudu-

S. C. 56, 41 S. E. (2d) 599"(1947), the court lent."

said, "Similar statutes have been uniformly Applied in Finklea v. Carolina Farms
construed as giving the holders of two- Co., 196 S. C. 466, 13 S. E. (2d) 596 (1940).

§ 12-632. Stockholders' meeting required.

Before such sale or conveyance shall be made such consent shall be obtained

at an annual or special meeting of the stockholders. Notice of such meeting

shall be given by registered mail not less than ten nor more than thirty days

prior to the date thereof to each stockholder of record at his address as the

same appears upon the books of the corporation. The notice of the meeting

shall contain a notice of such proposed sale or conveyance.

1942 Code § 7705; 1932 Code § 7705; 1926 (34) 1052.

Cross reference.—See notes to § 12-631.

§12-633. Rights of objecting stockholders; appraisal.

If any stockholder not voting in favor of such proposed sale or conveyance

shall orally at such meeting or within ten days thereafter in writing to the

corporation object to such sale and demand payment for his shares such

stockholder may, within thirty days after such meeting but not thereafter,
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apply to the court of common pleas in the county In which the principal

office of such corporation is situated, upon ten days' notice to the corporation,

for the appointment of three disinterested persons to appraise the value of

such stock and the court shall appoint three such appraisers, one to be nomi-

nated by such stockholder, one to be nominated by such corporation and the

two so nominated to nominate the third. The court shall designate the time

and place of their first meeting, with such directions in regard to their pro-

ceedings as shall be deemed proper, and shall also direct the manner in which

payment for such stock shall be made to such stockholder. It shall be the

duty of the court to appoint the persons so named, provided they are dis-

interested, and any vacancy occurring in the board of apprasiers shall be

filled in the same manner. Upon any failure or refusal to nominate an ap-

praiser or appraisers as aforesaid the court shall appoint the same without

nomination. The appraisers shall meet at the time and place designated and

after being duly sworn honestly and faithfully to discharge their duties they

or any two of them shall estimate and certify the value of such stock at the

time of such dissent and deliver one copy of their appraisal to such corporation

and another to such stockholder.

1942 Code § 7706; 1932 Code § 7706; 1926 (34) 1052.

Appraisal adequate remedy at law.— In The dissenting stockholder has a plain and
Johnson v. Spartanburg County Fair Ass'n. adequate remedy -at-law in the appraisal

210 S. C. 56, 41 S. E. (2d) 59n (1947), the proceedings to secure the fair value of his

court said, "Similar statutes have been uni- stock. The only grounds upon which the

formly construed as giving the holders of minority stockholders can maintain an ac-

two-thirds of the outstanding stock the tion to enjoin the sale are that the pro-

right to determine the price at which such ceedings are ultra vires, illegal, or fraudu-

assets are to be sold and, in the absence of lent."

bad faith or fraud, their decision is final.

§ 12-634. Expense of appraisal and valuation of stock a lien.

The charges and expenses of the appraisers shall be paid by the corporation

and, together with the valuation fixed by the appraisers, shall remain a prior

lien upon the assets of the corporation until paid or until a sum sufficient for

the payment thereof shall be deposited with the court or a bond to secure

such payment, approved by the court as to form, surety and amount, shall be

executed and delivered as required by the court; provided, however, that the

charges and expenses of the appraisers and the amount of the valuation fixed

by the appraisers as aforesaid shall be postponed in payment out of the assets

of the corporation until all existing debts of the corporation have been paid.

1942 Code § 7706: 1932 Code § 7706; 1926 (34) 1052.

§ 12-635. Effect of payment.

When the corporation shall have so paid or provided for the payment of the

amount of such appraisal such stockholder shall cease to have any interest

in or voting power in such stock and in the corporate property of such cor-

poration and such stock shall be cancelled. Before receiving payment such

stockholder shall surrender his certificate of stock, duly endorsed in blank, or

accompanied by an appropriate instrument of transfer.

1942 Code § 7706; 1932 Code § 7706; 1926 (34) 1052.
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Article 4.

Voluntary Dissolutions.

§ 12-641. Right of voluntary dissolution.

All corporations incorporated in this State, either by the General Assembly,

the Secretary of State or a clerk of court, shall always have the right to go
into liquidation and to wind up their affairs and dissolve by resolution of the

stockholders representing a majority of capital stock had after such notice

as is provided in § 12-642. In case the corporation has outstanding any pre-

ferred stock that is past due or otherwise subject to retirement, the cor-

poration may be dissolved upon a majority vote of the common stockholders

only if adequate provision be made for the payment of such outstanding

preferred stock with all accruals, according to their preference, in so far as

the assets of the corporation applicable thereto will retire the same.

1942 Code § 7707; 1932 Code § 7707; Civ. C. '22 § 4279; Civ. C. '12 § 2812; 1902 (23)

1036; 1919 (31) 56; 1925 (34) 244.

Dissolution after liquidation.—This sec- Cited in Equitable Trust Co. v. Columbia
tion does not contemplate a dissolution Nat. Bank, 145 S. C. 91, 142 S. E. 811

until the affairs of the corporation have (1925).

been liquidated. Henry Mercantile Co. v.

Georgetown & Western R. Co., 104 S. C.

478, 89 S. E. 480 (1915).

§ 12-642. Stockholders meeting and resolution.

In order for any corporation to go into liquidation and wind up its affairs

and dissolve as hereinbefore authorized, the board of directors, trustees or

managers shall call a stockholders' meeting, giving at least thirty days' notice

of the time, place and purpose of such meeting by the mailing of written

notice to each stockholder and either by publication in some newspaper pub-

lished in the county in which the corporation has its principal place of busi-

ness or, if no paper be published in the county, by written or printed notice

posted upon the courthouse door. Any such meeting may also be called by

the president of the corporation or by stockholders owning in the aggregate

twenty per cent of the capital stock, in the manner above provided. If a

majority of the stock of the corporation be present at such meeting in per-

son or by proxy and a resolution that such corporation shall go into liquida-

tion and wind up its affairs and dissolve be adopted by a majority vote of

all the shares of capital stock the corporation may thereupon go into liquida-

tion and proceed to wind up its affairs and dissolve.

1942 Code § 7708; 1932 Code § 7708; Civ. C. '22 § 4280; Civ. C. '12 § 2813; 1902 (23) 1036.

Applied in Browne v. Hamniett, 133 S. C.

446, 131 S. E. 612 (1923).

§ 12-643. Signing, filing and recording of resolution.

The resolution shall be signed by the president and secretary and a majority

of the board of directors of the corporation and shall be forwarded to the

Secretary of State to be filed and recorded in his office.
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1942 Code § 7707; 1932 Code § 7707; Civ. C. '22 § 4279; Civ. C. '12 § 2812; 1902 (23)

1036; 1919 (31) 56; 1925 (34) 244.

§ 12-644. Dissolution not to bar action.

Any such dissolution shall not bar an action for two years thereafter against

the corporation or any of its members for any liability incurred during the

existence of the corporation.

1942 Code § 7707; 1932 Code § 7707; Civ. C. '22 § 4279; Civ. C. '12 § 2812; 1902 (23)

1036; 1919 (31) 56; 1925 (34) 244.

This section limiting actions which may nue Act allowing a five-year limitation.

be brought to two years does not prevail Monarch Mills, v. Jones, 59 F. (2d) 502

over a provison of the United States Reve- (1932).

Article 5.

Dissolution by Court Order.

§ 12-651. Stockholders may petition for court dissolution in certain cases.

When (a) stockholders owning one-fifth or more in amount of the paid up

stock of any corporation organized under the laws of and doing business in

this State, except corporations organized for religious, charitable, fraternal

and educational purposes and banking and public service corporations and

building and loan associations, apply in term or vacation to the judge of the

circuit court holding the courts for the county in which the principal place

of business of the corporation is situated by petition containing a statement

that for three years next preceding the filing of the petition, which time shall

begin to run from three years after it has begun business, the net earnings

of the corporation have not been sufficient to pay in good faith any annual

dividend upon the stock of the corporation over and above the salaries and

expenses authorized by its bylaws and regulations or that the corporation has

paid no dividend for five years preceding such application or (b) stockholders

owning one-tenth or more in amount of the paid up common stock of any such

corporation apply to the judge of the circuit court aforesaid by petition con-

taining a statement that the corporation has paid no dividend on the common
stock for ten years preceding such application and that they desire a dissolu-

tion of the corporation,

The judge shall make an order requiring the officers of the corporation to

file in court within a reasonable time inventories showing all the real and

personal estate of the corporation, a true account of its capital stock, the

names of the stockholders, their residence, the number of shares belonging

to each, the amount paid in upon such shares and the amount still due thereon

and a statement of all the encumbrances on the property of the corporation

and all its contracts that have not been fully satisfied and cancelled, specifying

the place and residence of each creditor, the sum owing to each, the nature

of the debt or demand and the consideration therefor and the books and
papers of the corporation.

1942 Code § 7725; 1932 Code § 7725; 1922 (32) 1026.

Non-payment of dividends does not ipso dissolution.—While this section was un-
facto entitle minority stockholders to doubtedly intended to afford minority
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stockholders a method of relief against dividend for three years, time to be corn-

mismanagement of a corporation by major- puted from three years after it has begun
ity stockholders, or the suspension of divi- business, would ipso facto entitle minority
dends for the purpose of freezing out stockholders to have such corporation dis-

minority stockholders, or depressing the solved, and a receiver appointed therefor,

market value of the stock of the corpora- Towles v. South Carolina Produce Ass'n,

Hon, it was never intended that the mere 187 S. C. 290, 197 S. E. 305 (1936).

fact that a corporation would not pay a

§ 12-652. Reference and show cause order.

Upon the filing of the inventories, accounts and statements the court may
enter an order requiring all persons interested in the corporation to appear

before a referee to be appointed by the court at a time and place named in the

order, service of which may be made by publication for such time as may be

deemed proper by the court, and show cause why the corporation should not

be dissolved.

1942 Code § 7725; 1932 Code § 7725; 1922 (32) 1026.

§ 12-653. Appointment of receiver; dissolution.

If it appears to the court that the statements contained in the petition are

true the court may adjudge a dissolution of the corporation and may appoint

one or more receivers who shall have all powers of receivers conferred by
article 1 of this chapter for the winding up of the affairs and distribution of

the assets of the corporation. If it appears to the court that the corporation

is insolvent or in imminent danger of insolvency the court may appoint a

temporary receiver of the corporation pending dissolution.

1942 Code § 7725; 1932 Code § 7725; 1922 (32) 1026.

Court has discretion as to dissolution.

—

as a matter of course and this section leaves

Majority stockholders, by their vote, are the issuing of such orders to the discretion

given the right by law to the appointment of the court upon a consideration by the

of receivers and to a dissolution of the court of the entire record of the business

corporation, but neither under the general history and present condition of the corpo-

law of corporations nor under this section ration. Towles v. South Carolina Produce
have minority stockholders any such right Ass'n, 187 S. C. 290, 197 S. E. 305 (1936).

§ 12-654. Limitations of such actions.

No suit shall be brought for the dissolution of a corporation under the

provisions of this article until each and all of the petitioners have owned their

stock for the term of two years prior to the institution of the action, nor shall

any such suit be brought for the period of three years after final judgment upon

a prior petition as herein provided.

1942 Code § 7725; 1932 Code § 7725; 1922 (32) 1026.

§ 12-655. Decrees of dissolution to be filed with Secretary of State.

A copy of every decree or judgment dissolving any corporation or forfeiting

its charter shall be forthwith filed by the clerk of the court in the office of the

Secretary of State and a note thereof shall be made by the Secretary of State

on the charter or certificate of incorporation and in the index thereof.

1942 Code § 7716; 1932 Code § 7716; Civ. C. '22 § 4288; Civ. C '12 § 2821; Civ. C. '02

§ 1873; 1898 (22) 774.
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CHAPTER 11.

Foreign Corporations.*

Article 1.

General Provisions.

Sec.

12-701. Permission to qualify granted to

foreign corporations.

12-702. Blank.
12-703. Contracts with citizens deemed

made in State.

12-704. Corporations in State deemed do-

ing business under chapter.

12-705. Foreign corporations subject to

laws of State.

12-706. Certain foreign mortgage companies
need not qualify, etc.

12-707. Administration of assets of foreign

corporation.

12-708. Copies of papers to be furnished

and received in evidence.

Article 2.

Qualification and Withdrawal.

12-721. Stipulation to be filed by foreign

corporations.

Sec.

12-722. Effect of failure to file.

12-723. Resignation of agent appointed.

12-724. Additional papers and statements
to be filed on qualification.

12-725. Withdrawal of foreign corpora-
tions.

Article 3.

Fees and Annual Reports.

Annual report to Secretary of State.12-731

12-732.

12-732

12-733.

Reports to Tax Commission.
1. Same: certain companies excepted.

Fees of foreign corporations do-

mesticating in State.

12-734. Annual fee of foreign corporations

domesticated.

12-735. Fees of domesticated foreign cor-

porations for filing certain papers..

12-736. Corporations exempted.
12-737. Penalties for failure to file state-

ments or pay fees.

12-738. Fees not in lieu of any taxes.

Article 1.

General Provisions.

§ 12-701. Permission to qualify granted to foreign corporations.

Foreign corporations duly incorporated tinder the laws of any state of the

United States or of any foreign country in treaty and amity with the United

States may locate and carry on business within this State in like manner and

with like powers as corporations of like kind and class created under the laws

of this State, subject, nevertheless, to the terms and conditions in this chapter

hereafter set forth.

1942 Code § 7764; 1932 Code § 7764; Civ. C. '22 § 4028; Civ. C. '12 § 2664; Civ. C. '02

§ 1779; R. S. 1465; 1893 (21) 409; 1904 (24) 436.

This section does not grant superior im-
munities to foreign corporations. Thomp-
son v. Ford Motor Co., 200 S. C. 393, 21

S. E. (2d) 34 (1941).

Effect of domestication of foreign corpo-
ration.—The domestication of a foreign cor-

poration, under this and the following sec-

tions, is nothing more than the extension

to it of the privilege of license as a foreign

corporation to do business in the State and
its susceptibility to service and suit in the

State. Blue Ridge Power Co. v. Southern
Ry. Co., 122 S. C. 222, 115 S. E. 306 (1920).

Prerequisites to

foreign corporation

conduct business.—

A

other than a railroad

corporation is not required by Constitution

or statute to incorporate as a South Caro-
lina corporation, but is simply authorized
by this and the following sections, upon
complying with the provisions thereof, to

conduct business in the State. Blue Ridge
Power Co. v. Southern Ry Co., 122 S. C.

222, 115 S. E. 306 (1920).

Service of process on agent.—Under this

and the folloving sections a foreign corpo-

ration doing business in the St^te impliedly

* As to service of summons on foreign corporations, see §§ 10-423, 10-424
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agrees that service of process may be
served on its agent. McSwain v. Adams
Grain & Provision Co., 93 S. C. 103, 76
S. E. 117 (1911).

Applied in Southern Bell Tel. & Tel. Co.
v. Railroad Comm, 280 F. 901 (1922).

§ 12-702. Blank.

Stated in State v. Ford Motor Co., 208
S. C. 379, 38 S. E. (2d) 242 (1946).

Cited in British-American Mortg. Co. v.

Jones, 76 S. C. 218, 56 S. E. 983 (1907);
British-American Mortg. Co. v. Jones, 77
S. C. 443, 58 S. E. 417 (1907).

§ 12-703. Contracts with citizens deemed made in State.

It shall be a further condition precedent to the right of any foreign corpora-

tion to do business in this State that it shall be taken and deemed to be the

fact irrebuttable and part and parcel of all contracts entered into between

such corporation and a citizen or corporation of this State that the taking or

receiving from any citizen or corporation of this State of any charge, fee, pay-

ment, toll, impost, premium or other moneyed or valuable consideration under

or in performance of any such contract or of any condition of the same shall

constitute the doing of its corporate business within this State and that the

place of the making and of the performance of such contract shall be deemed

and held to be within this State, anything contained in such contract or any

rules or bylaws of such corporation to the contrary notwithstanding.

1942 Code § 7773; 1932 Code § 7773; Civ. C. '22 § 4036; Civ. C. '12 § 2672; Civ. C. '02

§ 1787; 1897 (22) 484.

Contracts with citizens deemed made in

State.— It was not the intent of the Legis-
lature in enacting this section to go further

than to declare that contracts entered into

by citizens of this State with foreign cor-
porations licensed to do business in this

State, are deemed to be made in this State,

and enforceable in accord with the law of

this State, any stipulation or clause in the
contract to the contrary notwithstanding.
Jones v. Prudential Ins. Co., 210 S. C. 264,

42 S. E. (2d) 331 (1947).

But section applies only to citizens or
corporations of this State.—It was not the

intent of the legislature to undertake to

change the law of contracts so that if a

citizen of another state while such citizen,

entered into a contract with a foreign cor-
poration then or thereafter licensed to do
business in South Carolina, and later be-

came a citizen of this State, he would there-

by ipso facto be included within the pro-
tection of this section. Indeed, this sec-

tion confines its applicability to contracts
entered into with a citizen or corporation
of this State. Jones v. Prudential Ins. Co.,

210 S. C. 264, 42 S. E. (2d) 331 (1947).

Section does not change law of contracts.

—This section was not intended to in any-
wise change the general principle of the

law of contracts that the lex loci contractu

governs the construction and interpretation

of contracts, while the law of the forum

1

governs questions of remedy and procedure.

Jones v. Prudential Ins. Co., 210 S. C. 264.

42 S. E. (2d) 331 (1947).

Section not applicable to railroad com-
panies.—This section is designated to pro-

tect citizens of South Carolina dealing with

foreign corporations of the character of

insurance companies, and has no applica-

tion to railroad companies who have com-
plied with prior laws of the State. Living-

ston v. Atlantic Coast Line R. Co., 176 S. C.

385, 180 S. E. 343 (1935).

Doing business within State.—A mort-
gage company whose business it is to loan

money on real estate mortgages does busi-

ness in this State when it pays in New
York a draft attached to a note and mort-
gage on lands executed in this State upon
application forwarded by a resident bor-

rower. British-American Mortc. Co. v.

Jones, 76 S. C. 218, 56 S. E. 983 (1907);

British-American Mortg. Co. v. Jones, 77

S. C. 443, 58 S. E. 417 (1907).

Notwithstanding the provision in an in-

surance contract that it shall be governed
by the laws of a foreign state, the reception

of premiums in this State causes the con-

tract to be treated as a domestic contract.

Owen v. Bankers' Life Ins. Co., 84 S. C.

253, 66 S. E. 290 (1909).

Applied in Western Elec. Supply Co. v.

Abbeville Elec. Light & Power Co., 197 U.
S. 299, 25 S Ct. 481, 49 L. Ed. 765 (1905).
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§ 12-704. Corporations in State deemed doing business under chapter.

All foreign corporations doing business in this State, as defined in this chap-

ter, shall be deemed and held to be doing such business under and in pursu-

ance of the terms and conditions of this chapter and such terms and conditions

shall be deemed and taken in all the courts of this State to be a part and parcel

of all contracts hereafter entered into between such corporations and a citi-

zen or corporation of this State, anything contained in any such contract or

in any rules or bylaws of such corporation to the contrary notwithstanding.

1942 Code § 7774: 1932 Code § 7774; Civ. C. '22 § 4037; Civ. C. '12 § 2673; Civ. C. '02

§ 1788; 1897 (22) 484.

§ 12-705. Foreign corporations subject to laws of State.

Every such foreign corporation carrying on business or owning property

in this State shall be subject to the laws of the same in like manner as cor-

porations chartered under the laws of this State but nothing herein contained

shall be construed to permit any such foreign corporation to exercise any fran-

chise or enjoy any privilege or immunity other than the right to own prop-

erty and carry on business in like manner as individuals, natural born citizens

of this State, of the United States or of foreign countries might do and subject

to the terms and conditions of this chapter.

1942 Code § 7776; 1932 Code § 7776; Civ. C. '22 § 4039; Civ. C. '12 § 2675; Civ. C. '02

§ 1790; 1893 (21) 409.

Section 10-421 not applicable to domesti- Applied in State v. Virginia-Carolina
cated foreign corporations.—This section Chemical Co., 71 S. C. 544, 51 S. E. 455
does not have the effect of causing the (1905); Owen v. Bankers' Life Ins. Co.,

proviso of § 10-421 to apply to domesticated 8-t S. C. 253. 66 S. E. 290 (1909); Frink
foreign corporations. Hancock v. Southern v. National Mut. Fire Ins. Co., 90 S. C.

Cotton Oil Co., 211 S. C. 432, 45 S. E. (2d) 544, 74 S. E. 33 (1911).

850 (1947). Quoted in Equitable Surety Co. v. Ill-

Attachment of property.—The property inois Surety Co., 108 S. C. 364, 94 S. E.
of foreign corporations is subject to attach- 882 (1918).
ment. Williamson v. Eastern Bldg. & Loan
Ass'n, 54 S. C. 582, 32 S. E. 765 (1898).

§ 12-706. Certain foreign mortgage companies need not qualify, etc.

The provisions of this chapter, other than §§ 12-725 and 12-732, shall not be

applicable to nor affect foreign corporations doing business in the State, nor

the maintenance of a place of business in the State nor the appointment of a

servicing agent or agents therein by such corporations when the sole business

of the corporation within the State is the lending of money secured by mort-

gages on real estate located within the State. Such corporations shall file with

the Secretary of State the following:

( 1 ) Name and address of the corporation

;

(2) The name of the state wherein it was chartered ; and

(3) A written appointment designating the Secretary of State and his suc-

cessors in office as agent for the corporation upon whom service of process

may be perfected.

And such corporation shall pay a fee of fifty dollars.

1951 (47) 355.
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§ 12-707. Administration of assets of foreign corporation.

Any court of competent jurisdiction in this State may take possession of,

wind up, administer and marshal the assets in this State of any such foreign

corporation in like manner and in like cases as by law may be done with re-

spect to corporations chartered under the laws of the State for the protection

of any and all citizens of this State who may be stockholders or creditors of

such foreign corporation as in the case of legatees and creditors, citizens of

this State, of deceased persons whose domicile was, at the time of their de-

. cease, outside this State in respect to assets within this State.

1942 Code § 7775; 1932 Code § 7775; Civ. C. '22 § 4038; Civ. C. '12 § 2674; Civ. C. '02

§ 1789; 1893 (21) 409.

Resident creditors cannot exclude others. Quoted in Equitable Surety Co. v. 111-

—Resident creditors cannot appropriate inois Surety Co., 108 S. C. 364, 94 S. E. 882
assets to the exclusion of other creditors. (191S).

Wilson v. Keels, 54 S. C. 545, 32 S. E. 702

(1898).

§ 12-703. Copies of papers to be furnished and received in evidence.

Any person applying for the same shall be entitled to copies, duly certified,

lOy , of all papers required to be filed under the provisions of this chapter upon pay-

.
"} I ment of the required fees.

(V . r 1942 Code § 7772; 1932 Code § 7772; Civ. C. '22 § 4031; Civ. C. '12 § 2667; Civ. C. '02

§ 1782; R.S. 1468.

Article 2.

Qualification and Withdrawal.

§ 12-721. Stipulation to be filed by foreign corporations.

Each foreign corporation that may apply for admission to this State shall,

within sixty days, file with the Secretary of State a written stipulation or dec-

laration in due form designating some place within this State as the principal

place of business or place of location of such corporation in this State at which

all legal papers may be served on the corporation by delivery of the same to

any officer, agent or employee of the corporation found therein.

1942 Code § 7765; 1932 Code § 7765; Civ. C. '22 § 4029; Civ. C. '12 § 2665; Civ. C. '02

§ 1780; R. S. 1466; 1893 (21) 409; 1922 (32) 1023; 1933 (38) 486.

Jurisdiction of magistrate.—This and the tion of a magistrate where he otherwise has

succeeding sections are broad enough to jurisdiction. Best v. Seaboard Air Line
subject foreign corporations to the jurisdic- Ry., 72 S. C. 479, 52 S. E. 223 (1904).

§ 12-722. Effect of failure to file.

Whenever any. foreign corporation transacts business in this State without

first having complied with the provisions of § 12-721 and pursuant thereto

designating a principal place of business or place of location of such corpora-

tion in this State at which all legal process may be served, the foreign cor-

poration so transacting business in this State without complying with said

section shall be deemed to have designated the Secretary of State as its true

and lawful agent upon whom may be served all legal process in any action

or proceeding against such foreign corporation growing out of the trans-
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action of any business in this State. Nothing herein shall apply to insurance

companies or associations required to pay fees to the Department of Insurance

of this State.

1942 Code § 7765; 1932 Code § 7765; Civ. C. '22 § 4029; Civ. C. '12 § 2665; Civ. C. '02

§ 1780; R. S. 1466; 1893 (21) 409; 1922 (32) 1023; 1933 (38) 486.

§ 12-723. Resignation of agent appointed.

Any person who has been designated by a foreign corporation as its agent for

service of process in any declaration filed with the Secretary of State may file

with the Secretary of State a signed statement that he is unwilling to continue

to act as the agent of such corporation for service of process, including in such

statement the post office address of such foreign corporation. Upon the ex-

piration of thirty days after the filing of such statement with the Secretary of

State as herein provided the capacity of such person as such agent shall termi-

nate. Upon the filing of such statement the Secretary of State forthwith shall

give written notice by mail to such foreign corporation of the filing of such

statement and the effect thereof. Such notice shall be addressed to such cor-

poration at the last post office address filed with the Secretary of State. Should

such corporation fail to appoint a successor to the withdrawing agent within

ten days after the mailing of such notice such corporation shall be deemed to

have constituted the Secretary of State as such successor.

1942 Code § 7765-1 ; 1941 (42) 230.

§ 12-724. Additional papers and statements to be filed on qualification.

In addition to the declaration referred to in § 12-721 each corporation shall

file in the office of the Secretary of State, together with the written stipula-

tion or declaration aforesaid, copies of its charter and bylaws, with all in-

creases of capital stock, and amendments to them that may from time to time

be made within sixty days from the date of making such amendments.

1942 Code § 7766; 1932 Code § 7766; Civ. C. '22 § 4030; Civ. C. '12 § 2666; Civ. C. '02

§ 1781; 1893 (21) 409; 1922 (32) 1023; 1923 (33) 9.

Foreign corporations required to domes- they engage in intrastate business. State v.

ticate.—This section and the remaining Ford Motor Co., 208 S. C. 379, 38 S. E.

provisions of the chapter, requiring the (2d) 242 (1946).

filing of copies of the charter, bylaws and Applied in Galletley v. Strickland, 74 S.

certain financial and other information an- C. 394, 54 S. E. 576 (1905).
nually, were intended tu, and do, apply to Cited in Seaboard Air Line R. Co. v.

foreign corporations which desire to domes- Daniel, 211 S. C. 122, 43 S. E. (2d) 839
ticate and, indeed, are compelled to, if (1947).

§ 12-725. Withdrawal of foreign corporations.

Every foreign corporation when it shall retire from business in this State

shall file with the Secretary of State a certificate to that effect, signed by the

president and secretary of the corporation, and shall pay to the Secretary of

State a filing fee of five dollars. The mere retirement from business of a

foreign corporation without the filing of such certificate shall not exempt it

from the requirements of § 12-732 and chapter 9 of Title 65.

1942 Code § 2690; 1932 Code § 2690; 1922 (32) 947.
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Article 3.

Fees and Annual Reports.

§ 12-731. Annual report to Secretary of State.

Each foreign corporation domesticated in this State is required to file annual-

ly in the office of the Secretary of State, on or before the thirty-first day of

January of each year, a statement sworn to by some officer of the corporation

showing' the residence and postoffice address of such corporation within the

State, the amount of capital stock of the same actually paid and the names of

the president and secretary, if there be any such, and of the members of the

board of directors, with their respective places of residence and postoffice ad-

dresses. Any foreign corporation domesticating in this State after September

first of any calendar year shall not be required to file with the Secretary of

State during the succeeding calendar year an annual statement but after such

succeeding year shall file such statement as required by this section.

1942 Code §§ 7766, 7767; 1932 Code § 7766; Civ. C. '22 § 4030; Civ. C. '12 § 2666; Civ.

C. '02 § 1781; 1893 (21) 409; 1922 (32) 1023; 1923 (33) 9; 1934 (38) 1304.

§ 12-732. Reports to Tax Commission.

Every corporation organized to do business for profit under the laws of any

other state, territory or country doing business in this State and owning or us-

ing a part of its capital or plant in this State shall, in addition to the other re-

quirements contained in this Code, during the month of February, annually,

make a report in writing to the Tax Commission in such form as it may pre-

scribe, containing the same facts as are required to be reported by domestic

corporations under § 12-1 and showing in addition thereto:

(1) The name and location of its office or offices in this State ;

(2) The names and addresses of the officers or agents of the company in

charge of its business in this State

;

(3) The value of the property owned and used by the company in this

State and the value of the property owned and used outside of this State and

where such property is situated, stating the county and township and other

tax division where situated within this State ; and

(4) The change or changes, if any, in the above particulars since the last

report.

1942 Code §2679; 1932 Code §2679; 1922 (32) 947; 1945 (44) 179.

Cross references.—As to verification and
form of reports, see §§ 12-2, 12-2.1. As to

penalties for failure to report, see § 12-2.2.

§ 12-732.1. Same; certain companies excepted.

The provisions of § 12-732 shall not apply to a building and loan association

or a credit union as defined in § 12-2.1 doing a strictly mutual business, nor to

any insurance, fraternal, beneficial or mutual protective company or associa-

^A tion.

1942 Code §2688; 1932 Code §2688; 1922 (32) 947; 1945 (44) 179.
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§ 12-733. Fees of foreign corporations domesticating in State.

Each foreign corporation domesticating in this State shall pay to the Secre-

tary of State a fee of fifty dollars for the filing of its declaration and copies of

charter and bylaws as required to be filed by §§ 12-721 and 12-724; provided,

however, that such fee for benevolent and non-stock corporations shall be fif-

teen dollars.

1942 Code § 7767; 1934 (38) 1304.

§ 12-734. Annual fee of foreign corporations domesticated.

Each foreign corporation domesticated in this State shall, upon filing its

annual statement required to be filed by § 12-731, pay to the Secretary of

State a fee of ten dollars
;
provided, however, that such fee for benevolent and

non-stock corporations shall be five dollars.

1942 Code § 7767; 1934 (38) 1304.

§ 12-735. Fees of domesticated foreign corporations for filing certain papers.

Each foreign corporation domesticated in this State shall upon filing with

the Secretary of State the below listed papers pay to the Secretary the follow-

ing fees for filing such papers, to wit : each certified copy of certificate

showing increased or decreased capital stock, five dollars ; certificate of with-

drawal, five dollars ; and each paper changing its statutory agent, five dollars.

1942 Code § 7767; 1934 (38) 1304.

§ 12-736. Corporations exempted.

The provisions of §§ 12-733 to 12-735 shall not apply to foreign insurance

corporations or banking and trust corporations.

1942 Code § 7767; 1934 (38) 1304.

§ 12-737. Penalties for failure to file statements or pay fees.

Any foreign corporation failing to file any of the papers required by this

chapter to be filed or failing to pay any of the fees required by this chapter to

be paid, shall be liable to a fine of ten dollars per day for each day it fails to

comply with such requirements, to be recovered at suit of the State in the

court of common pleas for any county of the State.

1942 Code § 7769; 1932 Code § 7769; 1922 (32) 1023.

Applied in Galletlev v. Strickland, 74 Cited in State v. Rawleigh Co., 172 S.

S. C. 394, 54 S. E. 576 (1905). C. 415, 174 S. E. 385 (1932).
Stated in State v. Ford Motor Co., 208

S. C. 379, 38 S. E. (2d) 242 (1946).

§ 12-738. Fees not in lieu of any taxes.

The fees hereinbefore prescribed shall not be construed to be in lieu of

taxes levied and collectible.

1942 Code § 7770; 1932 Code § 7770; 1922 (32) 1023.
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CHAPTER 12.

Charitable, Social and Religious Corporations.

Sec.

12-751.

12-752.

12-753.

12-754.

12-755.

12-756.

12-757.

12-758.

Incorporation authorized.

What declaration to contain.

When approval of officials and elec-

tors required.

Issue of certificate of incorporation.

Charters for charitable organiza-

tions to be approved by Welfare
Department.
When charter to be refused.

Irregularities in incorporation.

Powers of corporation.

Sec.

12-759. Powers of corporations created by
special act prior to 1900.

12-760. Wilful injury to property of corpo-
ration a misdemeanor.

12-761. How charter may be amended.
12-762. Amendment of charter of corpora-

tion sole.

12-763. How corporation may be dissolved.

12-764. Certified copy of charter or amend-
ment is evidence of incorporation.

12-765. Filing and recording of papers.

§ 12-751. Incorporation authorized.

The Secretary of State may issue certificates of incorporation to any church,

college, school, lodge, society, company or other association having no capital

stock divided into shares but holding or desiring to hold property in com-

mon for religious, educational, social, fraternal, charitable or eleemosynary

purposes other than for the insurance of life, health, accident or property.

1942 Code § 8158; 1932 Code § 8158; Civ. C. '22 § 4344; Civ. C. '12 § 2862; Civ. C. '02

§ 1902: 1900 (23) 390.

Meaning of eleemosynary.—In Johnson
v. Spartanburg Countv Fair Ass'n, 210
S. C. 56, 41 S. E. (2d) 599 (1947), the

court said, "It may be doubted whether
the General Assembly intended to use the

word 'eleemosynary' in this section only

in the sense of denoting a purpose to pro-

mote the welfare of mankind by works of

charity. It may have been used 'in a

broader sense to denote an unselfish pur-

pose to advance the common good in any
form or manner.' "

Section does not exempt eleemosynary
corporation from taxes.—This section con-

tains nothing on the subject of the exemp-
tion of an eleemosynary corporation from
the payment of taxes. Textile Hall Cor-

poration v. Hill, 215 S. C. 262, 54 S. E. (2d)

809 (1949).

§ 12-752. What declaration to contain.

Any lodge, church, college, school, society, association or company organ-

ized for the purposes aforesaid may, not less than three days after having

given public notice of its intention so to do by one publication in one or more
newspapers published in the county in which the organization is perfected,

file in the office of the Secretary of State a written declaration signed by two

or more of the officers or agents elected or appointed to supervise or manage
its affairs setting forth :

(1) The names and residences of the petitioners

;

(2) The name of the proposed corporation ;

(3) The place at which it proposes to have its headquarters or be located

;

(4) The purpose of the proposed corporation

;

(5) The names and residences of all officers, managers, trustees, direc-

tors or other officers or agents of the proposed corporation at the time the

application is made ; and
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(6) Such other information as it ma)' desire or the Secretary of State may
require.

1942 Code § 8159; 1932 Code § 8159; Civ. C. '22 § 4345; Civ. C. '12 § 2863; Civ. C. '02

§ 1903; 1900 (23) 390; 1914 (28) 496; 1915 (29) 190.

§ 12-753. When approval of officials and electors required.

Such declaration shall be approved by the clerk of court, sheriff, pro-

bate judge, county treasurer and county auditor in the county in which the

association proposes to have its principal place of business and, if located

within an incorporated city or town, must be endorsed by at least fifty free-

hold electors or, if without an incorporated city or town, by at least twenty-

five freehold electors. But the provisions of this section requiring declara-

tions to be approved by the clerk of court, sheriff, probate judge, county

treasurer and count}' auditor and endorsed by freehold electors shall not

apply to applications for charters for religious or eleemosynary institutions.

1942 Code § 8159; 1932 Code § 8159: Civ. C. '22 § 4345; Civ. C. '12 § 2863; Civ. C. '02

§ 1903; 1900 (23) 390; 1914 (28) 496: 1915 (29) 190.

§ 12-754. Issue of certificate of incorporation.

Upon the filing of the above declaration and the payment of a charter

fee of three dollars the Secretary of State shall issue to the proposed corpora-

tion a certificate of incorporation for the term that may be fixed in the dec-

laration or, in the absence of such limitation, in perpetuity.

1942 Code § 8160: 1932 Code § 8160; Civ. C. '22 § 4346; Civ. C. '12 § 2864; Civ. C. '02

§ 1904; 1900 (23) 390.

Cross reference.—As to maximum fees

to be charged for charters of certain char-

itable organizations, see § 12-85.

§ 12-755. Charters for charitable organizations to be approved by Welfare

Department.

Before issuing a charter for the incorporation of any charitable organiza-

tion the Secretary of State shall forward a copy of the petition, together with

such other information in his possession as pertains to the proposed corpora-

tion, to the State Department of Public Welfare and no charter for any such

corporation shall be issued unless the South Carolina Board of Public Welfare

shall first certify to the Secretary of State that it has investigated the merits of

the proposed charitable corporation and recommends the issuance thereof. Ap-
plications for amendments of any existing charter shall be similarly referred

and shall be granted only upon similar approval.

1942 Code §4996-62; 1937 (40) 496;' 1947 (45) 489.

§12-756. When charter to be refused.

If the Secretary of State has reason to suspect that any such association or

society as is mentioned in § 12-751 will be operated in violation of law or will

keep a place where alcoholic liquors or beverages are to be stored or kept or

given away or supplied to its members, then the charter shall be refused.
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1942 Code § 8159; 1932 Code § 8159; Civ C. '22 § 4345; Civ. C. '12 § 2863; Civ. C. '02

§1903; 1900 (23) 390; 1914 (28) 496; 1915 (29) 190.

§ 12-757. Irregularities in incorporation.

No irregularity in complying with the provisions of this chapter shall be

held to vitiate the incorporation until a direct proceeding to set aside and

annul the charter be instituted by the proper authorities of the State. And
all acts done and contracts entered into shall have the same force and effect

as if no irregularity had existed.

1942 Code § 8162; 1932 Code § 8162; Civ. C. '22 § 4348; Civ. C. '12 § 2866; Civ. C. '02

§ 1906; 1900 (23) 390.

§ 12-758. Powers of corporation.

Every corporation chartered under this chapter shall in addition to the pow-

ers conferred on all private corporations by § 12-101 have the following pow-
ers :

(1) To make contracts and to loan money, under such regulations as may
be fixed in the bylaws of the said corporation, possessing the same powers

in such respects as individuals now enjoy :

(2) To borrow money for the purpose of carrying out the objects of its

charter, to make notes, bonds or other evidences of debt and to secure the pay-

ment of its obligations by mortgage or deed of trust on all or any of its prop-

erty and franchises, both real and personal

;

(3) To expel or suspend members or associates ; and

(4) To enforce the collection of dues and charegs under such penalties as

may be provided in the bylaws.

1942 Code § 8161; 1932 Code § 8161; Civ. C. '22 § 4347; Civ. C. '12 § 2865; Civ. C. '02

§ 1905; 1900 (23) 390.

Stated in Textile Hall Corporation v. Hill,

215 S. C. 262, 54 S. E. (2d) 809 (1949).

§ 12-759. Powers of corporations created by special act prior to 1900.

All charitable, social and religious corporations created by special act or

acts of the General Assembly prior to the year 1900 shall, in addition to the

powers granted under such special act or acts, have all the powers enum-

erated in § 12-758.

1942 Code § 8168; 1932 (37) 1344.

§ 12-760. Wilful injury to property of corporation a misdemeanor.

Any officer, agent or member of an)- corporation created under this chap-

ter who shall knowingly or wilfully injure or damage any property belonging

to the corporation, in violation of the charter or bylaws of the corporation,

shall be guilty of a misdemeanor and, upon conviction, shall be punished by

a fine not exceeding one hundred dollars or by imprisonment not exceeding

thirty days.

1942 Code § 1226; 1932 Code § 1226; Cr. C. '22 § 114; Cr. C. '12 § 258; Cr. C. '02 § 198;

1900 (23) 390.
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§12-761. How charter may be amended.

Any corporation organized for the purposes aforesaid may have its charter

amended in any particular by the Secretary of State by a majority vote of its

members present at a meeting held after notice stating the time, place and

purposes thereof, given by publication one time in a newspaper published

in the county in which the corporation is located or by sending by registered

mail such notice to each member not less than five days before the meeting.

1942 Code § 8164; 1932 Code § 8164; Civ. C. '22 § 4350; Civ. C. '12 § 2868; Civ. C. '02

§ 1908; 1900 (23) 390; 1924 (33) 983.

§ 12-762. Amendment of charter of corporation sole.

Any corporation sole may have the charter of such corporation amended
in any particular by the Secretary of State after publishing notice of such

proposed amendment in any newspaper in the county in which the holder of

the charter resides once a week for three weeks.

1942 Code § 8165; 1932 Code § 8165; Civ. C. '22 § 4351; Civ. C. '12 § 2869; Civ. C. '02

§ 1909; 1900 (23) 390.

§ 12-763. How corporation may be dissolved.

Any corporation organized for the purposes aforesaid which shall have ac-

complished the purpose for which it has been organized or which may desire

to wind up its affairs may do so upon a vote of a two-thirds majority of its

members at a meeting of which published notice or written notice mailed to

each member shall be given. Such notice shall state the purpose of the pro-

posed meeting. A certificate stating such facts shall be filed with the Sec-

retary of State.

1942 Code § 8163; 1932 Code § 8163; Civ. C. '22 § 4349; Civ. C. '12 § 2867; Civ. C. '02

§ 1907; 1900 (23) 390.

§ 12-764. Certified copy of charter or amendment is evidence of incorporation.

A certified copy of the charter and any amendment thereof from the Secre-

tary of State or from the clerk of the court or register of mesne conveyances

of the county in which such charter is required to be recorded shall be suffi-

cient evidence of the incorporation of any corporation chartered under this

chapter and of any amendment to its certificate of incorporation.

1942 Code § 8166; 1932 Code § 8166; Civ. C. '22 § 4352; Civ. C. '12 § 2870; Civ. C. '02

§ 1910; 1900 (23) 390.

§ 12-765. Filing and recording of papers.

All papers required to be filed hereunder and all charters or amendments
thereof that may be granted shall be filed under proper numbers and indexed by
the Secretary of State. The charter or amendments shall be recorded within

thirty days after its receipt in the office of the clerk of court or register of

mesne conveyances in the county in which the corporation is organized.

1942 Code §§ 7736, 8167; 1932 Code §§ 7736, 8167; Civ. C. '22 §§ 4310, 4353; Civ. C. '12

§ 2871; Civ. C. '02 § 1911; 1900 (23) 390; 1917 (30) 36; 1940 (41) 162.
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CHAPTER 13.

Cooperative Associations Generally.

Sec. Sec.

12-801. Definition. 12-810. Organization and election of direc-

12-802. Restricted use of the term "cooper- tors.

ative." 12-811. Board to manage corporation; re-

12-803. Cooperative associations authorized. moval of directors or officers.

12-804. Petition filed with Secretary of 12-812. Officers.

State. 12-813. Calls for payment of subscriptions.

12-805. Commission as incorporators. 12-814. Issuance of certificate of charter.

12-806. How subscriptions paid.
U-&15 Powers of association.

,. ony _„ , , ., , , , 12-816. Investment in other cooperative.
12-807. Effect of failure to perform labor ,-, 017 ,, . , . .

... r 1.^-81/. Membership in cotton cooperative.
or deliver property. 10 oio a . cr r j 12-818. Apportionment of earnings.

12-808. Minimum amount and par value of 12-819. Annual report to Commissioner of
stock. Agriculture.

12-809. Limitation of vote and amount of 12-820. Other associations may accept ben-
stock of single stockholder. efits of chapter.

§ 12-801. Definition.

For the purposes of this chapter the words "association," "society," "com-

pany," "union," and "exchange" shall have the same signification and shall im-

port a corporation.

1942 Code § 8137; 1932 Code § 8137; Civ. C. '22 § 4331; 1915 (29) 235.

§ 12-802. Restricted use of the term "cooperative."

No corporation or association organized or doing business for profit in this

State after March 21 1915 shall be entitled to use the term "cooperative" as

part of its corporate or other business name or title unless it has complied

with the provisions of this chapter or unless it be incorporated under chapter

15 of this Title. Any corporation or association violating the provisions of

this section may be enjoined from doing business under such name at the in-

stance of any stockholder of any association legally organized hereunder.

1942 Code § 8149; 1932 Code § 8149; Civ. C. '22 § 4343; 1915 (29) 235.

§ 12-803. Cooperative associations authorized.

Five or more persons, residents of this State, may associate themselves

as a cooperative association, society, company, union or exchange for the

purpose of conducting within this State any agricultural, dairy, mercantile,

mining, mechanical or manufacturing business on the cooperative plan.

1942 Code § 8137; 1932 Code § 8137; Civ. C. '22 § 4331; 1915 (29) 235.

Cited in Woodward v. State Rural Elec.

Authority, 190 S. C. 465, 3 S. E. (2d) 539

(1939).

§ 12-804. Petition filed with Secretary of State.

They shall file with the Secretary of State a written petition, signed by

themselves, setting forth:

(1) The names and residences of the petitioners;
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(2) The name of the proposed corporation which shall include the word

"cooperative'';

(3) The place at which it proposes to have its principal place of business;

(4) The general nature of the business which it proposes to engage in;

(5) The amount of capital stock of the association and how and when pay-

able;

(6) The number of shares into which the capital stock is to be divided and

the par value of each share; and

(7) All other matters which it may be desirable to set forth.

1942 Code §§ 8137, 8138; 1932 Code §§ 8137, 8138; Civ. C. '22 §§ 4331, 4332; 1915 (29) 235.

§ 12-805. Commission as incorporators.

Upon the filing of the petition as above and upon the payment of the fee

for filing such petition the Secretary of State shall issue to the petitioners a

commission constituting them a board of incorporators and authorizing them

to open books of subscription to the capital stock of the proposed association

after such public notice, not exceeding ten days, as he may require in such

commission.

1942 Code § 8139; 1932 Code § 8139; Civ. C. '22 § 4333; 1915 (29) 235.

§ 12-806. How subscriptions paid.

All subscriptions to the capital stock of any association organized under

this chapter shall be payable in money or in labor or property at its money
value and shall be listed, the labor or the property and the value thereof to be

specified in the list of subscriptions. But no subscription in labor or property

shall be received unless such labor or property and the value thereof, so to

be specified as aforesaid, be approved by the board of incorporators.

1942 Code § 8140; 1932 Code § 8140; Civ. C. '22 § 4334; 1915 (29) 235.

§ 12-807. Effect of failure to perform labor or deliver property.

In case of failure to perform the labor or to deliver the property according

to the terms of the subscription the money value thereof, as specified in the

list of subscriptions, shall be paid by the subscribers.

1942 Code § 8140; 1932 Code § 8140; Civ. C. '22 § 4334: 1915 (29) 235.

§ 12-808. Minimum amount and par value of stock.

No association shall be formed under this chapter with a capital stock less

than one hundred dollars. The par value of the shares shall not be less than

five dollars.

1942 Code § 8141 ; 1932 Code § 8141 ; Civ. C. '22 § 4335 ; 1915 (29) 235.

§ 12-809. Limitation of vote and amount of stock of single stockholder.

No stockholder shall own shares of a greater par value than one-fifth of

the capital stock of the association or be entitled to more than one vote on any
subject arising in the management of the association.

1942 Code § 8141; 1932 Code § 8141; Civ. C. '22 § 4335; 1915 (29) 235.
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§ 12-810. Organization and election of directors.

When not less than fifty per cent of the proposed capital stock shall have

been subscribed by bona fide subscribers the board of incorporators shall

call all the subscribers together. At such meeting of the subscribers, if a

majority of them shall be present in person or by proxy, the subscribers shall

proceed to the organization of the association by the election from themselves

of a board of directors not less than five nor more than nine in number, each

subscriber having one vote and no more.

1942 Code § 8142; 1932 Code § 8142; Civ. C. '22 § 4336; 1915 (29) 235; 1938 (40) 1665.

§ 12-811. Board to manage corporation; removal of directors or officers.

This board of directors shall manage the affairs of the association for such

term of office as the bylaws may prescribe and until their successors shall

have been elected and shall have qualified and entered upon the discharge of

their duties. But a majority of the stockholders at a meeting legally called

according to the bylaws of the association may remove any director or officer

for cause and fill the vacancy and thereupon the director or officer so removed

shall cease to be a director or officer of the association.

1942 Code § 8142; 1932 Code § 8142; Civ. C. '22 § 4336; 1915 (29) 235; 1938 (40) 1665.

§ 12-812. Officers.

The officers of every such association shall be a president, a secretary and

a treasurer or a secretary-treasurer combined, who shall be elected annually

by the directors. Each of said officers must be a director of the association.

The treasurer or secretary-treasurer shall give such bond as the board of

directors may require.

1942 Code § 8142; 1932 Code § 8142; Civ. C. '22 § 4336; 1915 (29) 235; 1938 (40) 1665.

§ 12-813. Calls for payment of subscriptions.

The board of directors shall call for the payment of the subscriptions to the

capital either in whole or in such installments as it may see fit.

1942 Code § 8142; 1932 Code § 8142; Civ. C. '22 § 4336; 1915 (29) 235; 1938 (40) 1665.

"§12-814. Issuance of certificate of charter.

Upon the payment to the treasurer or the secretary-treasurer of the asso-

ciation of at least twenty per cent of the aggregate amount of the capital

subscribed payable in money and also upon the delivery of at least twenty

per cent of the property subscribed to the aggregate amount of the capital

stock or upon its delivery being secured by such obligations of the sub-

scribers as the board of directors may approve the board of directors shall,

over their own signatures, certify to the Secretary of State that all the re-

quirements for the formation of the corporation have been complied with.

Upon the filing of this return by the directors and the payment of the re-

quired fee for filing such return and upon the receipt of the charter fee as

now provided by law the Secretary of State shall issue to the board of in-

corporators a certificate of charter authorizing the association to commence
business under the name and for the purposes indicated in the written declara-
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tion. The certificate of charter granted by the Secretary of State shall be

recorded in the office of the register of mesne conveyances or the clerk for

the county in which such association shall have a business office. The board

of incorporators shall turn over to the proper officers of the association all

subscriptions, lists or other papers which they have taken as incorporators

and all such papers shall be as valid as if taken and made by the corporation.

1942 Code § 8143; 1932 Code § 8143; Civ. C. '22 § 4337; 1915 (29) 235.

§ 12-815. Powers of association.

Each association created under this chapter may conduct any agricultural,

dairy, mercantile, manufacturing or mechanical business on the cooperative

plan and may buy, sell and deal in the products of any other cooperative com-
pany organized under the provisions of this chapter.

1942 Code § 8144; 1932 Code § 8144; Civ. C. '22 § 4338; 1915 (29) 235.

§ 12-816. Investment in other cooperative.

At any regular meeting or at any duly called special meeting at which at

least a majority of all its stockholders shall be present an association organized

under this chapter may, by a majority vote of those present, authorize the

investment of its reserve fund or any part thereof or of not to exceed twenty-

five per cent of its capital in the capital stock of any other cooperative asso-

ciation.

1942 Code § 8145; 1932 Code § 8145; Civ. C. '22 § 4339; 1915 (29) 235.

§ 12-817. Membership in cotton cooperative.

A person shall become a member of a cotton cooperative association or-

ganized or domesticated under the laws of this State only when the member-
ship contract shall be in duplicate, shall state the time of the duration of such

contract and shall be signed both by the member and the association. The
signature of any person on a draft or check containing conditions which pur-

port to make a person a member of a cotton cooperative association as a

prerequisite to obtaining money on any draft or check given to him for any

cotton which he has sold or pledged to any cotton cooperative association

shall not be construed as making such person a member of the association,

even though he has signed or endorsed the check or draft. Any person vio-

lating any of the terms of this section shall be guilty of a misdemeanor and,

upon conviction, punished by a fine of not less than one hundred dollars and

not more than one thousand dollars or by imprisonment for a period of not

less than thirty days and not more than six months, or both, in the discretion

of the court. Each violation of any provision of this section shall be deemed
a separate offense.

1942 Code § 8149-1; 1937 (40) 540 .

§ 12-818. Apportionment of earnings.

The directors of each such association, subject to revisions by the associa-

tion at any general or duly called special meeting, shall apportion the earnings

of the business in the following manner

:
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(1) They shall declare and pay dividends on the paid-up capital stock not

exceeding six per cent per annum, such dividends to be paid at such time as

the bylaws shall prescribe ;

(2) They shall set aside annually not less than ten per cent of the net profits

of the association for a reserve fund until there is accumulated in said reserve

fund an amount not less than thirty per cent of the paid-up capital stock;

(3) They shall appropriate five per cent of the net profits for an educational

fund to be used in teaching cooperation; and

(4) The remainder of such net profits shall be applied as a uniform divi-

dend, as follows:

(a) One-half of such uniform dividend upon the amount of purchases of

shareholders and upon the wages of employees; and

(b) One-half of such uniform dividend to nonshareholders on the amount
of their purchases from and through the association, which may be credited

to the account of such nonshareholder on account of the capital stock of the

association.

But in productive associations, such as creameries, canneries, elevators,

factories and the like, such dividends shall be on the raw material delivered

instead of on goods purchased.

In case the association is both a selling and a productive concern the divi-

dend may be on both raw material delivered and on goods purchased by

patrons.

1942 Code § 8146; 1932 Code § 8146; Civ. C. '22 § 4340; 1915 (29) 235.

§ 12-819. Annual report to Commissioner of Agriculture.

Every association organized under the terms of this chapter shall, annually

on or before the first day of January each year, make a report to the Com-
missioner of Agriculture. Such report shall contain

(1) The name of the association,

(2) Its principal place of business, and

(3) Generally a statement as to its business showing

(a) Total amount of business transacted,

(b) Amount of capital stock subscribed for and paid in,

(c) Number and names of stockholders,

(d) Total expenses of operation,

(e) Amount of indebtedness or liabilities, and

(f) Its profits and losses.

This annual report to the Commissioner of Agriculture shall be for his con-

fidential information.

1942 Code § 8147; 1932 Code § 8147; Civ. C. '22 § 4341; 1915 (29) 235; 1936 (39) 1615;

1941 (42) 119.

§ 12-820. Other associations may accept benefits of chapter.

All cooperative corporations, associations or companies which were or-

ganized and doing business under the corporation statutes of this State or

had attempted so to organize and so to do business prior to March 21 1915 shall

have the benefit of all the provisions of this chapter and shall be bound thereby
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on filing with the Secretary of State a written declaration signed and sworn to

by the president and secretary to the effect that such cooperative company or

association has, by a majority vote of its stockholders, decided to accept the

benefits of, and to be bound by, the provisions of this chapter. No association

organized under this chapter shall be required to do or to perform anything

not specially required herein in order to become a corporation or to continue

its business as such.

1942 Code § 8148; 1932 Code § 8148; Civ. C. '22 § 4342; 1915 (29) 235.
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Sec. Sec.

12-974. Contracts to promote purposes of 12-975. Inducing members to violate con-

association, tract or spreading false reports.

Article 1.

General Provisions.

§ 12-901. Title of chapter.

This chapter shall be referred to as the "Cooperative Marketing Act."

1942 Code § 6500; 1932 Code § 6500; Civ. C. *22 § 3404; 1921 (32) 339.

Cross reference.—As to warehouse re-

ceipts issued by corporations formed by
cooperatives, see § 69-8.

§ 12-902. Definitions.

As used in this chapter:

(1) The term "agricultural products" shall include horticultural, viticultural.

forestry, dairy, live stock, poultry, bee and any other farm products;

(2) The term "member" shall include actual members of associations with-

out capital stock and holders of common stock in associations organized with

capital stock; and

(3) The term "association" means any corporation organized under this

chapter.

Associations organized hereunder shall be deemed nonprofit, inasmuch as

they are not organized to make profit for themselves, as such, or for their

members, as such, but only for their members as producers.

1942 Code § 6500; 1932 Code § 6500; Civ. C. '22 § 3404; 1921 (32) 339.

§ 12-903. Purpose of chapter.

In order to promote, foster and encourage the intelligent and orderly

marketing of agricultural products through cooperating, to eliminate specula-

tion and waste, to make the distribution of agricultural products as direct as

can be efficiently done between producer and consumer and to stabilize the

marketing problems of agricultural products this chapter is enacted.

1942 Code § 6499; 1932 Code § 6499; Civ. C. '22 § 3403; 1921 (32) 339.

Cited in Davis v. South Carolina Cotton
Growers Co-op. Ass'n, 127 S. C. 353, 121

S. E. 260 (1923).

§ 12-904. General corporation law to apply, unless inconsistent herewith.

The provisions of the general corporation laws of this State and all powers

and right thereunder shall apply to and be conferred upon the associations

organrzed hereunder, except when such provisions are in conflict with, or in-

consistent with, the express provisions of this chapter.

1942 Code § 6525; 1932 Code § 6525; Civ. C. '22 § 3429; 1921 (32) 339.

§ 12-905. Not illegal combinations.

No association organized hereunder shall be deemed to be a combination in

restraint of trade or an illegal monopoly or an attempt to lessen competition
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or fix prices arbitrarily. Nor shall the marketing contracts or agreements

between the association and its members or any agreement authorized in this

chapter be considered illegal or in restraint of trade.

1942 Code § 6523; 1932 Code § 6523; Civ. C. '22 § 3427; 1921 (32) 339.

A contract between a cotton grower and trust laws in South Carolina Cotton

a co-operative association was held not to Growers Co-op. Ass'n v. English, 135 S. C.

be violative of the State or Federal anti- 19, 133 S. E. 542 (1925).

§ 12-906. Where information can be secured.

Every group of persons contemplating the organization of an association

under this chapter is urged to communicate with the director of the extension

service of The Clemson Agricultural College of South Carolina who will inform

it of whatever a survey of the marketing conditions affecting the commodities

to be handled by the proposed association indicates regarding probable

success.

1942 Code § 6503; 1932 Code § 6503; Civ. C. '22 § 3407; 1921 (32) 339.

§ 12-907. Who may organize an association.

Five or more persons engaged in the production of agricultural products

may form a nonprofit cooperative association with or without capital stock

under the provisions of this chapter.

1942 Code § 6501; 1932 Code § 6501; Civ. C. '22 § 3405; 1921 (32) 339.

§ 12-908. Objects for which associations may be formed.

An association may be organized to engage in any activity in connection

with

:

(1) The producing, marketing or selling of the agricultural products of its

members

;

(2) The harvesting, preserving, drying, processing, canning, packing, stor-

ing, handling, shipping or utilization thereof

;

(3) The manufacturing or marketing of the by-products thereof

;

(4) The manufacturing, selling or supplying to its members of machinery,

equipment or supplies

;

(5) The financing of the above enumerated activities ; or

(6) More than one of the activities specified herein.

1942 Code § 6502; 1932 Code § 6502; Civ. C. '22 § 3406; 1921 (32) 339; 1934 (38) 1497.

§ 12-909. Adoption of chapter by corporations or associations already formed.

Any corporation or association organized under previously existing stat-

utes may by a majority vote of its stockholders or members be brought under

the provisions of this chapter by limiting its membership and adopting the

other restrictions as provided herein. It shall make out in duplicate a state-

ment signed and sworn to by its directors, upon forms supplied by the Sec-

retary of State, to the effect that the corporation or association has by a major-

ity vote of its stockholders or members decided to accept the benefits and be

bound by the provisions of this chapter. Articles of incorporation shall be

filed as required in §§ 12-921 and 12-922 except that they shall be signed by the
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members of the board of directors. The filing fee shall be two and one-half

dollars.

1942 Code § 6521; 1932 Code § 6521; Civ. C. ' 22 § 3425; 1921 (32) 339.

§ 12-910. Participation of associations in other associations.

An association may organize, form, operate, own, control, have an interest

in, own stock of or be a member of any other corporation with or without

capital stock and engaged in preserving, drying, processing, canning, storing,

handling, shipping, utilizing, manufacturing, marketing or selling the agri-

cultural products handled by the association, or the by-products thereof.

1942 Code § 6519; 1932 Code § 6519; Civ. C. '22 § 3423; 1921 (32) 339.

§12-911. Annual reports.

Each association formed under this chapter shall prepare and make out

an annual report on forms furnished by the director of the State extension

service of The Clemson Agricultural College of South Carolina containing:

(1) The name of the association;

(2) Its principal place of business ; and

(3) A general statement of its business operations during the fiscal year

showing:

(a) The amount of capital stock paid up and the number of stockholders

of a stock association or the number of members and amount of membership
fees received if a nonstock association ;

(b) The total expenses of operations

;

(c) The amount of its indebtedness or liability ; and

(d) Its balance sheets.

1942 Code § 6517; 1932 Code § 6517; Civ. C. '22 § 3421; 1921 (32) 339.

§ 12-912. Annual license fee ; exemption from franchise tax.

Each association organized hereunder shall pay an annual license fee of

ten dollars but shall be exempt from all franchise or license taxes.

1942 Code § 6526; 1932 Code § 6526; Civ. C. '22 § 3430; 1921 (32) 339.

Article 2.

Articles of Incorporation and Amendments; Powers.

§ 12-921. What articles of incorporation to contain.

Each association formed under this chapter must prepare and file articles

of incorporation setting forth :

(1) The name of the association;

(2) The purpose for which it is formed

;

(3) The place where its principal business will be transacted
;

(4) The term for which it is to exist, not exceeding fifty years

;

(5) The names and addresses of those (not less than five) who are to serve

as directors for the first term or until the election of their successors
;

(6) If organized without capital stock, whether the property rights and

interest of each member shall be equal or unequal and, if unequal, the general
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rule or rules applicable to all members by which the property rights and inter-

ests, respectively, of each member may and shall be determined and fixed ; and

(7) If organized with capital stock, the amount of such stock and the num-
ber of shares into which it is divided and the par value thereof. If the capital

stock be divided into preferred and common stock the articles of incorpora-

tion must contain a statement of the number of shares of stock to which

preference is granted and the number of shares of stock to which no pref-

erence is granted and the nature and extent of the preference and privileges

granted to each.

In addition to the foregoing the articles of incorporation may contain any

provisions consistent with law with respect to the corporation's management,

regulation, government, financing, indebtedness, membership, establishment

of voting districts and election of delegates for representative purposes, the

issuance, retirement and transfer of its stock, if formed with capital stock,

the way or manner in which the association shall operate with respect to its

members, officers or directors or any other provisions relating to its affairs.

1942 Code § 6506; 1932 Code § 6506; Civ. C. '22 § 3410; 1921 (32) 339; 1935 (39) 163.

Cross reference.—As to the limitation on
change of item (6) of this section, see § 12-

925.

§ 12-922. Execution and filing of articles ; effect thereof.

The articles must be subscribed by the incorporators and acknowledged

by one of them before an officer authorized by the law of this State to take

and certify acknowledgments of deeds and conveyances and shall be filed

in accordance with the provisions of the general corporation law of this

State. When so filed they shall be received in all of the courts of this State

and other places as prima facie evidence of the facts contained therein and

and of the due incorporation of such association. A certified copy of the

articles of incorporation shall also be filed with the director of the state ex-

tension service of The Clemson Agricultural College of South Carolina.

1942 Code § 6506; 1932 Code § 6506; Civ. C. '22 § 3410; 1921 (32) 339; 1935 (39) 163.

§ 12-923. Powers.

Each association incorporated under this chapter shall, in addition to the

powers conferred on all private corporations by § 12-101, have the following

powers

:

(1) To engage in any activity in connection with :

(a) The producing, marketing, selling, harvesting, preserving, drying, proc-

essing, canning, packing, storing, handling or utilization of any agricultural

products produced or delivered to it by its members

;

(b) The manufacturing or marketing of the by-products thereof

;

(c) The purchase, hiring or use by its members of supplies, machinery or

equipment;

(d) The financing of any such activities ; or

(e) More than one of the activities specified in this section

;

(2) To borrow money and to make advances to members ;
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(3) To act as agent or representative of any member in any of the above-

mentioned activities

;

(4) To purchase or otherwise acquire and to hold, own and exercise all

rights of ownership in and to sell, transfer or pledge shares of the capital

stock or bonds of any corporation or association engaged in any related

activity or in the handling or marketing of any of the products handled by
the association

;

(5) To establish reserves and to invest the funds thereof in bonds or such

other property as may be provided in the bylaws ;

(6) To buy, hold and exercise all privileges of ownership over such real

or personal property as may be necessary or convenient for the conduct and

operation of any of the business of the association or incidental thereto; and

(7) To do each and every thing necessary, suitable or proper for the accom-

plishment of any of the purposes or the attainment of any of the objects herein

enumerated or conducive to or expedient for the interest or benefit of the as-

sociation and to contract accordingly; to exercise and possess all powers,

rights and privileges necessary or incidental to the purposes for which the

association is organized or to the activities in which it is engaged and any

other rights, powers and privileges granted by the laws of this State to or-

dinary corporations, except such as are inconsistent with the express provi-

sions of this chapter ; and to do any such thing anywhere.

1942 Code § 6504; 1932 Code § 6504; Civ. C. '22 § 3408; 1921 (32) 339; 1934 (38) 1497;

1935 (39) 163.

§ 12-924. Amendment of articles of incorporation.

The articles of incorporation may be altered or amended at any regular

meeting or at any special meeting called for that purpose. An amendment
must first be approved by two-thirds of the directors and then adopted by a

vote representing a majority of a quorum of the members attending a meet-

ing prior to which notice of the proposed amendment shall have been given.

Amendments to the articles of incorporation when so adopted shall be filed

in accordance with the provisions of the general corporation law of this State.

1942 Code § 6507; 1932 Code § 6507: Civ. C. '22 § 3411; 1921 (32) 339; 1935 (39) 163.

§ 12-925. Limitation on certain amendments.

The provisions of the articles of incorporation inserted therein pursuant to

item (6) of § 12-921 shall not be altered, amended or repealed except by the

written consent or vote of three-fourths of the members.

1942 Code § 6506; 1932 Code § 6506; Civ. C. '22 § 3410; 1921 (32) 339; 1935 (39) 163.

§ 12-926. Fees for articles of incorporation ; for amendments.

For filing articles of incorporation an association organized hereunder shall

pay ten dollars, and for filing an amendment to such articles, two dollars and

fifty cents.

1942 Code § 6527; 1932 Code § 6527; Civ. C. '22 § 3431; 1921 (32) 339.
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Article 3.

Members.

§ 12-931. Membership.

Under the terms and conditions prescribed in its bylaws an association

may admit as members or issue common stock only to persons engaged in the

production of the agricultural products to be handled by or through the as-

sociation, including the lessees and tenants of land used for the production

of such products and any lessors and landlords who receive as rent part of

the crop raised on the leased premises.

1942 Code § 6505; 1932 Code § 6505; Civ. C. '22 § 3409; 1921 (32) 339.

§ 12-932. Associations as members.

One association organized hereunder may become a member or stockholder

of any other association or associations organized hereunder.

1942 Code § 6505; 1932 Code § 6505; Civ. C. '22 § 3409; 1921 (32) 339.

§ 12-933. Certificate of membership.

When a member of an association established without capital stock has

paid his membership fee in full he shall receive a certificate of membership.

1942 Code § 6512; 1932 Code § 6512; Civ. C. '22 § 3416; 1921 (32) 339; 1935 (39) 205.

§ 12-934. Admission of new members.

The association may admit new members who shall be entitled to share

in the property of the association with the old members, in accordance with

such general rule or rules as may be prescribed in the articles of incorpora-

tion.

1942 Code § 6506; 1932 Code § 6506; Civ. C. '22 § 3410; 1921 (32) 339; 1935 (39) 163.

§ 12-935. Representation of certain members.
If a member of a nonstock association be other than a natural person, such

member may be represented by an individual, associate, officer or member
thereof duly authorized in writing.

1942 Code § 6505; 1932 Code § 6505; Civ. C. '22 § 3409; 1921 (32) 339.

§ 12-936. Limitation on business with non-members.

No association organized under this chapter shall, during any fiscal year

thereof, deal in or handle products, machinery, equipment and supplies and

perform services for and on behalf of non-members to an amount greater in

value than such as are dealt in, handled and performed by it for and on behalf

of members during the same period.

1942 Code § 6504; 1932 Code § 6504; Civ. C. '22 § 3408; 1921 (32) 339; 1934 (38) 1497;

1935 (39) 163.

§ 12-937. Payment upon withdrawal or expulsion.

In case of the withdrawal or expulsion of a member the board of directors

shall equitably and conclusively appraise his property interest in the asso-
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ciation and shall fix the amount thereof in money, which shall be paid to

him within one year after such expulsion or withdrawal.

1942 Code § 6508; 1932 Code § 6508; Civ. C. '22 § 3412; 1921 (32) 339; 1935 (39) 163.

Article 4.

Stock and Stockholders.

§ 12-941. When stock may be issued
;
payment therefor.

No association shall issue stock to a member until it has been fully paid

for. The promissory notes of the members may be accepted by the asso-

ciation as full or partial payment. The association shall hold the stock as

security for the payment of the note but such retention as security shall not

affect the members' right to vote.

1942 Code § 6512; 1932 Code § 6512; Civ. C. '22 § 3416; 1921 (32) 339; 1935 (39) 205.

§ 12-942. Preferred stock.

Any association organized with stock under this chapter may issue pre-

ferred stock, with or without the right to vote. Such stock may be redeem-

able or retirable by the association on such terms and conditions as may be

provided for by the articles of incorporation and printed on the face of the

certificate.

1942 Code § 6512; 1932 Code § 6512; Civ. C. '22 § 3416; 1921 (32) 339; 1935 (39) 205.

§ 12-943. Issue of preferred stock for property purchased.

Whenever an association organized hereunder with preferred stock shall

purchase the stock or any property, or any interest in any property, it may
discharge the obligations so incurred, wholly or in part, by exchanging for

the acquired interest shares of its preferred capital stock to an amount which

at par value would equal the fair market value of the stock, property or in-

terest so purchased, as determined by the board of directors. In that case

the transfer to the association of the stock, property or interest purchased

shall be equivalent to payment in cash for the shares of stock issued.

1942 Code § 6516; 1932 Code § 6516; Civ. C. '22 § 3420; 1921 (32) 339.

§ 12-944. Limitation on amount of stock held.

No stockholder of a cooperative association shall own more than one-half

of the issued common stock of the association. And an association, in its

bylaws, may limit the amount of common stock which one member may own
to any amount less than one-twentieth of the issued common stock.

1942 Code §6512; 1932 Code §6512; Civ. C. '22 §3416; 1921 (32) 339; 1935 (39) 205.

§ 12-945. Limitation on transfer of stock.

The bylaws shall prohibit the transfer of the common stock of the asso-

ciation to persons not engaged in the production of the agricultural products

handled by the association and such restrictions must be printed upon every

certificate of stock subject thereto.

1942 Code § 6512; 1932 Code § 6512; Civ. C. '22 § 3416; 1921 (32) 339; 1935 (39) 205.
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§ 12-946. Purchase of stock by association.

The association may, at any time, except when the debts of the association

exceed fifty per cent of the assets thereof, buy in or purchase its common
stock at the book value thereof as conclusively determined by the board of

directors and pay for it in cash within one year thereafter.

1942 Code § 6512; 1932 Code § 6512; Civ. C. '22 § 3416; 1921 (32) 339; 1935 (39) 205.

§12-947. Stockholder's liability.

Except for debts lawfully contracted between him and the association no

member shall be liable for the debts of the association to an amount exceeding

the sum remaining unpaid on his membership fee or his subscription to the

capital stock, including any unpaid balance on any promissory notes given in

payment thereof.

1942 Code § 6512; 1932 Code § 6512: Civ. C. '22 § 3416; 1921 (32) 339; 1935 (39) 205.

Article 5.

Bylaws and Meetings.

§ 12-951. Bylaws.

Each association incorporated under this chapter must, within thirty

days after its incorporation, adopt for its government and management a code

of bylaws, not inconsistent with the powers granted by this chapter. A
majority vote of a quorum of the members or stockholders attending a meet-

ing, prior to which notice of the proposed bylaw or bylaws shall have been

given, is sufficient to adopt or amend the bylaws. Each association under

its bylaws may also provide for any or all of the following matters

:

(1) The time, place and manner of calling and conducting its meetings;

(2) The number of stockholders or members constituting a quorum

;

(3) The rights of members or stockholders to vote by proxy or by mail

or both and the conditions, manner, form and effects of such votes

;

(4) The number of directors constituting a quorum ;

(5) The qualifications, compensation, duties and terms of office of directors

and officers, the time of their election and the mode and manner of giving

notice thereof;

(6) Penalties for violation of the bylaws

;

(7) The amount of entrance, organization and membership fees, if any,

the manner and method of collection of the same and the purposes for which

they may be used;

(8) The amount which each member or stockholder shall be required to pay

annually or from time to time, if at all, to carry on the business of the associa-

tion

;

(9) The charge, if any, to be paid by each member or stockholder for serv-

ices rendered by the association to him, the time of payment and the manner

of collection;

(10) The marketing contract between the association and its members or

stockholders which every member or stockholder may be required to sign;

(11) The number and qualification of members or stockholders of the as-
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sociation and the conditions precedent to membership or ownership of com-

mon stock;

(12) The method, time and manner of permitting members to withdraw

or the holders of common stock to transfer their stock

;

(13) The manner of assignment and transfer of the interest of members
and of the shares of common stock and the conditions upon which and time

when membership of any member shall cease

;

(14) The automatic suspension of the rights of a member when he ceases

to be eligible to membership in the association and the mode, manner and

effect of the expulsion of a member ; and

(15) The manner of determining the value of a member's interest and

provision for its purchase by the association upon the death or withdrawal

of a member or stockholder or upon the expulsion of a member or forfeiture

of his membership or, at the option of the association, by conclusive appraisal

by the board of directors.

1942 Code § 6508; 1932 Code 6508; Civ. C. '22 § 3412; 1921 (32) 339; 1935 (39) 163.

§12-952. Meetings of association.

In its bylaws each association shall provide for one or more regular

meetings annually. The board of directors shall have the right to call a

special meeting at any time and ten per cent of the members or stockholders

may file a petition stating the specific business to be brought before the asso-

ciation and demand a special meeting at any time. Such meeting must there-

upon be called by the directors. Notice of all meetings, together with a

statement of the purposes thereof, shall be mailed to each member at least

ten days prior to the meeting. But the bylaws may require instead that such

notice may be given by publication in a newspaper of general circulation

published at the principal place of business of the association.

1942 Code § 6509; 1932 Code § 6509; Civ. C. '22 § 3413; 1921 (32) 339.

§ 12-953. When matters must be referred to members.

Upon demand of one-third of the entire board of directors any matter that

has been approved or passed by the board must be referred to the entire

membership or the stockholders for decision at the next special or regular

meeting. A special meeting may be called for this purpose.

1942 Code § 6514; 1932 Code § 6514; Civ. C. '22 § 3418; 1921 (32) 339.

§ 12-954. Voting.

There shall be three methods of voting, each organization determining

and stating in its bylaws which one of the methods of voting outlined here-

in shall be used. First, each owner of common stock may be allowed to vote

his holdings of common stock, provided however that he shall not have a vote

exceeding that which corresponds to twenty per cent of the total stock issued

and outstanding by the organization ; or second, any cooperative association

may allow its members to vote according to their volume of business in pro-

portion to the total volume transacted by the member through or with tbe

organization during the fiscal year immediately preceding the annual or spe-
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cial meeting at which the vote shall be taken and each organization may deter-

mine the unit of volume which shall be used as a basis of computing- the votes,

such volume to be calculated as a basis of voting by units of value which

each organization may determine in its bylaws; or, third, each member or

common stockholder may be entitled to one vote.

1942 Code §6512; 1932 Code §6512; Civ. C. '22 §3416; 1921 (32) 339; 1935 (39) 205.

Article 6.

Directors and Officers.

§ 12-961. Directors; election; qualifications, etc.

The affairs of the association shall be managed by a board of not less than

five directors elected by the members or stockholders from their own number.

The bylaws may provide that the territory in which the association has mem-
bers shall be divided into districts and that the directors shall be elected ac-

cording to such districts. In such a case the bylaws shall specify the num-
ber of directors to be elected by each district and the manner and method of

reapportioning the directors and of redistricting the territory covered by the

association. The bylaws may provide that primary elections should be held

in each district to elect the directors apportioned to such districts and that

the result of all such primary elections must be ratified by the next meeting

of the association. The bylaws may provide that one or more directors may
be appointed by the director of the extension service of The Clemson Agri-

cultural College of South Carolina. The director or directors so appointed need

not be members or stockholders of the association but shall have the same
powers and rights as other directors.

1942 Code § 6510; 1932 Code 6510; Civ. C. '22 § 3414; 1921 (32) 339.

§ 12-962. Vacancies.

When a vacancy on the board of directors occurs, other than by expiration

of term, the remaining members of the board by a majority vote shall fill

the vacancy unless the bylaws provide for an election of directors by districts.

In such a case the board of directors shall immediately call a special meeting

of the members or stockholders in that district to fill the vacancy.

1942 Code § 6510; 1932 Code § 6510: Civ. C. '22 § 3414; 1921 (32) 339.

§ 12-963. Remuneration; contracts.

An association may provide a fair remuneration for the time actually spent

by its officers and directors in its service. No director during the term of his

office shall be a party to a contract for profit with the association differing

in any way from the business relations accorded regular members or holders

of common stock of the association or to any other kind of contract differ-

ing from terms generally current in that district.

1942 Code § 6510; 1932 Code § 6510; Civ. C. '22 § 3414; 1921 (32) 339.

§ 12-964. Officers.

The directors shall elect from their number a president and one or more
vice-presidents. They shall also elect a secretary and treasurer who need not
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be directors and they may combine the two latter officers and designate the

combined office as secretary-treasurer. The treasurer, who shall be a bonded

official, may be a bank or any depository and as such shall not be considered

as an officer but as a function of the board of directors. In such case the sec-

retary shall perform the usual accounting duties of the treasurer except that

the funds shall be deposited only as authorized by the board of directors.

1942 Code § 6511; 1932 Code § 6511; Civ. C. '22 §3415; 1921 (32) 339.

§ 12-965. Removal of officers or directors.

Any member may bring charges against an officer or director by filing

them in writing with the secretary of the association, together with a peti-

tion signed by ten per cent of the members requesting the removal of the

officer or director in question. The removal shall be voted upon at the next

regular or special meeting of the association and, by a vote of a majority

of the members, the association may remove the officer or director and fill the

vacancy. The director or officer against whom such charges have been

brought shall be informed in writing of the charges previous to the meeting

and shall have an opportunity at the meeting to be heard in person or by

counsel and to present witnesses and the person bringing the charges against

him shall have the same opportunity.

In case the bylaws provide for the election of directors by districts with

primary elections in each district then the petition for removal of director

must be signed by twenty per cent of the members residing in the district

from which he was elected. The board of directors shall call a special meeting

of the members residing in that district to consider the removal of the direc-

tor. By a vote of the majority of the members of that district the director in

question may be removed from office.

1942 Code § 6513; 1932 Code, § 6513; Civ. C. '22 § 3417; 1921 (32) 339.

Article 7.

Contracts.

§ 12-971. Contracts for marketing products.

The association and its members may make and execute marketing con-

tracts requiring the members to sell, for any period of time not over ten

years, all or any specified part of their agricultural products or specified com-

modities exclusively to or through the association or any facilities to be cre-

ated by the association. The contract may provide that the association may
sell or resell the products of its members, with or without taking title thereto,

and pay over to its members the resale price after deducting all necessary

selling, overhead and other costs and expenses, including dividends on pre-

ferred stock, not exceeding eight per cent per annum, reserves for retiring

the stock, if any, other proper reserves and dividends not exceeding eight per

cent per annum upon common stock.

1942 Code §6515; 1932 Code §6515; Civ. C. '22 §3419; 1921 (32) 339.
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§12-972. Damages for breach.

The bylaws and the marketing contract may fix, as liquidated damages,

specific sums to be paid by the member or stockholder to the association upon

the breach by him of any provision of the marketing contract regarding the

sale or delivery or withholding of products and may further provide that the

member will pay all costs, premiums for bonds, expenses and fees in case

any action is brought upon the contract by the association. Any such pro-

visions shall be valid and enforceable in the courts of this State.

1942 Code §6515; 1932 Code §6515; Civ. C. '22 §3419; 1921 (32) 339.

§ 12-973. Injunction and specific performance.

In the event of any such breach or threatened breach of such marketing

contract by a member the association shall be entitled to an injunction to

prevent the further breach of the contract and to a decree of specific per-

formance thereof. Pending the adjudication of such an action and upon filing

a verified complaint showing the breach or threatened breach and a sufficient

bond, the association shall be entitled to a temporary restraining order and

preliminary injunction against the member.

1942 Code § 6515; 1932 Code § 6515; Civ. C. '22 § 3419; 1921 (32) 339.

§ 12-974. Contracts to promote purposes of association.

Any association may, upon resolution adopted by its board of directors,

enter into all necessary and proper contracts and agreements and make all

necessary and proper stipulations, agreements, contracts and arrangements

with any other cooperative corporation or association formed in this or in

any other state for the cooperative and more economical carrying on of its

business or any part thereof. Any two or more associations may, by agree-

ment between them, unite in employing and using or may separately employ

and use the same methods, means and agencies for carrying on and conduct-

ing their respective businesses.

1942 Code § 6520; 1932 Code § 6520; Civ. C. '22 § 3424; 1921 (32) 339.

§ 12-975. Inducing members to violate contract or spreading false reports.

Any person who knowingly induces or attempts to induce, or any corpora-

tion whose officers or employees knowingly induce or attempt to induce,

any member or stockholder of an association organized hereunder to breach

his marketing contract with the association or who maliciously and knowingly

spreads false reports about the finances or management thereof shall be guilty

of a misdemeanor and subject to a fine of not less than one hundred dollars

and not more than one thousand dollars for such offense and shall be liable

to the association aggrieved in a civil suit in the penal sum of five hundred

dollars for each such offense.

1942 Code § 6522; 1932 Code § 6522; Civ. C. '22 § 3426; Cr. C. '22 § 288; 1921 (32) 339.
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Article 1.

General Provisions.

§ 12-1001. Short title.

This chapter may be cited as the "Rural Electric Cooperative Act."

1942 Code § 8555-91: 1939 (41) 240.

Cited in South Carolina Electric & Gas thority, 215 S. C. 193, 55 S. E. (2d) 777

Co. v. South Carolina Public Service Au- (1949).

§ 12-1002. Definitions.

In this chapter, unless the context otherwise requires

:

(1) "Rural area" means any area not included within the boundaries of

any incorporated or unincorporated city, town, village or borough having a

population in excess of twenty-five hundred persons

;

(2) "Person" includes any natural person, firm, association, corporation,

business trust, partnership, federal agency, state or political subdivision or

agency thereof or any body politic

;

(3) "Member" means each incorporator of a cooperative and each person

admitted to and retaining membership therein and shall include a husband and

wife admitted to joint membership ; and

(4) "Articles of incorporation" includes the articles of conversion of a

converted corporation.

Corporations organized under this chapter and corporations which become
subject to this chapter in the manner hereinafter provided are hereinafter re-

ferred to as "cooperatives."

1942 Code §§8555-92. 8555-106, 8555-121; 1939 (41) 240.

§12-1003. Waiver of notice.

Whenever any notice is required to be given under the provisions of this

chapter or under the provisions of the articles of incorporation or bylaws of

a cooperative a waiver thereof in writing signed by the person entitled to such

notice, whether before or after the time fixed for the giving of such notice,

shall be deemed equivalent to such notice. If a person entitled to notice of a

meeting shall attend such meeting such attendance shall constitute a waiver

of notice of the meeting, except in case the attendance is for the express pur-

pose of objecting to the transaction of any business because the meeting shall

not have been lawfully called or convened.

1942 Code § 8555-114; 1939 (41) 240.

§ 12-1004. Acknowledgments.

No person who is authorized to take acknowledgments under the laws of

this State shall be disqualified from taking acknowledgments of instruments

executed in favor of a cooperative or to which it is a party by reason of being

an officer, director or member of such cooperative.

1942 Code § 8555-115; 1939 (41) 240.
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§ 12-1005. Exemption from control of Public Service Commission.

Cooperative and foreign corporations transacting business in tbis State

pursuant to this chapter shall be exempt in all respects from the jurisdiction

and control of the Public Service Commission of this State.

1942 Code § 8555-119; 1939 (41) 240.

§ 12-1006. Securities Act not applicable.

The provisions of Title 62 of this Code shall not apply to any note, bond or

other evidence of indebtedness issued by any cooperative or foreign corpora-

tion transacting business in this State pursuant to this chapter, to the United

States of America or any agency or instrumentality thereof or to any mortgage

or deed of trust executed to secure the same. The provisions of said Title

shall not apply to the issuance of membership certificates by any cooperative

or any such foreign corporation.

1942 Code § 8555-120; 1939 (41) 240.

§ 12-1007. Construction.

This chapter shall be construed liberally. The enumeration of any object,

purpose, power, manner, method or thing shall not be deemed to exclude like

or similar objects, purposes, powers, manners, methods or things.

1942 Code § 8555-122; 1939 (41) 240.

§ 12-1008. Recording of mortgages ; effect thereof.

Any mortgage, deed or trust or other instrument executed by a cooperative

or foreign corporation transacting business in this State pursuant to this

chapter which by its terms creates a lien upon real and personal property then

owned or after-acquired and which is recorded as a mortgage of real prop-

erty in any county in which such property is located or is to be located shall

have the same force and effect as if the mortgage, deed of trust or other in-

strument were also recorded or filed in the proper office in such county as a

mortgage of personal property. Recordation of any such mortgage, deed of

trust or other instrument shall cause the lien thereof to attach to all after-

acquired property of the mortgagor of the nature therein described as being

mortgaged or pledged thereby immediately upon the acquisition thereof by
the mortgagor and such lien shall be superior to all claims of creditors of the

mortgagor and purchasers of such property and to all other liens, except liens

of prior record, affecting such property.

1942 Code § 8555-113; 1939 (41) 240.

§ 12-1009. Filing of papers by Secretary of State.

Articles of incorporation, amendment, consolidation, merger, conversion

or dissolution and certificates of election to dissolve and affidavits of compli-

ance, as the case may be, when executed and acknowledged and accompanied

by such affidavits as may be required by the applicable provisions of this chap-

ter shall be presented to the Secretary of State for filing in the records of

his office. If the Secretary of State shall find that the articles presented con-

form to the requirements of this chapter he shall, upon the payment of fees
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as in this chapter provided, file the articles so presented in the records of his

office and upon such filing the incorporation, amendment, consolidation,

merger, conversion or dissolution provided for therein shall be in effect.

1942 Code § 8555-109; 1939 (41) 240.

§ 12-1010. Transmission and filing in clerk's offices.

The Secretary of State immediately upon the filing in his office of any

articles pursuant to this chapter shall transmit a certified copy thereof to the

county clerk of the county in which the principal office of each cooperative or

corporation affected by such incorporation, amendment, consolidation, merger,

conversion or dissolution shall be located. Any such clerk, upon receipt

of any such certified copy, shall file and index the same in the records of his

office but the failure of the Secretary of State or of a clerk of a county to

comply with the provisions of this section shall not invalidate such articles.

In addition the Secretary of State shall forward to the clerk of court or reg-

ister of mesne conveyance of any county in which such cooperative owns
property affected a certified copy of any such document. The clerk of court

or register of mesne conveyance shall file such document in an appropriate

book or file to be provided for such purpose.

1942 Code § 8555-109; 1939 (41) 240.

§ 12-1011. Fees of Secretary of State.

The Secretary of State shall charge and collect for:

(1) Filing articles of incorporation, ten dollars

;

(2) Filing articles of amendment, three dollars
;

(3) Filing articles of consolidation or merger, five dollars

;

(4) Filing articles of conversion, three dollars

;

(5) Filing certificate of election to dissolve, three dollars

;

(6) Filing articles of dissolution, five dollars : and

(7) Filing certificate of change of principal office, three dollars.

1942 Code §8555-117; 1939 (41) 240.

§ 12-1012. All papers to be filed in quadruplicate.

All papers filed in the office of the Secretary of State pursuant to the pro-

visions of this chapter shall be filed in quadruplicate.

1942 Code § 8555-117; 1939 (41) 240.

§ 12-1013. Annual fees.

Each cooperative and each foreign corporation transacting business in this

State pursuant to this chapter shall pay annually, on or before the first day
of July, to the Secretary of State, a fee of ten dollars for each one hundred
persons or fraction thereof to whom electricity is supplied within the State

by it, but shall be exempt from all other excise and income taxes whatsoever.

1942 Code § 8555-118; 1939 (41) 240.

1143



§ 12-1021 Code of Laws of South Carolina § 12-1024

Article 2.

Incorporation ; Bylaws and Powers.

§ 12-1021. For what purpose organized.

Cooperative non-profit membership corporations may be organized under

this chapter for the purpose of supplying electric energy and promoting and

extending the use thereof in rural areas.

1942 Code § 8555-92; 1939 (41) 240.

§ 12-1022. Organizers.

Five or more natural persons or two or more cooperatives may organize a

cooperative in the manner hereinafter provided.

1942 Code § 8555-95; 1939 (41) 240.

§ 12-1023. Articles of incorporation.

The articles of incorporation of a cooperative shall recite in the caption that

they are executed pursuant to this chapter, shall be signed and acknowledged

by each of the incorporators and shall state:

(1) The name of the cooperative;

(2) The address of its principal office ;

(3) The names and addresses of the incorporators

;

(4) The names and addresses of the persons who shall constitute its first

board of trustees ; and

(5) Any provisions not inconsistent with this chapter deemed necessary

or advisable for the conduct of its business and affairs.

Such articles of incorporation shall be submitted to the Secretary of State

for filing as provided in this chapter.

It shall not be necessary to set forth in the articles of incorporation of a

cooperative the purpose for which it is organized or any of the corporate

powers vested in a cooperative under this chapter.

1942 Code § 8555-96; 1939 (41) 240.

§12-1024. Name of cooperative.

The name of each cooperative shall include the words "electric" and "co-

operative," and the abbreviation "Inc."
;
provided however, such limitation

shall not apply if, from an affidavit made by the president or vice-president

of a cooperative and filed with the Secretary of State, it shall appear that the

cooperative desires to transact business in another State and is precluded

therefrom by reason of its name. The name of a cooperative shall distinguish

it from any other corporation organized under the laws of or authorized to

transact business in this State. The words "electric" and "cooperative"

shall not both be used in the name of any corporation organized under the

laws of or authorized to transact business in this State, except a cooperative

or a corporation transacting business in this State pursuant to the provisions

of this chapter.

1942 Code § 8555-94; 1939 (41) 240.
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§ 12-1025. Powers of cooperative.

In addition to the powers conferred on all private corporations by § 12-101

a cooperative shall have power

:

(1) To generate, manufacture, purchase, acquire, accumulate and transmit

electric energy and to distribute, sell, supply and dispose of electric energy

in rural areas to its members, to governmental agencies and political subdivi-

sions and to other persons not in excess of ten per cent of the number of its

members

;

(2) To make loans to persons to whom electric energy is or will be

supplied by the cooperative for the purpose of, and otherwise to assist such

persons in, wiring their premises and installing therein electric and plumbing

fixtures, appliances, apparatus and equipment of any and all kinds and char-

acter and, in connection therewith, to purchase, acquire, lease, sell, distribute,

install and repair such electric and plumbing fixtures, appliances, apparatus

and equipment and to accept or otherwise acquire and to sell, assign, transfer,

endorse, pledge, hypothecate and otherwise dispose of notes, bonds and other

evidences of indebtedness and any and all types of security therefor ;

(3) To make loans to persons to whom electric energy is or will be sup-

plied by the cooperative for the purpose of, and otherwise to assist such per-

sons in, constructing, maintaining and operating electric refrigeration plants;

(4) To become a member in one or more other cooperatives or corpora-

tions or to own stock therein ;

(5) To construct, purchase, take, receive, lease as lessee or otherwise ac-

quire, to own, hold, use, equip, maintain, and operate and to sell, assign, trans-

fer, convey, exchange, lease as lessor, mortgage, pledge or otherwise dispose

of or encumber electric transmission and distribution lines or systems, electric

generating plants, electric refrigeration plants, lands, buildings, structures,

dams, plants and equipment and any and all kinds and classes of real or per-

sonal property whatsoever which shall be deemed necessary, convenient or

appropriate to accomplish the purpose for which the cooperative is organ-

ized;

(6) To purchase or otherwise acquire, to own, hold, use and exercise and

to sell, assign, transfer, convey, mortgage, pledge, hypothecate or otherwise

dispose of or encumber franchises, rights, privileges, licenses, rights of way
and easements

;

(7) To borrow money and otherwise contract indebtedness, to issue notes,

bonds and other evidences of indebtedness therefor and to secure the pay-

ment thereof by mortgage, pledge, deed of trust or any other encumbrance
upon any or all of its then owned or after-acquired real or personal property,

assets, franchises, revenues or income

;

(8) To construct, maintain and operate electric transmission and distribu-

tion lines along, upon, under and across all public thoroughfares, including,

without limitation of the generality of the foregoing, all roads, highways,

streets, alleys, bridges and causeways, and upon, under and across all publicly

owned lands, subject, however, to the requirements in respect of the use of

such thoroughfares and lands that are imposed by the respective authorities
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having jurisdiction thereof upon corporations constructing or operating elec-

tric transmission and distribution lines or systems
;

(9) To exercise the power of eminent domain in the manner provided by

the laws of this State for the exercise of that power by corporations construct-

ing or operating electric transmission and distribution lines or systems;

(10) To conduct its business and exercise any or all of its powers within

or without this State ; and

(11) To do and perform any and all other acts and things and to have and

exercise any and all other powers which may be necessary, convenient or ap-

propriate to accomplish the purpose for which the cooperative is organized.

1942 Code § 8555-93; 1939 (41) 240.

§ 12-1026. Bylaws.

The original bylaws of a cooperative shall be adopted by its board of trus-

tees. Thereafter bylaws shall be adopted, amended or repealed by its mem-
bers. The bylaws shall set forth the rights and duties of members and trus-

tees and may contain other provisions for the regulations and management
of the affairs of the cooperative not inconsistent with this chapter or with its

articles of incorporation.

1942 Code § 8555-97; 1939 (41) 240.

Article 3.

Provisions Affecting ATembers.

§ 12-1031. Membership.

No person who is not an incorporator shall become a member of a co-

operative unless such person shall agree to use electric energy furnished by

the cooperative when such electric energy shall be available through its facil-

ities. The bylaws of a cooperative may provide that any person, including

an incorporator, shall cease to be a member thereof if he shall fail or refuse

to use electric energy made available by the cooperative or if electric energy-

shall not be made available to such person by the cooperative within a specified

time after such person shall have become a member thereof. Membership
in the cooperative shall not be transferable, except as provided in the bylaws.

The bylaws may prescribe additional qualifications and limitations in respect

of membership.

1942 Code § 8555-98; 1939 (41) 240.

§ 12-1032. Meetings.

An annual meeting of the members shall be held at such time as shall be

provided in the bylaws. Special meetings of the members may be called by

the board of trustees, by any three trustees, by not less than ten per cent of

the members or by the president. Meetings of members shall be held at such

place as may be provided in the bylaws. In the absence of any such provi-

sion all meetings shall be held in the city or town in which the principal office

of the cooperative is located.

Except as herein otherwise provided written or printed notice stating
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the time and place of. each meeting of members and, in the case of a special

meeting, the purpose or purposes for which the meeting is called, shall be

given to each member, either personally or by mail, not less than ten nor

more than twenty-five days before the date of the meeting.

1942 Code § 8555-98; 1939 (41) 240.

§ 12-1033. Quorum.
Five per cent of all members present in person shall constitute a quorum for

the transaction of business at all meetings of the members unless the bylaws

prescribe the presence of a greater percentage of the members for a quorum. If

less than a quorum is present at any meeting a majority of those present in

person may adjourn the meeting from time to time without further notice.

1942 Code § 8555-98; 1939 (41) 240.

§ 12-1034. Voting.

Each member shall be entitled to one vote on each matter submitted to a

vote at a meeting. Voting shall be in person but, if the bylaws so provide,

may also be by proxy or by mail, or both. If the bylaws provide for voting

by proxy or by mail they shall also prescribe the conditions under which

proxy or mail voting shall be exercised. In any event no person shall vote

as proxy for more than three members at any meeting of the members.

1942 Code § 8555-98; 1939 (41) 240.

§ 12-1035. When consent of members required for sale, mortgage or lease.

A cooperative may not sell, mortgage, lease or otherwise dispose of or

encumber all or any substantial portion of its property unless such sale, mort-

gage, lease or other disposition or encumbrance is authorized at a duly held

meeting of the members thereof by the affirmative vote of not less than two-

thirds of all of the members of the cooperative nor unless the notice of such

proposed sale, mortgage, lease or other disposition or encumbrance shall

have been contained in the notice of the meeting; provided, hotvever, that

notwithstanding anything herein contained or any other provisions of law

the board of trustees of a cooperative, without authorization by the members
thereof, may authorize the execution and delivery of a mortgage or deed of

trust upon or the pledging or encumbering of any or all of the property,

assets, rights, privileges, licenses, franchises and permits of the cooperative,

whether acquired or to be acquired and wherever situated, as well as the

revenues and income therefrom, all upon such terms and conditions as the

board of trustees shall determine, to secure any indebtedness of the coopera-

tive to the United States of America or any instrumentality or agency thereof.

1942 Code §8555-111; 1939 (41) 240.

§ 12-1036. Propositions presented by not less than ten per cent of members.

Notwithstanding any other provision of this chapter any proposition em-

bodied in a petition signed by not less than ten per cent of the members of

a cooperative, together with any document submitted with such petition to

give effect to the proposition, shall be submitted to the members of a co-
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operative, either at a special meeting of the members held within forty-five

days after the presentation of such petition or, if the date of the next annual

meeting of members falls within ninety days after such presentation or if the

petition so requests, at such annual meeting. The approval of the board of

trustees shall not be required in respect of any proposition or document sub-

mitted to the members pursuant to this section and approved by them, but

such proposition or document shall be subject to all other applicable provi-

sions of this chapter. Any affidavit or affidavits required to be filed with any

such document pursuant to applicable provisions of this chapter shall, in such

case, be modified to show compliance with the provisions of this section.

1942 Code § 8555-107; 1939 (41) 240.

§12-1037. Refunds to members.

Revenues of a cooperative for any fiscal year in excess of the amount there-

of necessary

:

(1) To defray expenses of the cooperative and of the operation and main-

tenance of its facilities during such fiscal year;

(2) To pay interest and principal obligations of the cooperative coming
due in such fiscal year;

(3) To finance or to provide a reserve for the financing of the construction

or acquisition by the cooperative of additional facilities to the extent deter-

mined by the board of trustees

;

(4) To provide a reasonable reserve for working capital ;

(5) To provide a reserve for the payment of indebtedness of the cooperative

maturing more than one year after the date of the incurrence of such indebt-

edness in an amount not less than the total of the interest and principal pay-

ments in respect thereof required to be made during the next following fiscal

year; and

(6) To provide a fund for education in cooperation and for the dissemina-

tion of information concerning the effective use of electric energy and other

services made available by the cooperative

;

Shall unless otherwise determined by a vote of the members be distributed

by the cooperative to its members as patronage refunds prorated in accord-

ance with the patronage of the cooperative by the respective members paid

for during such fiscal year. Nothing herein contained shall be construed to

prohibit the payment by a cooperative of all or any part of its indebtedness

prior to the date when the same shall become due.

1942 Code §8555-110; 1939 (41) 240.

§12-1038. Liability of members.

The private property of the members of a cooperative shall be exempt from

execution for the debts of the cooperative and no member shall be liable or

responsible for any debts of the cooperative.

1942 Code § 8555-112; 1939 (41) 240.
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Article 4.

Trustees, Officers and Employees.

§ 12-1041. Trustees.

The business and affairs of a cooperative shall be managed by a board

of not less than five trustees, each of whom shall be a member of the coopera-

tive or of another cooperative which shall be a member thereof. The bylaws

shall prescribe the number of trustees, their qualifications, other than those

provided for in this chapter, and the manner of holding meetings of the board

of trustees and of the election of successors to trustees who shall resign, die

or otherwise be incapable of acting. The bylaws may also provide for the

removal of trustees from office and for the election of their successors.

If a husband and wife hold a joint membership in a cooperative either one,

but not both, may be elected a trustee.

The board of trustees may exercise all of the powers of a cooperative except

such as are conferred upon the members by this chapter or its articles of in-

corporation or by-laws.

1942 Code § 8555-99; 1939 (41) 240.

§ 12-1042. Voting districts for trustees and for delegates.

Notwithstanding any other provision of this chapter the bylaws may pro-

vide that the territory in which a cooperative supplies electric energy to its

members shall be divided into two or more voting districts and that, in respect

of each such voting district,

(1) A designated number of trustees shall be elected by the members re-

siding therein

;

(2) A designated number of delegates shall be elected by such members ; or

(3) Both such trustees and delegates shall be elected by such members.

In any such case the bylaws shall prescribe the manner in which such vot-

ing districts, the members thereof and the delegates and trustees, if any,

elected therefrom shall function and the powers of the delegates, which may
include the power to elect trustees. No member at any voting district meet-

ing and no delegate at any meeting shall vote by proxy or by mail.

1942 Code § 8555-100; 1939 (41) 240.

§ 12-1043. Compensation or employment of trustee.

Without approval of the members trustees shall not receive any salaries

for their services as trustees and, except in emergencies, shall not be em-
ployed by the cooperative in any capacity involving compensation. The by-

laws may, however, provide that a fixed fee and expenses of attendance, if

any, may be allowed to each trustee for attendance at each meeting of the

board of trustees.

1942 Code § 8555-99; 1939 (41) 240.

§ 12-1044. Annual election and term.

The trustees of a cooperative named in any articles of incorporation, con-

solidation, merger or conversion, as the case may be, shall hold office until
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the next following annual meeting of the members or until their successors

shall have been elected and qualified. At each annual meeting or, in case of

failure to hold the annual meeting as specified in the bylaws, at a special

meeting called for that purpose the members shall elect trustees to hold

office until the next following annual meeting of the members, except as here-

in otherwise provided. Each trustee shall hold office for the term for which

he is elected or until his successor shall have been elected and qualified.

1942 Code § 8555-99; 1939 (411 240.

§ 12-1045. Permissible division into classes.

The bylaws may provide that in lieu of electing the whole number of trus-

tees annually (a) the trustees shall be divided into two classes at the first or

any subsequent annual meeting, each class to be as nearly equal in number
as possible, with the term of office of the trustees of the first class to expire at

the next succeeding annual meeting and the term of the second class to ex-

pire at the second succeeding annual meeting, or (b) the trustees shall be

divided into three classes at the first or any subsequent annual meeting, each

class to be as nearly equal as possible, with the term of office of the trustees

of the first class to expire at the next succeeding annual meeting, the term

of the second class to expire at the second succeeding annual meeting and

the term of the third class to expire at the third succeeding annual meeting.

At each annual meeting after such classification a number of trustees equal

to the number of the class whose term expires at the time of such meeting

shall be elected to hold office until the second or third succeeding annual

meeting, as the case may be, and until their respective successors shall have

been elected and duly qualified.

1942 Code § 8555-99; 1939 (41) 240; 1949 (46) 87.

§12-1046. Quorum of trustees.

A majority of the board of trustees shall constitute a quorum.

1942 Code § 8555-99; 1939 (41) 240.

§ 12-1047. Officers and employees.

The officers of a cooperative shall consist of a president, vice-president,

secretary and treasurer who shall be elected annually by and from the board

of trustees. No person shall continue to hold any of the above offices after

he shall have ceased to be a trustee. The offices of secretary and of treasurer

may be held by the same person. The board of trustees may also elect or

appoint such other officers, agents or employees as it shall deem necessary or

advisable and shall prescribe the powers and duties thereof. Any officer may
be removed from office and his successor elected in the manner prescribed in

the bylaws.

1942 Code § 8555-101; 1939 (41) 240.
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Article 5.

Amendment, Consolidation and Merger.

§ 12-1051. Amendment of articles of incorporation.

A cooperative may amend its articles of incorporation by complying with

the following requirements

:

(1) The proposed amendment shall be first approved by the board of trus-

tees and shall then be submitted to a vote of the members at any annual

or special meeting thereof, the notice of which shall set forth the proposed

amendment. The proposed amendment, with such changes as the members
shall choose to make therein, shall be deemed to be approved on the affirma-

tive vote of not less than two-thirds of those members voting thereon at such

special meeting. And
(2) Upon such approval by the members, articles of amendment shall be

executed and acknowledged on behalf of the cooperative by its president or

vice-president and its corporate seal shall be affixed thereto and attested by

its secretary. The articles of amendment shall recite in the caption that they

are executed pursuant to this chapter and shall state

:

(a) The name of the cooperative

;

(b) The address of its principal office

;

(c) The date of the filing of its articles of incorporation in the office of the

Secretary of State ; and

(d) The amendment to its articles of incorporation.

The president or vice-president executing such articles of amendment shall

also make and annex thereto an affidavit stating that the provisions of this

section were duly complied with. Such articles of amendment and affidavit

shall be submitted to the Secretary of State for filing as provided in this

chapter.

1942 Code § 8555-102; 1939 (41) 240.

§ 12-1052. Change of principal office.

A cooperative ma}', without amending its articles of incorporation, upon
authorization of its board of trustees, change the location of its principal

office by filing a certificate of change of principal office, executed and acknowl-

edged by its president or vice-president under its seal attested by its secre-

tary, in the office of the Secretary of State and also in each county office in

which the articles of incorporation or an}' prior certificate of change of prin-

cipal office of such cooperative has been filed. Such cooperative shall also,

within thirty days after filing such certificate of change of principal office in

any county office, file therein certified copies of its articles of incorporation and

all amendments thereto if the same are not already on file therein.

1942 Code § 8555-102; 1939 (41) 240.

§ 12-1053. Consolidation of cooperatives.

Any two or more cooperatives, each of which is hereinafter designated a

"consolidating cooperative," may consolidate into a new cooperative, herein-
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after designated the "new cooperative," by complying with the following re-

quirements :

(1) The proposition for the consolidation of the consolidating cooperatives

into the new cooperative and proposed articles of consolidation to give effect

thereto shall be first approved by the board of trustees of each consolidating

cooperative. The proposed articles of consolidation shall recite in the caption

that they are executed pursuant to this chapter and shall state

:

(a) The name of each consolidating cooperative, the address of its principal

office and the date of the filing of its articles of incorporation in the office of the

Secretary of State;

(b) The name of the new cooperative and the address of its principal office;

(c) The names and addresses of the persons who shall constitute the first

board of trustees of the new cooperative

;

(d) The terms and conditions of the consolidation and the mode of carry-

ing the same into effect, including the manner and basis of converting mem-
berships in each consolidating cooperative into memberships in the new coop-

erative and the issuance of certificates of membership in respect of such con-

verted memberships; and

(e) Any provisions not inconsistent with this chapter deemed necessary

or advisable for the conduct of the business and affairs of the new cooperative.

(2) The proposition for the consolidation of the consolidating cooperatives

into the new cooperative and the proposed articles of consolidation approved

by the board of trustees of each consolidating cooperative shall then be sub-

mitted to a vote of the members of each consolidating cooperative at any

annual or special meeting thereof, the notice of which shall set forth full

particulars concerning the proposed consolidation. The proposed consolida-

tion and the proposed articles of consolidation shall be deemed to be approved

upon the affirmative vote of not less than two-thirds of those members of each

consolidating cooperative voting thereon at such meeting. And

(3) Upon such approval by the members of the respective consolidating

cooperatives, articles of consolidation in the form approved shall be executed

and acknowledged on behalf of each consolidating cooperative by its presi-

dent or vice-president and its seal shall be affixed thereto and attested by its

secretary. The president or vice-president of each consolidating cooperative

executing such articles of consolidation shall also make and annex thereto an

affidavit stating that the provisions of this section were duly complied with

by such cooperative. Such articles of consolidation and affidavits shall be

submitted to the Secretary of State for filing as provided in this chapter.

1942 Code § 8555-103; 1939 (41) 240.

§ 12-1054. Merger into another cooperative.

Any one or more cooperatives, each of which is hereinafter designated a

"merging cooperative," may merge into another cooperative, hereinafter desig-

nated the "surviving cooperative," by complying with the following require-

ments :

(1) The proposition for the merger of the merging cooperative into the

surviving cooperative and proposed articles of merger to give effect thereto
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shall be first approved by the board of trustees of each merging cooperative

and by the board of trustees of the surviving cooperative. The proposed

articles of merger shall recite in the caption that they are executed pursuant

to this chapter and shall state:

(a) The name of each merging cooperative, the address of its principal

office and the date of the filing of its articles of incorporation in the office of

the Secretary of State

;

(b) The name of the surviving cooperative and the address of its principal

office;

(c) A statement that the merging cooperative elects to be merged into the

surviving cooperative;

(d) The terms and conditions of the merger and the mode of carrying the

same into effect, including the manner and basis of converting the member-
ships in the merging cooperative or cooperatives into memberships in the

surviving cooperative and the issuance of certificates of membership in re-

spect of such converted memberships ; and

(e) Any provisions not inconsistent with this chapter deemed necessary

or advisable for the conduct of the business and affairs of the surviving coop-

erative.

(2) The proposition for the merger of the merging cooperative into the

surviving cooperative and the proposed articles of merger approved by the

board of trustees of the respective cooperatives, parties to the proposed

merger, shall then be submitted to a vote of the members of each such coopera-

tive at any annual or special meeting thereof, the notice of which shall set

forth full particulars concerning the proposed merger. The proposed merger

and the proposed articles of merger shall be deemed to be approved upon the

affirmative vote of not less than two-thirds of those members of each coopera-

tive voting thereon at such meeting. And

(3) Upon such approval by the members of the respective cooperatives,

parties to the proposed merger, articles of merger in the form approved shall

be executed and acknowledged on behalf of each such cooperative by its

president or vice-president and its seal shall be affixed thereto and attested

by its secretary. The president or vice-president of each cooperative exe-

cuting such articles of merger shall also make and annex thereto an affidavit

stating that the provisions of this section were duly complied with by such

cooperative. Such articles of merger and affidavits shall be submitted to the

Secretary of State for filing as provided in this chapter.

1942 Code § 8S55-104; 1939 (41) 240.

§ 12-1055. Effect of consolidation or merger.

The effect of consolidation or merger shall be as follows:

(1) The several cooperatives, parties to the consolidation or merger, shall

be a single cooperative which, in the case of a consolidation, shall be the new
cooperative provided for in the articles of consolidation and, in the case of a

merger, shall be that cooperative designated in the articles of merger as the

surviving cooperative and the separate existence of all cooperatives, parties

[ISC Code]—73 1153
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to the consolidation or merger, except the new or surviving cooperative, shall

cease;

(2) Such new or surviving cooperative shall have all the rights, privileges,

immunities and powers and shall be subject to all the duties and liabilities of

a cooperative organized under the provisions of this chapter and shall possess

all the rights, privileges, immunities and franchises, as well of a public as of a

private nature, and all property, real and personal, applications for member-
ship, all debts due on whatever account and all other choses in action of each

of the consolidating or merging cooperatives and furthermore all and every

interest of, or belonging or due to, each of the cooperatives so consolidated

or merged shall be taken and deemed to be transferred to and vested in such

new or surviving cooperative without further act or deed; and the title to any

real estate, or any interest therein, under the laws of this State vested in any

such cooperative shall not revert or be in any way impaired by reason of such

consolidation or merger;

(3) Such new or surviving cooperative shall thenceforth be responsible and
liable for all of the liabilities and obligations of each of the cooperatives so

consolidated or merged and any claim existing or action or proceeding pend-

ing by or against any of such cooperatives may be prosecuted as if such con-

solidation or merger had not taken place, but such new or surviving coopera-

tive may be substituted in its place;

(4) Neither the rights of creditors nor any liens upon the property of any

of such cooperatives shall be impaired by such consolidation or merger; and

(5) In the case of a consolidation the articles of consolidation shall be

deemed to be the articles of incorporation of the new cooperative and in the

case of a merger the articles of incorporation of the surviving cooperative

shall be deemed to be amended to the extent, if any, that changes therein are

provided for in the articles of merger.

1942 Code § 8555-105; 1939 (41) 240.

Article 6.

Dissolution.

§ 12-1056. Dissolution before commencing business.

A cooperative which has not commenced business may dissolve voluntarily

by delivering to the Secretary of State articles of dissolution, executed and

acknowledged on behalf of the cooperative by a majority of the incorporators,

which shall state:

(1) The name of the cooperative;

(2) The address of its principal office;

(3) The date of its incorporation;

(4) That the cooperative has not commenced business;

(5) That the amount, if any, actually paid in on account of membership

fees, less any part thereof disbursed for necessary expenses, has been returned

to those entitled thereto and that all easements have been released to the

grantors;

(6) That no debt of the cooperative remains unpaid; and
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(7) That a majority of the incorporators elect that the cooperative be dis-

solved.

Such articles of dissolution shall be submitted to the Secretary of State for

filing as provided in this chapter.

1942 Code § 8555-108; 1939 (41) 240.

§ 12-1057. Dissolution after commencing business.

A cooperative which has commenced business may dissolve voluntarily and

wind up its affairs in the manner provided in this article.

1942 Code § 8555-108; 1939 (41) 240.

§ 12-1058. Action of board and members.

The board of trustees shall first recommend that the cooperative be dis-

solved voluntarily and thereafter the proposition that the cooperative be

dissolved shall be submitted to the members of the cooperative at any annual

or special meeting the notice of which shall set forth such proposition. The
proposed voluntary dissolution shall be deemed to be approved upon the

affirmative vote of not less than two thirds of those members voting thereon

at such meeting.

1942 Code § 8555-108; 1939 (41) 240.

§ 12-1059. Certificate of dissolution and affidavit.

Upon such approval a certificate of election to dissolve, in this article desig-

nated the "certificate," shall be executed and acknowledged on behalf of the

cooperative by its president or vice-president and its corporate seal shall be

affixed thereto and attested by its secretary. The certificate shall state:

(1) The name of the cooperative;

(2) The address of its principal office;

(3) The names and addresses of its trustees; and

(4) The total number of members of the cooperative and the number of

members who voted for and against the voluntary dissolution of the coopera-

tive.

The president or vice-president executing the certificate shall also make and
annex thereto an affidavit stating that the provisions of § 12-1058 have been

duly complied with.

1942 Code § 8555-108; 1939 (41) 240.

§ 12-1060. Filing and effect thereof.

Such certificate and affidavit shall be submitted to the Secretary of State

for filing as provided in this chapter and thereupon the cooperative shall

cease to carry on its business except in so far as may be necessary for the

winding up thereof but its corporate existence shall continue until articles

of dissolution have been filed by the Secretary of State.

1942 Code § 8555-108; 1939 (41) 240.

§ 12-1061. Notice of winding up.

After the filing of the certificate and affidavit by the Secretary of State the
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board of trustees shall immediately cause notice of the winding up proceed-

ings to be mailed to each known creditor and claimant and to be published

once a week for two successive weeks in a newspaper of general circulation in

the county in which the principal office of the cooperative is located.

1942 Code § 8555-108; 1939 (41) 240.

§ 12-1062. Board of trustees to wind up affairs.

The board of trustees shall have full power to wind up and settle the affairs

of the cooperative and shall proceed to collect the debts owing to the coopera-

tive, convey and dispose of its property and assets, pay, satisfy and discharge

its debts, obligations and liabilities and do all other things required to liqui-

date its business and affairs and, after paying or adequately providing for

the payment of all its debts, obligations and liabilities, shall distribute the

remainder of its property and assets among its members in proportion to the

aggregate patronage of each such member during the seven years next pre-

ceding the date of such filing of the certificate or, if the cooperative shall not

have been in existence for such period, during the period of its existence.

1942 Code § 8555-108; 1939 (41) 240.

§ 12-1063. Articles of dissolution.

When all debts, liabilities and obligations of the cooperative have been paid

and discharged or adequate provision shall have been made therefor and all

the remaining property and assets of the cooperative shall have been dis-

tributed to the members pursuant to the provisions of § 12-1062 the board

of trustees shall authorize the execution of articles of dissolution which shall

thereupon be executed and acknowledged on behalf of the cooperative by its

president or vice-president and its corporate seal shall be affixed thereto and

attested by its secretary. Such articles of dissolution shall recite in the

caption that they are executed pursuant to this chapter and shall state:

(1) The name of the cooperative;

(2) The address of the principal office of the cooperative;

(3) That the cooperative has theretofore delivered to the Secretary of State

a certificate of election to dissolve and the date on which the certificate was

filed by the Secretary of State in the records of his office;

(4) That all debts, obligations and liabilities of the cooperative have been

paid and discharged or that adequate provision has been made therefor

;

(5) That all the remaining property and assets of the cooperative have been

distributed among the members in accordance with the provisions of § 12-1062;

and

(6) That there are no actions or suits pending against the cooperative.

The president or vice-president executing the articles of dissolution shall

also make and annex thereto an affidavit stating that the provisions of this

article have been duly complied with. Such articles of dissolution and affidavit

accompanied by proof of the publication required in § 12-1061 shall be submitted

to the Secretary of State for filing as provided in this chapter.

1942 Code § 8555-108; 1939 (41) 240.
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Article 7.

Conversion of Other Corporations into Cooperatives.

§ 12-1071. Conversion of certain corporations into cooperatives.

Any corporation organized under the laws of this State for the purpose,

among- others, of supplying electric energy in rural areas may be converted

into a cooperative and become subject to this chapter with the same effect

as if originally organized under this chapter by complying with the following

requirements.

1942 Code § 8555-106; 1939 (41) 240.

§ 12-1072. Articles of conversion.

The proposition for the conversion of such corporation into a cooperative

and the proposed articles of conversion to give effect thereto shall be first

approved by the board of trustees or the board of directors, as the case may
be, of such corporation. The proposed articles of conversion shall recite in

the caption that they are executed pursuant to this chapter and shall state

:

(1) The name of the corporation prior to its conversion into a cooperative;

(2) The address of the principal office of such corporation
;

(3) The date of the filing of the articles of incorporation of such corpora-

tion in the office of the Secretary of State;

(4) The statute or statutes under which such corporation was organized

;

(5) The name assumed by such corporation

;

(6) A statement that such corporation elects to become a corporative non-

profit membership corporation subject to this chapter;

(7) The manner and basis of converting either memberships in or shares

of stock of such corporation into memberships therein after completion of the

conversion ; and

(8) Any provisions not inconsistent with this chapter deemed necessary or

advisable for the conduct of the business and affairs of such corporation.

1942 Code § 8555-106; 1939 (41) 240.

§ 12-1073. Approval at membership meeting.

The proposition for the conversion of such corporation into a cooperative

and the proposed articles of conversion approved by the board of trustees or

board of directors, as the case may be, of such corporation shall then be sub-

mitted to a vote of the members or stockholders, as the case may be, of such

corporation at any duly held annual or special meeting thereof, the notice of

which shall set forth full particulars concerning the proposed conversion.

The proposition for the conversion of such corporation into a cooperative and

the proposed articles of conversion, with such amendments thereto as the

members or stockholders of such corporation shall choose to make, shall be

deemed to be approved upon the affirmative vote of not less than two-thirds of

those members of such corporation voting thereon at such meeting or, if

such corporation is a stock corporation, upon the affirmative vote of the hold-

ers of not less than two-thirds of the capital stock of such corporation repre-

sented at such meeting.

1942 Code § 8555-106; 1939 (41) 240.
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§ 12-1074. Execution of articles and affidavit; submission to Secretary of State.

Upon such approval by the members or stockholders of such corporation,

articles of conversion in the form approved by such members or stockholders

shall be executed and acknowledged on behalf of such corporation by its

president or vice-president and its corporate seal shall be affixed thereto and
attested by its secretary. The president or vice-president executing such

articles of conversion on behalf of such corporation shall also make and annex
thereto an affidavit stating that the provisions of this article with respect to

the approval of its trustees or directors and its members or stockholders of

the proposition for the conversion of such corporation into a cooperative and
such articles of conversion were duly complied with. Such articles of con-

version and affidavit shall be submitted to the Secretary of State for filing as

provided in this chapter.

1942 Code § 8555-106; 1939 (41) 240.

Article 8.

Foreign Rural Electric Cooperatives.

§ 12-1081. Foreign rural electric cooperatives may do business in State.

Any corporation organized on a non-profit or a cooperative basis for the

purpose of furnishing electric energy to persons in rural areas who are not

receiving central station service and owning and operating electric trans-

mission or distribution lines in a state adjacent to this State shall be per-

mitted to extend its lines into and to transact business in this State without

complying with any statute of this State pertaining to the qualification of

foreign corporations for the transaction of business in this State.

1942 Code § 8555-116; 1939 (41) 240.

§ 12-1082. Must appoint Secretary of State agent.

Any such foreign corporation, as a prerequisite to the extension of its lines

into and the transaction of business in this State, shall by an instrument

executed and acknowledged in its behalf by its president or vice-president

under its corporate seal attested by its secretary designate the Secretary of

State its agent to accept service of process in its behalf.

1942 Code §8555-116; 1939 (41) 240.

§ 12-1083. Suits and mortgages, etc.

Any such foreign corporation may sue and be sued in the courts of this

State to the same extent that a cooperative may sue or be sued in such courts.

Any such foreign corporation may secure its notes, bonds or other evidences

of indebtedness by mortgage, pledge, deed of trust or other encumbrance upon

any or all of its then owned or after-acquired real or personal property, assets

or franchises located or to be located in this State and also upon the revenues

and income thereof.

1942 Code § 8555-116; 1939 (41) 240.
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